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CASES  IN  CMNCERY,  ETC. 


MICHAELMAS    TERM. 

[40  Geo.  HI.  1799.] 


The  following  changes  and  promotions  took  place  on  the  Bench 
and  at  the  Bar  in  the  year  1800. 

On  the  death  of  Sir  Francis  Buller,  Bart,  in  the  Easter  Vaca- 
tion, Baron  Chambre  was  appointed  one  of  the  Justices  of  the 
Court  of  Common  Pleas. 

In  Trinity  Term  Mr.  Graham,  Attorney  General  to  His  Royal 
Highness  the  Prince  of  Wales,  was  called  to  the  degree  of  Ser- 
jeant at  Law ;  appointed  a  Baron  of  the  Court  of  Exchequer ;  and 
knighted. 

Mr.  Onslow  was  called  to  the  degree  of  Serjeant  at  Law. 

Mr.  GiBBs,  Solicitor  General  to  his  Royal  Highness  the  Prince 
OF  Wales,  was  appointed  Attorney  General  to  his  Royal  Highness. 

Mr.  Sutton  was  appointed  Solicitor  General  to  his  Royal  High- 
ness ;  and  was  called  within  the  Bar  by  Patent  of  Precedence. 

Mr.  Alexander  was  appointed  one  of  his  Majesty's  Counsel. 

Mr.  RoMiLLT  was  appointed  one  of  his  Majesty's  Counsel. 
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NEALE  V.  NORRIS. 

TA€  Master  of  the  Rolls  for  the  Lord  Chancellor. 

[1799,  Nov.  a] 

The  Master  of  the  Rolls  refused  to  make  an  order  under  the  statute  5  Geo.  II.  c. 
25,  s.  8,  for  the  purpose  of  having  the  bill  taken  pro  eonfeno^  without  an  affi- 
davit, according  to  the  eighth  section,  that  Defendant  nad  been  in  England 
within  two  years  before  the  suhpcma  issued,  (a) 

A  MOTION  was  made  on  behalf  of  the  Plaintiff  under  the  statute 
5  Geo.  II.,  c.  25,  s.  8,  for  the  usual  order,  for  the  purpose  of  obtain- 
ing a  decree,  that  the  bill  be  taken  pro  confesso. 

The  affidavit  in  support  of  the  motion,  thai  the  Defendant  is 

abroad,  and  suggesting,  that  he  had  absconded  to  avoid  being  served 

with  process,  did  not  state,  as  is  required  by  the  eighth 

[*2]         *  section  of  the  Act,  that  he  had  been  in  England  within 

two  years  before  the  s^ibpcRna  issued. 

Mr.  Oweriy  in  support  of  the  motion,  relied  on  Clarke  v. 
Wright  (I),  and  the  cases  there  referred  to. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  The  act 
of  Parliament  is  positive ;  and  I  never  will  conform  to  that  case. 
Why  should  I  make  the  order,  if  afterwards  no  decree  can  be  made  ? 
The  fact  may  as  well  be  ascertained  by  affidavit  before  the  order.  I 
have  talked  to  my  Lord  Chancellor  upon  it ;  and  the  act  being  so 
positive,  I  cannot  conceive  how  any  Judge  can  get  over  it.  I  know, 
there  are  two  cases  before  Lord  Camden  and  Lord  Thurlow,  in 
which  the  Court  did  not  require  it  in  point  of  fact :  but  I  think,  as 
it  is  previously  necessary,  that  the  fact  should  exist,  the  Court  does 
not  do  its  duty  in  beginning  a  long  process  against  the  party  without 
having  that  fact  ascertained.  I  never  will  make  an  order  upon  this 
act  of  Parliament  without  a  positive  affidavit  of  the  Defendant's 
having  been  in  England  within  the  two  years.  Upon  this  affidavit 
he  may  have  been  abroad  forty  years.  Produce  an  affidavit,  that  he 
has  been  within  the  realm  within  two  years,  and  you  shall  have  the 
order  (2). 

Upon  the  16th  of  December  the  order  for  taking  the  billp-o  con-- 
fesso  was  made ;  all  the  process,  required  by  the  act,  being  gone 
through. 

(a)  As  to  the  course  to  be  pursued  in  order  to  have  a  bill  taken  pro  confesgo^ 
see  1  Barb.  Ch.  Pr.  b.  1,  ch.  4,  v.  87,  et  stq, ;  Stafford  v.  Broumy  4  raige,  360 ; 
Momey  General  v.  Young^S  V.  209,  note  (a),  and  Mr.  Hovenden's  notes  to  that 
case. 

(1)  Ante,  vol.  ii.  188.  The  cases  there  referred  to  are  Mason  v.  PoUer,  in 
Chancery,  before  I^rd  Camden,  May  16th,  1768, 1  Dick.  401 ;  and  Gascoyne  v. 
jLttelinom,  in  Chanceiy,  before  Lord  Thurlow,  June  29th,  1788. 

(2)  See  The  BtOiap  of  Wvndvuttr  v.  JB^awr,  post,  113. 
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BROMLEY  V.  HOLLAND. 

[1799,  Nov.  7,  a] 

PLAiimrF  in  his  return  from  attending  a  motion  against  him  in  the  cause  was 
arrested,  and  a  detainer  lodged  agamst  him  in  another  action :  he  was  dis- 
charged firom  both:  the  Court  examining  the  parties  personally,  not  by  affida- 
TiL(a) 

The  Plaintiff  on  the  first  day  of  Term  on  his  return  from  West- 
minster Hall,  where  he  had  been  attending  a  motion  in  the  cause  to 
disBolve  an  injunction,  that  had  been  obtained  by  him  against  pro- 
ceeding upon  annuity  securities,  was  arrested  for  debt ;  and  a  de- 
tainer was  lodged  against  him  in  another  action. 

Mr.  Leachy  for  the  Plaintiff,  moved  that  he  should  be  discharged, 
suggesting  that  the  course  is  for  the  Court  to  examine  the  parties 
personaUy,  and  not  to  take  an  affidavit :  which  course  was  taken 
in  the  last  order  made  upon  such  an  occasion,  in  1793,  by  the  Mas- 
ter of  the  Rolls. 

The  attorney  and  the  officer  being  ordered  to  attend,  declared 
they  had  no  idea,  that  the  Plaintiff  was  returning  from  any  Court. 

Lord  Chancellor  [Loughborough].  I  take  it  for  granted,  the 
contempt  was  not  wilful :  but  he  must  be  discharged  ;  and  of  course 
from  the  detainer  also  (1).        

That  a  party  whose  attendance  upon  a  court  of  justice  has  been  required,  or 
properly  given  even  without  a  summons,  is,  upon  general  principles,  {notected 
firom  arrest,  tundo^  morandoy  d  rtdeundoy  see  the  note  to  Ex  parte  Hawkxnay  4  V^ 
69J. 

(a)  In  reference  to  privilege  from  arrest,  see  1  Smith,  Ch.  Pr.  (Am.  ed.)  ch.  33, 
p.  390, 391. 

(1)  wMe,  Expart€  /fiii0fttfw,YoL  iv.  691 ;  Moort  v.  Boolft,iiL350,and  the  note, 
35L 
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FLETCHER  v.  TOLLET. 

[1799,  Nov.  la] 

FoRTT-six  years  after  a  decree  directing  in  execution  of  the  trusts  of  a  will  a 
conveyance  in  fee  ^  the  tenant  in  tail  male,  having  also  tlie  reversion  in  fee, 
with  consent  of  the  only  intennediate  remainder-man  in  tail  male,  a  hill  was 
filed  against  their  devisees ;  the  Plaintiflb  claiming  under  an  old  voluntary 
grant  out  of  the  reversion,  the  estates  tail  heing  spent  and  no  recovery,  and 
praying  a  discovery  and  conveyance.  A  general  demurrer  was  allowed; 
though  the  decree  and  conveyance  were  stated  only  by  way  of  pretence,  not 
expressly  charged ;  the  whole  right  as  against  the  Defendants  being  founded 
upon  that  conveyance,  (a) 

According  to  the  old  practice,  at  least  down  to  the  time  of  Lord  Guildford,  a 
recovery  of  an  equitable  estate  was  not  necessaiy :  but  it  was  barred  by  deed, 
(6)  [p.  12.] 

The  bill  stated,  that  George  Toilet  by  his  will  dated  the  9th  of 
June  1718;  reciting,  that  he  had  purchased  a  capital  messuage,  lands, 
&c.  at  Betley  Audley  in  the  county  of  Stafford,  devised  the  same 
and  all  other  his  real  estates  whatsoever  in  the  said  county  unto  his 
daughter  Elizabeth  Toilet,  Joseph  Hayward  and  William  Mount, 
(all  since  deceased)  and  their  heirs,  upon  trust  to  settle  and  convey 
such  part  of  the  estate  aforesaid  as  he  should  during  his  life  by  any 
writing  or  paper  signed  by  him  appoint  for  his  younger  son  Cook 
Toilet,  or  for  want  of  such  appointment,  such  part  thereof  as  may 
be  most  conveniently  separated  from  the  rest  of  the  estate  descended 
for  his  eldest  son  George  Toilet,  not  exceeding  86/.  improved  rent 
per  annum,  for  the  benefit  of  his  said  younger  son,  as  he  should 
hereafter  direct ;  and  that  they  should  in  like  manner  convey  all  the 
residue  of  the  estate  to  George  Toilet,  his  eldest  son,  for  his  life,  with 
power  to  limit  the  same  or  any  part  for  jointure,  and  to  charge  for 
portions ;  and  after  the  determination  of  that  estate,  to  the  use  of 
trustees  and  their  heirs  during  the  life  of  his  son  to  preserve  contin- 
gent remainders  ;  and  after  his  decease  to  the  use  of  his  first  and 
other  sons  and  ojf  the  heirs  male  of  their  bodies  in  succession ;  and 
for  watit  of  such  issue  to  Cook  Toilet  for  life,  with  similar  powers 
and  remainders  to  his  first  and  other  sons  in  tail  male ;  and  in  fail- 
ure of  issue  male,  to  the  use  of  George  Toilet  (the  son)  and  his  heirs 
for  ever. 

The  testator  then  reciting,  that  he  was  possessed  of  tallies  and 
orders  upon  annuities  granted  out  of  the  Excise  to  the  value  of  400/. 
per  annum,  devised  to  his  daughter  Elizabeth  Toilet  out  of  the  said 

annuities  the  sum  of  250/.  per  annum  ;   which  he  hoped 
[*4]         would  *  amount  in  value  to  5000/.  which  he  was  desirous 

she  should  have  for  her  portion ;  and  he  directed,  that  the 
150/.  per  annum,  the  remaining  part  of  the  said  annuities,  should  be 

(a)  If  a  Bill  is  brought  contrary  to  the  usual  course  of  the  Court,  a  demurrer 
will  hold.  Story,  Eq.  PI.  §  643.  A  Bill  of  review  and  a  Bill  in  the  nature  of  a 
Bill  of  review  are  the  only  bills  that  can  be  brought  to  affect  or  alter  a  decree, 
unless  the  decree  has  been  obtained  by  fraud.  Mitford,  Eq.  PI.  by  Jeremy,  206, 
207;  Story,  Eq.  PI.  § 64a 

{h)  See  1  Sugden,  Vend,  and  Purch.  (6th  Am.  ed.)  236,  [327.] 
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sold  ;  and  that  the  money  arising  thereby  should  be  laid  out  in  the  pur- 
chase of  land  in  the  county  of  Stafford,  or  elsewhere,  at  the  discre- 
tion of  his  executors ;  and  that  the  land  to  be  purchased,  together 
with  such  part  of  the  said  estate  by  him  ahready  pufchased  as  he 
should  appoint  for  that  purpose,  or,  for  want  of  such  appointment, 
such  part  thereof,  not  exceeding  861.  per  annum  of  the  improved 
rent,  as  in  the  judgment  of  his  said  trustees  may  be  most  convenient- 
ly separated  from  the  rest  of  the  estate  then  already  purchased, 
which  was  intended  for  his  eldest  son  Geoige  Toilet,  should  be  set- 
tled to  the  use  of  Cook  Toilet  for  life ;  with  like  powers  to  limit  any 
part  by  way  of  jointure  and  to  charge  for  portions  for  younger  chil-  • 
dren  ;  remainder  to  trustees  to  preserve  contingent  remainders ;  re- 
mainder to  the  first  and  other  sons  of  Cook  Toilet  successively  in 
tail  male ;  with  remainders  to  George  Toilet  and  his  first  and  other 
sons  in  the  same  manner  ;  and  in  default  of  such  issue  to  the  use  of 
Creole  Toilet  and  his  heirs  forever :  and  in  case  George  Toilet 
should  die  without  issue  living  at  his  death,  the  testator  willed,  that 
Cook  Toilet  should  pay  to  Elizabeth  Toilet  within  a  year  after  his 
iH'other's  death,  if  she  should  be  living,  the  sum  of  2000/. ;  and  the 
estate  so  coming  to  him  upon  his  brother's  dying,  as  aforesaid,  should 
stand  chaiged  with  the  payment  thereof;  and  a  similar  provisi(m 
was  made  for  Elizabeth  Toilet,  in  case  Cook  Toilet  should  die  with- 
out issue,  to  be  paid  by  George  Toilet,  and  charged  upon  the  estate 
so  coming  to  him  on  his  brother's  death. 

The  testator  died  soon  after  the  execution  of  his  will.  His  said 
three  children,  George  ToUet,  Cook  Toilet  and  Elizabeth  ToUet, 
survived  him.  No  appointment  was  made  by  him  or  by  the  trus- 
tees since  his  death  for  his  younger  son ;  and  the  said  150Z.  a-year 
annuity  out  the  Excise  was  not  sold  till  many  years  after  his  death  ; 
when  the  same  or  a  part  was  laid  out  in  a  purchase  pursuant  to  the 
will.  George  Toilet,  the  son,  being  indebted  to  Geoige  Sparrow  in 
1212.  and  being  desirous  to  secure  the  re-payment  thereof  with  in- 
terest, and  having  received  divers  acts  of  friendship  from  John  Crad- 
dock,  who  had  advanced  and  payed  to  and  for  him  and  Cook  Toilet 
divers  sums  of  money  to  a  considerable  amount,  became 
desirous  to  secure  the  re-payment  thereof,  together  *  with  [*  5] 
interest,  and  to  limit  and  assure  the  remailider  or  reversion 
in  fee  of  and  in  his  said  father's  estate  under  the  will  of  his  father  in 
manner  after  mentioned ;  and  in  order  to  effectuate  his  said  inten- 
tion, by  indentures,  dated  the  14th  of  May,  1725,  George  Toilet,  for 
securing  the  payment  of  the  said  money,  and  for  assigning,  settling, 
and  confirming,  the  said  premises  in  case  of  failure  of  issue  of  the 
respective  bodies  of  George  Toilet  and  Cook  Toilet,  did  demise  and 
grant  to  Thomas  Stonier,  his  executors,  &c.  the  said  premises,  so 
purchased  by  the  testator,  as  aforesaid,  (except  such  part  of  the  value 
of  86/.  per  annum,  as  aforesaid,  intended  to  be  appointed  for  the 
benefit  of  Cook  Toilet,)  for  the  term  of  ninety-nine  years,  if  George 
Toilet  should  so  long  live,  in  trust  to  pay  George  Toilet  for  his  sup- 
port and  maintenance  the  yearly  rent  of  80/. ;  and  out  of  the  residue 
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of  the  rents  and  profits  to  pay  George  Sparrow,  his  executors,  &c. 
the  said  sum  of  121Z.  and  the  interest  thereof;  and  George  Toilet 
also  demised  and  granted  unto  John  Viggars,  his  executors,  &c.  all 
such  part  or  fmrts  of  said  premises,  as  then  was,  or  were,  or  ought 
to  be,  or  as  hereafter  should  be,  separated  from  the  rest  of  said 
estate,  and  said  annuity  of  150L,  and  the  produce  of  the  moneys 
arising  from  the  sale  thereof,  subject  to  the  payment  of  20002. 
(which  has  since  been  paid  to  Elizabeth  Toilet  out  of  the  money 
arising  from  the  sale  of  the  said  annuity  of  150/.)  and  the  jointure, 
which  might  be  made  by  Cook  Toilet  upon  any  woman  he  might 
'  marry,  and  to  any  provision  for  younger  children,  which  he  should 
make  by  virtue  of  any  power  under  the  said  will,  to  hold  said  pre- 
mises and  annuity  from  the  death  of  said  Cook  Toilet  without  issue 
for  the  term  of  ninety-nine  years,  if  George  Toilet  should  so  long 
live,  in  trust  to  dispose  of  the  rents,  issues,  and  profits,  of  the  said 
last  mentioned  premises  to  and  for  the  farther  securing  and  paying  the 
debts  due  and  to  become  due  to  George  Sparrow  and  John  Crad- 
dock  or  either  of  them,  and  interest  of  such  debts  as  should  carry  in- 
.  terest ;  and  George  Toilet  thereby  also  demised  and  granted  all  said 
capital  messuage,  &c.  and  all  other  the  lands,  tenements,  &c.  which 
the  testator  purchased)  as  aforesaid,  and  all  testator's  estate  and 
equitable  interest  in  reversion  of  said  annuity  of  150Z.  so  devised  to 
be  sold,  as  aforesaid,  and  the  money  thence  arising,  to  be  laid  out  in 
the  purchase  of  lands,  &c.  and  also  said  annuity  of  150/.  and  all  and 
singular  the  lands,  &c.  to  be  purchased  with  the  money  arising  from 
the  sale  thereof,  and  also  all  other  the  messuages,  lands,  &c.  what- 
soever of  George  Toilet,  the  son,  wherein  he  had  or  ought 
[*  6]  to  have  any  estate  in  possession,  reversion,  remainder  *  or 
expectancy,  to  hold  the  same  premises  from  and  immedi- 
ately after  the  death  of  George  Toilet  and  Cook  Toilet  and  the  sur- 
vivor of  them  without  issue  of  their  respective  bodies  (subject  to  such 
jointure  or  jointures  as  were  or  should  be  made  in  pursuance  of  said 
will)  unto  Abel  Haworth  since  deceased,  his  executors,  &c.  for  a 
term  of  2000  years,  in  trust  for  securing  and  paying  the  debts  con- 
tracted before  the  date  of  the  said  indenture  by  said  George  Toilet 
and  the  interest ;  and  then  in  trust  for  the  only  use  and  behoof  of 
said  John  Craddock,  his  executors,  &c. 

It  was  farther  witnessed,  that  George  Toilet  directed  and  appoint- 
ed, that  upon  the  death  of  him  George  Toilet  and  of  Cook  Toilet 
without  issue  of  their  respective  bodies  said  Elizabeth  Toilet,  Joseph 
Hay  ward,  and  William  Mount,  and  the  survivors  and  survivor  of 
them,  and  his  or  her  heirs,  and  all  and  every  other  person  or  per- 
sons, that  should  be  seised  or  possessed  of  said  premises,  should  con- 
vey and  assign  the  same  and  every  part  thereof  unto  and  to  the  use 
of  John  Craddock,  his  heirs  and  assigns ;  and  until  such  assignment 
and  conveyance  should  stand  and  be  seised  thereof  in  trust  for  John 
Craddock,  his  heirs  and  assigns ;  and  that  then  and  from  thence- 
forth, and  after  all  said  debts  with  interest  should  be'  fully  paid  and 
satisfied,  said  Abel  Haworth,  his  executors,  &c.  should  stand  seised 

VOL.  V.  V  1* 
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and  possessed  of  all  and  singular  said  premises  for  the  remainder  of 
said  term  of  2000  years  in  trust  for  John  Craddock  his  heirs  and  as- 
signs, and  to  attend  the  inheritance. 

GecH-ge  Toilet,  the  son,  by  his  will,  dated  the  24th  of  June,  1726, 
after  making  a  provision  for  his  wife  Elizabeth  by  way  of  jointure, 
and  charging  1200/.  as  a  portion  for  such  younger  children  as  he 
might  have  by  his  said  wife,  which  sum  was  afterwards  relinquished 
by  Charles  Toilet,  the  only  younger  child,  appointed  his  wife  and 
John  Craddock  executrix  and  executor ;  and  committed  to  them  the 
guardianship  of  his  children. 

Geoi^  Toilet,  the  son,  died  soon  afterwards,  leaving  George 
Toilet  and  Charles  Toilet  his  only  children,  and  Elizabeth,  his  widow 
(since  also  deceased),  and  also  Cook  Toilet,  who  died  about  July, 
1738,  without  issue,  leaving  Hannah,  his  widow,  since  deceased. 
George  Toilet,  the  grandson,  became  tenant  in  tail  in  pos- 
session of  all  said  messuages,  *  lands,  &c.  limited  to  his  [*  7] 
frther  for  life  by  the  will  of  his  grand&ther ;  and  upon  the 
death  of  Cook  Toilet  without  issue  he  became  tenant  in  tail  in  posses- 
sion of  all  said  lands,  &c.  limited  by  the  will  of  his  grandfather  to 
Cook  ToUet ;  and  George  Toilet,  the  grandson,  (as  is  alleged,)  by  his 
wiU,  dated  22d  of  January,  1779,  after  several  annuities  and 
legacies  willed  and  devised,  that  all  the  rest  of  his  estate  real  and 
personal,  whereof  he  sh<^uld  die  possessed  or  entitled  unto  in  rever- 
sion, should  go  unto  Charles  Toilet,  his  brother :  and  desired,  that 
he  would  be  kind  to  any  of  their  relations,  who  descended  from  any 
brother  or  sisters  of  his  grandfather  ;  and  that  if  Charles  Toilet  had 
no  children,  the  testator  wished,  he  (Charles  Toilet)  would  bequeath 
what  landed  estate  he  inherited  from  him  (the  testator)  among  such 
relations. 

Geoiige  Toilet,  the  grandson,  died  in  1781,  without  issue,  a  bach- 
elor, without  having  done  any  act  to  bar  the  intails  and  remainders 
in  said  premises  comprised  and  mentioned  in  the  will  of  the  grand- 
fiither.  Upon  his  death  Charles  Toilet  became  tenant  in  tail  in  pos- 
session of  all  the  lands,  &c.  comprised  in,  and  directed'  to  be  pur- 
chased by,  the  will  of  the  grandfather.  Charles  Toilet  married 
Catherine  Craddock,  the  youngest  daughter  of  John  Craddock  (one 
of  the  Defendants)  ;  and  he  died  in  July  1796,  without  issue,  and 
without  having  done  any  act  to  bar  the  intail  and  remainders ;  leav- 
ing his  wife  surviving ;  and  having  (as  alleged)  by  his  will  appoint- 
ed her  and  his  relation  George  Embury  executors ;  and  having  ap- 
pointed and  devised  certain  parts  of  said  premises  to  his  wife  for  life, 
and  after  her  death  to  Embury,  his  heirs  and  assigns  for  ever,  and 
the  remainder  to  Embury,  his  heirs  and  assigns  for  ever,  upon  con- 
sideration of  his  taking  the  name  and  arms  of  Toilet ;  which  he  has 
done.  Abel  Haworth  is  dead ;  and  his  administrator  is  the  Defend- 
ant John  Haworth. 

The  Plaintiffs  then  deduced  their  title  from  John  Craddock  through 
his  eldest  daughter  Anastasia  Fenton ;  and  stated,  that  upon  the 
death  of  Charles  Toilet,  the  jointures  having  fallen  in,  the  Plaintiffs 
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together  with  the  Defendant  Catherine  Toilet  became  respectively 
entitled  to  the  lands,  &c.  before  mentioned,  but  the  Defendants 
Catherine  Toilet  and  George  Embury  Toilet,  who  upon  the  death 
of  Charles  Toilet  entered  into  possession  of  all  the  said  lands,  refuse 
to  deliver  up  to  the  Plaintiff's  possession  of  such  parts  as  they  are 

entitled  to,  and  to  account ;  and  in  order  to  justify  such 
[*8]         refusal,  and  defeat  an  *  ejectment  lately  brought  against 

Catherine  Toilet  and  the  tenants,  the  Defendants  pretend, 
that  by  a  decree,  bearing  date  tlie  17th  of  November,  1753,  made  in 
a  cause  between  Elizabeth  Toilet,  spinster,  daughter  of  the  first- 
named  George  Toilet,  complainant,  and. said  George  Toilet,  Charles 
Toilet,  Elizabeth  ToUet,  widow  of  Geoige  Toilet,  grantor  in  the 
deed  of  the  14th  of  May,  1725,  and  Hannah  WiUoughby,  widow  of 
Cook  Toilet,  and  William  Mount,  Defendants,  it  was  ordered,  that 
said  Elizabeth  Toilet,  spinster,  and  William  Mount,  the  siuriving 
trustees  in  the  will  of  the  first  named  George  Toilet,  should  convey 
and  settle  said  testator's  real  estate,  subject  to  the  respective  joint- 
ures of  said  Elizabeth  Toilet,  widow,  and  Hannah  Willoughby,  to 
said  last  named  George  Toilet  and  his  heirs ;  said  Charles  Toilet, 
his  younger  brother,  being  present  in  Court  and  consenting  thereto ; 
and  that  the  Master  should  settle  the  conveyance,  in  case  the  par- 
ties should  differ;  and  the  Defendants  pretend,  that  a  conveyance  of 
said  premises  was  executed  in  pursuance  of  said  decree  to  George 
Toilet,  the  grandson,  in  fee ;  under  whose  will  and  the  will  of  said 
Charles  Toilet  they  claim ;  and  that  Plaintiffs  have  no  interest 
whatever  in  said  premises. 

The  bill  charged,  that  said  decree,  in  case  any  such  was  made, 
was  in  a  cause,  in  which  neither  Plai'ntifis,  nor  any  person,  under 
whom  they  claim,  were  parties ;  nor  was  any  notice  taken  in  the 
pleadings  in  said  cause  of  said  indenture  of  14th  May,  1725.  Plain- 
tiffs insist,  that  the  conveyance  so  directed  was  contrary  to  the  will 
of  the  first  named  George  Toilet ;  which  limited  said  estates  upon 
failure  of  issue  of  the  bodies  of  his  sons  Geoige  ToUet  and  Cook 
Toilet  to  his  said  son  George  ToUet  and  his  heirs  for  ever ;  and 
therefore  Plaintiffs,  as  claiming  under  said  last  named  George  Toilet, 
the  son,  by  virtue  of  said  deed  of  14th  May,  1725,  are  not  bound 
by  said  decree.  The  bill  farther  charged,  that  in  case  any  convey- 
ance has  been  made  in  pursuance  of  said  decree,  the  same  ought  to 
be  declared  void ;  and  said  estates  conveyed  to  Plaintiffs  and  De- 
fendant Catharine  Toilet  according  to  their  respective  estates  and 
interests.  Plaintiffs  say.  Defendants  raise  objections  to  the  deed, 
which  they  refuse  to  discover ;  and  threaten  to  set  up  said  decree 
and  conveyance  against  any  ejectment ;  and  George  Embury  Toilet 
in  Hilary  Term,  1799,  levied  a  fine  of  the  estate  devised  by  and 
purchased  under  the  wiU  of  Toilet,  the  grandfather,  to  the  use  of 
himself  in  fee;  and  the  Defendant  Armistead  claims  some  in- 
terest under  the  will  of  John  Craddock.  The  prayer  of  the  bill 
was,  that  the  Defendants  may  answer,  and  set  forth,  in  whose 
occupation   the  premises  devised  and  directed   to  be   purchased 
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under  the  will  of  Toilet,  the  grandfather,  now  are,  the  particu- 
lar premises  and  the  rents,  &c.  and  the  annual  value  of  any  part 
in  the  occupation  of  the  Defendants ;  and  that  they  may  distin- 
guish what  were  devised,  and  which  were  purchased  after  his  de- 
cease ;  what  interest  the  Defendant  Armistead  claims ;  and  that  the 
Defendants  Catharine  Toilet  and  George  Embury  Toilet  may  be 
directed  to  convey  said  messuages,  lands,  &c.  to  Plaintiffs  according 
to  their  respective  interests,  and  deliver  up  the  title-deeds,  and  be 
restrained  from  setting  up  said  decree  and  conveyance  made  in  pur- 
suance thereof,  or  otherwise  adverse  to  the  title  of  Phuntiffs,  at  the 
trial  of  any  ejectment,  which  they  have  brought  or  may  bring ;  or, 
if  necessary,  that  one  or  more  issue  or  issues  may  be  directed,  to 
try  the  validity  of  the  deed  of  1725. 

To  this  bill  the  Defendants,  the  Toilets,  put  in  a  general  demur- 
rer for  want  of  equity. 

The  Lord  Chancellor  [Loughborough]  upon  the  opening  said, 
he  had  a  doubt  upon  the  pleadings  as  to  the  form :  if  the  parties 
waived  that,  there  was  no  difficulty  as  to  the  demurrer :  but  the 
doubt  was,  whether  the  defence  ought  not  to  have  been  by  plea. 
They  recite  the  decree  only  as  matter  of  pretence ;  (a)  and  there  is 
no  direct  statement,  that  there  is  such  a  decree,  &c. 

The  Attorney  General  [Sir  John  Mitford],  in  support  of  the  de- 
murrer. It  is  sufficiently  stated  to  entitle  the  Defendants  to  demur ; 
for  it  is  the  ground  of  the  relief.  The  bill  is  founded  upon  that. 
Otherwise  they  have  no  business  here.  Then  the  bill  is  against  all 
the  course  of  the  Court;  and  therefore  the  demurrer  is  proper. 
The  question  is,  whether  the  Plaintiffs  have  any  right  to  come  into 
equity  for  the  purpose  they  state  in  the  bill.  The  relief  in  fact 
sought  is  a  conveyance.  The  foundation  is,  that  by  the  means 
stated  in  the  bill  the  legal  estate  is  now  vested  in  the  Defendants, 
the  Toilets.  The  question  then  is,  whether  the  Plaintiffs  have 
shown  a  ground  in  equity  to  take  that  estate  out  of  the  Defendants, 
and  to  vest  it  in  themselves.  The  conveyance  is  void  at  law ;  for 
it  is  to  take  effect  upon  the  death  of  the  two  sons  without  issue 
generally ;  not  a  conveyance  of  the  reversion  expectant 
upon  their  estates  tail.  *  Independent  of  the  objection  to  [*  10] 
the  title  of  the  Plaintiffs,  the  effect  of  the  statement  is, 
that  nothing  passed  by  the  will  of  Charles  Toilet ;  and  consequently 
the  Defendants  could  have  nothing  in  them,  if  it  stopped  there ; 
but  it  proceeds  farther ;  and  the  bill  is  really  filed  against  these  two 
persons,  as  having  the  legal  estate  by  force  of  the  decree  and  con- 
veyance: otherwise  the  bill  is  misconceived ;  and  these  Defendants 
are  not  necessary  parties ;  and  have  nothing  to  do  with  it,  if  the 
estate  remains  in  the  trustees  under  the  will  of  the  original  testator. 
The  bill  certainly  states  it  only  as  pretence ;  but  then  it  founds  the 

(a)  Where  the  facts  relied  on  as  a  matter  of  defence  by  the  defendant,  are  stated 
in  the  bill  only  by  way  of  pretence,  and  not  expressly  charged,  it  is  not  in  general 
safe  to  demur  to  tlie  bill,  unless  the  whole  rignt  against  the  defendant  is  rounded 
on  that  charge.    Story,  Eq.  PI.  §  450. 


10  FLETCHER  V.  TOLLET.  [1799. 

relief  upon  that.  In  such  a  case  clearly  the  Plaintiffs  are  not  en- 
titled to  the  benefit  of  the  conveyance,  and  to  impeach  the  decree. 
First,  they  are  bound  by  the  decree ;  supposing,  fhey  have  any  title 
whatsoever;  for  when  the  tenant  in  tail  was  before  the  Court, 
whether  the  decree  is  right  or  wrong,  all  persons  in  remainder  are 
bound  by  it,  and  cannot  file  a  bill  to  impeach  it.  The  decree  was 
made  in  1753.  They  could  not  rehear  the  cause  or  file  a  bill  of 
review,  if  they  were  parties.  No  bill  of  review  can  be  filed  after 
twenty  years :  Smith  v.  Clay  (1).  But  if  only  two  years  had  elapsed 
after  the  decree,  and  supposing  the  parties  were  not  bound  by  it, 
under  the  circumstances  what  equity  have  they,  George  Toilet,  the 
tenant  in  tail  not  dying  till  1781,  and  Charles  Toilet  not  till  1796? 
The  Court  would  have  made  no  decree  against  them  ;  because  they 
might  have  suffered  a  recovery ;  as  in  Challoner  v.  MurhaU  (2),  Dunn 
V.  Green  (3),  and  Blake  v.  Blake  (4),  in  the  Court  of  Exchequer. 
Upon  the  merits  there  is  no  doubt ;  and  as  to  the  objection  of  form, 
that  the  defence  might  have  been  by  plea,  it  would  have  been  an 
extremely  complicated  plea ;  and  if  these  Defendants  have  not  the 
legal  estate  in  them,  there  is  a  total  defect  of  parties. 

The  Lord  Chancellor  then  observing,  that  the  whole  case  was 
before  him,  and  could  not  be  more  fully  before  him,  and  that  this 
Court  will  never  go  beyond  the  tenant  in  tail  in  possession,  and  hold 
it  necessary  to  make  the  reversioner  a  party  to  the  suit,  stopped  Mr. 

Mansfield  in  support  of  the  demurrer. 
[•11]  •  The  SoMtor  General  [Sir  fViUiam  Grant],  Mr.  Lloyd, 

Mr.  Cox,  and  Mr.  Wyatt,  for  the  Plaintiffs.  The  Plaintiffs 
state  themselves  to  be  entided  to  the  remainder  in  possession ;  the 
estate  tail  being  spent  by  the  failure  of  issue  upon  the  death  of 
Charles  Toilet.  Their  title  did  not  commence  till  his  death  in  1796. 
The  Plaintiffs  are  not  bound  by  the  decree,  not  being  parties.  They 
could  not  reheat  the  cause ;  or  bring  a  bill  of  review.  It  is  true  in 
a  certain  sense,  the  reversioner  is  not  a  necessary  party  to  any  suit, 
in  which  the  tenant  in  tail  is  a  party :  but  that  cannot  be  applied  to 
an  adverse  claim  between  the  tenant  in  tail  and  the  remainder-man 
and  the  reversioner.  If  the  first  tenant  in  tail  was  the  only  neces*- 
sary  party,  why  did  Lord  Hardwicke  take  that  cautious  step  of 
taking  the  consent  of  the  second  tenant  in  tail  ?  The  tenant  in  tail 
is  sufficient  to  sustain  the  rights  of  all  the  parties  as  to  third  persons, 
where  the  trusts  of  the  will  are  carried  into  execution :  but  where 
the  surplus  of  the  estate,  subject  to  the  trusts,  remains  to  be  con- 
veyed, the  Court  will  never  direct  any  other  conveyance  than  accord- 
ing to  the  trusts ;  or  if  money  is  to  be  laid  out  in  land,  the  Court 
will  take  care,  that  it  shall  be  laid  out,  except  where  the  person  who 
would  be  tenant  in  tail  of  the  land  has  himself  the  immediate  re- 

(1)  Amb.  645;  4  Bro.  C.  C.  639,  n.    See  also  Hercy  v.  Dinwoody,  anU,  vol.  ii, 
87 ;  4  Bro.  C.  C.  257,  and  the  note,  ante,  ii.  15. 

(2)  Ante,  vol.  iL  ^24. 

(3)  3  P.  Will.  9. 

(4)  3  P.  Will  10,  Mr.  Cox's  note. 
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mainder  in  fee.  This  decree  was  not  necessary:  nor  is  relief 
prayed  in  that  cause.  If  a  remainder-man  or  reversioner  is  never  to 
be  heard  against  a  decree,  which  cuts  off  his  interest  without  a  re- 
covery, he  is  in  the  mercy  of  the  tenant  in  tail ;  who  will  always 
submit  to  a  decree,  which  cuts  off  the  remainder  without  a  recov- 
ery. The  decree  was  obtained  by  mistake,  and  surprise,  and 
upon  misrepresentation ;  and  therefore  the  Court  will  not  now  per- 
mit that  decree  to  have  the  effect  contended  for ;  especially  upon  an 
estate  of  2000/.  a  year.  If  it  had  been  stated'  to  the  Court,  that 
the  reversion  in  fee  was  not  in  Toilet  himself,  immediately  expectant 
upon  the  estate  tail,  as  it  was  conveyed  away  by  his  father  to  a 
stranger,  the  conveyance  in  fee  to  him  would  not  have  been  direct- 
ed ;  by  analogy  to  the  cases,  where  money,  to  be  laid  out  in  land, 
has  been  directed  to  be  paid  to  the  person,  who  would  be  tenant  in 
tail  of  the  land,  if  purchased,  with  the  immediate  remainder  in  fee 
in  himself,  but  where  a  recovery  has  been  necessary, 
the  Court  would  not  deprive  the  remainder-man  •of  his  [•  12] 
chance  (1).  In  Equity  the  Plaintiff  ought  not  to  be  bound 
by  a  conveyance  directed  under  such  circumstances.  The  manifest 
intention  of  the  parties  was  to  grant  the  reversion,  such  as  it  was. 
ChaUoner  v.  MurhaUy  and  the  other  cases  of  that  sort,  proceed  upon 
a  totally  different  principle,  and  apply  to  a  different  subject.  Your 
Lordship  decided  ChaUoner  v.  Murhall  upon  the  principle  that,  the 
copyhold  being  extinct  by  the  enfranchisement,  if  that  was  not  to 
operate  as  an  extinguishment  of  the  intail,  it  must  exist  for  ever ; 
and  it  was  so  considered  by  the  Master  of  the  Rolls  in  Philips  v. 
Brydges  (2).  So  interests  in  the  nature  of  intails  of  freehold  leases 
for  lives  are  barred  by  the  act  of  the  parties,  upon  the  principle, 
that  no  common  recovery  can  be  suffered :  nor  can  there  be  prop- 
erly an  intail  of  them :  therefore  the  party  may  dispose  of  them. 
Those  cases  as  to  copyholds  are  clear :  but  that  doctrine  is  quite 
new,  as  applied  to  a  freehold  estate.  It  is  now  settled,  that  an 
equitable  recovery  is  just  as  necessary  as  a  legal  one.  The  demur- 
rer goes  too  far ;  for  they  ought  to  answer  as  to  the  fact,  whether 

(1)  See  Benmm  v.  Benson,  Shmi  v.  Wood,  Oumlin  v.  Homer,  1  P.  Will.  131, 
471,  483;  Edwards  v.  The  Countess  of  Warwick,  2  P.  Will.  173;  Eyres  Case, 
Onslow's  Cast,  3  F.Wm.  IS;  Trqffbrdv.Boehm,S  Aik.iiQ',  1  Ves.  1^6 ;  2  Bro. 
C.  C.  160 ;  Binford  v.  Bawden,  arUe,  voL  i.  512. 

The  same  coune  has  been  followed  under  the  Act,  40  Geo.  IIL  c.  56,  author- 
iziug  the  Court  to  order  money,  in  trust  to  be  laid  out  in  laud  to  be  settled,  to 
be  paid  to  the  person,  who,  as  tenant  in  tail  of  the  land,  could  bar  the  remainders 
by  a  recovery.  In  Lowhn  v.  Lowion,  in  Chancery,  22d  July,  1800,  upon  a  peti- 
tion under  that  Act  by  the  tenant  for  life  and  the  first  of  several  tenants  in  tail  in 
lemainder,  the  Lord  Chancellor  said,  he  had  consulted  Lord  Kenyon,  Lord  Eldon, 
ind  the  Master  of  the  Rolls,  as  to  tlie  manner,  in  which  that  Act  should  be  exe- 
cuted ;  and  they  had  agreed,  that  it  would  be  proper  not  to  order  the  money  to  be 
paid  out  of  Court,  untu  such  time  as  the  tenant  in  tail  might  actually  have  suf- 
fered a  recovery  of  the  land.  His  Lordship  accordingly  made  the  order;  but 
directed,  that  it  should  have  no  effect,  unless  the  tenant  in  tail  should  be  living 
on  the  second  day  of  the  next  term;  and  intimated,  that  it  would  be  proper  to 
nmke  a  general  oraer  upon  the  subject.    See  the  note,  ante,  vol.  L  512. 

(2)  AnU,  vol.  iii.  120. 
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there  has  been  a  conveyance  under  the  decree.  The  Plaintiffs  only 
wish  to  prevent  the  legal  estate  from  being  set  up  against  an  eject- 
.  ment.  If  the  reversioner  had  been  before  the  Court;  and  had  re- 
fused his  consent,  this  conveyance  would  not  have  been  directed  : 
then  surely  the  Court  will  not  let  them  take  advantage  of  that  done 
behind  his  back. 

Lord  Chancellor  [Loughborough].  According  to  the  old  prac- 
tice of  the  Court,  at  least  down  to  the  time  of  Lord  Guildford,  a  recov- 
ery of  an  equitable  estate  was  not  necessary :  for  it  was 
[*  13]  barred  by  deed.  *It  is  surprising,  how  it  was  ever  alter- 
ed. An  unreasonable  doubt  then  struck  him,  whether  a 
recovery  was  not  necessary  ^1). 

Upon  reading  this  bill  I  nad  a  little  doubt  upon  the  form  of  the 
defence,  by  demurrer :  though  it  struck  me,  that  this  decree  must, 
if  this  Court  means  to  act  as  a  Court  of  Equity,  and  does  not  lend 
itself  to  the  purposes  of  injustice,  be  a  complete  protection  to  the 
parties,  who  claim  under  it.  I  had  a  little  doubt,  whether  the  de- 
cree ought  not  to  have  been  more  formally  set  out,  and  the  effect 
stated  at  the  bar.  However,  according  to  the  opinioti  I  have  form- 
ed upon  the  whole  case,  I  think,  the  demurrer  meets  the  case  made 
by  the  bill  in  every  way,  and  upon  every  supposition,  upon  which 
that  case  can  be  stated ;  and  upon  the  foundation  of  the  case,  sup- 
posing the  conveyance  was  executed,  the  demurrer  is  an  answer  to 
the  Equity ;  and  if  the  conveyance  was  not  executed,  the  demurrer 
is  equally  an  answer ;  for  it  distinctly  states,  that  as  between  the  par- 
ties in  this  cause  there  is  no  case,  in  which  a  Court  of  Equity  can 
interfere.  The  justice  of  the  case  is  perfectly  evident.  The  orig- 
inal title  gives  an  estate  for  life  to  Geoi^e  Toilet,  the  son,  witli  re- 
mainders to  his  first  and  other  sons  in  tail  male  ;  remainder  to  his 
brother,  Cook  Toilet,  for  life,  and  to  his  first  and  other  sons  in  tail 
male ;  and,  after  the  determination  of  these  estates  in  tail  male,  the 
reversion  in  fee  was  to  be  conveyed  to  the  heirs  of  the  testator,  with 
a  great  many  charges  in  favor  of  daughters.  George  Toilet,  possess- 
ing under  this  title,  by  a  deed,  purely  private  and  relating  to  his  own 
affairs,  upon  which  it  is  manifest  he  was  under  some  little  difficulty 
at  the  time,  having  borrowed  money  from  Sparrow,  and  was  likely 
to  contract  other  debts,  for  the  purpose  of  discharging  which  he  was 
to  reduce  his  income  to  fourscore  pounds  a-year,  makes  a  provision 
for  his  debts ;  and  then  follows  a  conveyance  of  a  reversionary  inter- 
est in  the  estate :  but  it  is  clear  and  distinct  that  was  not  the  rever- 
sion in  fee  after  the  determination  of  the  estates  tail :  for,  whatever 
motives  he  might  have,  purely  voluntary,  upon  no  pecuniary  con- 
sideration, he  did  not  mean  to  give  it  to  the  disappointment  of 
his  own  issue  female  or  the  issue  female  of  his  brother.  In  process 
of  time  he  is  succeeded  by  his  son.  All  the  particular  debts  of 
that  tenant  for  life  were  satisfied.  A  bill  was  filed  in  1753  by  a 
daughter,  entitled  to  a  considerable  charge,  to  have  her  money 

(1)  Radford  v.  Wxlion,  3  Atk.  815. 
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raised:  the  particular  trusts  had  been  executed,  and  lands  pur- 
chased; and  the  bill  prayed  generally,  that  the  trustees  may  ex- 
ecute the  trusts,  and,  the  trusts  executed,  convey  acccnrding  to  the 
linutations  of  the  will  of  the  first  Geoi^  Toilet.  The  only  per- 
sons made  parties  to  that  bill  were  the  two  grandsons,  each  entitled 
by  the  effect  of  the  will  to  estates  tail,  and  the  trustees,  all  the 
parties  appearing  to  be  necessary ;  and  it  was  quite  obvious  there 
was  no  disclosure  of  this  private  deed  by  the  tenant  for  life,  and  no 
object  in  the  suit,  that  could  lead  to  an  inquiry  into  that.  I  have 
no  doubt,  the  decree  was  made  upon  the  supposition,  that  the  rever- 
sion had  descended  to  George  Toilet.  Taking  that  for  granted,  the 
decree  very  properly  takes  the  consent  of  Charles  Toilet,  the  next 
remainder-man  in  tail.  That  decree  was  executed,  or  it  was  not. 
If  not,  the  Plaintiffs  have  no  business  here  against  these  Defendants. 
Being  executed,  as  the  bill  states  it  was,  by  the  order  of  the  Court, 
upon  the  ignorance,  not  the  mistake,  of  the  Court,  (ignorance  is  not 
mistake,)  but  upon  the  ignorance  of  all  the  parties,  that  there  exist- 
ed any  such  deed  as  is  now  brought  forward,  the  conveyance  has 
been  made ;  a^d  I  am  desired  at  this  distance  of  time,  forty-six 
years,  by  a  party  stating  a  title  under  that  voluntary  conveyance,  to 
do  what  ?  They  suppose  it  mistake.  I  am  to  say.  Lord  Hardwicke 
committed  that  mistake.  Am  I  desired  to  do  an  act  of  justice  ? 
No:  but  an  act  of  the  grossest  injustice;  for  if  this  title  had  not 
been  ordered  to  be  made  by  the  trustees,  and  the  fact  had  been 
known,  and  the  trustees  had  stood  out,  the  Toilets  had  at  all  times 
the  power  to  put  an  end  to  that  deed  by  a  common  recovery.  It 
sometimes  happens  by  mistaken  in  conveyancing,  that  persons  get  a 
legal  title,  which  it  is  to  be  wished  had  not  been  the  case.  But  I  am 
desired  to  do  a  singular  thing.     It  goes  perfectly  according  to  the 

CiUoe  of  the  case.  The  parties  living  many  years  afterwards,  and 
ving  each  a  title  to  bar,  have  rested  upon  the  decree,  and  not 
done  the  act  A  Court  of  Equity  would  be  a  nuisance,  if  it  gave  so 
little  effect  to  its  own  acts:  and  if  that  decree  against  all  justice  and 
equity  should  be  reversed,  to  let  in  a  volunteer  to  take  the  effect 
of  a  legal  conveyance,  which,  if  it  had  been  notified  and  pro- 
duced, it  is  impossible  any  one  would  have  permitted  to  take 
effect 

I  am  clearly  of  opinion,  therefore,  that  the  demurrer  ou^t  to  be 
allowed.  

1.  As  a  general  rule,  adopted  upon  principles  of  convenience,  Courts  of  Equity 
consider  a  tenant  in  tail  as  having  tbe  whole  estate  vested  in  him,  at  least  for  the 
puxposes  of  suit ;  and  a  decree  asainst  him  will  bind  the  remainder-man ;  Loyd 
r.  Jones,  9  Ves.  57;  Gijmrd  v.  Horl,  1  Sch.  &  Lef.  407;  for,  though  in  many 
esses,  where  it  has  been  held  sufficient  to  bring  before  the  Court  the  person  hav- 
ing the  first  estate  of  inheritance,  it  cannot  be  denied,  that  persons  having  imme- 
diate and  valuable  interests  in  the  same  real  estate,  may  be  most  deeply  affected 
by  a  decree  made  in  their  absence ;  yet  the  convenient  administration  of  justice 
rendera  this  necesssiy.  CodAum  v.  Thimpmm.  16  Ves.  326 ;  Reynoid$on  v.  Per* 
ftspw,  AmbL  565. 

2.  It  is  now  well  settled,  that  the  tenant  in  tail  of  a  trust  estate  can  no  more 
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bar  the  issue  in  tail,  or  remainder-men,  without  a  recoveiy,  than  the  tenant  in  tail 
of  a  legal  estate  could  do :  Kxrkham  v.  SmUh,  Ambl.  518 :  it  is  of  the  utmost  im- 
portance to  preserve  a  strict  analocy  between  legal  and  equitable  estates,  and  to 
apply  the  same  rules  to  both.  Vhobnonddey  v.  Clinton^  2  Jac.  &  Walk.  148 ; 
Sakin  v.  Thornton,  1  Brown,  72,  n.  But  the  quasi  tenant  in  tail  of  a  ireehold 
lease  held  for  lives,  may,  by  surrendering  the  lease,  and  taking  a  new  one  to  him- 
self, bar  the  remainders  over:  Grey  v.  jfSannock,  2  Eden,  3^;  Blake  v.  BUxkejl 
Cox,  266;  BUdce  v.  LuxUm,  Coop.  178;  Mooebf  v.  WaUers,  16  Ves.  3ia  The 
doubt,  however,  which  Lord  Kenyon  threw  out  incidentally,  in  Doe  v.  LuxUm,  6 
T.  R.  293,  whether  the  first  taker  of  such  a  lease  might  not  bar  the  remainders 
over  by  his  toill  alone,  has  been  explicitly  repudiated  by  Lord  Redesdale^  in  Camp- 
bell V.  SanAfSj  1  Sch.  &  Lef.  296.  An  estate  tail  in  a  copyhold  may  be  barred 
by  a  surrender  of  the  entire  estate ;  for  upon  a  readmission  a  new  estate  arises ; 
and  by  the  total  extinguishment  of  the  old  estate  the  remainders  appendant  thereon 
must  necessarily  be  destroyed.  Oakeky  v.  SmUh^  1  Eden,  266.  And  see,  anttj 
the  note  to  ChaUoner  v.  MurhaU,  2  V.  524. 


[*  15]  CHASSAING  v.  PARSONAGE. 

[Rolls.— 1799,  Nov.  11, 14.] 

Upon  a  marriage  with  a  ward  of  the  Court  under  gross  circumstances  a  proposal 
for  a  settlement  of  the  wife's  fortune,  giving  the  husband  in  the  event  of  his 
surviving  her  a  life  interest,  was  rejected ;  and  the  Court  refused  even  to  pay 
out  of  the  accumulation  his  debts,  chiefly  contracted  in  the  maintenance  of  his 
wife  and  children,  (a) 

John  Thomas  by  his  will  gave  two  leasehold  houses  and  all  the 
residue  of  his  estate  and  effects  to  William  Stone  and  Antoine  Ber- 
nard Francois  Chassaing,  upon  trust  to  convert  the  same,  except  the 
houses,  into  money,  and  to  place  the  residue  out  at  interest ;  and, 
after  a  provision  for  the  maintenance  of  Ann  Clay  out  of  the  inter- 
est, he  directed  the  surplus  to  accumulate ;  and  if  she  should  marry 
before  the  age  of  twenty-one  with  consent  of  the  trustees  he  direct- 
ed them  to  pay  to  her  three  fourths  of  such  residue  for  her  own  use, 
and  to  pay  the  remainder  to  her  within  one  month  after  her  attain- 
ing the  age  of  twenty-five,  for  her  own  use ;  and  if  she  should  re- 
main single  until  the  age  of  twenty-one,  then  to  pay  and  transfer  the 
whole  of  the  said  residue  and  accumulation  to  her  for  her  own  use : 
but  if  she  should  marry  under  twenty-one  without  such  consent, 
then  within  one  month  after  such  marriage  to  raise  2002.  and  pay 
the  same  to  her,  and  to  stand  possessed  of  500/.  farther  part  there- 


ward's 


(a)  Where  a  husband  has  married  a  ward  without  the  consent  of  the  Court,  the 
rard's  interest,  and  that  alone,  is  to  be  consulted  in  framing  the  settlement; 
unless  the  subordinate  purpose  of  protection  against  the  husband,  can  be  accora- 
plish^  without  prejudice  to  the  ward.  Birkdt  v.  HSbheri,  3  My.  &  Keen,  227. 
Where  her  interest  will  suffer,  the  punishment  of  the  husband,  or  the  restraining 
the  husband  from  reaping  any  advantage,  is  not  to  be  regarded  in  settling  the 
wife's  estate.  lb.  If  the  Court  gets  a  control  over  the  poperty,  which  belonged 
to  the  wife  before  marriage,  her  right  to  a  settlement  is  preserved,  except  she 
comes  into  Court  to  waive  that  right  In  the  Matter  of  Anne  Walker ,  Uoyd  &  G. 
Temp.  Sugd.  299 ;  &  C.  Uoyd  &  G.  Temp.  Plunk.  196, 533. 
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of,  upon  trust  to  pay  the  interest  thereof  to  her  for  her  sepa- 
rate use ;  and  after  her  decease  for  her  children,  as  therein  men- 
tioned. 

By  a  decree  made  on  the  17th  of  May,  1791,  in  the  orig- 
inal suit  instituted  against  the  trustees  the  usual  accounts  were 
directed;  and  under  that  decree  the  debts,  legacies,  &c.  were 
paid. 

Ann  Clay  eloped  from  a  boarding  school  with  Chassaing ;  who 
was  employed  to  instruct  her.  They  went  to  Fmnce  ;  where  they 
cohabited :  but  they  were  not  married  till  she  had  attained  the  age 
of  twenty-one.  At  the  time  of  the  elopement  another  woman  lived 
with  Chassaing  as  his  wife. 

By  an  order  made  upon  the  22d  of  July,  1796,  an  inquiry  was 
directed  under  what  circumstances  Ann  Chassaing  left  the  school ; 
where  she  had  since  lived ;  at  whose  expense ;  at  what  time  she 
married,  and  with  whom;  and  it  was  directed,  that  the  Plaintiff 
should  be  at  liberty  to  lay  before  the  Master  a  proposal  for  a  settle- 
ment. 

*  The  Master  by  his  report,  dated  the  25th  of  March,  1797,  [*  16] 
staled  the  circumstances  of  her  leaving  the  school,  and  the 
manner,  in  which  she  had  since  lived  with  Chassaing ;  and  that  it  ap- 
peared by  a  certificate  under  the  seal  of  the  municipality  of  Dunkirk, 
that  a  ceremony  of  marriage  took  place  between  them  upon  the  21  st  of 
Jime,  1794,  at  Dunkirk ;  and  upon  the  15th  of  June,  1796,  a  mar- 
riage ceremony  took  place  between  them  in  England :  but  the  wo- 
man, who  passed  for  the  wife  of  the  Plaintiff,  being  living,  and 
having  for  many  years  lived  with  him  as  his  reputed  wife,  the  Mas- 
ter stated,  that  it  appeared  very  doubtful  to  him,  whether  the  mar- 
riage with  the  Plaintiff  Ann  Chassaing  was  valid.  He  also  stated, 
that  the  Plaintiff  Chassaing  had  declined  laying  any  proposal  for  a 
settlement  before  him. 

On  the  30th  of  March,  1797,  it  was  ordered,  that  155/.,  cash  in 
the  Bank,  should  be  paid  to  the  Plaintiff  Ann  Chassaing  for  her  sep- 
arate use ;  directions  were  given  for  paying  the  costs  of  the  parties ; 
and  it  was  ordered,  that  the  Plaintiff  Chassaing  should  lay  a  proposal 
before  the  Master. 

On  the  12th  of  December,  1797,  the  Master  certified,  that  Chas- 
saing bad  not  laid  any  proposal  before  him,  though  siunmoned  for 
that  purpose.  A  farther  report  in  1798  stated,  that  Chassaing  had 
laid  a  state  of  facts  and  a  proposal  before  him ;  setting  forth  the 
fimds ;  and  that  from  the  sumi^er  of  1791  he  had  supported  his 
wife  Ann  and  her  two  children  in  a  suitable  manner  and  at  a  con- 
siderable expense ;  and  the  only  part  of  her  fortune,  which  had 
ever  been  applied  for  that  purpose,  was  200/.  and  the  sum  of  155/. 
paid  to  her  out  of  the  cash  in  the  Bank ;  that  499/.  14f.  4d.  cash, 
and  a  considerable  part  of  the  Bank  Annuities,  had  been  produced 
by  the  accumulation  of  her  fortune  subsequent  to  1791 :  that  Chas- 
saing having  expended  great  part  of  his  own  private  fortune  in  the 
maintenance  aiul  support  of  her  and  her  children,  and  having  also 
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contracted  debts  for  that  purpose^  and  being  otherwise  indebted  to 
sundry  persons,  whose  demands  he  had  not  ability  to  dischaige,  ex- 
cept by  means  of  the  trust  funds  in  this  cause,  it  was  therefore 
proposed  by  him  and  his  wife  as  for  the  benefit  of  themselves  and 
their  children,  that  in  making  the  settlement  after  proposed  a  suffi- 
cient part  of  the  trust  funds  be  appropriated  for  the  dischai^  of  all 
his  debts ;  and  after  the  payment  thereof  he  proposed, 
[*  17]  •  that  the  residue  be  vested  in  trustees,  upon  trust  to  re- 
ceive the  dividends  and  annual  proceeds,  as  they  should 
become  due  ;  and  from  time  to  time  during  the  life  of  Ann  Chas- 
saing  to  pay,  apply  and  dispose  of,  the  same  to  such  person  and 
persons,  and  for  such  intents  and  purposes,  as  she  by  any  writing  or 
writings,  signed  with  her  own  hand,  should,  whether  covert  or  sole, 
and  notwithstanding  her  coverture  (but  so  as  the  same  was  not  by 
'way  of  anticipation  (1),)  direct  or  appoint ;  and  in  default  of  such 
direction  or  appointment,  and  in  the  mean  time  and  until  such  di- 
rection, to  pay  the  same  into  the  proper  hands  of  Ann  Chassaing, 
and  for  her  own  separate  and  peculiar  use  and  benefit ;  and  after 
her  decease  out  of  the  said  trust  funds  to  raise  and  pay  any  sum 
not  exceeding  500/.  to  such  person  or  persons,  upon  such  trust,  and 
for  such  intents  and  purposes,  as  she  by  her  last  will,  or  any  writ- 
ing purpcN^ting  to  be  or  in  the  nature  of  a  will,  with  two  witnesses, 
should,  whether  covert  or  sole  and  notwithstanding  her  coverture, 
appoint ;  and  after  her  decease,  in  case  her  said  husband  should  sur- 

(1)  A  clause  of  this  nature  has  been  introduced  into  these  settlements  in  conse- 
quence of  the  decision  in  Pybua  v.  Smith,  cmU,  toL  L  189;  3  Bro.  C.  C.  340; 
where,  though  the  trust  was  to  pay  the  rents  and  profits  according  to  appointment 
fix>m  time  to  time,  a  general  sweeping  appointment  was  established,  upon  the 
ground,  that  a  married  woman  is  to  be  considered  as^a  femt  aok  with  respect  to 
her  separate  estate.  The  propriety  of  admitting  that  doctrine  in  the  extent,  to 
which  It  has  been  pushed  by  some  late  cases,  was  questioned  by  the  Master  of 
the  RoUs  in  Ifyk  v.  PruXy  and  by  the  Lord  Chancellor  in  WUiUr  v.  Newman, 
amity  vol.  iii.  47^  iv.  129 ;  and  the  principles,  upon  which  those  doubts  rest,  re- 
ceived a  strong  confirmation  in  the  judgment,  pronounced  in  the  Exchequer 
Chamber  by  Lord  Eldon  upon  a  veiy  able  review  of  the  subject,  in  Beard  v.  WM, 
2  Bos.  &  PuL  98,  reversing  the  judgment  of  the  Court  of  King's  Bench  against  a 
feme  coverle,  sole  trader  by  the  custom  of  London.  The  law  was  finally  settled 
by  the  decision  upon  the  opinion  of  all  the  Judges  in  MarshaJH  v.  Rutttmy  8  Term, 
Rep.  B.  R.  545,  against  the  capacity  of  a  married  woman,  though  living  apart 
from  her  husband^  and  having  a  separate  maintenance  secured  by  deed,  to  con- 
tract debts  and  be  sued  as  a/eme  9oU.  Post,  voL  xi.  529,  530 ;  CarHak  v.  Starr, 
9  Pri.  161.  The  following  cases  in  this  Work,  FeUiplact  v.  Gorgts,  Pyhu  v. 
SfrnJOi,  LUlia  v.  Mrey,  vol.  L  46,  189,  277;  MUnes  v.  Bu^  iL  488;  Sperling  v.' 
Rochforl,  Chesafyn  v.  SmUh,  viiL  164, 183;  Ridi  v.  CMctt,  Jows  v.  Harria,  Wag- 
riaf  V.  SmUJOi,  ix.  369, 486,  520;  Parkes  v.  fFki^^  209;  WtUa  v.  Dmokms,  xiL 
501;  Sturgis  v.  Carp,  xiii.  190;  Essex  v.  Mdns,  xiv.  342;  Heatley  v.  Thomas, 
XV.  596 ;  Dalhiac  v.  DaUnac,  xvi.  116 ;  BuUpin  v.  Clarke,  xvii.  365,  xviiL  434 ; 
GuUan  v.  !IVtfii%,  2  Jac.  &  Walk.  457;  Stuart  v.  Fiseowd  KrkwaU,  3  Madd. 
387;  1  Turn.  100,  establish  the  right  of  a  married  woman  in  equity  to  deal  with 
her  separate  property,  as  a  feme  sole,  in  opposition  to  WhMer  v.  Newman  and 
Mores  v.  Huisn,  fost,  692 ;  but  she  cannot  during  coverture  affect  property  settled 
upon  her,  surviving  her  husband,  absolutely;  po^,  Richards  v.  Chambers,  vol.  x. 
580;  I.ee  V.  Mugf^ridge,  1  Vte.  &  Bea.  118;  Pickard  v.  Roberts,  3  Madd.  384; 
Stamper  v.  Barrier,  5  Madd.  157;  Jidon  v.  fVhite,  1  Sim.  &  Stu.  429. 
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me  ber,  to  pay  the  interest,  diYidends,  and  annual  proceeds  of  so 
moch  of  the  funds  as  remained  to  him  for  life ;  and  after  the  decease 
of  the  survivor  to  assign,  transfer,  and  pay,  the  remaining  funds,  and 
the  dividends,  &c.  to  and  among  all  the  children  of  Ann  Chassaing, 
lawfully  to  be  begotten,  in  such  shares,  at  such  age  or  respective  ages, 
days,  or  times,  and  subject  to  such  provisos,  conditions,  and  limita- 
tions over,  (such  limitations  over  being  for  the  benefit  of  some  or 
one  of  such  children)  and  in  such  manner,  as  she  by  deed  or  will, 
&a:.  should  appoint ;  and,  in  de&ult  of  appointment,  or  as  to  so 
much,  concerning  which  there  should  be  no  appointment, 
to  and  amongall  and  every  her  child  and  children  *  equally,  [*  18] 
to  be  Tested  in  the  sons  at  the  age  of  twenty-one,  in  the 
daughters  at  that  age  or  marriage,  with  benefit  of  survivorship ;  and 
if  all  should  die,  before  he,  she,  or  they,  should  be  entitled  to  any 
vested  interest,  upon  trust  after  the  decease  of  Chassaing,  in  case 
he  should  die  in  the  life  of  his  said  wife,  to  transfer  the  remaining 
funds  to  her  or  her  assigns,  for  her  own  proper  use  and  benefit ; 
but  in  case  she  should  die  in  his  life,  and  there  should  be  a  default 
of  issue  as  aforesaid,  then  from  and  after  the  determination  of  his 
life  estate  therein  to  transfer  so  much  as  should  remain  according  to 
her  appointment  by  will,  &c. ;  and  in  default  of  appointment  and 
as  to  so  much,  whereof  there  should  be  no  appointment,  to  her  ex- 
ecutors, &c.  as  her  personal  estate ;  with  the  usual  provisions  for 
the  maintenance  and  advancement  of  the  children  with  the  consent 
of  her,  or  of  him  surviving  her,  and  for  changing  the  securities ;  and 
that  the  husband  and  wife  and  the  trustees  might  revoke  the  uses 
and  declare  new  uses. 

The  Report  farther  stated,  that  the  debts  of  Chassaing  proposed 
to  be  paid  out  of  the  fortune  of  his  wife  amounted  to  15722.  lis. 
6d. ;  which  would  exhaust  so  great  a  part  of  her  fortune,  that  the 
Master  had  not  thought  fit  to  approve  the  proposal ;  and  that  in 
cases,  where  the  husband  has  no  fortune  to  settle,  the  Court  has 
thought  it  right  to  narrow  the  husband's  interest  to  one  half  of  the 
produce  of  her  fortune,  in  case  he  survives  her,  and  there  are  chil« 
dren  (1):  but  this  proposes  to  give  him  the  whole  income  in  such  a 
case.  But  besides  that  special  objection,  the  Master  apprehending, 
that  .the  principal  object  of  the  Court  in  such  cases  is  to  take  care  of 
the  interests  of  the  wife  and  children,  and  not  to  give  the  husband 
who  had'  married  her  under  circumstances  immoral  or  dishonest,  or 
which  the  Court  could  not  approve,  advantages,  which  in  the  usual 
course  of  business  upon  a  fair  and  open  treaty  of  marriage  the 
Court  would  not  give,  upon  that  general  principle  as  well  as  upon 
the  particulars  of  the  proposal  thought  fit  to  disallow  it. 

Upon  this  Report  a  petition  was  presented  by  Chassaing  and  his 
wife ;  stating  the  amount  of  the  funds,  consisting  of  62952.  3f .  4d. 

(1)  Stevens  v.  Sacagtj  anie,  vol.  L  154,  and  the  note,  155.    In  settlements  under 
sach  circomatances  the  Court  also  takes  care  to  secure  to  the  wife  the  capacity 
of  nift)nn$r  a  provision  for  a  second  marriage,    ffinch  v.  James,  ante,  vol.  iv.  386. 
Wells  V.  Price,  post,  398,  and  the  note. 
VOL.  V.  2 
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3  per  cent.  Consdidated  Bank  Annuities,  1600Z.  Reduced  Annuities, 
and  6162.  2$.  lid.  cash ;  and  in  regard  that  the  petitioner 
[*19]  ^Chassaing  has  been  at  considerable  expense,  exhuust- 
ed  his  own  private  fortune,  and  contracted  great  part 
of  his  present  embarrassments,  in  supporting  his  wife  and  children 
for  several  years,  during  which  her  fortune  has  been  suffered  to  ac- 
cumulate, and  the  accumulation  composes  more  than  is  requisite  for 
the  payment  of  his  debt,  and  his  creditors  have  been  kept  out  of 
their  claims  so  long  upon  the  idea,  that  the  same  had  been  provided 
for  out  of  these  trust  funds,  which  have  been  assigned  by  both  pe- 
titioners for  the  purpose,  that  it  cannot  be  expected  they  wiU  show 
him  any  farther  indulgence,  and  as  he  has  neither  the  present  means 
nor  a  prospect  of  having  means  of  satisfying  such  debts  except  out 
of  her  fortune,  and  his  being  sued  and  imprisoned  will  not  only  be 
injurious  to  the  credit  and  interest,  but  destructive  of  the  happiness 
and  comfort  of  her  and  her  children ;  and  as  she  has  for  several 
years  had  experience  of  his  good  conduct  and  affectionate  attach- 
ment, and  is  particularly  desirous,  that  a  sufficient  part  should  be 
appropriated  for  his  debts,  the  petition  therefore  prayed  accordingly. 

The  Master  of  the  Rolls,  when  the  petition  was  opened,  said, 
he  ought  not  to  forget  what  Lord  Thurbw  did  upon  the  petition  in 
Like  v.  Beresford  (1)  ;  though  he  tliought  it  a  harsh  thing  in  that 
case :  but  this  was  much  worse. 

Mr.  Graham^  Mr.  Bichardt,  and  Mr.  Harty  in  support  of  the 
Petition.  There  are  many  circumstances  distinguishing  this  case 
from  that.  There  the  Court  was  circumscribing  the  power  of  the 
husband  for  the  benefit  of  the  wife  and  children.  They  had  sepa- 
rated ;  and  had  different  interests.  What  was  to  be  given  was  to 
go  immediately  from  the  wife  to  creditors  of  the  husband.  In  this 
case  almost  all  the  debts  were  incurred  in  necessary  expenses  for  the 
maintenance  of  the  wife  and  children.  The  order,  if  unfavorable 
to  the  petition,  will  recoil  upon  them.  His  imprisonment  will  not 
relieve  his  family.  He  has  been  for  many  years  incurring  meritorious 
debts,  to  maintain  his  wife  in  the  situation  in  which  he  found  her. 
In  the  common  case  of  elopement  with  a  ward  of  the  Court,  the 
interest  of  the  fortune  for  the  maintenance  of  the  husband  and  wife 
is  scarcely  ever  refused.  Mr.  and  Mrs.  Beresford  were  separated : 
they  did  not  agree ;  and  there  was  no  prospect  of  their 
[*20]  living  together.  The  parties  propose  to  ^ live  together; 
and  have  lived  with  great  tenderness.  By  refusing  this 
application  the  Court  will  throw  him  into  a  situation,  in  which  the 
criminal  law  of  the  country  would  not  place  him.  He  has  exhausted 
all  his  own  property  in  the  maintenance  of  his  family,  and  is  only 
desirous  to  be  put  in  a  way  to  support  them  by  his  industry.  He  has 
made  atonement  for  his  conduct  as  far  as  he  can.  All  he  asks  is  to 
the  amount  of  17002. ;  and  the  accumulation  is  above  20002. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].     I  will 

(1)  .^rUe,  vol.  iii.  50a 


•  ^ 
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read  over  all  the  proceedings ;  and  look  again  into  Like  v.  Befesford. 
The  only  question  is,  whether  any  part  of  these  debts  shall  be  paid. 
I  shall  certainly  take  care  that  the  husband  shall  have  no  part  of  it. 
Nov.  I4th.  Master  of  the  Rolls.  I  have  read  all  the  papers ; 
and  it  is  impossible  for  me  to  entertain  a  petition,  praying,  as  this 
does,  that  the  debts  of  this  man  shall  be  paid ;  in  that  way  giving 
him  completely  the  fruits  of  his  very  improper  conduct ;  and  I 
cannot  by  any  means  authorize  in  any  degree  such  a  proposal  as  he 
has  thou^t  fit  to  make.  The  utmost,  that  he  could  obtain  (and  I 
doubt,  whether  I  could  go  so  far)  would  be,  that  the  settlement 
should  be  to  her  separate  use  for  life,  and  aifter  her  death  to  her 
children,  with  a  power  to  her  to  give  him  a  part  during  his  life.  But 
as  to  paying  his  debts,  incurred  under  these  circumstances,  after 
having  carried  her  away,  one  of  his  scholars,  and  living  with  her  in 
such  a  way,  that  his  marriage  with  her  would  not  have  been  near  so 
great  an  ofience,  the  attempt  is  in  my  opinion  an  insult  to  the  Court. 
At  present  I  shall  only  refer  it  back  to  the  Master  to  receive  other 
proposals ;  for  these  are  such  as  I  shall  by  no  means  accede  to.  I 
wish  the  parties  would  take  the  Lord  Chancellor's  opinion. 

See,  oiile,  the  note  to  Stevens  v.  Savage,  1  V.  154,  and  note  1  to  StadMe  v. 
Beaumont,  3  V.  89. 


PULLEN  V.  SMITH.  [*21] 

[1799,  Nov.  20.] 

Admission  of  assets  firevents  the  necessity  of  setting  forth  the  accounts. 

AdmiBsion,  that  there  is  standing  in  the  names  of  the  executors  upon  the  trusts  of 
the  win  a  considerable  sum  in  the  3  per  cents.,  and  offering  an  appropriation, 
was  held  sufficient  to  entitle  the  Plaintiff,  a  contingent  legatee,  (a|  to  move  for 
that  purpose ;  and  by  consent  the  order  was  made,  as  upon  admission  of  assets 
sufficient  to  satisfy  the  Plaintiff^s  demand,  to  tiaiusfer,  &c.,  [p.  21.] 

Rowland  Fuller  by  his  will  gave  to  his  niece  Ann,  wife  of  Ed- 
ward Pollen,  an  annuity  or  yearly  sum  of  30/.  for  the  term  of  her 
natural  life,  to  be  paid  by  equal  half-yearly  payments,  for  her  sole 
and  separate  use,  free  from  the  debts,  control,  and  .engagements  of 
aiDT  husband  she  then  had  or  might  hereafter  have ;  and  he  directed 
his  trustees  and  executors  by  and  out  of  his  personal  estate  to  pur- 
chase so  much  stock  in  the  3  per  cent.  Consolidated  Bank  Annuities 
as  would  produce  an  annual  sum  sufficient  to  answer  and  pay  the 
said  annuity,  and  to  cause  the  same  to  be  transferred  into  their  own 

(a)  See  2  Williams,  Executors,  pt.  3,  bk.  3,  ch.  4,  §  4,  (2d  Am.  ed.)  1004 ; 
Onen  v.  Pigot,  1  Bro.  C.  C.  103;  Kemarks  of  Buller,  J.  in  Hutcheson  v.  Ham- 
mondj  3  Bro.  C.  C.  144,  145.  On  the  subject  of  appropriation,  see  Cooper  v. 
Dovglaae,  2  Bro.  C.  C.  231 ;  Momey  General  v.  Manners,  1  Price,  411 ;  Im  v. 
Mdnton,  ^  Meriv.  45;  WMer  v.  ffebber,  1  Sim.  &  Stu.  311-313. 
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names  for  that  purpose ;  and  after  the  decease  of  the  said  annuitant 
he  gave  the  principal  sum,  which  should  have  been  laid  out  for  se- 
curing such  annuity,  to  the  eldest  son  of  such  annuitant,  and,  if 
there  should  not  be  a  son,  to  the  daughter  or  daughters  in  equal 
shares,  if  more  than  one ;  and  he  directed  the  interest  to  be  appUed 
for  maintenance. 

The  testator  then,  after  specifically  devising  a  freehold  estate,  gave 
and  devised  to  Charles  Smith  and  two  other  persons  and  their  heirs 
all  his  messuages,  lands,  &c.  at  Heron  Hill  in  Kent,  and  all  other 
his  real  estates  whatsoever  and  wheresoever,  to  hold  to  them  and 
their  heirs,  upon  trust  to  sell ;  and  he  declared  his  will,  that  the  net 
money  to  arise  by  sale  of  his  real  estates  should  be  considered  as  part 
of  his  personal  estate  ;  and  he  appointed  the  trustees  his  executors. 

After  the  death  of  the  testator  the  bill  was  filed  on  behalf  of  the 
only  child  of  Ann  Pullen,  an  infant,  against  the  trustees  and  the  pa- 
rents of  the  Plaintiff',  praying  in  the  usual  manner,  that  the  trustees 
might  either  admit  assets  sufiicient  to  purchase  so  much  stock  as 
would  produce  an  annual  income  sufficient  to  answer  the  annuity, 
or  that  an  account  nought  be  taken  of  the  testator's  personal  estate, 
debts,  &.C. ;  and  if  necessary  an  account  of  the  rents  and  profits  of 
his  real  estate  receiyed  by  the  said  Defendants ;  and  that  the  will 
might  be  established ;  and  the  estate  sold,  with  the  necessary  conse- 
quential directions. 
[  *  22  ]  The  executors  by  their  answer  stated,  that  there  is  now 

standing  in  their  names  upon  the  trusts  of  the  will  a  very 
considerable  sum  in  the 3  per  cent.  Consolidated  Bank  Annuities; 
and  the  whole  dividends  and  interest  arising  therefrom  have  always 
since  the  decease  of  the  testator  been  half  yearly  paid  and  divided 
to  and  among  the  several  persons  entitled  thereto  under  the  said  will 
with  regularity,  and,  as  the  Defendants  believe,  to  the  satisfaction  of 
Ann  Pullen  and  her  husband  ;  who  have  never  requested  any  sepa- 
rate appropriation  for  such  annuity ;  but  nevertheless  the  Defendants 
hereby  consent  to  transfer  lOOOZ.  3  per  cents.,  part  of  the  said  stock, 
as  a  specific  appropriation  to  secure  such  annuity  and  the  legacy  to 
the  Plaintifi". 

To  this  answer  several  exceptions  were  taken  for  not  setting  forth 
the  accounts  and  answering  particularly  the  several  interrogatories. 
The  answer  was  reported  insufficient  in  the  whole  of  the  exceptions ; 
and  an  exceptiqn  was  taken  to  the  Report. 

Mr.  Alexander  J  in  support  of  the  exception  to  the  Master's  Re- 
port. The  whole  of  this  bill  is  turned  into  exceptions.  As  to  the 
foundation  of  them,  it  has  always  been  understood,  that  the  admis- 
sion of  assets  makes  it  unnecessary  for  the  executor  to  set  out  these 
accounts ;  and  this  bill  so  understood  it ;  for  the  prayer  is  in  the  al- 
ternative. The  answer  consents  to  a  specific  appropriation  to  secure 
the  annuity  and  legacy  out  of  this  fund ;  and  they  might  have  mov- 
ed the  next  day  upon  that,  as  an  admission. 

Mr.  W.  Agar,  for  the  Report  When  the  Defendants  offer  to  set 
apart  a  particular  portion  of  the  fiind,  it  is  very  material,  that  the 
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Plaintiff  should  have  that  set  apart  free  from  the  trusts  of  the  will. 
It  is  not  enough  to  appropriate  a  part  of  the  property  appearing  upon 
the  -records  of  the  Court  to  be  liable  to  the  debts.  The  invariable 
practice  of  the  Court  is,  that  the  party  shall  admit  assets,  or  set  forth 
the  account ;  and  in  this  case  it  is  very  material  that  that  practice 
should  be  adhered  to.  The  real  estate  is  made  subject  to  the  debts ; 
and  the  executors  are  in  trade. 

Lord  Chancellor  [Loughborough].     Does  not  your 
•  aigument  go  to  this;  that  executors  cannot  pay  a  legacy       [*  23] 
without  taking  an  account  of  the  debts  ? 

Far  the  Phintiff.  If  the  Defendants  had  offered  to  sell  part  and 
pay  us,  that  would  have  been  different  If  they  pay  any  part  of 
money  out  of  their  hands,  it  is  not  charged  with  the  trusts. 

Lord  Chancellor.  You  are  anticipating  what  will  be  the  word- 
ing of  the  order,  when  you  move,  that  they  may  pay  in  the  money. 
Suppose  the  order  to  run  thus ;  that  the  executors,  admitting  as- 
sets in  their  hands  sufficient  to  satisfy  the  Plaintiff's  demand,  shall 
transfer :  will  not  that  be  sufficient  ?  The  Defendants  would  not 
object  to  that,  if,  instead  of  taking  exceptions  the  Plaintiff  had  only 
made  the  motion,  guarding  it  so. 

The  exceptions  were  over-ruled ;  and,  the  Counsel  for  the  De- 
fendants consenting,  an  order  was  made,  as  upon  a  motion,  that  the 
executors,  admitting  assets  sufficient  for  payment  of  the  annuity  and 
legacy,  may  transfer  lOOOZ.  3  per  cent.  Consolidated  Bank  Annui- 
ties into  the  name  of  the  Accountant  General  to  that  account. 


Sec,  anUy  the  notes  to  The  Marqxns  of  Donegal  v.  SUwarif  4  V.  436,  and  note 
1  to  Hoveu  v.  Blakeman,  4  V.  596.  It  ahoold  be  observed  that,  by  the  bill  now 
[1827]  berore  Parliament,  "for  the  impravement  of  the  administration  of  justice  in 
the  Court  of  Chancery,"  it  is  proposed  to  declare  that,  where  a  suit  is  instituted  by 
any  person,  having  or  claiming  an  interest  under  a  will  or  other  instrument,  or  by 
an  executor  or  trustee  acting  under  the  same,  the  Court  is  at  liberty,  if  in  its  dis- 
cretion it  shall  think  fit,  to  make  a  decree  or  order  confined  to  Uie  particular 
relief  prayed  by  such  bill,  or  the  particular  object  for  which  the  same  shall  have 
been  filed,  without  making  any  decree  for  tho  general  execution  of  the  trusts  of 
such  wiU  or  instrument  And  it  is  farther  proposed  to  be  enacted  Uiat,  when  any 
person  shall  claim  to  be  entitled  under  any  will  or  codicil  to  any  interest  in  ^e 
personal  estate  of  a  deceased  testator,  tf  such  claim  is  disputed  by  reason  of  any 
alleged  doubt  with  resoect  to  the  construction  or  effect  of  such  will  or  codicil,  the 
person  making  such  claim,  or  the  person  acting  in  the  execution  of  the  trust  of 
such  will  or  codicil,  shall  be  at  liberty  to  present  a  petition  to  the  Court,  praying 
such  relief  or  such  directions  as  the  case  may  require,  and  the  Court  shall  there- 
upon proceed  to  hear  such  petition  in  a  summary  way,  and  on  hearing  the  same, 
determine  and  declare  the  true  construction  and  effect  of  such  will  or  codicil,  so 
far  as  relates  to  such  clium,  and  make  such  order  thereupon,  and  as  to  the  costs  of 
such  application,  as  shall  be  just;  and  sbch  order  shall  be  of  the  same  force  and 
effect  as  if  the  same  had  been  made  in  a  cause  depending  in  Uie  Court,  relating  to 
the  same  matter  as  such  petition,  and  between  the  same  parties  who  appeared 
opon  the  hearing  of  such  petition,  or  had  due  notice  of  the  same. 
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SERGEANT'S     INN     HALL. 


MATHEWS  i;.  WARNER. 

(Upon  a  Commission  of  Retiew.)  (1) 

[1799,  Nov.  20.] 

Upon  a  CommiBsion  of  Review  the  sentences  of  the  Court  of  Delegates  and  of 
the  Prerogative  Court,  establishing  a  testamentary  paper  as  the  will,  were 
reversed,  (a) 

The  Commission  of  Review  was  held,  in  consequence  of  the  cer- 
tificate of  the  Lord  Chancellor  in  this  case,  reported,  ante,  Vol.  IV. 
186. 

After  the  Advocate  Oeneralf  the  Solicitor  General  [Sir  WiOiam 
Grani\,  and  Mr.  Richards^  had  been  heard  in  support  of 
[*  24]  the  testamentary  paper,  dated  *  the  2d  and  6th  of  October, 
1785,  the  Commissioners  of  Review  without  hearing  the 
Counsel  on  the  other  side  reversed  the  sentence  as  well  of  the  Court 
of  Delegates  as  also  of  the  Judge  of  the  Prerogative  Court  of  Can- 
terbury appealed  from  to  the  said  Court  of  Delegates ;  pronounced 
against  the  force  and  efiect  of  the  pretended  last  will  and  testament 
and  codicil  of  William  Mathews,  the  deceased  in  this  cause,  bearing 
date  the  2d  and  6th  days  of  October,  1785 ;  and  that  the  said  de- 
ceased is  dead  intestate ;  and  directed  the  costs  on  both  sides  to  be 
paid  out  of  the  estate  of  the  said  deceased. 

See.  anU,  the  notes  XoS.C.A  V.  18& 


CARY  t;.  FADEN. 
[1799,  Nov.  21.] 

The  Plaintiff  published  a  book  of  roads  of  Great  Britain  comprisin|r  Patterson's 
book,  to  the  copyright  of  which  the  Plaintiff  was  not  entitled,  with  improve- 
ments and  additions  obtained  by  actual  survey  and  otherwise.  An  injunction 
to  restrain  a  publication  of  an  edition  of  Patterson,  comprising  the  Plaintiff's 
improvements  and  additions,  was  refused.  (6) 

A  MOTION  was  made  for  an  injunction  to  restrain  the  Defendant 
from  printing  and  publishing  a  work  under  the  title  of  '^  A  new  and 

(1\  The  Commissionen  who  sat,  were  the  Bishop  of  London ;  Lord  Kenyon ; 
Lord  Chief  Baron  Macdonald;  Sir  William  Scott,  Judge  of  the  Court  of  Admi- 
ralty ;  Rooke  and  Lawrence,  Justices ;  Doctors  Arnold  and  Robinson. 

(a)  See  1  Williams,  Executors,  pt  1,  bk.  2,  ch.  2,  §  1,  (3d  Am.  ed.);  51,  ib.  §  4, 
p.6s. 

(h)  The  difficulty  in  these  cases  is  to  distinguish  what  belongs  to  the  exclusive 
labors  of  a  single  mind,  from  what  aro  the  common  sources  of  the  materials  of  the 
VOL.  V.  2* 
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accurate  Description  of  all  the  direct  Roads  and  principal  Cross 
Roads  in  Great  Britain." 

The  case  made  by  the  bill  an3  the  affidavit  of  the  Plaintiff  was, 
that  the  Post  Master  General  in  1794,  requiring  a  very  extensive 
and  minute  survey  of  the  different  Roads  in  Great  Britain,  the  sur- 
veyor and  superintendent  of  the  mail  coaches  engaged  the  Plaintiff 
for  that  purpose :  who  undertook  it  without  any  profit  or  satisfac- 
tion, except  a  license  to  use  the  survey  for  the  purpose  of  publish- 
ing a  more  correct  book  of  roads  than  any  extant.  The  Post  Mas- 
ter General  granted  the  Plaintiff  every  assistance;  and  he  sent 
circular  letters  to  all  the  Post  Masters  in  the  kingdcHu  for  their  cor- 
rections and  remarks ;  in  order  that  the  best  road  might  be  des- 
cribed, and  a  correct  account  given  of  those  inns,  which  furnished 
poet  horees,  &c.  In  1798  the  Plaintiff  having  completed  a  very  ex- 
tensive and  minute  survey  of  all  the  great  roads,  both  direct  and 
cross,  throughout  England  and  Wales,  with  other  particulars  and 
beads  of  information,  published  a  book  of  roads  entitled  <^  Gary's 
New  Itinerary ;  or  an  accurate  Delineation  of  the  great  Roads,  both 
direct  and  cross,  through  England  and  Wales,  with  many  of  the 
principal  Roads  in  Scotland ; "  which  was  duly  entered  at  Station- 
er's Hall. 

The  bill  charged,  that  the  work  of  the  Defendant  was 
*not  an  original  work,  but  either  in  the  whole  or  part  a       [*25] 
copy  of  the  Plaintiff's  work. 

In  opposition  to  the  motion  an  affidavit  of  Francis  Ncwbery,  the 
proprietor  of  Patterson's  Road  Book,  was  produced ;  stating,  that 
the  work  of  the  Plaintiff  contains  the  whole  or  veiy  nearly  the  whole 
of  the  said  original  work,  published  by  the  deponent,  with  some  ad- 
ditions and  improvements  by  the  Plaintiff;  but  ihe  general  plan  or 
design  of  the  Plaintiff's  work  is  not  new  or  original,  but  is  the  same 

knowledge,  used  by  aU.  In  the  case  of  maps,  two  men  with  the  same  design, 
having  equal  skill  and  opportunity,  may  by  their  separate  labors  produce  maps 
venr  auuikr, — one  map  may  be  almost  a /be  nmUe  of  the  other,  —  but  neither  can 
■  •      -  •        ■         -■-*-    ■  tfolh       ■  .  - 


I  of  the  other.  Still  it  does  not  Mow  that  one  man  may  copy  the  map  of 
anodier  and  claim  it  as  his  own.  He  may  work  on  the  same  original  materials, 
bat  he  cannot  exclusively  and  evasively  use  those  ahready  coUecteaand  embodied 
by  the  skill  and  indus^  and  expenditures  of  another.  See  2  Story,  £q.  Jur. 
§  940 ;  Groy  v.  Rusidl,  J  Story,  C.  C.  11 ;  Eden  on  Injunct  (2d  Am.  ed.)  328, 
329.  See  CamMl  v.  SooU,  11  Simons,  31;  Caman  v.  BwoUt,  2  Bra  C.  C. 
(Am.  ed.  1844,)  84,  85,  and  notes;  Lewia  v.  FuUaion,  2  Beavan,  6;  2  Kent,  (5th 
ed.)  382-384 ;  WhioUm  v.  Pden,  8  Peters,  591 ;  BramwdL  v.  Hakomb,  3  Myhie 
&  Craig,  737.  In  this  last  case  it  was  held,  that  the  question,  whetl^er  one 
author  Has  made  a  piratical  use  of  another's  work,  does  not  necessarily  depend 
npon  the  quantity  of  that  work,  which  he  has  quoted,  or  introduced  into  his  own 
book.  It  is  not  only  quantity,  but  value,  which  is  looked  to.  See  also  Bell  v. 
WkUdiead,  the  English  Jurist,  1839,  p.  14 ;  Swed  v.  Shaw,  the  English  Jurist, 
1839,  p.  212.  In  Saunden  v.  Snuih,  3  Mylne  &  Crai^r,  711,  728,  729,  the  same 
subject  was  much  considered  in  reference  to  copynght  in  reports.  So  also  in 
Wkeaion  v.  Pden,  ubi  nipra;  Hodges  v.  JTeUK,  2  Irish  £q.  266.  It  is  piracy  to 
coUect  together  and  reprint  from  the  law  reports  aU  the  cases  on  a  particular  sub- 
ject, though  the  collection  and  classification  may  be  new,  and  with  the  addition 
of  seveial  previously  unpublished  decisions  and  notes.    Hodgti  v.  Jfdsh,  %ihi 
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as  the  said  original  work  published  by  the  deponent ;  and  the  addi- 
tions or  improvements  by  the  Plaintiff  form  but  a  very  small  part  of 
the  work ;  the  remainder  being  copied  in  some  instances  page  for 
page  from  the  deponent's  said  book.  The  Plaintiff's  pubUcation 
was  within  twenty-eight  years  from  the  first  publication  of  the  de- 
ponent's said  original  work. 

The  Solicitor  General  [Sir  WUUam  Grant]  and  Mr.  Richards  in 
support  of  the  motion.  In  Caman  v.  Bowles  (1)  both  Lord  Thur- 
low  and  Lord  Kenyon  thought  a  road-book  entitled  to^  the  protec- 
tion of  the  law.  Lord  Kenyon  granted  an  injunction  as  to  so  much 
as  appeared  to  be  a  copy.  Lord  Thurlow  upon  a  subsequent  occa-> 
sion  reversed  that  order ;  and  disserved  the  injunction  generally ; 
thinking  the  second  work,  though  containing  the  same  matter,  origi- 
nal in  itself.  The  Defendants  have  literally  copied  the  Plaintiff's 
improvements ;  and  complain  only,  that  the  Plaintiff's  edition  resem- 
bles Patterson's  original  work.  That  must  be  the  case  from  the  nature 
of  the  work.  The  Plaintiff  has  sworn,  that  his  book  has  been  formed 
in  a  very  great  part  of  it  from  actual  admeasurement.  It  is  not 
therefore  a  copy  of  any  other  book,  but  is  original  within  the  intent 
of  Lord  Thurlow's  language.  The  Plaintiff  has  introduced  a  new 
method,  and  a  great  ded  of  new  matter ;  whence  he  has  a  right  to 
acquire  copyright.  The  Defendants  do  not  affect  to  say,  their  work 
is  original :  in  many  instances  they  have  followed  the  very  errors. 
Independent  of  the  copyright  arising  from  actual  admeasurement  the 
Plaintiff  by  his  correspondence  with  the  Post  Masters  has  been  ena- 
Ued  to  publish  a  work  wholly  distinct  from  Patterson's. 

The  next  question  is,  whether  the  Court  will  direct  au 

[*  S6]       *  inquiry.     That  is  not  necessary.     It  would  have  been 

proper,  if  the  Defendants  had  put  in  issue,  that  their  work 

is  not  a  copy  from  the  Plaintiff's:  but  he  does  not  put  that  in  issue. 

He  does  not  deny,  that  in  all  the  additional  matter  it  is  a  copy. 

The  Attorney  General  [Sir  John  Mitford],  for  the  Defendants. 
The  whole  plan  of  the  work  is  Patterson's.  The  Plaintiff  having 
pirated  that  work  brings  forward  this  complaint.  There  is  no  merit 
of  invention,  except  in  the  plan. 

Lord  Chancellor  [Loughborough].  Upon  my  inspection  they 
are  very  different  works.  Patterson's  is  the  original  work.  Correc- 
tions, improvements,  and  alterations,  have  been  made  upon  that 
from  time  to  time.  The  Plaintiff  has  taken  a  cUfferent  line ;  having 
had  a  survey  made  for  the  purpose ;  to  which  he  is  very  well  enti- 
tled. He  has  made  a  very  good  map ;  with  which  it  is  very  pleas- 
ant to  travel.  I  think  it  is  fair,  they  should  try  their  weight  with 
the  public.  What  right  had  the  Plaintiff  to  the  original  work  ?  If 
I  was  to  do  strict  justice,  I  should  order  the  Defendants  to  take  out 
of  their  book  all  they  have  taken  from  the  Plaintiff,  and  reciprocally 
the  Plaintiff  to  take  out  of  his  all  he  has  taken  from  Patterson.     I 

(1)  2  Bro.  C.  C.  80. 
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think,  the  Plaintiff  may  be  contented,  that  a  bill  is  not  filed  against 
him. 

No  order  was  made  (1).        

1.  WHxmvKa  an  action  at  the  soit  of  the  author  would  lie  affainat  a  person 
piradng  books,  {Lord  Byron  v.  Johtuon^  2  Meriv.  29 ;  Hogg  v.  Kii^,  8  Vcs.  225; 
fitocfafafe  V.  Omohynj  5  Bam.  &  Cress.  177,j  prints,  or  chaits,  ifikukwtU  v.  Har- 


giant  an  injunction,  to  restrain  a  ftaud  on  the  author's  property :  but  where  the 
character  of  the  publication  is  such,  that  no  damages  could  be  recovered  in  res- 
pect thereof  at  Law,  Equity  will  refuse  to  interpose.  Lawrence  v.  Smith,  Jacob's 
Rep.  472;  fTaleot  ?.  ffalker,  7  Yes.  2;  SotOhey  v.  Shenvood,  2  Meriv.  440;  Lord 
and  Lady  Pardval  v.  PMpps,  2  Yes.  &  Bea.  26;  Gee  v.  PriUkard,^  Swanst  415. 

2.  The  collection  of  materials  may  establish  a  claim  to  copyright  in  a  work, 
notwithstanding  the  subject  may  be  obvious  to  all  mankind ;  and  an  injunction 
will  issue  to  stop  the  publication  of  a  work  which  is  a  servile  copy  of  a  preceding 
one,  with  merelv  colorable  alterations.  MaUhewstm  v.  Siockdak^  12  Yes.  27$ 
2^6 ;  BuUerworUi  v.  Robinson^  5  Yes.  709.  Nor  will  it  be  permitted  that  one 
man  should,  under  pretence  of  quotation,  publish  another's  work,  and  thus  defraud 
him  of  the  fruit  of  his  labors :  Wilkxns  v.  Mdny  17  Yes.  424 :  for  although  an 
abstract  or  fair  abridement  of  a  publication  is  allowable,  (Dodsleu  v.  Kinnerdeyy 
Ambl.403;  G^  v.  mieoi,  Barnard, Cha.  Rep. 968;  BeU  v.  ffalker  and DebreU, 
1  Brown,  451 ;  WhiUingham  v.  WooUr^  2  Swanst  ^U  yet  a  colorable  abstract 
will  be  restrained.  BnUerworth  v.  Bobinsonj  3  Yes.  709 ;  Caman  v.  BotoUs,  I 
Cox,  285 ;  Madtlin  v.  RUhardsonj  Ambl.  69Q ;  Gyles  v.  fVilcox^  2  Atk.  142. 

3.  No  property  can  be  acquired  in  any  article  copied,  in  the  same  language, 
fiom  a  prior  work :  Barfkid  v.  ASoMaon,  2  Sim.  &  Stu.  1 :  aJMiorij  no  one  who 
chooses  to  copy,  and  publish,  a  specification  of  patents,  can  thereby  acquire  a 
right  to  restrain  another  from  copying  the  same ;  tor  these  are  common  property : 
but  a  translation  is  as  much  entitled  to  protection  as  an  original  production. 
Wyati  V.  Bernard^  3  Yes.  &  Bea.  78. 

4.  When  a  plaintiff  has  permitted  repeated  infringements  of  his  copyright,  for 
a  great  length  of  time,  Equity  wiU  not  interfere,  (by  injunction,  at  any  rate, 
whether  it  may  be  proper  to  direct  an  account  to  be  kept,  or  not,)  before  the  right 
is  determined  at  law :  PlaU  v.  Button,  19  Yes.  448;  Rundell  v.  Murrcofy  Jacob's 
Repu  316. 

5.  Whether  the  act  of  publication  abroad  makes  a  work,  at  once,  puhlicijtuit^ 
mav  be  very  questionable ;  but  there  can  be  no  doubt  that,  where  an  author  prints 
and  publishes  abroad  only,  or  where  he  does  not  take  prompt  measures  to  publish 
here,  he  cannot,  after  a  reasonable  time  for  his  publisbing  here  has  elapsed,  and 
after  some  other  person,  without  any  fraud,  in  the  re^lar  and  fair  course  of  trade, 
has  published  the  work  in  this  country,  sustain  an  ii\)unction  against  such  person. 
CUmenH  v.  Walker,  2  Bam.  &  Cress.  866,  870. 

6.  A  parol  assignment  of  the  copvright  of  a  work  may  not  be  sufficient  to  give 
the  assignee  ^e  privileges  conferred  by  the  le^lature  upon  the  author.  Power 
V.  Walker,  3  Mau.  &  Sel.  9.  But  when  a  publisher  has  been  induced  by  such  an 
assignment  to  employ  his  capital  and  attention  upon  a  work,  withdrawing  them 
from  other  matters  in  which  tney  might  have  been  more  profitably  employed,  and 
when  Uie  author  has  acquiesced  in  seeing  his  parol  assignment  acted  upon  tor  a 
length  of  time,  a  Court  of  Equity,  even  if  it  acknowledged  his  strict  right,  would 

(1)  Caty  V.  Longman,  1  East,  358;  South^v.  Shenoood,  2  Men  435;  post, 
Bogg  V.  Kifhy,  voL  viiL  215 ;  Matihewson  v.  Stockdale,  xii.  270 ;  Longman  v. 
WiMukester,  xvi  269 ;  WWdn  v.  AQsina,  xvii  422 ;  Ibid.  342 ;  PlaU  v.  BvUon,  xix. 
447;  Coop.  303,  copyright  in  music;  ^^otf  v.  Bamar(2, 3  Yes.  &  Bea.  77 ;  Whit- 
UnAamy.  fFoo2er,  2  Swans.  428 ;  jB<u;/!^  v.  Atc^^Mm,  2  Sim.  &  Stu.  1 ;  RundeU 
Y.Mwrrau,  1  Jac.  311.  The  cases  of'^  piracy  under  color  of  abridgment,  Better- 
worih  V.  BMnson,  post,  709,  and  the  note.  Canham  v.  Jones,  2  Yes.  &  Bea.  218, 
a  claim  of  exclusive  proper^  upon  a  similar  principle. 
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probably  think  his  conduct  entitled  him  to  no  summaiy  relief  by  injunction,  and 
would  leave  him  to  such  remedy  as  he  might  have  at  law.  Eunddl  v.  Murrmff 
Jacob's  Rep.  dl& 

7.  That  the  proprietor  of  a  copyright  must  file  separate  bills  against  each  book- 
seller taking  copies  of  a  spurious  edition  for  sale,  see  DQly  v.  I)oig,  2  Ves.  Jun. 
487 ;  and  for  the  principle  on  which  that  rule  is  founded,  see,  otiie,  note  3  to  Bar- 
riaon  v.  H<^g,  2  V.  333. 

8.  In  cases  of  alleged  piracy  of  literary  property,  a  reference  is  usually  directed 

to  the  master ; v.  LedabeUer,  4  Yes.  6i81 ;  but,  in  order  to  save  expense^ 

the  Court  will  sometimes  compare  the  two  worioi  itself  ffhittingkan  v.  Woakty 
2  Swanst  431. 

9.  This  note,  as  to  its  earlier  sections,  is,  for  the  greater  part,  extracted  from  2 
Hovenden  on  Frauds,  147, 149. 


[•27]  WHARTON  v.  MAY. 

[1799,  Nov.  7,  8>  11, 12, 15, 18, 22, 25-1 

On  the  ground  of  fraud  a  general  account  was  decreed ;  (a)  and  the  securities  to 
stand  only  for  the  balance,  (6)  though  the  voucheis  bad  been  destroyed  by 
general  consent 

Pott  obit  bonds,  though  upon  terms  of  gross  inequalitv,  established ;  such  securi- 
ties not  being  liable  to  impeachment  on  the  ground  of  usuiy.  (e) 

This  bill  was  filed  under  the  following  circumstanoes : 
In  1788  John  Wharton,  Esq.  being  just  of  age,  was  possessed  of 
a  considerable  estate,  and  entitled  to  considerable  reversionary  in- 

(a)  See  1  Story,  £q.  Jur.  §523;  Barrow  v.  JRhineUmder,  I  Johns.  Ch.550; 
Story,  Eq.  PI.  §800  to  802;  1  PonbL  Eq.  b.  1,  ch.  1,  §3,  note  (f). 

Where  there  has  been  fniud  a  Court  of  Equity  will  open  and  examine  accounts 
after  any  length  of  time,  even  though  the  person  committing  the  fraud  be  dead. 
BoHfew  v.  Whfman,  1  M'Ck)rd,  Ch.  161. 

A  running  account  closed  by  a  bond  may  be  opened  by  a  Court  of  Equity  on 
the  ground  of  fraud.     Gray  v.  JVaMngton^  Cook,  321. 

ir  in  a  bill  in  Equity  to  open  a  settled  account,  the  facts  alleged  and  proved 
show  fraud  actual  or  constructive,  in  the  settlement,  the  plaintiff  will  be  entitled 
to  relief,  notwithstanding  the  bill  contains  no  direct  averment  of  fraud.  Famam 
V.  Brooks,  9  Pick.  212. 

(b)  Where  a  deed  is  only  constructively  fraudulent.  Chancery  will  direct  it  to 
stand  as  a  security  for  the  sum  really  due.  Bwd  v.  D%adm,  1  Jc^ms.  (%  482 ; 
Bemd  v.  Donegal,  1  Bligh,  N.  S.  594;  .S.  C.  3  Dow,  133;  BomUofi  v.  Hubbard^ 
7  Mass.  120 ;  1  Sugd.  Vend.  &.  Purch.  (6  Am.  ed.)  ch.  6,  §  1,  ait.  56,  p.  333,  [4631; 
(hvmne  v.  Heaion,  1  Bro.  C.  C.  11 ;  1  Story,  Eq.  Jur.  §  344.  It  is  otherwise  with 
deeds  void  on  the  ground  of  clear  fraud.  &mds  v.  Codrisey  on  appeal,  4  Johns. 
536 ;  Boyd  v.  Dutuap,  tdti  supra. 

(cj  A  post-obit  bond  is  an  agreement  on  the  receipt  of  a  certain  sum  of  money 
by  tfie  obligor,  to  pay  a  larger  sum,  exceeding  the  legal  rate  of  interest,  on  the 
death  of  the  person,  from  whom  he  has  some  expectation,  if  the  obligor  be  then 
living.  This  contract  is  not  considered  a  nullity ;  but  it  may  be  made  on  reason- 
able terms,  in  which  the  stipulated  payment  is  no  more  than  a  just  indemnity  for 
the  hazard.  But  whenever  advantage  is  taken  of  the  necessity  of  the  obligor,  to 
induce  him  to  make  this  contract,  he  is  relieved,  as  against  an  unconscionable 
bargain,  on  payment  of  the  principal  and  interest  Per  Parsons  Ch.  J.  in  Bwidon  v. 
Hubbard,  7  Mass.  112.  See  1  Story, Eq.  Jur.  § 342 ;  JVx v.  Jfright, 6 MaddU 111; 
Hyde  V.  imte,  8  Sun.  524 ;  King  v.  Hamlet,  2  Mylne  dt  Keen,  474 ;  Blydenburg 
on  Usury,  ch.  2,  §  4,  p.  37. 
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terests  expectant  upon  the  death  of  his  mother  Mrs.  Hall  Stevenson, 
and  of  bis  aunt,  Mrs.  Frances  Farquharson ;  who  was  of  the  age  of 
aeventy-two,  very  infirm,  and  not  in  capacity  to  dispose  of  her  prop- 
er^ ;  he  had  also  very  great  expectations  from  his  great  aunt  Mrs. 
Maigaret  Wharton,  then  ninety  years  of  age.  From  the  year 
1788  down  to  1794  he  had  considerable  money  negotiations  with 
Joshua  Mendez  Da  Costa ;  in  the  course  of  which  he  executed 
several  securities  to  Da  Costa  and  Isaac  Be^nal.  Mr.  Wharton  wm 
fiist  introduced  to  Da  Costa  by  Edward  May,  a  barrister ;  who,  be- 
ing asked  by  Wharton  for  a  person  to  discount  a  bill  of  10002. 
upon  a  wine  merchant,  mentioned  Da  Costa ;  with  whom  he  had 
previously  had  money  transactions.  In  1794  May,  as  the  confidential 
friend  of  Mr.  Wharton,  came  to  a  settlement  with  Bemal  and  Da 
Costa ;  who  delivered  up  their  securities :  and  Mr.  Wharton  soon 
afterwards  executed  other  securities  to  May.  The  authority,  under 
which  May  acted  in  the  settlement  with  Bernal  and  Da  Costa  was 
the  following  letter : 

"  Dear  May,  Nerofs  Hotel 

<'  I  will  be  much  obliged  to  you,  if  you  will  take  up  from  Bernal 
and  Da  Costa  all  the  securities  they  hold  of  mine  according  to  the 
plan  we  agreed  upon,  and  I  shall  give  you  other  securities  for  them 
—  I  am  so  much  ashamed  of  these  damnable  transactions,  that  after 
having  cancelled  I  shall  thank  you  to  burn  them,  that  no  vestige 
may  remain  — I  remain  very  sincerely  yours, 

To  Edward  May,  Esq.  "  John  Wharton. 

Surry-Street,  Strand.  June  21th,  1794." 

The  securities  obtained  from  Mr.  Wharton  by  May  in  this  trans- 
action were 

Ten  bonds,  dated  the  let  of  July,  1794,  from  Mr.  Wharton, 
to  Mav  for  securing  20001.  each;  one  *of  which  bonds  [*28] 

was  aiterwurds  converted  into  two  bonds  for  lOOOL  and 
10181.  £20,000 

One  bond  of  the  same  date  from  Wharton  to  May,  4,140 

£34,140 

One  bond  and  warrant  of  attorney,  dated  3d  November,  1794, 
from  Wharton  to  May  for  securing  6000/.  on  the  death  of  Mrs. 
Hall  Stevenson,  with  interest  at  3/.  10«.  per  cent,  in  the  mean 
time. 

One  bond  and  warrant  of  attorney,  dated  3d  November,  1794, 
from  Wharton  to  May  for  securing  6000/.  and  interest  by  instahnents 
of  1000/.  per  annum. 

The  object  of  the  bill  filed  by  Mr.  Wharton,  was  to  impeach  all 
these  transactions,  as  the  result  of  a  fraudulent  combination  of  the 
Defendants  May,  Bernal,  and  Da  Costa,  to  impose  upon  the  Plain- 
tiff. For  this  purpose  the  bill  prayed,  that  it  may  be  declared,  that 
the  securities,  given  and  executed  by  the  Plaintiff  to  the  Defendants 
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are  to  stand  as  securities  for  what  is  really  due  from  the  Plain- 
tiff on  a  balance  of  all  accounts ;  that  an  account  may  be  taken  of 
all  moneys  advanced  by  the  Defendants  Da  Costa,  Bernal,  and  May, 
respectively  to  the  Plaintiff  or  on  his  account ;  an  account  of.  aQ 
moneys  received  by  Defendants  respectively  from  or  on  account  of 
the  Plaintiff;  and  that  the  balance  may  be  ascertained,  which  the 
Plaintiff  offers  to  pay :  and  an  injunction  to  restrain  the  Defendants 
from  proceeding  at  law,  and  from  assigning  the  securities. 

The  bill  was  twice  amended,  and  a  supplemental  bill  filed ;  and 
each  of  the  Defendants  put  in  six  answers.  The  consideration  for 
the  twelve  bonds  obtained  by  May  for  the  sum  of  24,1402.  according 
to  the  representation  in  May's  first  answer  was, 

iQ  010I  io*  irw  5  P>^d  or  secured  by  May  to  Bemal  on  taking  up  the 
i^fyiiM.  i^.  iva.    ^     Plaintiff's  securities  to  that  amount 

C  Borrowed  by  May  principally  Srom  Bernal  for  the 
5JS73L  lis.   Sd    <     use  and  at  the  request  of  the  Plaintiff,  as  per 

r     schedule. 


25,086f.   78.   Od. 


The  schedule  to  May's  answers  set  forth  an  account  current  be- 

tween  him  and  the  Plaintiff,  commencing  in  July,  1793 ; 

[*  29]       in  *  which  among  various  payments  by  May  on  account 

of  the  Plaintiff  were  some  in  July  and  August  1793  to 

Bemal  and  Da  Costa. 

The  sum  of  19,212Z.  12^.  lOd.  consisted  of  the  following  securi- 
ties of  the  Plaintiff's  and  interest  due  upon  them  : 

A  bond  for £6740    0  0 

Interest 359    3  1 

A  bond  for 1700    0  0 

Interest  .           .           .           .           .  90  11  9 

A  bond  for 3843    0  0 

Interest  ...            .           .           .  159  14  9 

A  bond  for 1200    0  0 

Interest  .            .            .           .           .  16    9  6 

A  note  for 2630    0  0 

Inteiest 147    2  9 

A  note  for 2900    0  0 

Interest 26  11  0 

£19,212  12  10 

The  sum  of  6740Z.  was  the  balance  due  on  a  bond  of  the  Plain- 
tiff's for  9740/.  dated  the  7th  of  June,  1792,  after  deducting  3000/., 
which  according  to  Bernal's  latter  answers  formed  the  consideration 
of  the  post  obit  bond  after  menti<Mied  on  the  life  of  Mrs.  Farquhar- 
son  for  60002. 

The  sum  of  97402.  accrued  due  to  Bernal  as  follows : 

By  agreement  in  October,  1789,  for  a  po^t  obit  bond  for  20001. 
in  consideration  of  10002.  if  the  Plaintiff  should  survive  Mrs. 
Wharton. 

By  agreement  2Sd  of  October,  1789,  upon  the  same  terms. 
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1789.  No7.  9tlu    P(Mfo6il  bond  by  Plaintiff  under  the 

above  agnreements  £4000    0    0 

1790.  Feb.  20th.    A  similar  oond  in  consideration  of 

TOOL  1440    0    0 

July  28th.    A  similar  bond  in  consideration  of 

500L  1000    0    0 

Sept  25th.    A  similar  bond  in  consideration  of 

1050^.  2100    0    0 

April  Ist    A  similar  bond  in  consideration  of 

6002.  1200    0    0 


£9740    0    0 


Mrs.  Wharton  died  on  the  8th  of  September,  1791,  in       [*30] 
the  ninety-fifth  year  of  her  age.     She  was  born  on  the 
24th  of  April,  1697.     On  the  7th  of  June,  1792,  the  Plaintiff  paid 
to  Bernal  all  interest  from  Mrs.  Wharton's  death  to  that  day ;  and 
executed  the  bond  for  97402.  payable  in  twelve  months. 

As  to  the  bond  for  1700?.  dated  the  7th  of  June,  1792,  the  state- 
ment by  the  answers  of  Bernal  and  Da  Costa  was,  that  it  was  taken 
by  Da  Costa  in  BernaPs  name  for  a  debt,  which.  Da  Costa  told 
Bernal,  the  Plaintiff  owed  him,  but  he  thought  it  best  to  take  it  in 
Bemal's  name:  and  Da  Costa  informed  Bernal,  that  he  had  de- 
livered up  four  of  Plaintiff's  promissory  notes  to  him  as  the  consid- 
eration for  it. 

The  bond  for  32432.  dated  the  6th  of  July,  1793,  was  ajpo^^  obit 
bond  for  payment  of  64862.  on  the  death  of  General  Lambton,  in 
case  he  should  live  beyond  the  25th  of  March,  1794,  and  the  Plain- 
tiff should  survive  him :  but  in  case  of  his  death  before  that  day  the 
money  advanced  only  was  to  be  returned  with  interest.  General 
Lambton,  who  was  of  a  very  advanced  age,  died  upon  the  22d  of 
March,  1794 ;  consequently  only  the  single  sum  became  due.  The 
consideration  for  this  bond  was  stated  to  be  a  note  of  the  Plaintiff's 
for  32432.  payable  to  Da  Costa  or  order,  and  for  which  Bernal 
swears  he  paid  Da  Costa  the  full  amount  in  cash,  notes,  or  drafts  on 
a  banker.  Da  Costa  was  partner  with  Bernal  for  5002.,  part  of  this 
bond. 

The  bond  for  12002.  dated  the  1st  of  April,  1791,  was  also  ^ipost 
obit  bond  on  the  life  of  General  Lambton,  in  consideration  of  6002. 
of  which  4002.  was  Bemal's  and  2002.  Da  Costa's. 

The  note  for  26302.  was  a  promissory  note  by  the  Plaintiff,  dated 
the  18th  May,  1793,  remitted  by  the  Plaintiff  to  Da  Costa,  in  ex- 
change for  a  note  to  the  same  amount,  as  stated  by  Da  Costa  in  his 
letters,  but  which,  as  the  Plaintiff  contends,  was  altered  by  Da  Costa 
from  16302.  to  26302. 

The  note  of  the  Plaintiff's  for  29002.  bore  date  the  25th  of  April, 
1794.  Bernal  by  his  answer  stated,  as  the  consideration,  that  he 
aDowed  the  full  amount  as  cash  in  account  with  May,  as  per 
schedule. 

•The  two  bonds  for  60002.  each,  dated  the  3d  of  No-       [*311 
vember,  1794,  were  given  in  consideration  of  two  other 
bonds  of  the  Plaintiff,  which  May  assured  the  Plaintiff  he  had  dis- 
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phaiged  or  taken  up  from  Bernal ;  one  dated  the  30th  of  May,  1793, 
for  6000/.  payable  at  the  death  of  Mrs.  Hall  Stevenson,  in  case  the 
Plaintiff  should  survive  her ;  and  the  other,  dated  the  6th  of  July, 
1793,  for  6000/.  payable  at  the  death  of  Mrs.  Farquharson,  in  case 
the  Plaintiff  should  survive  her.  The  consideration  paid  by  May  to 
Bernal  for  these  two  bonds  was  stated  by  May  to  have  been  his  own 
note  for  7500/.  with  an  obligation  to  secure  the  same  farther  by  his 
bond  and  warrant  of  attorney ;  which  he  afterwards  executed. 

The  consideration  received  by  the  Plaintiff  for  those  bonds,  ac- 
cording to  Bernal's  answer,  ivas,  as  to  the  bond  depending  on  the 
life  of  Mrs.  Stevenson,  3000/.,  stated  to  have  been  paid  by  Da  Costa 
to  the  Plaintiff;  and,  as  to  the  bond  depending  on  the  hfe  of  Mrs. 
Farquharson,  3000/.,  written  off  by  Bernal  on  the  7th  of  June,  1793, 
from  the  bond  for  9740/.  dated  the  7th  of  June,  1793,  which  became 
payable  on  the  7th  of  June,  1793.  Da  Costa  was  partner  with 
Bernal  for  500/.  of  the  consideration  for  the  last-mentioned  post  obit 
bond.     Mrs.  Farquharson  died  in  February,  1797. 

The  debt  claimed  from  the  Plaintiff  by  Da  Costa  amounted  to 
7900/.  and  interest  from  the  10th  of  July,  1794 ;  for  which  sum  the 
Plaintiff  had  given  his  bond  of  that  date  to  Da  Costa ;  payable  by 
instalments,  and  May  gave  his  bond  and  warrant  of  attorney  as  a 
collateral  security.  Da  Costa  stated,  that  all  accounts  between  him 
and  the  Plaintiff  were  finally  settled  upon  the  29th  of  April,  1794 ; 
and  the  balance  of  that  account  due  to  Da  Costa,  namely,  7227/. 
was  the  consideration  of  a  bond  for  6000/.  and  a  note  for  1228/., 
taken  by  Da  Costa  from  the  Plaintiff  on  the  1st  of  May  following ; 
and  that  bond  and  note  being  delivered  up  by  Da  Costa,  together 
with  a  note  of  the  Plaintiff's  for  600/.  in  the  hands  of  one  Parker, 
which  Da  Costa  undertook  to  pay,  formed  tKe  consideration  for  that 
bond  of  7900/. 

Bernal  by  his  answers  stated,  that  on  the  1st  of  July,  1794,  the 
Plaintiff  was  indebted  to  him  on  bonds  and  other  securities,  19,212/. 
He  admits,  he  never  paid  the  Plaintiff  personally  any  sum 
[*  32]  of  money  *  whatsoever,  but  always  through  the  medium  of 
Da  Costa ;  and  swears  all  the  above  transactions  passed 
between  him  and  Da  Costa,  who  acted  as  agent  of  the  Plaintiff  but 
not  of  him  (Bernal)  ;  that  he  settled  and  paid  all  the  money  to  Da 
Costa  as  the  Plaintiff's  agent ;  that  all  the  bonds  and  securities  were 
prepared  by  Da  Costa,  and  he  was  a  subscribing  witness  to  them  all. 
Bernal  stated,  that  he  became  acquainted  with  May  in  January  or 
February,  1791 ;  and  had  afterwards  very  considerable  money  trans** 
actions  with  him ;  and  there  was  generally  a  very  considerable  bal- 
ance due  from  May  to  him ;  that  in  the  account  between  him  and 
May  were  several  promissory  notes  of  the  Plaintiff's;  that  he  (Bernal) 
kept  a  regular  entry  of  his  accounts  with  May ;  that  he  kept  no  ac- 
count of  the  notes  of  the  Plaintiff's,  which  he  discounted  for  Da 
Costa;  that  on  the  1st  of  July,  1794,  May  owed  him  (Bernal) 
10,400/.  on  his  own  private  account 

Da  Costa  by  his  answers  stated,  that  he  first  became  acquainted 
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with  the  Plaintiff  at  May's  hoiue  in  1788  or  1789 ;  that  the  Plaintiff 
wanting  money,  and  May  representing  to  him  (Da  Costa)  the  Plain- 
tiff's luge  expectations,  he  at  the  instance  of  the  Plaintiff  and  May 
at  that  time  and  various  times  afterwards  had  very  c(msidereble 
money  negotiations  with  the  Plaintiff;  but  can  give  no  account  of 
the  particnilars ;  but  the  same  were  finally  settled  on  the  29th  of 
April,  1794,  at  7227Z. ;  and  the  Plaintiff  then  either  took  away  or 
destroyed  all  the  vouchers ;  that  such  accounts  and  vouchers  having 
been  delivered  up  to  the  Plaintiff  or  destroyed  by  him  or  at  his 
request,  he  (Da  Costa^  cannot  set  forth  the  several  sums  of  money 
or  the  amount  thereof  received  by  him  from  or  on  account  of  the 
Plaintiff;  that  such  balance  of  72272.,  together  with  the  Plaintiff's 
note  in  the  hands  of  Parker  formed  the  whole  consideration  for  his 
bond  for  7900Z. ;  that  he  cannot  set  forth  any  particulars,  either  as 
to  the  persons,  to  whom,  or  the  times  and  places,  when  or  where, 
and  the  persons,  in  whose  presence,  the  several  consideration 
moneys  for  his  securities  were  paid ;  that  in  the  course  of  such 
money  .negotiations  with  the  Plaintiff  he  ^Da  Costa)  occasionally, 
and  when  he  had  not  money  of  his  own  for  the^  purpose,  got  the 
Plaintiff's  bills  discounted  by  Bemal ;  and  that  in  all  such  cases  he 
always  gave  or  remitted  to  the  Plaintiff  all  the  money  he  so  received 
from  Bernal ;  which  were  the  full  value  for  the  same,  but 
he  cannot  set  forth  any  particulars,  all  the  vouchers  *  faav-  [*  33] 
ing  been  destroyed  or  delivered  up  to  the  Plaintiff;  that 
he  hath  not,  nor  ever  had  any  book  or  books,  wherein  any  accounts 
or  entries  relating  to  any  transactions  or  dealings  with  the  Plaintiff 
are  entered ;  that  he  cannot  set  forth  any  account  of  the  moneys 
paid  by  him  and  Bemal  to  the  Plaintiff,  or  the  times  when,  or  pur- 
poses, for  which,  or  occasions,  on  which,  the  same  were  advanced, 
or  of  the  moneys  received  by  him  and  Bernal  of  Plaintiff  or  on  his 
account,  except  as  before  stated.  He  admits,  he  received  several 
sums  of  money  from  or  on  account  of  the  Plaintiff  or  for  his  use, 
and  for  insuring  his  life,  but  cannot  set  forth  the  particulars  or 
amount,  except  as  before  stated ;  but  such  insurance  was  upon  the 
life  of  the  Plaintiff  singly,  not  against  that  of  Mrs.  Wharton.  He 
admits,  be  did  not  pay  any  money  for  such  insurance ;  but  at  the 
Plaintiff's  request,  lest  it  should  make  his  affairs  too  much  known, 
he  took  the  risk  upon  himself.  He  admits,  he  purchased  about 
5000/.  India  stock  for  Plaintiff  to  enable  him  to  vote  at  the  India 
house  :  but  the  Plaintiff  not  having  the  money  forthcoming,  the  same 
could  not  be  completed ;  and  Plaintiff  thereby  lost  some  money :  but 
to  what  amount  Defendant  does  not  recollect.  He  admits,  he  acted 
as  agent  for  the  Plaintiff;  that  he  caused  the  bonds  or  most  of  them 
to  be  prepared,  and  attested  the  execution. 

May  by  his  answers  stated  himself  throughout  to  have  been  the 
confidential  friend  of  the  Plaintiff:  he  admitted,  that  he  introduced 
Da  Costa  to  the  Plaintiff  as  a  money  broker  in  1788 ;  and  that  there 
had  been  previous  money  transactions  between  him  and  Da  Costa ; 
that  he  knew  the  Plaintiff's  situation  and  expectancies ;  that  he  was 
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desirous  of  concealing  bis  borrowing  money  from  bis  rehtions ;  that 
he  was  paying  exorbitant  interest  for  money ;  and  he  (May)  recom- 
mended him  to  put  an  end  to  it.  He  admits,  that  all  the  securities 
given  by  the  Plaintiff  to  him  were  given  upon  the  faith,  that  he  had 
advanced  and  paid,  or  given  security  for,  the  full  amount  thereof, 
and  upon  the  iaith  and  understanding,  that  he  had  used  his  best  en- 
deavors to  obtain  the  same  upon  terms  as  advantageous  to  the  Plain- 
tiff as  he  could ;  and  he  declares,  that  he  had  not  in  the  slightest 
manner  benefited  himself,  nor  had  ever  intended  so  to  do ;  and  that 
on  being  repaid  with  interest  the  money  he  had  paid  for  the  Phiin- 
tiff,  he  was  ready  to  deliver  up  all  the  Plaintiff's  securities. 

The  first  answer  of  May,  after  disclaiming  any  particu- 
[*  34]  lar  *  knowledge  of  Bemal  and  Da  Costa,  and  stating  in 
strong  terms  bis  ignorance  of  their  dealings  with  the  Plain- 
tiff, previous  to  June  1794,  states  the  manner,  in  which  he  first  be- 
came acquainted  with,  and  interfered  in,  their  transactions  thus.  In 
or  about  June  1794,  one  Williams,  who  was  and  is  a  stranger  to 
him,  called  on  him  to  consult  him  in  his  professional  character  res* 
pecting  certain  actions  for  usury  against  Da  Costa  and  Bernal,  and 
which  related  to  the  Plaintiff;  and  some  few  days  after  such  inter- 
view with  Williams  the  Defendant  May  being  then  confined  to  his 
bed,  and  the  Plainti^*  calling  to  see  him,  he  (May)  for  the  first  time 
he  had  ever  held  any  conversation  with  Phdntiff  or  any  other  person 
or  persons,  except  Williams  at  the  time  aforesaid,  on  any  transac- 
tion, that  had  passed  between  the  Plaintiff  and  Da  Costa  and  Bemal, 
mentioned  to  the  Plaintiff  the  circumstances,  which  Williams  had 
stated  to  him ;  and  asked  the  Plaintiff,  if  it  was  possible,  he  had 
been  so  very  thoughtless ;  and  from  motives  of  friendship,  wishing 
to  render  Plaintiff  all  the  assistance  in  his  power,  and  with  a  view  of 
extricating  him  from  the  embarrassment  he  vnis  then  involved  in 
respecting  said  transactions,  requested  Plaintiff  not  to  conceal  the 
real  state  of  his  afiairs  from  him ;  when  Plaintiff  confessed  to  him, 
that  the  most  part  of  what  he  had  heard  was  true ;  that  he  there- 
upon recommended  to  Plaintiff,  if  possible,  to  settle  his  affairs,  and 
put  an  end  to  the  exorbitant  interest,  which  he  was  paying ;  and  that 
after  some  conversation  Plaintiff  requested  him  to  interfere  in  such 
transactions  on  his  behalf,  and  attempt  to  settle  the  same ;  to  which 
May  replied,  that  if  he  found  upon  inquiry  the  information  he  had 
received  to  be  well  grounded,  he  would  immediately  assist  him. 

In  his  second  and  third  answers  he  repeats  this  account ;  adding, 
that  Williams  informed  him,  he  had  in  his  possession  an  account  of 
the  bills  and  notes  of  the  Plaintiff's  on  which  he  could  prove  usury 
against  Da  Costa  and  Bernal,  and  which  he  then  produced  to  him. 
He  stated,  that  the  Plaintiff  knew,  Williams  had  c<»nmenced  the 
actions ;  and  that  he  (May)  at  first  thought,  Plaintiff  was  the  di- 
rector thereof,  until  Williams  gave  him  a  copy  of  the  declaration 
or  information  to  read ;  when  perceiving  a  variety  of  other  trans- 
actions between  Da  Costa  and  other  persons,  he  was  then  satisfied, 
Plaintiff  was  not  likely  to  have  knowledge  of  such  private  afiairs 
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or  to  have  any  thing  to  do  mth  such  action :  nevertheless  he  be- 
lieves, Plaintiff  was  very  anxious,  that  such  action  should  be  carried 
on ;  and  endeavored  to  collect  all  the  papers ;  and  even  consulted 
Mr.  Walton,  the  Barrister,  himself  thereon. 

Having  by  his  first  four  answers  represented,  that  he  paid  and 
secured  to  Bernal  the  sum  of  19,212/.  12j.  lOd.  on  taking  up  the 
Plaintiff's  securities  to  that  amount,  being  unable  to  impeach  any  of 
them,  which  account  was  confirmed  by  the  first  answers  of  Bernal 
and  Da  Costa,  by  a  subsequent  answer  he  states,  that  he  did  by  the 
directions  of  Da  Costa  and  Bernal  and  at  their  request  pay  to  Wil- 
liams 8000/.  out  of  the  money,  which  he  (May)  was  to  pay  to  Da 
Costa  and  Bernal  for  Plaintiff's  securities,  as  a  composition  for  an 
action  actually  commenced  against  Da  Costa  and  Bernal  for  usury 
touching  some  of  their  transactions  with  Plaintiff  and  other  persons. 
He  gives  a  description  of  the  person  of  Williams,  but,  who  he  is,  or 
where  he  resides,  or  what  is  become  of  him,  he  says,  he  is  unable  to 
set  forth.  He  says,  he  afterwards  saw  Williams  come  out  of  a 
cofiee-house,  and  speak  to  a  Mr.  Cunningham  (I)  ;  and  in  the  end 
of  August  or  beginning  of  September,  being  a  short  time  after  he 
had  paid  Williams  the  8000/.  he  saw  Williams  and  Mr.  Cunning- 
ham in  a  chaise  near  Stamford,  going  towards  the  north ;  and 
Williams  then  told  him,  he  came  from  Northumberland  or  West- 
moreland ;  and  he  (May)  has  never  seen  or  heard  of  him  since.  He 
states,  that  the  said  8000/.  was  actually  paid  by  him  in  cash  or  bank 
notes  by  different  sums  to  Williams  in  July,  August  and  September, 
1794,  at  May's  then  house  in  Surrey  Street ;  but  in  whose  presence 
the  same  was  paid  he  is  unable  to  set  forth  from  his  belief  or  other- 
wise :  he  not  now  recollecting  the  same,  and  having  had  no  reason 
to  induce  him  to  remember.  He  believes,  Da  Costa  and  Bernal,  or 
one  of  them,  and  Williams  had  conversations  together  respecting 
Plaintiff's  securities,  and  the  charge  of  usury,  and  the  compromise 
with  Williams,  but  not  with  him  (May)  ;  he  having  no  concern  with 
such  compromise  farther  than  by  paying  the  8000/.  At  the  time  of 
the  delivery  of  Plaintiff's  securities  to  him  by  Da  Costa  and  Bernal 
there  was  a  tacit  admission  by  all  parties  of  usury  respecting  the 
chatge  brought  by  Williams.  He  believes,  in  a  conversation  be- 
tween him  and  Bernal  on  the  subject  of  the  gut  tarn  actions,  he  ad- 
mitted, he  had  been  consulted  as  Counsel  by  Williams  res- 
pecting said  usurious  transactions ;  *  and  he  believes  he  [*  36] 
did  say,  the  penalties  would  be  severe,  if  Williams  sub- 
stantiated the  facts ;  and  admits,  he  told  Bernal,  from  the  papers 
laid  before  him  he  thought  Da  Costa  would  be  in  a  dangerous  situa- 
tion, and  that  he  did  advise  Bernal  to  get  rid  of  his  name  in  said 
actions  by  paying  a  sum  of  money  to  Williams ;  and  that  he  after- 
wards informed  Bernal,  he  believed  Da  Costa  had  taken  illegal  in- 
terest and  more  commission  than  he  ought  from  the  Plaintiff  and 

(I)  The  gentleman  here  mentioned  died  a  few  days  before  the  answer  was  pat 
in. 
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divers  other  persons,  whose  names  had  been  mentioned  in  the 
papers  laid  before  him.  He  says,  at  the  request  of  the  Plaintiff  and 
Williams,  and  in  order  to  serve  the  Plaintiff,  he  afterwards  told 
Bernal  and  Da  Costa,  that  he  should  be  able  to  compromise  said 
actions  for  80002.  or  9000/.  and  that  he  offered  to  settle  with  Wil- 
liams, and  to  take  the  Plaintiff's  securities,  which  the  Plaintiff  had 
given  to  Bernal,  in  payment  thereof.  He  admits,  he  did  frequently 
advise  Bernal  to  compromise  said  actions ;  and  believes  he  might 
have  assured  Bernal,  he  spoke  to  him  as  his  friend  and  for  his  secu- 
rity, and  to  serve  him ;  but  says,  his  chief  view  in  the  business  was 
to  assist  and  serve  the  Plaintiff.  He  admits,  he  wrote  the  letter  to 
Bernal  in  the  bill  mentioned ;  but  says,  such  letter  was  written  with 
the  Plaintiff's  privity  and  at  his  express  request,  and  in  his  presence, 
and  with  the  consent  of  Williams. 

That  letter,  which  the  bill  charged  to  have  been  written  in  June 
1794,  was  in  the  following  words: 

'^MT  DEAR  SIR, 

"  I  have  been  all  day  with  Mr.  Wharton,  and  have  brought  him 
into  the  terms  I  left  you  yesterday.  Have  you  seen  Mendes ;  and 
does  he  consent  ?  I  do  on  my  honor  as  a  friend  recommend  the 
settlement ;  and  I  do  it,  knowing  it  best  for  you.  I  will  call  on  you 
on  Sunday,  and  will  arrange  the  business.  I  hope  Mr.  Ditcher  has 
paid  his  biU.     Let  me  know. 

"  I  am,  dear  Sir,  sincerely, 

^'  Your  much  obliged  humble  servant, 
"Ed.  May." 

The  Defendant  farther  admits,  it  was  agreed  between  him  and 
Da  Costa,  with  the  consent  of  the  Plaintiff  and  Williams,  that  Da 
Costa,  should  pay  4000/.  to  Williams  out  of  the  Plaintiff's  securi- 
ties by  way  of  compromising  said  actions ;  and  it  was 
[*37]  agreed  *  between  him  and  Bernal,  with  the  knowledge  of 
the  Plaintiff  and  Williams,  that  Bernal  should  pay  Wil- 
liams the  farther  sum  of  4000/.  out  of  said  securities ;  and  there- 
upon it  was  agreed  between  Bernal,  Da*  Costa,  and  May,  with  the 
consent  of  the  Plaintiff,  that  Bernal  should  give  up  to  May  the 
Plaintiff's  securities  to  the  amount  of  19,21^/.  12^.  lOd!. ;  and  that 
May  should  give  security  to  Bernal  for  1 1,212/.  125.  10(/.  and  should 
pay  8000/.  the  residue  of  the  said  sum  to  Williams ;  and  he  (May) 
hath  accordingly  paid  the  same  to  Williams,  and  also  paid  11,212/. 
123.  lOd.  to  Bernal  by  his  bond,  dated  the  3d  of  July,  1794.  He 
denies  that  the  qui  tarn  writs  were  issued  by  his  directions ;  or  that 
the  attorney,  who  issued  them,  was  employed  by  him :  nor  does  he 
know,  who  was  the  attorney,  who  was  first  employed  in  said  busi- 
ness. Soon  after  he  was  informed  such  actions  were  (Commenced 
he  found  the  Plaintiff  directed  every  thing  relative  thereto,  and  paid 
the  expenses ;  and  Plaintiff,  or  Williams  with  his  approbation,  as 
Plaintiff  informed  him  (May),  employed  Mr.  Edwards  to  conduct 
the  same.     He  says,  he  never  did  a  single  act  in  the  whole  affair 
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without  the  consent  of  the  Plaintiff;  and  he  informed  the  Plaintiff 
of  the  compromise  with  Williams ;  to  which  the  Plaintiff  assented. 
He  first  endeavored  to  effect  the  compromise  with  Williams  at  the 
Plaintiff's  request ;  who  was  anxious  to  keep  the  whole  affair  secret, 
as  soon  as  he  had  given  up  the  idea  of  proceeding  in  the  actions  ; 
and  the  Plaintiff  bound  him  ^ay)  to  a  solemn  promise  never  to 
divulge  his  name ;  which  he  (May)  most  rigidly  observed. 

The  Defendants  Da  Costa  and  Bernal  by  their  subsequent  answers, 
and  depositions  (1),  being  examined  for  May,  stated,  that  they  had 
been  served  with  qui  tarn  writs  at  the  suit  of  Williams ;  and,  though 
conscious  of  their  innocence,  they  assented  through  May  to  the 
compromise,  by  giving  up  each  40002.  of  the  Plaintiff's  securities : 
Da  Costa  assigning  his  reason,  that  having  determined  to  give  up 
business  he  wished  to  avoid  having  a  chaige  of  that  sort  brought 
against  him ;  and  Bernal  alleging  May's  persuasions  under  the  pro- 
fession and  appearance  of  friendship  and  a  desire  to  serve  him ;  sug- 
gesting his  apprehension,  that  Da  Costa  had  taken  illegal 
*  interest  and  more  commission  than  he  ought  from  the  [*38] 
Plaintiff;  and  that  he  (Bernal)  would  in  consequence  be 
affected.  Bernal  gave  the  same  account  as  May  of  the  purchase  of 
the  ivfoposi  obit  bonds  for  7500/.  in  September,  1794  ;  May  upon 
receiving  the  bonds  giving  his  note  for  that  sum,  and  promising 
within  a  month  to  execute  bonds,  which  he  did  accordingly. 

Bernal  farther  stated,  that  on  the  Ist  of  July,  1794,  he  delivered 
the  Plaintiff 's  securities  to  the  amount  of  19,212/.  I2s.  lOd.  to  May ; 
who  gave  him  a  receipt,  promising  either,  to  return  the  securities  on 
demand,  or  within  a  month  to  give  Bernal  his  bonds  and  a  mort- 
gage for  the  amount:  but  about  three  weeks  afterwards  it  was 
a^eed,  that  May  should  pay  to  one  Mr.  Williams  8000/.  out  of  the 
amount  of  said  securities,  and  should  give  security  to  Bernal  for  the 
residue  only,  namely,  1 1,212/.  12«.  lOd,  May  accordingly  gave  Bernal 
his  bond  and  warrant  of  attorney,  and  also  a  mortgage  for  securing  that 
sum ;  and  after  the  1st  of  July,  1794,  and  before  the  18th  of  Septem- 
ber, 1795,  he  paid  Bernal  at  different  times  the  whole  of  that  sum  and 
also  the  whole  of  said  sum  of  7500/.  and  the  farther  sum  of  637/. 
I2s.  6d.  for  interest ;  which  sums  make  together  19,350/.  5s,  4d.  and 
the  8000/.  paid  to  Williams  made  27,350/.  5s.  4d.  being  the  amount 
of  the  securities  delivered  by  Bernal  to  May  and  of  the  7500/.  the 
purchase-money  of  the  said  two  post  obits^  and  the  said  interest 
money ;  and  Bernal  thereupon  delivered  up  to  May  his  bonds  and 
warrants  and  mortgage ;  and  Bernal  says,  he  has  not  now  any  de- 
mand whatever  upon  the  Plaintiff  or  on  May  on  account  of  any 
money  advanced  by  him  (Bernal)  to  the  Plaintiff. 

Da  Costa  stated,  that  he  had  received  of  May  two  sums  amount- 

(1)  On  the  proposal  to  read  Bemal's  evidence  an  objection  was  taken  on  the 
pBit  of  the  Plaintiff.  The  Lord  Chancellor  declared,  it  could  not  be  evidence ;  as 
It  involved  the  question  in  the  cause ;  for,  if  the  transaction  was  fair,  and  May 
was  to  pay  Bernal,  the  Plaintiff  must  pay  May.  His  Lordship  however  express- 
ing a  insh  to  hear  the  deposition,  it  was  read  dt  htnt  esse. 
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ing  together,  as  near  as  he  can  recollect,  to  about  1500Z.  for  two  in- 
stalments on  account  of  his  debt ;  and  May  with  certain  other  per- 
sons as  his  sureties  have  lately  executed  another  bond  for  the  re- 
mainder ;  which  now  remains  due  to  him. 

Edwards,  the  attorney,  who  was  employed  in  the  actions,  being  up- 
on this  account  of  the  transaction  with  Williams  examined  by  the 
Plaintiff,  deposed,  that  he  does  not  know  the  Plaintiff,  but  that  he 
knows  May ;  that  on  the  6th  May,  1794,  the  Defendant  May  and  one 

Thomas  Williams  (both  of  whom  until  that  time  were  entire 
[*  39]       *  strangers  to  the  deponent)  called  at  his  house ;  and  May  in 

the  presence  and  hearing  of  Williams,  then  told  the  depo- 
nent, that  his  (May's)  name  was  Blake,  and  that  he  was  recommended 
to  the  deponent  by  a  gentleman  of  the  Temple,  whom  he  named ;  and 
May  in  the  presence  and  hearing  of  Williams  then  gave  directions  to 
the  deponent  as  an  attorney  to  commence  four  several  actions  at  law  in 
the  name  of  the  said  Thomas  Williams,  two  against  Da  Costa  and 
two  against  Bernal,  upon  the  Statute  of  Usury ;  and  May  assigning 
as  a  reason  for  directing  two  actions  against  each  of  them,  that  each 
had  committed  offences  against  the  Statute  in  Middlesex  and  in 
London  ;  and  immediately  after  May  had  given  such  instructions  the 
deponent  observed,  that  it  would  be  necessary  to  inform  him  of  the 
residence  and  occupation  in  life  of  Williams ;  whereupon  they  or 
one  of  them  told  him,  Williams  had  lived  at  Bristol,  but  was  come  to 
London  for  the  purpose  of  bringing  said  actions ;  and  was  then  re- 
siding at  the  Golden  Cross  Inn ;  and  the  deponent  understanding, 
that  Williams  had  not  then  any  settled  place  of  residence  at  Bristol, 
advised  him  to  take  a  regular,  settled,  lodging,  so  that  the  deponent 
might  give  the  same  as  his  settled  place  of  abode,  in  case  he  should 
be  called  upon  by  Order  of  Court  for  that  purpose,  and  that  he 
might  know  where  to  send  to  him;  and  in  consequence  thereof 
Williams  soon  afterwards  took  a  lodging  in  the  Adelphi.  In  con- 
sequence of  such  directions  the  deponent  did  on  the  6th  of  May, 
lt94,  sue  out  two  bills  of  Middlesex  in  the  name  of  Williams,  one 
against  Da  Costa,  the  other  against  Bernal ;  and  on  the  10th  he 
sued  out  two  other  bills  of  Middlesex.  The  writs  were  served  on 
Da  Costa  on  the  19th  of  May  and  on  Bernal  on  the  2l8t.  The  de^ 
ponent  was  served  with  a  Judge's  summons  to  state  the  residence 
and  occupation  of  Williams ;  which  he  accordingly  did.  On  the 
9th  of  July,  1794,  he  took  out  and  served  upon  the  attorneys  of  the 
Defendants  rules  for  time  to  declare ;  and  on  the  10th  Williams 
called  upon  him ;  and  told  him,  he  was  not  to  proceed  any  fiirther 
in  said  actions  by  reason,  that  such  actions  had  been  settled  or 
compromised  to  the  satisfaction  of  his  friend ;  and  the  deponent 
soon  afterwards  understood  and  believes,  said  actions  were  settled 
or  compromised  by  means  of  Da  Costa  and  Bernal  delivering  up 
to  May  some  securities  of  the  Plaintiff's  to  the  amount  of  8000/. 
The  deponent  never  saw  May  on  the  subject  of  the  actions  save 
on  the  said  6th  of  May ;  and  though  May  gave  such  direc- 
tions to  the  deponent,  he  looked  on  Williams  as  his  employer 
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in  the  actions,  and  accordingly  made  Williams  debtor  to  him  in 
his  day-book  with  respect  to  the  costs.  On  the  said  6th  of  May 
the  deponent  received  52.  5s.  towards  payment  as  attorney  in  said 
actions;  which  sum  to  the  best  of  his  recollection  and  belief  he 
so  received  of  May ;  and  he  then  made  the  following  entry  in  his 
day-book: 

''6th  May,  1794,  Thomas  WUUam  q.  t.  Received  of  Mr.  Blake 
and  him  on  account,  5/.  5«." 

On  the  16th  of  May  the  deponent  received  the  farther  sum  of  6/. 
6f.  of  Williams  towards  fsuther  payment  of  his  bill :  and  he  then 
made  the  foUowing  entry : 

''  16th  May,  1794,  Wiaiam  q.  t.  v.  Bemal  and  Da  Costa.  Re- 
ceived of  Mr.  Williams  to  give  retainers  to  Counsel,  and  gave  receipt 
for  the  same,  and  for  the  former  five  guineas,  6L  6«." 

The  said  two  sums  of  5/.  5s.  and  6/.  6s.  are  the  only  sums  the 
Deponent  ever  received  toward  his  demand  as  attorney  in  said  ac- 
tions ;  and  4Z.  35.  still  remains  due  to  him. 

The  original  writs  were  produced  by  Edwards. 

From  the  proceedings  upon  the  Commission  of  bankruptcy  against 
May  in  1798,  which  was  afterwards  superseded,  as  having  been  sued 
out  by  fraud,  it  appeared,  that  Bemal  proved  a  debt  of  about  28,000/. 
under  the  Commission ;  and  May  upon  his  examination  stated,  that 
he  was  indebted  to  Bemal  at  the  time  of  his  bankruptcy  about  that 
sum.  Bemal  and  his  partner  De  Silva  were  the  assignees  under  that 
Commission. 

The  original  note,  for  which  the  note  for  2630/.  was  sent  by  the 
Plaintiff  to  Da  Costa  was  produced,  cancelled.  Upon  inspection  of 
the  note,  and  from  the  letters  between  the  Plaintiff  and  Da  Costa,  it 
was  contended  for  the  Plaintiff  to  have  been  originally  for  1630/. 
only ;  and  the  calculation  of  interest  on  the  face  of  the  note  ap- 
peared to  be  for  that  sum.  Da  Costa  was  indicted  for  a 
*  fraud  upon  the  Plaintiff  with  respect  to  this  note  and  was  [*  4 1  ] 
acquitted  (1). 

The  securities  held  by  Da  Costa  were  impeached  by  the  produc- 
tion of  the  following  receipt  signed  by  him,  and  dated  "  Norfolk 
Street,  29th  April,  1794,"  which  was  the  same  date  as  that  of  the 
settlement  of  accounts  set  up  by  him  as  the  principal  consideration 
for  his  securities : 

"  Received  of  John  Wharton,  Esq.  two  thousand  one  hundred 

(1)  The  indictment  was  preferred  by  MaV.  In  the  deposition  of  Da  Costa's 
solicitor  it  was  attempted  to  ^ve  a  color  to  this,  as  an  acquittal  upon  the  merits: 
but  Mr.  Raine,  who  had  been  one  of  the  Counsel  for  the  prosecution,  stated,  that 
in  consequence  of  a  variance  in  one  of  the  counts  they  were  obliged  to  resort  to 
the  general  count.  May  was  the  principal  witness,  loaded  with  much  suspicion, 
particularly  upon  that  transaction,  being  a  collateral  security.  Wharton,  not  being 
considered  competent,  was  not  produced.  The  Court  (Mr.  Mainwaring)  stated  to 
the  jury,  that,  tnough  very  considerable  suspicion  hung  upon  the  transaction,  the 
man  must  be  tried  by  the  evidence.  The  jury  however  paused  a  considerable 
time,  before  they  reluctantly  found  the  verdict  Da  Costa  applied  for  a  copy  of 
the  indictment;  which  was  refused. 
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pounds  by  note  payable  at  twelve  months  with  interest ;  which  is  for 
balance  and  in  full  for  commissions  to  this  day." 

These  were  the  prominent  features  of  this  cause.  A  large  pro- 
portion of  the  argument  was  occupied  by  a  minute  investigation  of 
the  answers  and  schedules  ;  upon  which,  the  Plaintiff  contended,  the 
fraud  and  combination  of  the  Defendants  manifestly  appeared.  The 
transactions  with  respect  to  the  two  post  obit  bonds  upon  the  lives  of 
Mrs.  Stevenson  and  Mrs.  Farquharson  in  particular  were  canvassed, 
as  well  with  regard  to  the  terms,  upon  which  they  were  purchased 
from  Bernal  by  May,  compared  with  those  he  afterwards  obtained 
from  the  Plaintiff  in  consideration  of  that  purchase,  as  upon  the  orig- 
inal consideration  paid  by  Bernal ;  who,  though  by  his  first  answer 
he  admitted,  that  the  Plaintiff  on  the  7th  of  June,  1793,  paid  him 
the  interest  upon  the  bond  for  9740/.  and  30002.  in  part  payment  of 
that  bond,  which  was  also  expressly  stated  in  a  letter  from  him  to 
the  Plaintiff,  by  his  subsequent  answer  represented  the  3000/.  writ- 
ten off  that  bond  to  have  been  the  consideration  of  the  bond  of  the 
6th  of  July.  In  opposition  to  this  on  the  part  of  the  Plaintiff  was 
produced  Da  Costa's  receipt,  dated  the  2d  of  July,  1793,  for  3000/. 
as  the  consideration  for  Mrs.  Farquharson'sjpo^^  obit ;  and  it  was  con- 
tended upon  these  circumstances,  that  there  was  the  strongest 
[*  42]  reason  to  suspect,  *  the  Plaintiff  had  not  the  credit  to  which  he 
was  entitled,  by  3000/. ;  in  which  the  Lord  Chancellor  con- 
curred ;  observing,  that  the  sum  of  3000/.  stated  to  have  been  written 
off  the  bond  for  9740/.  upon  the  7th  of  June,  could  not  possibly  be  the 
consideration  of  the  bond  upon  the  life  of  Mrs.  Farquharson ;  which  had 
no  existence  till  the  6th  of  July.  On  the  part  of  Bernal  it  was  at- 
tempted to  reconcile  it  by  supposing  an  inaccuracy  in  the  answer, 
and  that  by  the  letter  he  did  not  allude  to  a  payment  in  cash,  but  by  an 
agreement  for  the  post  obitj  afterwards  carried  into  execution. 

It  was  farther  contended  for  the  Plaintiff,  that,  one  of  Da  Costa's 
receipts  being  now  admitted  to  be  false,  the  other,  which  was  also 
produced,  dated  the  27th  May,  1793,  for  3000/.  as  the  considera- 
tion of  Mrs.  Stevenson's  post  ohit,  might  be  presumed  to  be  false 
too. 

The  Lord  Chancellor  observed  during  the  argument,  that  it 
appeared  by  May's  own  statement,  that  5900/.  of  the  payments 
stated  to  have  been  paid  by  him  for  the  Plaintiff  was  paid  after  the 
bill  was  filed. 

The  argument  upon  the  general  principles  applicable  to  this  case 
were  in  substance  as  follows. 

The  Attorney  General  [Sir  John  Mitford],  Mr.  Piggott,  Mr.  Steele, 
Mr.  Romitty,  and  Mr.  Raine,  for  the  Plaintiff.  The  Plaintiff  cannot 
be  stated  as  a  man  of  weak  understanding,  or  a  minor.  But  it  is  the 
constant  practice  of  Courts  of  Equity  to  consider  persons  in  this 
situation  as  under  their  protection  in  a  certain  degree,  though  they 
may  have  attained  that  age,  when  they  are  no  longer  to  be  con- 
sidered as  wards  of  the  Court,  or  otherwise  under  the  protection  of 
the  law.    The  reason  is  not  only  grounds  of  public  policy,  but  that 
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persons  in  such  a  situation  do  not  deal  upon  equa)  terms ;  for  con- 
cealment from  their  friends  and  relations,- and  all  those,  who  are 
Ukely  to  give  the  best  advice,  is  essentially  necessary  in  such  transac- 
tions. The  consequence  is,  such  a  person  is  not  in  the  same 
situation  as  a  young  roan  precisely  of  the  same  age,  but  wholly 
independent  of  relations.  Even  as  to  intailed  property  he  is  to  a 
certain  degree  in  a  situation,  that  is  apt  to  mislead  him  extremely. 
The  hope  of  obtaining  it  and  the  uncertainty  give  an 
*  advantage  to  money-brokers  in  dealing  with  persons  in  ['*43] 
such  a  situation. 

This  case  contains  all  the  different  heads  of  fraud,  upon  which  in 
each  of  the  cases  of  this  kind  the  Court  has  thought  fit  to  interpose. 
Whether  the  manner  of  dealing,  or  the  situation  of  the  Plaintiff,  or 
the  subject-matter  of  the  contract,  or  the  relation  between  the  parties, 
be  considered,  in  all  these  different  views  this  case  will  be  found  to 
be  composed  of  all  of  these  ingredients,  each  of  which  separately  the 
Court  has  always  considered  a  sufficient  ground  for  interposing. 
The  three  Defendants  May,  Bernal,  and  Da  Costa,  endeavor  to  dis- 
tinguish themselves  from  each  other.  That  is  impossible  upon  the 
whole  case ;  and  they  must  now  be  taken,  when  all  the  circumstances 
are  considered,  as  one.  Bernal  states  himself  to  be  a  merchant ; 
that  he  has  carried  on  business  in  that  character  in  London  many 
years,  and  in  that  character  has  been  concerned  in  money  transac- 
tions. Though  he  is  a  merchant,  he  states,  that  of  these  transactions, 
of  which  the  bill  seeks  an  account,  though  he  entered  into  them  in 
the  character  of  a  merchant,  he  has  no  books  of  any  description,  in 
which  there  is  or  can  be  traced  any  entry  of  any  one  transaction 
between  him  and  the  Plaintiff.  When  those  transactions  are  con- 
sidered, that  there  must  have  been  entries  in  Bernal's  books  must  be 
evident.  They  are  bill  transactions.  Bills  were  lodged  with  him 
by  the  agent  of  the  Plaintiff,  his  name  upon  them ;  all  payable  at 
future  times.  There  must  have  been  bill  books,  bankers'  book, 
entries  of  drafts,  calculations  of  interest,  in  all  the  ways,  in  which 
such  transactions  are  entered  in  the  books  of  Mr.  Bernal,  a  merchant. 
But  however  incredible  and  improbable  it  is,  if,  because  he  says,  he 
never  made  any  entry  of  any  of  these  transactions,  that  roust  be 
believed,  the  whole  consequence  is,  that  if  he  was  the  most  upright 
merchant  in  London,  it  must  be  his  misfortune,  that  he  is  in  that 
situation ;  for  this  and  every  Court  of  Justice  has  a  right  to  expect, 
that  a  person  describing  himself  to  be  in  that  situation  shall  have 
entries  of  such  transactions.  It  is  incident  to  his  situation.  It  is 
part  of  his  obligation  as  a  merchant;  and  the  Court  can  have  no 
ifaith  in  his  transactions  upon  such  a  statement,  that,  though  he  is  a 
merchant,  and  keeps  books  with  other  people,  he  has  no  entry  of 
these  transactions.  I  desire  no  better  evidence  of  fraud.  If  the  cause 
stood  alone  upon  that  admission,  it  is  quite  impossible  he 
could  *  sustain  those  pretended  accounts.  It  is  not  suffi-  [*44] 
cient  to  state,  that  he  had  settled  accounts,  and  delivered 
up  vouchers.    Vouchers  perform  the  office  of  verifying  accounts 
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and  entries  in  mechanics'  books :  but  they  are  not  accounts  or  en- 
tries :  and  though  it  is  perfectly  true,  that  a  merchant  may  have  de- 
livered up  vouchers,  that  is  no  excuse  for  not  having  at  any  time 
made  any  entry  of  these  enormous  money  transactions.  If  he  had 
delivered  up  vouchers,  it  docs  not  follow,  that  he  was  not  obliged  to 
produce  the  books.  Can  better  evidence  of  fraud  be  offered  ?  If 
he  did  enter  these  transactions,  he  knows,  the  production  of  the 
books  would  specifically  fix  the  fraud  upon  him  :  and  if  he  did  not, 
there  can  be  but  one  reason ;  that  he  was  practising  the  fraud  with 
which  he  is  charged.  If  any  case  could  exist  of  omitting  entries, 
least  of  all  ought  he  to  have  done  so  in  this  case ;  for  he  was  not' 
dealing  with  a  merchant,  who  might  have  books  to  supply  the  want 
of  entries  in  his  books  or  to  check  them :  but  he  was  dealing  with 
a  person,  from  whom  the  Court  would  not  expect  books,  with  a  per- 
son, who,  he  knew,  could  have  no  check.  He  says  he  never  in 
these  six  years  saw  the  Plaintiff  but  once  at  a  coffee-house :  the 
whole  of  his  transactions  with  the  Plaintiff  were  carried  on  through 
Da  Costa.  Was  it  fit,  that  Bemal,  knowing  he  was  transacting  with 
an  agent  of  the  Plaintiff,  not  personally  with  him,  was  to  furnish 
him  with  no  means  of  checking  his  agent  ?  Was  he  to  permit  Da 
Costa  to  become  the  sharer  and  partner,  as  he  was  in  many  in- 
stances, with  him,  and  to  make  no  entry  ?  Was  be  to  become  a 
trustee  for  Da  Costa,  Wharton's  agent,  and  to  be  able  to  give  no 
account,  but  generally  to  state,  that  whenever  he  had  paper  from 
Wharton,  he  gave  value  to  Da  Costa  his  agent  ?  Da  Costa  states 
himself  to  be  a  very  old  money  broker  in  London,  and  to  have  been 
employed  in  this  way.  He  also  has  no  books.  He  could  hardly  be 
ignorant,  that  Bernal  kept  no  books :  then  it  was  the  more  incum- 
bent on  him.  Therefore  the  Plaintiff  can  get  no  account  either 
from  his  own  agent,  to  whom  he  paid  a  commission,  or  from  the 
person  with  whom  that  agent  dealt.  The  first  transaction  between 
the  Plaintiff  and  Bernal  was  in  1789.  Mrs.  Wharton  then  was 
above  ninety-two :  the  Plaintiff  twenty-two  at  most.  There  was  no 
other  contingency,  upon  which  that  obligation  could  fail,  but  the 
Plaintiff's  not  surviving  Mrs.  Wharton.  Consider  the  nature  of 
that  contingency.     It  was  an  event,  against  which  an  insurance 

could  have  been  effected  for  the  smallest  sum.  In  Lord 
[*45]       *  Chesterfield  v.  Janssen  (1)  Lord  Hardwicke  observed, 

that  whether  the  contingency  is  inserted,  or  not,  it  is  tlie 
same  thing.  It  is  the  risk  the  creditor  always  necessarily  runs :  the 
fund  for  payment  depending  qpon  the  debtor's  surviving.  If  that 
was  a  reasonable  bargain  in  1789,  what  was  it  in  1791  ?  She  died 
in  September  1791.  The  last  bond  was  given  only  five  months 
before  her  death ;  and  all  these  bonds  were  upon  the  same  terms, 

(1)  2  Ves.  125;  1  Atk.  301.  In  addition  to  the  authorities  referred  to  in  that 
case  and  upon  this  argument  see  I  Ch.  Ca.  276 ;  Hill  v.  CaUlovel,  1  Ves.  122 ; 
Mcol8  V.  Gouldj  HifUon  v.  Ifytton,  2  Ves.  432,  549 ;  Qvnfnne  v.  Heaion,  1  Bro.  C. 
C.  1 ;  Heaihcote  v.  Paigrum,  and  fbr  v.  Mackreth,  2  Bro.  C.  C.  167,  400 ;  1  Fonb. 
Tr.  Eq.  134, 135, 141. 
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for  double  the  sum  received.     Upon  the  same  groun  d  it  might  be 
contended  to  be  reasonable,  if  she  had  been  in  extremis. 

The  bonds  were  due  six  months  after  Mrs.  Wharton's  death. 
Bernal  then  calls  upon  the  Plaintiff:  but  so  far  from  expecting  to  be 
paid  he  advances  other  money,  and  takes  other  securities.  All,  that 
can  be  aUeged  for  him,  is,  that  after  her  death  the  Plaintiff  took  up 
those  post  obitSy  and  in  July  1792  gave  an  absolute  bond  for  97402. 
payable  at  the  end  of  one  year  from  that  time.  Before  that  new 
bond  became  due,  Bernal  states,  that  he  had  supplied  the  Plaintiff 
with  30002.  more,  for  which  he  takes  a  post  obit  upon  the  death  of 
Mrs.  Stevenson.  These  two  dates,  viz.  the  transaction  of  that  vost 
obity  and  the  date  of  that  bond  substituted  for  the  former  post  obitSy 
are  material  to  show  the  Plaintiff's  situation,  and  the  impossibility, 
that  Bernal  could  expect  payment ;  for  only  seven  days  before  the 
bond  for  9740/.  was  due  he  had  furnished  the  Plaintiff  with  3000/. 
and  taken  a  post  obit.  Can  he  then  state  himself  to  know,  the  Plain- 
tiff was  in  a  situation  to  pay  that  bond  of  97002. ;  that  he  was  a  free 
agent ;  that  that  bond  did  not  become  due  for  a  year,  and  he  was  at 
liberty  to  pay  or  contest  it,  as  he  thought  proper  ?  It  did  not  rest 
there.  Plaintiff  was  not  in  a  condition  to  pay  the  bond  for  97007. 
the  week  after ;  and  when  that  bond  became  due  Bernal  makes  a 
new  contract,  and  writes  off  3000Z.  from  the  bond  of  9700/.,  and  takes 
another  J70S^  obii  bond  for  6000/.  more  upon  the  death  of  Mrs.  Far- 
qaharson ;  which  is  the  subsequent  transaction,  upon  which  May 
dealt  with  Bernal.  These  transactions  show  the  same  state  of 
distress,  that  gave  rise  to  these  unfortunate  means  of  raising  money, 
and  made  the  Plaintiff  the  prey  of  rapacity  such  as  the  Court  sees  in 
this  caase. 

*  This  debt  being  accumulated,  these  parties  have  recourse  [*  46] 
to  a  stratagem,  upon  which,  if  one  could  forget  the  indignation 
such  a  scene  excites,  one  should  pity  the  folly  and  weakness  of  suppos- 
ing, that  such  a  contemptible  artifice  could  shut  out  an  inquiry.  Ber- 
nal's  securities  might  be  questioned ;  and  so  might  Da  Costa's.  It  was 
difficult  to  screen  them  :  but  if  they  could  hand  over  their  securities 
to  another  person,  and  could  produce  a  written  authority  from  the 
Plaintiff,  desiring  that  third  person  to  interfere,  it  was  intended,  that 
person  should  stand  in  this  Court  as  a  purchaser,  and  there  should 
be  a  universal  destruction  of  all  vouchers,  and  Bernal  then,  should  tell 
the  Court  he  has  no  demand.  May  states,  that  he  interposed  not 
only  in  his  professional  character,  but  he  adds  the  stimulus  of  private 
friendship,  to  Bernal,  according  to  his  statement  upon  honor  in  his 
letter,  to  the  Plaintiff,  according  to  his  statement  upon  oath.  What 
is  the  effect  of  this  as  to  the  Plaintiff?  He  is  in  just  the  same  situa- 
tion. The  effect  is  only,  that  Bernal  and  Da  Costa  pay  4000/.  each 
to  Williams.  May  must  have  been  a  very  monied  man,  if  this  was 
so ;  if  he  could  pay  at  that  time  80002.  to  Williams,  of  whom  be 
gives  no  account ;  and  he  had  so  much  money,  and  so  many  bank 
notes,  that  he  can  give  no  account,  how  he  paid  that  sum,  though 
so  recently  afterwards  called  upon  to  state,  how  he  paid  that  sum  of 
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8000/.  to  a  person,  of  whom  he  knows  nothing,  who  stumbled  upon 
him  by  accident  among  the  many  practising  barristers  in  this  town. 
He  denies,  that  he  had  any  thing  to  do  with  the  actions,  that  he 
knew  the  attorney  employed,  in  his  first  answers.  At  length  he  ad- 
mits, Edwards  was  the  attorney ;  which  enabled  the  Plaintiff  to  have 
recourse  to  him,  and  to  develope  this  extraordinary  proceeding,  and 
completely  disprove  the  answers. 

In  these  transactions,  May  in  his  answer  says,  he  intended  benefit 
to  the  Plaintiff.  There  is  as  little  benefit  to  him  as  in  the  other 
transactions,  where  May  purchased  the  post  obits,  in  which  he  in- 
creases the  debt  above  4000Z.  more  than  he  had  contracted  to  pay. 
If  he  had  acted  in  the  character  of  a  fair  and  honest  adviser,  he 
would  not  have  suffered  the  Plaintiff  to  pay  a  farthing  of  those  de- 
mands without  investigation.  If  the  reduction  of  the  80002.  upon 
the  settlement  with  Bernal  had  been  obtained  for  Pfauntiff 's  benefit, 
May  would  have  had  something  to  have  stated.  But  it  is  impossi- 
ble fcM*  him  to  state  any  thing  but  that  he  placed  Plaintiff 
[*  47]  *  in  precisely  the  same  situation  ;  only  putting  a  cover  over 
these  transactions.  Your  Lordship  has  the  best  evidence 
of  the  nature  of  their  transactions.  May  then  was  advising  his 
friend  Mr.  Wharton  to  come  to  this  settlement,  where  he  had  such 
complete  evidence  of  the  imposition  practised  upon  him.  The  Plain- 
tiff had  not  to  bring  actions  for  usury.  The  advice  ought  to  have 
been  "  file  a  bill ;  and  have  an  account  taken."  But  May  states, 
that  he  gave  this  advice ;  the  consequence  of  which  is  making  Plain- 
tiff debtor  to  him  in  the  same  sum,  from  the  impression,  that  he 
could  not  get  out  of  it 

In  the  transaction  of  the  twopost  obit  bonds  purchased  for  7500/.  the 
benefit,  which  May  professes  to  give  Plaintiff,  is  shown  by  his  taking 
a  bond  for  6000/.  payable  by  instalments,  and  another  bond  for  6OO0I 
payable  upon  the  death  of  Mrs.  H.  Stevenson,  with  interest  at  3  1-2 
per  cent,  in  the  mean  time.  He  makes  the  debt  absolute  instead  of 
contingent.  The  gain  upon  that  transaction  is  4500/.  He  says,  he 
had  those  bonds  valued.  Suppose,  that  was  so,  then  he  makes  a  profit 
of  nearly  3000/.  upon  it :  which  however  is  not  the  true  estimation. 

As  to  Da  Costa,  he  stands  ^upon  the  settlement  of  accounts  with 
the  Plaintiff  upon  the  29th  April,  1794 :  Wharton  alone  settling  the 
account  with  Da  Costa,  unattended,  unassisted  by  any  person,  by 
any  man  of  business  ;  and  Da  Costa  claims  the  benefit  of  that  set- 
tlement, as  if  he  had  pleaded  it !  The  settled  account  remains.  If 
it  was  properly  settled,  there  would  be  two  parts.  The  vouchers, 
which  verify  it,  may  be  delivered  up ;  but  where  is  this  account ; 
and  where  are  Da  Costa's  books,  containing  the  entries,  from  which 
it  was  made  out  ?  Can  such  a  settlement  stand  ?  Da  Costa,  the 
agent  of  Wharton,  in  all  his  money  transactions,  in  all  his  transac- 
tions with  Bernal  preparing  the  securities,  and  a  sharer  in  some  of 
those  transactions  ?  Is  that  to  preclude  him  from  giving  an  account 
to  his  principal,  and  to  enable  him  to  claim  securities  for  the  benefit 
of  himself,  and  of  him  alone  ?     But  one  voucher  remains,  that  is  ut- 
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terly  inconsistent  with  that  account :  that  is  the  receipt  from  Da 
Costa  dated  on  that  very  day,  29th  April,  1794,  for  2100/.  in  full  for 
balance  to  that  day  and  commissions.  That  important  paper  ascer- 
tains two  facts :  1st,  that  Da  Costa  received  not  only  interest 
upon  these  money  transactions,  discounting  bills,  *<&c.  [*48] 
but  also  a  commission.  It  is,  because  it  is  not  convenient 
to  give  an  account  of  those  commissions,  that  Da  Costa's  answers  are 
framed  as  they  are.  He  also  admits,  that  he  charged  Plaintiff  with 
insurance,  but  that  he  put  that  in  his  pocket,  taking  the  risk  upon 
himself.  Besides,  that  paper  ascertains,  that  that  sum  of  2100/.  was 
upon  that  day  the  balance  of  that  settlement,  if  the  Plaintiff  could  be 
bound  by  it.  It  is  remarkable,  that  among  Bernal's  securities  obli- 
gations appear,  for  which  Bernal  does  not  pretend  that  he  paid  any 
consideration,  but  that  they  were  taken  in  his  name  for  the  benefit 
of  Da  Costa,  who  was  the  agent  of  Wharton,  upon  his  telling  him, 
that  he  had  given  up  notes  of  Wharton's  as  the  consideration.  He 
states  DO  reason  for  this  transaction.  It  is  plain  therefore,  that  all 
these  Defendants  are  combining  to  get  as  many  securities  as  they  can 
from  this  young  man,  and  to  make  the  transactions  inexplicable  by 
confounding  the  securities,  passing  them  from  hand  to  hand,  and 
multiplying  them,  so  as  to  make  investigation  very  difficult.  Add 
to  this  the  situation  of  Wharton,  just  of  age,  one  of  those  young  men, 
to  protect  whom  against  depredations  of  this  sort  is  always  the  object 
of  this  Court  and  part  of  the  public  policy  of  this  country,  and  will 
be  so  as  long  as  it  will  be  an  object  to  take  persons  of  consideration 
out  of  the  hands  of  those  who  feed  extravagance  for  a  time  at  the 
price  of  ruin. 

Two  cases  have  come  into  discussion  not  a  great  while  ago.  The 
first  is  Vaughan  v.  Lloyd,  before  Lord  Thurlow  (1)  ;  who  was  of  opin- 
ion, that  a  variety  of  deeds  and  settled  accounts  obtained  from 
the  Plaintiff  should  not  be  permitted  to  stand,  but  that  Defendant 
should  be  put  to  prove  the  whole  demand.  Plaintiff  had  consider- 
able property,  but  involved,  and  subject  as  to  part  of  it  to  a  life  in- 
terest, which  made  his  income  considerably  short  of  the  annual 
amount  of  the  estate  he  possessed  ;  and  he  was  a  man  living  in  the 
country,  not  much  in  the  habits  of  business,  and  rather  a  weak  man. 
He  was  involved  with  Lloyd  to  a  considerable  amount.  The  sums 
paid  by  Lloyd  for  him  in  the  original  transaction  were  paid  to  re- 
lieve him  from  incumbrances  partly  by  mortgage,  partly  by  debts 
upon  bond,  judgment,  &c.  upon  which  executions  were  taken  out. 
The  Defendant  who  was  an  attorney  at  Oswestry,  undertook  to  as- 
sist him.  He  made  advances  for  the  use  of  the  Plaintiff, 
unquestionably  to  a  considerable  amount.  Mr.  *Powel,  [*49] 
his  father-in-law,  was  a  man  of  some  property,  and  had 
made  some  advances.  Lloyd  took  upon  himself  that  part  of  the  prop- 
erty of  Powel,  which  had  been  advanced  by  his  means  to  Vaughan, 

(1)  In  Chanceiy,  11th  and  14th  of  May,  1781.     ffatt  v.  Grove,  2  Sch.  &  Lef 
492. 
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and  then  he  farther  assisted  him,  till  he  got  security  to  the  amount 
of  33,000/.  The  bill  chai^d  fraudulent  accounts,  general  releases, 
improperly  obtained,  and  prayed  a  general  account ;  and  that  the 
securities  should  stand  only  for  the  balance.  The  Defendant  put  in 
four  answers ;  statbg  a  mortgage  for  20,9002.  in  1769.  The  con- 
sideration was  several  sums  of  money  advanced  from  time  to  time. 
He  stated  several  accounts  settled  from  time  to  time  upon  the  foot- 
ing of  that  mortgage  transaction,  and  interest  calculated  upon  it. 
He  had  received  part  of  the  rents  and  accounted  for  them  ;  and  he 
insisted  upon  the  benefit  of  these  settled  accounts.  Upon  the  evi- 
dence it  appeared,  that  several  sums  of  money  were  charged  im- 
properly upon  Plaintiff,  and  that  he  bad  not  credit  for  other  sums, 
and  the  accounts  therefore  were  impeacJied  considerably  ;  and  the 
Defendant  standing  in  the  situation  of  agent  to  the  Plaintiff  affecting 
to  relieve  him,  and  having  increased  his  difficulties.  Lord  Thurlow 
was  clearly  of  opinion,  the  account  and  securities  could  not  stand. 
It  was  insisted,  there  should  be  a  decree  to  surcharge  and  falsify. 
That  was  difficult  from  the  nature  of  the  case ;  but  Lord  Thurlow 
was  of  opinion,  the  transaction  was  so  far  impeached,  that  that  was 
not  the  relief  he  ought  to  give.  He  relied  upon  Piddock  v.  Brown  (1 ) ; 
where  it  is  stated,  that  it  was  decreed  by  the  Lord  Chancellor,  that 
upon  producing  a  bond  or  mortgage  this  prima  facte  is  good  evi- 
dence of  a  debt ;  but  that  wherever  there  are  manifest  signs  of  fraud 
in  the  obligee,  &c.  in  such  case  he  ought  to  be  put  to  the  proof  of 
actual  payment ;  and  though  he  may  happen  thereby  to  lose  some 
part  of  the  money  really  due  to  him  for  want  of  being  able  to  make 
sufficient  proof,  this  is  but  a  just  punishment  of  him  for  the  fraud,  of 
which  he  plainly  appears  to  have  been  guilty,  and  will  be  a  proper 
discouragement  to  others  frou  committing  the  like  (2). 

Lord  Thurlow  said,  this  was  the  case  of  Lloyd.  He  produced  a 
mortgage  and  bonds  for  the  subsequent  balances.  If  there  was 
nothing  to  impeach  them,  prima  facie  they  were  good  evidence  of 
the  debt :  but  fraud  was  [M'oved  upon  them ;  that  the 
[*50]  sums,  *for  which  he  took  securities,  were  not  due  ;  and 
then  he  was  brought  within  Piddock  v.  Brown ;  for  when 
a  man  is  proved  guilty  of  fraud  in  a  transaction,  I  have  a  right  to 
say,  that  receipt  or  security  shall  not  operate  against  the  party,  be- 
cause to  a  certain  extent  it  is  clearly  fraudulent ;  therefore  the  par- 
ty guilty  of  the  fraud  shall  be  compelled  to  prove  what  he  has  ad- 
vanced and  the  real  consideration :  it  being  clear  he  did  not  advance 
the  whole.  The  result  was  that  instead  of  33,000/.  the  greatest 
part  of  the  debt  was  wif>ed  off.  Several  sums,  which  he  pretended 
to  have  paid,  were  not  paid ;  and  he  received  vast  sums  for  timber. 
There  is  reason  to  believe  the  Defendant  lost  money  by  it.  He 
unfortunately  had  said,  as  these  Defendants  say,  that  all  vouchers 
were  delivered  up ;  and  he  probably  submitted  to  lose  the  money 

(1)  3  P.  W.  288. 

(2)  The  Attorney  Geneial  said,  tiiis  agreed  with  Lord  Talbot^s  note  in  his  pos- 

sessioD. 
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rather  than  produce  the  vouchers.  He  suffered  in  consequence  of 
his  having  taken  an  unfair  advantage ;  and  the  Court  proceeded  upon 
the  idea,  that  having  taken  that  he  should  not  make  use  of  the  secu- 
rities (I). 

The  other  case  is  Levns  v.  Morgan  (2).  What  the  Court  there 
says  of  the  accounts  being  unintelligible  applies  strongly  to  the  ac- 
counts in  this  case,  as  far  as  they  go  ;  for  as  to  a  great  deal  there  is 
no  account  at  all.  This  Plaintiff  had  delivered  himself  over  to  May 
aud  Da  Costa.  They  managed  him  as  they  pleased,  and  made  him 
execute  any  instruments  they  required ;  and  Da  Costa  has  made  him 
execute  instruments  prepared  by  himself,  and  in  some  of  which  he 
had  the  sole  interest,  in  others  an  interest  with  Bemal. 

Upon  all  these  grounds,  the  relation  May  and  Da  Costa  stood  in 
to  the  Plaintiff,  the  knowledge  of  Bemal,  not  only  of  the  Plaintiff's 
expectations  and  situation,  but  that  he  was  dealing  with  an  avowed 
agent  his  own  friend,  with  whom  he  was  dealing  in  all  his  mercan- 
tile life,  without  more  detail  of  the  circumstances,  upon  each  of  these 
grounds,  the  Plaintiff  has  a  clear  title  to  relief :  but  upon  all  of  them, 
this  is  a  case,  in  comparison  with  which  every  other  case 
is  slight :  the  features  of  fraud  are  so  pregnant,  the  *  com-  [*  &1] 
bination  and  conspiracy  are  so  marked,  that  it  is  impossi- 
ble it  can  escape  the  attention  of  the  Court,  that  no  case  can  be 
found,  in  which  there  has  been  such  various  and  complicated  fraud 
as  in  this.  The  Court  seeing,  that  effect  would  be  given  to 
these  contrivances,  if  the  Court  does  not  give  the  relief  we  de- 
sire, namely,  that  none  of  these  securities  shall  stand  as  proof  of  debt, 
will  adopt  Lord  Talbot's  rule.  It  would  be  monstrous  to  consider, 
these  securities  as  proof  of  debt.  The  Court  will  expect,  that  the 
Defendants  shall  give  an  account  of  the  considerations  paid  for  these 
securities,  and  shall  not  shelter  themselves  by  contriving  to  give  up 
their  vouchers.  If  the  Defendants  have  put  themselves  into  any  dif- 
ficulty by  the  destruction  of  those  securities,  they  are  difficulties  of 
their  own  raising,  produced  by  their  own  fraud ;  and  they  ought  to 
be  the  sufferers.  The  Plaintiff  is  therefore  entitled  to  the  relief 
prayed.  As  to  any  act  of  confirmation,  all  that  has  been  done  under 
equal  fraud  and  deception.  Your  Lordship  will  find,  that  down  to 
the  time  of  filing  the  bill  and  long  after  the  same  fraud  was  practis- 
ed. Therefore  nothing  done,  before  the  bill  was  filed  by  Plaintiff, 
can  possibly  give  any  different  effect  to  the  transaction,  than  if  done 
the  day  afterwards. 

Mr.  Mansfield,  and  Mr.  Fimblanque,  for  the  Defendant  May ;  the 
Solicitor  General  [Sir  William  Qrani],  Mr.  Richards  and  Mr.  Sutton, 
for  Da  Costa ;  Mr.  Graham,  and  Mr.  Hart,  for  Bernal.   There  is  no 

(1)  The  decree  directed  an  account  of  all  dealings  and  transactions  between 
the  Plaintiff  and  the  Defendant;  the  parties  to  be  examined  upon  interrogatories; 
and  to  produce  upon  oath  all  books,  papers,  &,c, ;  and  it  was  ordered,  that  the 
mortgage  in  the  pleadings  mentioned  do  stand  as  a  securi^  for  what  shall  bo 
found  due  to  the  Defenda^  upon  the  balance  of  the  account 

(2)  3  Anstr.  769. 
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case  even  charging  Defendants  as  conspirators,  where  the  answer  of 
one  has  been  read  against  the  others  (a).  Whether  in  a  chai^ 
against  three  what  one  says  shall  affect  the  others  must  depend  upon 
the  proof  of  their  connection.  But  there  never  was  a  case,  where 
such  evidence  was  used ;  where  the  evidence  of  what  one  Defendant 
says  is  to  affect  another,  to  show,  that  they  were  connected  together. 
These  securities  were  given,  when  Mr.  Wharton  was  at  least  of  the 
age  of  twenty-eight ;  when  he  was  in  possession  of  a  large  fortune, 
after  Mrs.  Wharton's  death,  besides  his  paternal  estate,  and  when 
there  is  no  doubt  at  all  introduced  into  the  cause,  that  all  the  evi- 
dences and  vouchers  were  at  Wharton's  desire  destroyed.  I  do  not 
dispute,  that  this  Court  always  shows  attention  to  expectants ;  that 
is,  to  young  men  having  no  fortune,  but  having  expectations  from 
relations  and  other  persons ;  but  I  deny,  that  your  Lordship  has  be- 
fore you  an  expectant  in  the  sense  this  Court  considers  that  word. 

He  had  been  married  some  years ;  and  was  at  least  twen- 
[*  52]       ty-seven.    If  a  man  at  *  that  time  of  life  is  not  of  age 

sufficient  to  bind  himself  by  bonds,  the  transactions  of  the 
world  must  be  very  much  changed  from  what  they  have  been  hith- 
erto. It  is  true,  he  had  some  additional  expectations.  His  mother 
probably  had  some  jointure ;  and  something  also  was  to  fall  to  him 
from  his  aunt  Mrs.  Farquharson.  That  does  not  make  a  man  an 
expectant  in  the  sense  this  Court  takes  that  word.  All  that  was 
driven  away  in  Lord  Chesterfield  v.  Janssen  by  the  consideration, 
that  Mr.  Spencer,  though  in  expectation  of  a  very  laige  fortune, 

(a)  It  seems  to  be  a  very  well  established  general  principle,  that  the  answer  of 
one  defendant  cannot  be  read  in  evidence  against  a  co-defendant  Judd  v.  Sea 
ver,  8  Paige,  548 ;  Hayioard  v.  CarroU^  4  Har.  &  Johns.  518 ;  Singleton  v.  Crmfle, 
8  Porter,  5271 ;  Thomauon  v.  Tucker,  2  Blackf.  172;  Moseky  v.  Armstrong,  3 
Monro,  369;  ITeltb  y.  PeU,  3  Paige,  368;  Collier  v.  Clumman,  2  Stew.  163; 
MikML  V.  Ahfft,  1  Cooke,  240;  Davia  v.  Harriaon,  2  J.  J.  Marsh.  191 ;  Graham 
▼.  StddeU,  6.  J.  J.  Marsh.  45;  M'ISm  v.  Thompton,  1  Bland,  160;  CahoeU  v. 
Boyer,  8  Gill  &  Johns.  136 ;  Dexler  v.  .Arnold,  3  Sumner,  152 ;  Fdch  v.  Hooper,  20 
Maine,  159.  Upon  a  bill  in  Equity  by  one  partner  against  his  co-partners  for  an 
account,  the  answer  of  one  of  the  defendants  will  not  be  evidence  to  charge 
another.  Chopin  v.  CoUmany  11  Pick.  331.  But  if  it  should  appear  that  tne 
defendants,  as  constituting  a  partnership  among  themselves,  of  the  one  part,  were  in 
partnership  with  the  plaintiff,  of  the  other  part,  the  answer  of  one  of  the  defendants 
Would  be  evidence  to  charge  the  others.  lb.  See  also  Judd  v.  Seaoer,  8  Paige, 
548;  Van  Rtimadyk  v.  Kane,  1  Gall.  630;  Winche^er  \.  Jadcaon,Z  Hayw.  310. 
The  answer  of  one  defendant  is  not  evidence  against  the  other  defendants,  though 
prior  to  the  filing  of  the  answer  the  former  may  have  transferred  to  tlie  latter  ul 
his  interest  in  the  subject  matter  of  the  controversy.  Jama  v.  Hardesty,  10  Gill 
&  Johns.  404.  See  also  Haioorth  v.  Boatock,  4  Younge  &  Coll.  1 ;  Letma  v.  Owenj 
1  Ired.  Eq.  290;  Hoare  v.  Johnatone,  2  Keen,  553;  Oabome  v.  U,  S.  Bank^  9 
Wheat  738.  But  the  answer  of  a  defendant,  which  is  responsive  to  the  bill,  is 
admissible  as  evidence  in  favor  of  a  co-defendant,  more  especially  where  such 
co-defendant,  being  the  depositary  of  a  chattel  claimed  by  the  plaintiff,  defends 
himself  under  the  title  of  the  other  defendant  MUla  v.  Gore,  20  Pick.  2&  The 
deposition  of  a  party  in  Chanceiy  read  without  obfection,  is  evidence  for  his 
co-defendant  Fletcher  v.  ffier,  7  Dana,  354.  See  fVolUy  v.  BroumkUl,  13  Price, 
500;  5.  C.  1  M'Clel.  317. 

If  a  defendant  in  his  argument  relies  on  the  answer  of  his  co-defendant,  he 
thereby  makes  it  evidence  against  himself.    Chaae  v.  Manhardl^  1  Bland,  336. 


.1799.]  WHARTON  «•  MAY.  52 

was  himself  in  poesession  of  a  very  considerable  fortune.  The  only 
circumstance  distinguishing  that  case  from  this  is,  that  the  Duchess 
of  Marlborough  was  not  ninety  years  of  age.  All  the  Judges  there, 
and  there  never  were  more  able,  said,  admitting,  that  the  bar- 
gain was  unconscionable  originally,  it  was  impossible  to  give  relief 
upon  the  simple  ground,  that  he  might  have  made  a  better  bargain. 
Wharton  neither  was  very  young,  nor  to  be  considered  an  expectant, 
but  of  full  age,  perfectly  competent  to  act  for  himself,  to  enter  into 
engagements,  to  judge  of  their  propriety,  and  he  was  also  in  posses- 
sion of  a  very  large  fortune.  He  had  had  many  transactions  with 
Bemal  and  Da  Costa,  with  the  former,  as  it  appears,  through  the 
medium  of  Da  Costa.  It  is  positively  denied  by  the  answer,  and 
there  is  not  the  least  proof,  that  the  letter  from  the  Plaintiff,  upon 
which  these  transactions  arose,  was  dictated  by  May,  and.  that  it  was 
not  spontaneous  from  th^  Plaintiff,  who  might  very  well  be  ashamed 
of  these  transactions.  May's  interference  was  out  of  friendship  to 
the  Plaintiff,  and  a  desire  to  serve  him.  It  is  asked,  how  he  was 
served,  if  he  is  to  pay  all  the  same  money  to  May.  The  answer  is, 
the  Plaintiff  was  pressed  by  these  persons  for  money,  perpetually 
urged  and  pressed  by  them ;  and  if  he  did  not  comply,  they  were 
exacting  from  him  more  post  obitSy  more  engagements^ ;  and  he  want- 
ed to  put  an  end  to  all  the  temptations  to  extravagance,  which  his 
connection  with  these  people  held  out  to  him ;  and  he  thought,  he 
should  be  much  better  off  and  more  at  ease,  when  the  securities 
were  in  May's  hands,  and  he  could  avoid  any  farther  connection 
with  men,  of  whose  dealings  he  thought  he  had  reason  to  complain, 
and  of  which  he  was  ashamed.  It  is  asked,  why  May  did  not  en- 
deavor to  impeach  their  securities.  He  says,  he  should  have  been 
very  glad  to  do  so ;  but  he  consulted  with  Mr.  Walton  in  whom  the 
Plaintiff  had  confidence;  and  he  gave  his  opinion,  that  nothing 
could  be  done ;  there  being  no  evidence  to  impeach  the 
*  securities;  not  that  May  himself  declined  to  impeach  [*53] 
them.  Plaintiff  knew  this  was  true.  He  went  with  May 
to  Walton's  chambers  ;  and  he  might  have  examined  Walton,  if  he 
did  not  know  it  was  true.  Was  it  for  May  to  engage  in  any  suit  to 
impeach  the  securities  contrary  to  the  advice  of  the  person,  to  whom 
the  Plaintiff  resorted  for  legal  advice  ?  If  he  could  not  impeach 
them,  nothing  remained  but  to  take  them  up.  There  is  no  ground 
therefore  to  impeach  him  upon  that  head. 

In  Piddock  v.  Brown  the  bill  was  to  be  relieved  against  a  security 
executed  for  no  consideration ;  the  Plaintiff  himself  so  weak  a  man, 
that  he  was  not  to  be  examined  but  by  the  Master  himself;  and  your 
Lordship  is  to  follow  that  in  such  a  case  as  this ;  Wharton  neither  a 
young  nor  a  weak  man,  fully  knowing  what  he  did,  perfectly  aware 
of  it,  having  in  his  possession  all  the  securities,  which  were  delivered 
up  by  Bemal.  There  is  no  simihtude  between  the  cases.  As  little 
resemblance  is  there  to  the  other  cases  mentioned.  Vaughanv. 
Lloyd  was  the  case  of  an  attorney,  who  had  had  full  possession  of 
the  Plaintiff,  a  man  of  fortune,  perfectly  unacquainted  with  business, 
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making  mortgages,  turning  interest  into  {mncipal,  till  he  was  per- 
fectly devoured.  There  were  glaring  instances  of  advantage  ta^en 
by  the  Defendant,  a  man  of  business.  His  accounts  were  very  irreg- 
ular. He  could  not  make  out  any  money  due,  and  upon  the  face 
of  the  account  produced  by  the  Defendant  the  miscalculation  was 
evident.  Lewis  v.  Morgan  is  a  case  of  the  same  sort.  The  De- 
fendant, an  attorney,  had  conducted  himself  in  an  extraordinary 
manner.  There  were  bills  of  costs  to  an  enormous  amount.  The 
Court  went  upon  the  principle  your  Lordship  very  wisely  laid  down 
in  Newman  v.  Payne  (1).  But  these  cases  do  not  apply  to  this. 
Wharton  was  not  in  the  power  of  May.  The  pressure  of  his  neces- 
sities was  considerably  lessened  by  the  death  of  Mrs.  Wharton.  As 
to  the  transaction  of  June  1792,  when  the  consolidated  bond  was 
taken,  as  it  could  not  be  impeached  for  usury  (2),  so  neither  could 
it  be  affected  on  the  ground  of  extortion  ;  for  it  was  confirmatory. 
It  took  place  nine  months  after  the  other  securities  were  due ;  the 

party  having  had  full  time  to  turn  round.  The  Plaintiff 
[*54]       did  then  confirm  those  *  transactions,  which  in  1794  he 

called  upon  May  to  arrange ;  having  in  the  interval  never 
breathed  any  thing  against  them.  This  shows,  with  what  delibera- 
tion this  transaction  confirmed  in  1792  was  afterwards  again  con- 
firmed in  1794.  But  if  these  transactions  were  impeachable  in 
Equity,  though  not  at  law,  yet  a  man  in  the  Plaintiff's  situation  in 
life,  a  Member  of  Parliament,  must  have  paid  some  regard  to  honor. 
May's  advice  was  to  pay  the  debt,  though  perhaps  contracted  by 
extortion,  yet  obUgatory  to  a  certain  degree. 

Suppose  this  can  be  considered  a  case  of  expectancy,  the  trans- 
action was  confirmed.  Lord  Chesterfield  v.  Janssen  brings  out  the 
strongest  principle,  that  can  be  stated  upon  the  effect  of  confirma- 
tion. All  the  learning  and  diligence  of  the  Bar  at  that  time  were 
employed.  Lord  Hardwicke  with  every  disposition  to  beat  down 
the  practice  of  post  obiiSy  stating  them  to  be  vitia  temporis,  found 
the  confirmation  too  strong.  Post  obits  certainly  are  not  to  be  en- 
couraged. The  Court  will  undoubtedly  lay  hold  of  any  opportuni- 
ty to  repress  that  species  of  dealing.  But,  circumscribed  within 
certain  rules,  those  transactions  will  always  take  place.  The  mo- 
rality of  the  Royal  Exchange  is  different  from  that  of  Westminster 
Hall ;  and  men  of  the  fairest  character  will  engage  in  them.  But 
however  improvident  the  contract  may  be,  however  the  party  may 
be  induced  to  it  by  the  pressure  of  distress,  if,  after  that  is  removed, 
he  comes  forward  and  does  that,  which  some  men  may  from  honor, 
some  from  the  regard  of  the  opinion  of  society,  he  shall  be  bound. 
If  ever  there  was  an  instance,  in  which  great  authority  applied  itself 
to  repress  the  practice,  and  that  attempt  failed  by  the  strength  of 
the  doctrine  of  confirmation,  it  is  that  case.     Nothing  can  induce 


(l)^nte,vol.  ii.  199. 
(2)-     -     -- 


The  Lord  Chancellor  early  in  the  argument  observed,  that  Post  ohits  could 
not  be  impeached  on  the  ground  of  usury.  Coding  v.  Marqms  Tmonskaidy  post^ 
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your  Lordship  to  lose  sight  of  that  authority,  unless  they  can  show 
in  this  case,  as  was  attempted  in  that,  that  it  was  a  continuance  of 
the  same  fraud.  Is  this  Plaintiif  a  person  of  that  weak  understand- 
ing, that  he  was  likely  to  be  surprised,  inattentive  to  the  concerns 
of  life,  and  the  interests  attached  to  his  situation  ?  No.  I  will  try 
him  by  his  own  correspondence.  A  more  careful  attention  is  hardly 
to  be  found  in  any  man  with  r^ard  to  the  practice  of  looking  into 
his  own  afiairs  from  time  to  time.  As  Lord  Mansfield  has  stated  of 
the  policy  of  the  law,  I  may  say  of  that  of  this  Court. 
^<  It  is  a  shield  and  not  a  *  sword."  It  is  not  for  a  man  [*  55] 
scrutinizing  his  affiiirs  in  this  way,  to  come  to  this  Court, 
and  say,  "  Shield  me ;"  confessing,  that  his  eyes  were  open ;  and 
fully  aware,  that  the  policy  of  this  Court  would  protect  him ;  for  he 
throws  it  out  as  a  threat.  As  the  chai^  rises  high,  the  proof  abates 
in  proportion.  Upon  a  charge,  not  of  common  fraud,  but  of  the 
rankest  perfidy,  it  may  be  expected,  that  some  evidence  to  justify 
such  a  charge  should  find  its  w*ay  to  your  Lordship.  All  but  Ed- 
wards's evidence  has  been  supplied  by  the  supposed  contradictions. 
Of  the  contradiction  between  the  answers  of  the  several  Defend- 
ants, the  Plaintifi*  cannot  avail  himself.  Of  the  contradictions  in 
the  answers  of  each  Defendant  he  may ;  but  not  unless  the  contra- 
dictory passages  are  so  specifically  pointed  out  and  sepamted  as  to 
allow  of  a  correct  judgment.  The  consequence  of  the  decree  is 
not  interposing  on  behalf  of  a  man  of  weak  understanding,  but  of 
one,  who  appears  to  have  looked  forward  in  all  his  dealings  to  this 
auspicious  moment  to  relieve  himself;  and  not  under  common  cir- 
cumstances, but  possessing  himself  of  all  the  vouchers,  and  calling 
upon  your  Lordship,  having  the  vouchers  in  his  possession,  avowing 
by  his  bill,  that  he  has  burnt  the  evidence  of  the  Defendants,  to  send 
them  to  substantiate  in  the  absence  of  evidence,  that  which  can 
only  be  substantiated  by  evidence.  Lord  Hardwicke  thought  the 
loss  of  vouchers,  the  destruction  and  the  having  given  up  vouchers, 
a  material  circumstance.  It  is  said,  in  many  cases,  it  might  have 
been  otherwise,  if  the  vouchers  had  been  given  up.  Here  they  are 
avowedly  destroyed.  It  is  said  to  be  by  the  confederacy  of  May : 
but  how  is  that  made  out  ?  The  least,  that  is  to  be  expected,  from 
a  Plaintifif  coming  to  set  aside  a  security  of  this  sort,  is,  that  if  he 
does  not  prove  himself  imposed  upon  in  every  instance,  in  which  he 
has  dealt  witl)  the  party,  yet  he  shall  specify  some  particular  in- 
stances, and  prove  them,  in  order  to  set  aside  the  securities,  open 
the  account  completely,  and  throw  upon  the  adverse  party  the  entire 
burthen  of  making  out  the  demand.  Even  to  obtain  permission  to 
surcharge  and  falsify  there  must  be  a  foundation  laid  by  charging 
specific  errors,  and  proving  some  of  them  actually  to  exist.  In  not 
one  of  the  securities  between  Da  Costa  and  the  Plaintiflf  are  errors 
specifically  pointed  out.  He  contents  himself  with  the  mere  gen- 
eral allegation,  that  the  full  value  was  not  advanced ;  not  stating, 
that  the  security  was  so  much,  and  the  money  advanced  so  much. 
The  very  question  in  such  a  case  is,  Whether  he  shall  be  put 
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to  give  any  account  of  his  advances ;  he  is  entitled  to  set  up 
and  rest  upon  his  bond  as  a  sufficient  voucher  of  the  justice  of 
his  debt,  until  they  lay  a  ground  for  impeaching  it,  and  call 
upon  him  to  support  that  bond  by  evidence  of  his  advances.  Till 
then  he  is  not  bound  to  prove,  that  he  advanced  a  shilling.  As 
to  the  composition  of  the  actions,  men  of  the  greatest  char- 
acter and  the  most  conscious  innocence  have  bought  off  prose- 
cutions for  offences  of  a  very  high  nature ;  with  regard  to  which 
they  would  be  very  unwilling  to  appear  at  the  Bar  of  a  Court  of 
Justice.  That  is  not  the  course  of  proceeding  of  a  firm  man,  nor 
what  he  would  be  advised  to  adopt ;  but  these  terrors  operate  upon 
men's  minds ;  and  therefore  it  is  not  to  be  imputed  to  the  Defend- 
ants, that  they  gave  way  to  that  apprehension.  We  have  seen  the 
effect  of  such  an  apprehension  upon  a  very  honorable  man,  who 
was  attacked  for  usury  in  penalties  to  the  amount  of  150,000/. 
Though  conscious  of  his  innocence  he  was  apprehensive :  he  did 
not  know  what  might  be  the  effect  of  felse  swearing ;  and  it  went 
so  far,  that  the  person,  who  supported  the  actions,  being  upon  a 
cross-examination  confuted  and  detected,  went  out  of  Court  and 
put  an  end  to  his  existence. 

As  to  the  charge,  that  the  Defendants  did  not  keep  books,  that 
might  be  a  reason  for  their  acquiescing  in  objections  made  to  their 
accounts,  that  they  are  not  so  fully  proved  as  they  might  be,  and 
that  cannot  be  supplied  by  their  books.  But  it  has  never  in  cases, 
where  it  was  much  more  obligatory,  been  carried  to  the  extent  now 
pressed.  They  neglected  to  keep  books  to  their  own  injury  merely. 
They  did  not  stand  in  the  confidential  situation  of  trustees  or  agents 
to  the  Plaintiff,  that  obliged  them  to  keep  his  accounts.  In  Lord 
Hardwicke  v.  Vemon  (1)  not  long  ago  before  your  Lordship,  we  for 
the  Plaintiff  attempted  to  affect  Mr.  De  Laet  in  that  way.  He  was 
bound  to  keep  Lord  Hardwicke's  accounts,  and  had  kept  no  ac- 
counts. He  was  therefore  reduced  to  the  necessity  of  furnishing 
the  account  from  scraps  of  paper  and  from  his  memory,  and  to  make 
out  the  best  account  he  could.  We  contended,  that  ought  to  have 
been  of  no  avail  as  a  settled  account :  but  your  Lordship  thought, 
that,  even  so  circumstanced,  though  his  omission  was  very  culpable, 
an  agreement  having  been  made,  that  an  accountant  should  make 
out  the  best  account  he  could,  it  was  too  much  that  he  should  have 
no  credit  for  the  sums  paid.  In  Letois  v.  Morgan  the  Court  ex- 
pressly state,  that  without  the  offer  to  give  back  the  vouchers,  they 
would  not  have  opened  the  account;  and  as  to  those 
[*  57]  *  items,  the  vouchers  for  which  were  destroyed,  they  re- 
fused to  open  the  account.  So  in  a  case  before  Lord 
Hardwicke,  Tovnuend  v.  LowfieU  (2),  containing  many  suspicious 
circumstances  of  fraud :  the  witness  was  dead,  through  whom  the 
transaction  had  gone,  and  the  money  passed.    The  death  w^  an 
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accident  not  depending  upon  the  party :  but  Lord  Hardwicke  said, 
he  could  not  totally  set  aside  the  securities,  and  referred  to  a  case 
in  the  House  of  Lords  to  the  same  effect.  It  is  infinitely  stronger, 
where  it  is  the  act  of  the  party  acknowledged  by  him,  that  actually 
precludes  us  from  proving  the  demand  in  a  case,  in  which  in  many 
instances  it  is  clear  the  full  sum  was  advanced,  and  in  all  according 
to  the  Plaintiff's  admission  a  considerable  sum  must  have  been  ad- 
vanced. It  would  be  an  easy  way  of  destroying  every  security  to 
raise  suspicions  upon  the  transaction  and  give  a  security  inducing 
the  party  to  give  up  the  vouchers.  After  such  a  decision  no  party 
would,  as  Sir  W.  Lewis  did,  oiler  to  give  back  the  vouchers. 

Lord  Chancellor  [Loughborough].  I  will  state  to  you  the  im- 
pression upon  my  mind  at  present ;  and  leave  it  to  the  Plaintiff's 
Counsel  to  consider,  whether  they  can  carry  the  decree  farther.  I 
think  it  impossible  to  impeach  BernaPs  original  transactions  with 
Wharton  as  to  the  post  obits.  The  settlement  of  those  transactions 
is  a  confirmation  full  as  strong  as  that  in  the  case  mentioned.  I 
think,  as  at  present  advised,  it  is  impossible,  whatever  the  decree 
may  be  against  May,  that  he  could  have  any  equity  over  against 
Bernal.  The  inclination  therefore  of  my  opinion  at  present  is  to  let 
the  securities  stand  for  the  11,212/.  I2s  lOd.,  making  May  account 
to  Wharton  for  the  80007. 

As  between  May  and  Wharton  there  is  no  account  settled.  The 
accounts  are  of  such  a  nature  :  the  false  accounts  given,  the  falsifi- 
cation of  his  own  account  by  the  production  here,  make  it  perfectly 
just  to  decree  a  general  account,  charging  May  with  the  8000/. 

I  hold  the  same  idea  as  to  Da  Costa ;  for  in  making  up  that  bond 
for  7900/.  I  cannot  conceive  that  may  not  be  unravelled,  or  that  it 
is  a  true  account.  He  states  a  settlement  upon  the  29th  of  April, 
and  that  the  balance  was  7227/.  The  Plaintiff  produces 
*  a  receipt  for  2100/.  the  balance  upon  a  settlement  of  ac-  [*  58] 
counts  to  that  day.  It  is  also  true,  that  two  days  after- 
wards he  takes  a  bond  for  6000/.  and  a  note  for  1228/. ;  which  with 
the  note  for  600/.  in  Parker's  hands  are  the  basis  of  the  bond  for 
7900/.  upon  the  second  transaction.  But  when  I  come  to  look  into 
Bemal's  account  of  the  several  sums  taken  in  his  name  for  the  ben- 
efit of  Da  Costa,  I  find,  how  very  near  they  are  the  exact  amount  of 
the  sum  stated  by  Da  Costa  as  the  balance  upon  the  29th  of  April. 
There  is  the  1700/.  with  120/.  interest;  500/.  with  some  interest,  I 
do  not  know  exactly  what ;  the  200/. ;  the  suspicious  article  of  the 
2630/1  These  sums  altogether  make  5150/. ;  and  adding  the  2100/. 
they  come  so  very  near  the  sum,  that  it  impresses  my  mind,  that  the 
account  was  settled  by  taking  a  security  for  those  other  sums,  which 
were  covered  by  the  securities  in  the  name  of  Bernal,  and  that 
Wharton  is  doubly  charged.  The  consequence  would  be  to  give 
relief  so  far  to  Wharton  as  to  the  11,212/.  12*.  lOd. 

The  Attorney  Oeneral  [Sir  John  Mitford]  then  observing  upon 
the  difference  between  this  case  and  Lord  Chesterfield  v.  Janssen, 
where  there  was  no  doubt,  that  the  money  had  been  advanced,  said. 
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he  could  convince  the  Court,  that  all  the  money  was  not  advanced  ; 
and  there  was  the  greatest  reason  to  doubt,  whether  the  Plaintiflf 
ever  received  the  money,  which  it  was  imputed  to  him,  that  he  did 
receive,  and  whether  Bernal  actually  paid  those  considerations  even 
to  the  extent  he  represents. 

The  Lord  Chancellor  said,  he  was  very  open  to  argument  upon 
it :  if  that  was  shown,  it  would  carry  it  quite  out  of  the  case ;  ad- 
ding, that  in  throwing  out  the  present  state  of  his  opinion  he  went 
upon  the  presumption,  that  the  considerations  for  all  these  post  obit 
bonds  were  paid,  either  to  Wharton,  or  to  Da  Costa  as  agent  of 
Wharton  ;  and  as  to  Bernal  it  was  no  affair  of  his  what  passed  be- 
tween them  as  to  that  money. 

The  Attorney  General  in  the  reply  contrasted  this  case  with  Lord 
Chesterfield  v.  Janssen ;  in  which  there  was  no  question,  that  the 
money  was  fairly  advanced,  and  Sir  Theodore  Janssen 
[*59]  doubted  the  *l^ality  of  the  transaction,  and  communi- 
cated his  doubts  to  Mr.  Spencer.  The  Attorney  General 
also  referred  to  Lord  Thurlow's  opinion  on  confirmation  in  Crowe 
V.  Ballard  (1). 

The  remainder  of  the  reply  was  particularly  directed  to  impeach- 
ing Bernal's  account  of  the  considerations  he  had  paid  for  his  secur- 
ities, and  to  show,  that  Bernal  having  in  several  instances  had  notice, 
that  Da  Costa  was  deceiving  the  Plaintiff,  and  particularly  from  the 
circumstance  of  his  taking  the  bond  for  1700/.  as  for  money 
advanced  by  him,  though  by  his  answer  he  confessed  it  was  to  cover 
a  debt  to  Da  Costa,  had  no  right  to  consider  Da  Costa  as  the 
Plaintiff's  agent.  On  the  part  of  Bernal  it  was  again  attempted  to 
account  for  the  payment  of  the  3000/.  for  which,  it  was  alleged,  the 
Plaintiff  had  not  credit  upon  the  transactions  of  May,  June,  and 
July,  1793.  The  Lord  Chancellor  said,  it  was  not  very  material, 
how  it  was  paid ;  for  he  should  not  decide  upon  that  point ;  but 
leave  it  open  to  him  to  make  what  he  could  of  it  before  the  Master. 

Lord  Chancellor  [Loughborough].  I  shall  very  shortly  state 
the  principal  circumstances,  that  lead  to  the  decree  I  am  about  to 
make.  It  is  a  long  time,  since  I  have  been  acquainted  either  by  my 
own  experience  or  from  the  Reports  and  Books  with  a  case  of  so 
singular  and  complicated  fraud,  or  more  powerfully  calling  upon  the 
Court  to  make  those  persons,  who  state  themselves  as  actors  in  that 
fraud,  account  for  their  transactions  in  a  strict  and  regular  manner. 

The  Plaintiff  came  of  age  in  1788.  He  was  then  possessed  of  a 
considerable  estate  and  a  considerable  certain  reversion  upon  the 
death  of  Mrs.  Farquharson.  She  was  entitled  to  a  moiety  of 
a  third  of  the  Wharton  estate.  He  was  one  of  her*  co-heirs: 
and  she  was  not  in  a  capacity  to  dispose  of  her  property.  That 
therefore,  it  is  clear,  as  well  as  the  reversion  in  his  own  estate 
upon  the  death  of  his  mother,  was  certain.  He  had  also  very 
large  expectations  indeed   from  Mrs.  Wharton,   his  grand-aunt; 

(1)  3  Bro.  C.  C.  117;  emU,  vol.  i.  215;  see  the  note,  221. 
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who  was  entitled  to  two  thirds  of  the  Wharton  estate.  He  was 
her  natural  heir.  Her  character  is  perfectly  well  known.  She  had 
gone  through  a  very  long  life  with  great  frugality  ;  and  was  very 
likely  to  be  disgusted  by  any  extravagance  of  her  nephew.  It  was 
prudent  in  him,  as  long  as  she  lived,  to  have  a  reserve,  and  to  bor- 
row privately.  The  first  transaction,  which  gave  rise  to  this  suit, 
vras  in  1788.  He  had  a  singular  enough  security ;  a  bill  for  10002. 
upon  Mr.  Lascelles.  If  that  had  been  a  common  bill,  there  would 
have  been  great  difficulty  to  have  got  that  discounted.  For  some 
reason,  not  at  all  explained,  he  applies  to  his  friend  Mr.  May,  for  a 
proper  person  to  discount  that  bill ;  and  May  recommends  Da  Costa. 
In  the  first  transaction,  the  subject  of  this  suit,  which  began  about 
Autumn,  1789,  he  applies  to  Da  Costa,  who  has  been  employed  in 
all  the  business  afterwards  as  the  broker,  to  raise  for  him  1000/. 
upon  a  post  obit  payable  upon  the  death  of  Mrs.  Wharton.  He 
appears  to  have  been  pressing  for  the  money,  and  to  have  received 
it  all  at  Newmarket,  in  October,  1789 ;  the  terms  two  for  one.  I 
say  little  upon  the  gross  inequality  of  it.  With  regard  to  these  bar- 
gains, they  are  always  unequal.  Another  sum  of  lOOOZ.  was 
obtained  upon  the  like  terms ;  and  these  two  sums  were  united  in 
one  bond  for  4000Z. ;  and  I  take  it  these  two  sums  were  all  paid  to 
him.  In  1790,  we  find  three  more  sums,  in  all  to  the  amount  of 
2270/.  I  do  not  state  the  small  sums  separately.  They  were  fol- 
lowing pretty  rapidly,  upon  the  same  terms,  post  obits,  payable  upon 
the  death  of  Mrs.  Wharton. 

The  next  transaction  was  in  1791.  Upon  the  same  day  there 
are  two  post  obits  for  600/.  each,  supposed  to  be  advanced,  payable, 
the  one  upon  the  death  of  Mrs.  Wharton,  the  other  upon  the  death 
of  General  Lambton.  He  executed  in  one  day  to  Bernal  these  two 
bonds  for  1200/.  Mrs.  Wharton  dies  in  the  September  following, 
September^  1791.  Upon  her  death  at  the  end  of  six  months,  the 
amount  of  all  her  post  obits,  in  the  whole  9740/.  would  become  due 
upon  the  face  of  the  securities.  Wharton  came  into  possession  of 
a  very  large  sum  of  ready  money  upon  her  death.  In  June  follow- 
ing a  bond  was  taken,  dated  the  7th  of  June,  1792,  for  the  whole 
sum  of  9740/. ;  a  plain,  common  bond,  payable  in  a  year ;  and  at 
the  same  time,  which  is  a  remarkable  circumstance,  upon  the  same 
7th  of  June,  1792,  that  this  bond  is  taken  for  these  sums,  which,  if 
the  consideration  was  really  paid,  had  certainly  become  due  upon 
the  terms  of  the  post  obit  contracts,  a  bond  was  executed  of  the 
same  date  for  1700/.  as  for  money  advanced  by  Bernal ;  and  it  is 
now  confessed,  that  no  money  was  advanced  for  that  bond ;  but  that 
sum  was  to  cover  a  debt  to  that  amount  supposed  to  be 
owing  *  upon  notes  passed  between  Da  Costa  and  Whar-  ["*  61] 
ton.  But  in  the  transaction  of  that  date  no  notice  is 
taken  of  Da  Costa.  It  is  a  plain  bond  as  for  money  lent  by  Bernal. 
What  Bernal  had  to  do,  if  there  was  no  confederacy  between  him 
and  Da  Costa,  with  covering  Da  Costa's  demand  by  taking  the  secu- 
rity in  his  own  name,  is  not  at  all  explained.     When  the  year  came 
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round,  Wharton  was  called  upon  to  come  to  a  settlement;  and  pay 
the  9740Z.  and  the  1700Z. ;  and  upon  the  7th  of  June,  1793,  a  new 
transaction  took  place.  Instead  of  9740/.  we  find  a  new  bond  for 
6740Z.  and  a  post  obit  for  3000/.  That  post  obit  was  one,  upon 
which  3000Z.  was  or  was  not  paid :  but  it  is  certain,  that  upon  that 
date  it  could  only  relate  to  that  single  contingency,  upon  which 
there  had  at  that  date  passed  any  security  between  the  parties. 
Therefore  it  can  in  my  apprehension  refer  only  to  the  post  obit^  that 
was  then  settled,  payable  upon  the  death  of  Mrs.  Hall  Stevenson. 
In  a  month  afterwards,  the  6th  of  July,  another  post  obit  is  taken 
for  the  like  sum  of  3000/.  payable  upon  the  death  of  Mrs.  Farquhar- 
son  ;  and  also  we  find  upon  the  same  date,  and  making  part  of  the 
same  transaction,  another  post  obit,  in  its  conception  for  6486/.  in 
consideration  of  3243/.  supposed  to  be  advanced,  payable  upon  the 
death  of  General  Lambton,  in  case  he  should  live  beyond  the  25th 
of  March,  1794,  and  Wharton  should  survive  him.  It  did  so  hap- 
pen, that  General  Lambton  died  a  day  or  two  before  the  day. 
Therefore  only  the  single  sum  became  an  article  of  charge  in  the 
subsequent  settlement  of  accounts  as  against  Wharton. 

1  have  now  stated  all  the  securities,  upon  which  there  could  be 
any  account  due  in  June  1794.  From  June  1793  to  June  1794 
another  year  elapsed,  and  another  period  of  arrangement  arrived. 
But  also  before  that  period  two  notes  were  given  ;  which  came  as 
subjects  of  demand  in  tlie  settlement  of  accounts  in  June  1794:  one 
for  2630/.,  supposed  to  be  a  sum  of  money  due  from  Wharton  to 
Da  Costa.  The  PkintifT  contends,  that  was  originally  only  for 
1630/.;  and  the  note  upon  inspection  appears  to  have  been  mutilat- 
ed in  a  clumsy  enough  manner.  The  other  note  is  for  2900/.,  stat- 
ed, when  the  transaction  was  investigated,  to  have  been  a  note, 
which  passed  in  account  for  money  supposed  to  have  been 
[*  62]  lent  by  Mr.  May  to  the  Plaintiff:  and  which  had  by  *  May 
been  put  into  the  hands  of  Bernal ;  and  May  had  received  the 
value  from  Bernal ;  and  therefore  having  been  originally  a  debt 
from  Wharton  to  May  it  came  to  be  a  debt  from  Wharton  to 
Bernal. 

Having  stated  this,  it  becomes  necessary  now,  as  May  hitherto 
has  had  no  active  share  in  the  business,  to  state  how  he  came  into 
the  transaction.  I  will  state  it  from  his  own  answer.  His  first  an- 
swer was  prepared  with  due  speed  to  prevent  an  injunction.  He 
gives  a  frank  and  bold  answer.  He  states  himself  to  have  been  the 
friend  and  acquaintance  of  Wharton.  He  became  conected  with 
him  by  his  residence  at  the  same  time  at  York.  He  disclaims,  ex- 
cept a  very  trifling  concern,  having  had  any  money  transactions  with 
Da  Costa.  In  that  trifling  concern  he  states  himself  to  have  been 
acquainted  with  him ;  to  have  had  a  good  opinion  of  him ;  because, 
having  been  a  bankrupt,  he  had,  after  having  obtained  his  certificate 
pa4d  money  to  his  creditors ;  and  the  aspect  of  the  answer  is,  that  so 
far  from  having  had  any  transaction,  in  which  he  had  become  in- 
debted to  Da  Costa,  he  had  lent  him  money  ;  he  says  he  lent  hinr  a 
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nam  of  502. ;  and  he  profeflses  to  know  as  little  of  Bernal.  He 
knew,  there  were  such  persons ;  but  knew  nothing  of  their  transao- 
tions :  but  he  repeats  several  times,  that  he  had  no  idea  the  Plaintiff 
had  any  considerable  dealings,  imprudent  dealings,  with  either  of 
them.  Having  in  strong  terms  stated  his  utter  ignorance  of  any 
dealings  of  the  Plaintiff  with  Bernal  or  Da  Costa,  he  then  states  the 
history  of  hb  entering  into  this  tranction,  and  the  manner,  in  which 
be  first  became  acquainted,  that  the  Plaintiff  had  any  money  trans- 
actions with  them,  or  became  involved  in  any  embarrassment.  He 
repeatedly  says,  he  gave  great  credit  to  Mr.  Wharton  for  understand- 
ing and  prudence :  but  the  circumstance,  he  tells  (it  is  well  enough 
dressed  up)  is,  that  a  Mr.  Williams  had  consulted  him  upon  a  case 
of  usury,  and  in  that  consultation  had  disclosed  circumstances  to 
him  of  the  dealings  of  these  persons  with  several  persons ;  and 
among  the  rest  he  found  they  had  been  dealing  very  deeply  with 
Wharton.  From  his  regard  for  Wharton  this  circumstance  pressed 
upon  his  mind ;  and,  he  being  ill  in  bed,  Wharton  comes  to  pay 
him  a  friendly  visit ;  and  May  upon  his  sick  bed  lectures  Wharton ; 
communicates  to  him  what  he  was  told  ;  is  sorry  to  find 
him  in  this  distress ;  *  talks  very  prudently  and  wisely;  [*63] 
advises  him  to  extricate  himself;  and  he,  being  more  a 
man  of  business  than  Wharton,  offers  to  assist  him ;  and  tells  him, 
how  he  came  to  the  knowledge  of  his  affairs.  Wharton  confused 
and  ashamed  readily  accepts  the  offered  assistance. 

You  observe.  May  swears,  that  this  transaction  passed  in  or  about 
June  1794;  and  the  date  deserves  attention.  The  answer  was 
sworn  upon  the  27th  of  February,  1795.  Swearing  at  that  date  he 
dates  the  incident  of  WilUams  in  or  about  June  preceding.  It  is 
not  easy  to  conceive  that  so  singular  an  \ncident,  and  a  conversation, 
that  produced  such  serious  employment  in  Wharton's  business, 
could  remain  for  a  few  months  in  any  confusion  in  May's  mind. 
He  says,  this  passed  in  or  about  June.  I  take  it  the  first  day  of 
that  month.  He  cannot  make  it  later ;  for  a  Uttle  afterwards  the 
letter  authorizing  May  to  take  up  the  securities  fixes  the  date  of  his 
employment  in  Wha#on's  business.  But  from  the  most  certain  evi- 
dence we  know,  (I  am  now  giving  credit  for  the  truth  of  the  story  of 
Williams,  credit  to  a  certain  extent)  we  know,  this  incident  of  Wil- 
liams was  long  antecedent  to  June ;  for  the  writs  issued  in  the  ac- 
tions, that  were  brought,  upon  the  6th  of  May.  This  wc  find  from 
Edwards's  depositions ;  which  deserve  all  credit ;  for  he  is  perfectly 
confirmed  by  the  writs  served  and  the  appearances  put  in ;  and, 
when  we  go  farther,  we  find,  this  casual  client  of  Mr.  May's,  who 
opened  the  scene  of  usury,  who,  he  swears,  was  and  is  a  perfect 
stninger  to  him,  this  Mr.  WilUams,  is  brought  to  Edwards  by  Mr. 
May  under  the  borrowed  name  of  Blake,  his  person  not  being  then 
known  to  Edwards,  and  is  introduced  to  Edwards  as  the  person  to 
carry  on  the  actions ;  May  making  use  of  Mr.  Walton's  name ;  and 
May  under  the  name  of  Blake  paid  Edwards  five  guineas  for  the 
first  expense  of  bringing  the  actions.    The  farther  account  is,  that 


63  WHARTON  V,  MAY.  [1799. 

Williams  being  asked  by  Edwards,  where  he  lived,  where  he  came 
from,  answered  he  came  from  Bristol.  Edwards  naturally  thought, 
that  as  Williams  lived  at  an  inn,  if  he  should  be  asked  at  the  Judge's 
chambers,  who  the  Plaintiff  was,  and  where  he  lived,  &c.  it  would 
be  necessary  to  have  another  residence.  Therefore  at  the  recom- 
mendation of  Edwards  he  took  a  lodging  in  the  Adelphi. 
[*64J  A  little  more  money  was  advanced  to  Edwards;  *and 
afterwards  he  was  informed,  the  whole  business  was 
dropped;  and  he  was  to  go  no  farther;  and  Williams  disap- 
peared. 

Upon  this  transaction  I  am  necessarily  driven  to  this  conclusion ; 
that  Mr  May's  account  of  his  entrance  into  the  busioess  of  Wharton, 
Bernal,  and  Da  Costa,  is  a  downright  fiction,  a  fable  invented ;  and 
it  is  utterly  impossible,  that  May  in  that  answer  can  have  stated  it 
correctly ;  and  fiirther,  it  is  absolutely  certain,  that  it  is  a  deliberate, 
contrived,  falsehood ;  and  it  takes  from  him,  and  all  he  can  say  in 
his  own  favor,  every  degree  of  credit  In  consequence  of  that  con- 
versation with  Wharton  however  he  seems  to  say  he  had  an  author- 
ity to  interfere,  and  to  treat  with  Da  Costa  and  Bernal  on  the  part 
of  his  friend,  and  to  settle  <'  these  damnable  transactions  (1)."  He 
says,  a  few  days  after  the  receipt  of  the  letter,  dated  the  27th  of 
June,  he  appointed  Da  Costa  and  Bernal  to  meet  him,  in  order  to 
liquidate  their  demands.  We  find,  upon  the  1st  of  July,  only  three 
days  afterwards,  the  meeting  takes  place. '  What  time  he  took  to 
think,  before  he  sent  the  letter  to  appoint  the  meeting,  what  inspec- 
tion he  had  of  the  business,  is  not  very  obvious.  Supposing  him 
really  acting  as  the  friend  of  Wharton,  performing  the  duty  he  pro- 
fessed to  undertake,  it  was  utterly  impossible  within  the  time  to 
have  had  an  examination ;  ^specially  as  it  was  not  upon  the  28th  or 
29th  of  July,  as  appears  by  the  answer,  that  they  were  appointed  to 
meet. 

Then  what  is  the  examination  ?  Every  one  demand  Bernal  could 
bring  forward,  to  the  amount  of  19,212/.  12j.  lOd.  in  which  is  in- 
cluded the  2900Z.,  the  note  of  the  Plaintiff  to  May  himself,  for  that 
is  necessary  to  make  up  the  sum  of  19,2I2Z.  ]#«•  lOd.,  all  is  admit- 
ted, and  agreed  to  be  the  sum,  for  which  Bernal  is  entitled  to  pay- 
ment. May  says,  he  was  not  able  to  impeach  the  securities  by  any 
settlement.  What  reason  had  he  to  settle  his  own  note  among 
them  ?  It  is  inconceivable,  how  Wharton's  note  to  May  comes  to 
be  found  played  into  Bernal's  hands,  to  be  settled  among  all  "  these 
damnable  transactions  "  (2).  There  was  a  httle  more  in  the  busi- 
ness still.  Though  Mr.  May  had  no  evidence  to  impeach 
[*65]  these  transactions,  a  few  questions  were  to  be  *  asked. 
The  1700/.  was  no  debt  of  Bernal's.  He  does  not  pre- 
tend it  was  due  to  him.  Bernal,  if  the  question  had  been  put  to  him 
would,  it  is  to  be  supposed,  have  given  the  answer  he  now  does. 

(1)  The  expression  of  the  Plaintiff's  letter,  97th  June,  1794. 

(2)  See  the  Plaintiff's  letter,  27th  June,  1794. 
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So,  as  to  the  2630/. ;  that  was  not  his  aflair,  but  Da  Costa's^  to  be 
settled  with  him.  So,  as  to  the  sum  of  3243/.,  the  consideration  of 
the  poii  obit  payable  upon  the  death  of  General  Lambton ;  that  also 
was  matter  of  inquiry.  Some  examination  might  have  been  had, 
how  the  money  was  advanced.  No :  no  question  is  asked :  all  is 
admitted.  It  passed  as  a  debt  Wharton  was  bound  to  discharge  to 
the  amount  of  19,212/.  129.  lOd. 

But  this  is  not  all ;  for  we  find  another  transaction.  Mr.  May, 
who  is  the  friend  of  Wharton,  who  had  been  in  an  afflicting  situation 
himself,  feeling  a  regard  for  Wharton,  and  acting  for  the  purpose  of 
extricating  him  from  his  embarrassments,  takes  this  opportunity  of 
quietly  and  snu^y  settling  his  own  demand.  Who  was  the  mid- 
dle man  there  ?  Who  settles  the  account  between  Wharton  and 
May  ?  And  it  is  a  very  singular  settlement ;  for  he  takes  a  bond 
for  4140/. ;  making  Wharton  debtor  to  him,  if  the  account  is  true 
and  fair,  in  the  sum  of  5873/.  14<.  id.  It  was  very  handsome  and 
lair,  if  the  account  is  just:  but  it  was  an  odd  occasion,  upon  which 
Mr.  May  was  to  settle  his  account  with  Wharton ;  and  such,  that, 
with  the  credit  he  takes  for  being  in  some  degree  a  man  of  business, 
it  was  not  very  prudent  to  put  an  end  to  all  the  vouchers,  which 
were  to  substantiate  that  demand ;  for  it  is  obvious,  it  was  an  ac- 
count current  between  Wharton  and  May ;  and  settling  such  an  ac- 
count, when  the  business  he  was  employed  in,  was,  not  to  settle  his 
own  account,  but  to  get  Wharton  out  of  "  these  damnable  transac- 
tions, "  (1)  was  singular. 

If  I  was  to  stop  here,  and  the  case  went  no  farther,  is  it  possible, 
that  this  Court  should  not  relieve  against  such  a  transaction,  settled 
by  such  a  person  as  May,, settling  his  own  affairs  at  the  same  time, 
and  settled  obviously  without  inquiry,  examination,  or  any  attempt 
to  do  the  duty  he  took  upon  himself  as  the  friend  of  Wharton  ? 
The  best,  that  could  be  said  for  him,  would  be,  that  he  was  inadver- 
tent, careless,  and  surprised ;  that  he  was  not  quite  the  man  of  busi- 
ness he  thought  himself.  But  that  is  not  all ;  for  the  case 
♦  does  not  rest  here.  After  this  we  find  another  transac-  [*  66] 
tion  about  the  same  time.  But  first  I  shall  take  notice  of 
the  manner,  in  which  this  settling,  and  what  he  calls  extricating 
Wharton,  was  effected.  The  friendship  he  shows  Wharton  is,  that 
he  makes  Wharton  debtor  to  him  to  the  same  amount.  The  debt  is 
shifted  from  Bernal  to  May.  He  makes  himself  creditor  of  Whar- 
ton (or  the  debt  of  Bernal ;  and  takes  at  the  same  time  his  own  de- 
mand liquidated  and  settled ;  and  he  takes  separate  bonds,  and  for 
the  whole  sum,  to  cover  the  19,212/.  12^.'  lOd.  How  is  Wharton 
relieved  ?  How  is  he  the  better  for  this  ?  How  does  he  get  out  of 
the  hands  of  Da  Costa  and  Bernal  ?  But  he  puts  himself  into  the 
hands  of  May ;  and  does  not  save  one  single  fi^rthing  by  the  friend- 
ly interposition  of  Mr.  May,  nor  rid  himself  of  any  one  difiiculty. 
It  was  indifferent  to  him,  whether  he  owed  that  sum  to  the  one 

(1)  See  the  Pkintiff's  letter,  37tb  June,  1794. 
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or  the  other :  only  that  by  removing  the  transaction  fiirther  from 
the  original  dealers  any  unravelling  or  other  settlement  of  these  ac- 
counts was  made  more  difficult  upon  the  part  of  Wharton. 

Thus  far  I  have  stated  the  case,  as  it  appears  as  to  May  upon  his 
first  answer :  but,  having  dropped  this  circumstance  of  Williams,  as 
in  the  course  of  his  story  affording  a  plea,  why  he  should  take  upon 
himself  this  employment  as  the  friend  of  Wharton,  a  little  farther 
inquiry  was  made :  the  first  answer  having  stated  no  more  than  I 
have  related.  I  ought  to  notice,  that  Mr.  Ayscough  was  the  witness 
to  these  securities.  I  do  not  know,  whether  I  understand  it  accu- 
rately :  but  I  think,  it  was  supposed  at  the  bar,  that  Ayscough  had 
expressed  himself,  that  the  Plaintiff  had  been  relieved  by  May,  and 
that  May  had  got  him  oat  of  a  dreadful  scrape.  That  is  not  so. 
In  the  answer,  there  is  a  little  confusion  in  the  expression,  but  it  is, 
that  Wharton  said,  May  had  got  him  out  of  a  dreadful  scrape,  not 
that  Ayscough  passed  such  a  judgment  upon  the  transaction ;  but 
that  the  Plaintiff  said  so  in  his  presence.  Then  Ayscough,  exe- 
cuting the  bonds  as  a  witness,  gives  very  little  countenance  to  the 
transaction :  a  fair  man,  of  Wharton's  acquaintance,  desired  by  him 
to  witness  the  execution ;  he  being  very  well  satisfied  with  May's 
conduct ;  and  Ayscough  not  inquiring  farther. 

Upon  the  second  answer  it  comes  out,  that  this  is  not  all,  that 
passed  upon  the  1st  of  July,  1794.  He  admits  through  an 
[*67]  *  immense  number  of  falsehoods  respecting  Williams,  that 
80001.  had  been  paid  as  a  compensation  for  the  actions 
brought  in  the  name  of  Williams,  and  paid  by  fiernal  and  Da  Cpsta, 
being  very  much  alarmed  at  the  event  of  the  actions,  or  very  much 
afraid  of  their  characters :  it  is  sometimes  put  one  way,  sometimes 
the  other ;  and  that  this  payment  was  made,  for  whom  ?  For  the 
advantage  of  Wharton  ?  No :  it  is  distinctly  sworn,  that  it  was 
made  to  Williams.  In  the  account  with  Bemal  credit  is  taken  by 
May  for  the  8000/.  as  paid  to  Williams.  I  suppose,  it  is  hardly  ne- 
cessary to  state  much  as  to  that,  after  all  the  evidence,  that  was 
read  ;  and  no  degree  of  credulity  can  possibly  be  so  great  as  to  be 
imposed  upon,  now  that  the  matter  is  opened  a  little,  by  the  story  of 
Williams ;  and  considering  the  different  accounts  May  gives.  The 
former  account  was,  that  May  was  consulted  by  Williams,  a  perfect 
stranger  to  him.  In  the  second  answer  he  states,  that  he  suspected 
Wharton  was  the  director  of  the  actions ;  and  that  suspicion  con- 
tinued in  his  mind,  till  Williams  gave  him  a  copy  of  the  declaration 
or  information.  It  is  clear,  no  declaration  or  information  ever  exist- 
ed. He  says,  that  in  reading  that  declaration  or  information  he 
found,  it  extende4  to  money  transactions  between  Da  Costa  and 
other  persons,  naming  four  besides  Wharton,  and  that  Williams  also 
informed  him,  which  is  singular  information  from  WiUiams,  that  an 
action  was  brought  against  May  himself  in  the  name  of  Franco. 
From  all  these  circumstances  he  concludes,  that  the  Plaintiff  could 
not  furnish  the  matter  of  the  declaration.     All  this  is  strange  inven- 
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tion  :  but  it  goes  upon  circumstances  clearly  demonstrated  to  have 
no  possible  existence. 

So  far  from  the  answers  of  May.  But  that  is  not  all  the  evidence 
as  to  his  conduct ;  for  they  have  read,  and  properly  read,  as  evidence, 
the  examination  of  May  upon  that  fraudulent  commission  of  bank- 
ruptcy, that  was  superseded.  Upon  that  I  find,  that  May  for  a  very 
considerable  period  before  was  in  all  his  transactions  involved  with 
Bernal  and  Da  Costa  continually  :  fiernal  supporting  him  at  York 
with  credit :  they  supporting  his  credit ;  he  supporting  theirs ;  and 
I  cannot  forget,  and  it  is  just  here  to  take  notice,  that  this  is  not  the 
only  case,  in  which  I  find  Mr.  May  playing  all  those  tricks  of  a  sharp- 
er, detected  by  the  contradiction  of  his  own  evidence  and  by  the 
evidence  against  him. 

•The  result  is,  that  Wharton  has  been  circumvented,  [♦68] 
deluded  and  cheated,  into  all  this  settlement  of  accounts, 
by  Mr.  May,  with  his  eyes  shut :  May  professing  to  act  as  his  friend 
and  agent ;  but  instead  of  managing  his  affairs  managing  his  own. 
How  far  he  is  interested,  whether  he  was  employed  by  these  people 
as  a  setter  to  engage  Wharton,  is  not  distinctly  disclosed  :  but  from 
the  whde  this  result  appears ;  that  by  the  confederacy  and  agency 
of  these  three  persons,  playing  into  each  other's  hands,  the  Plaintiff 
has  been  grossly  defrauded.  I  cannot  take  upon  myself  to  solve  how 
the  dOOOL  came  into  the  hands  of  May.  Bernal  and  Da  Costa  ap- 
pear to  have  lost  that  sum  through  his  interference.  It  is  clear,  they 
were  alarmed,  and  that  they  were  glad  to  abate  that  sum  in  that, 
which  they  brought  forth  as  the  demand  against  Wharton.  That 
sum  abated  was  not  put  into  the  pocket  of  Williams.  How  they 
came  to  let  it  pass  into  May's,  unless  that  upon  the  ground  of  so 
many  other  transactions  they  thought  they  could  get  it  back  again, 
I  cannot  take  upon  me  to  say.  Such  a  transaction  is  completely  in- 
explicable. One  has  heard  a  story  of  persons,  who  had  setded  their 
transactions  of  cheating  other  people,  and  sat  down  to  play.  One 
observed  another  packing  the  cards,  but  gave  him  no  interruption, 
because  he  thought,  he  should  pick  the  pocket  of  the  other  of  what 
he  would  get  by  cheating  the  rest.  Whether  this  was  a  transaction 
of  that  sort,  or  not,  it  is  very  clear  that  May,  as  the  active,  real 
friend,  of  Wharton,  doing  what  he  professed,  might  have  taken  ad- 
vantage of  that  80001. :  which  among  them,  it  is  very  clear,  has  been 
gained  to  May  upon  these  transactions. 

Upon  the  result  of  the  whole  I  mean  to  state  the  ground  of  my 
decree,  before  I  come  to  the  particular  directions. 

By  the  decree,  asaflirmed  by  the  House  of  Lords  with  some  slight 
variations,  it  was  declared,  that  the  nine  bonds  for  payment  of  2000/. 
each,  and  the  bond  for  4150Z.  dated  respectively  the  1st  of  July, 
1794,  and  the  two  bonds  for  1000/.  and  1012/.  dated  the  3d  of  No- 
vember, 1794,  given  by  the  Plaintiff  to  the  Defendant  May,  and  also 
the  warrants  of  attorney,  &c.  and  also  the  bond  for  7900/.,  dated 
the  10th  of  July,  1794,  given  by  the  Plaintiff  to  the  Defendant  Da 
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Costa,  and  the  wanant,  &c.  appear  to  have  been  the  result  of  a 
confederacy  between  the  Defendants  Bernal,  Da  Costa  and  May, 
to  defraud  and  impose  on  the  Plaintiff,  and  obtained  by  an  abuse 
of  the  confidence  given  to  Da  Costa  and  May,  pretending  to 
act  as  agents  for  the  Plaintiff,  with  the  privity  and  knowledge 
of  Bernal,  sharing  in  the  unjust  gain  of  the  several  transactions 
in  the  pleadings  mentioned;  and  that  the  said  bonds  and  judg- 
ments shall  only  stand  as  security  for  the  sums,  which  shall  ap- 
pear to  be  really  due  from  the  Plaintiff  upon  the  accounts  herein-^ 
after  directed. 

An  account  was  directed  of  all  dealings  and  transactions  between 
the  Plaintiff  and  the  Defendant  Bernal ;  in  which  the  Plaintiff  is  to 
stand  charged  with  4000/.  as  due  from  him  upon  the  8th  of  Septem- 
ber, 1791,  on  the  bond,  dated  the  9th  of  November,  1789;  and  in 
respect  of  the  other  bonds,  payable  on  the  contingency  of  his  surviv- 
ing Mrs.  Wharton,  and  also  of  the  bond  for  1200/.,  dated  the  1st  of 
April,  1791,  payable  upon  the  death  of  General  Lambton,  it  was  or- 
dered, that  the  Master  do  inquire,  what  was  the  consideration  of 
each  of  those  bonds  ;  and  whether  the  same  was  really  paid  or  ad- 
vanced to  the  Plaintiff  by  the  Defendant  Bernal  at  or  before  the  ex- 
ecution of  such  bonds  respectively  ;  and  in  what  manner  the  same 
was  paid  ;  and  in  case  it  shall  appear,  that  the  same  was  fully  paid, 
that  the  Plaintiff  stand  charged  with  the  sum,  for  which  the  bond 
was  given ;  and  in  case  it  shall  not  so  appear,  that  the  Plaintiff  stand 
charged  with  such  sum  only  as  was  really  received  by  him. 

The  Master  was  directed  to  inquire,  whether  the  sum  of  3000/. 
was  actually  paid  and  advanced  by  the  Defendant  Bernal  to  Plaintiff 
at  or  before  the  execution  of  the  bond  for  6000/.  dated  the  30th  of 
May,  1793,  and  payable  on  the  death  of  Ann  Hall  Stevenson  ;  in 
what  manner  the  same  was  paid  or  advanced  ;  and  whether  the  same 
or  any  part  thereof  was  either  returned  to  Bernal  or  wrote  off  in  ac- 
count between  the  Plaintiff  and  him  on  the  7th  of  June,  1793  ;  also 
to  inquire,  whether  the  sum  of  3000/.  was  really  paid  or  advanced 
by  the  Defendant  Bernal  to  the  Plaintiff  at  or  before  the  execution 
of  the  bond  for  6000/.  dated  the  6th  of  July,  1793,  and  payable  on 
the  death  of  Frances  Farquharson  ;  and  in  what  manner  the  same 
was  paid  or  advanced.  The  Master  was  also  directed  to  inquire, 
what  was  the  sum  really  paid  or  advanced  by  Defendant  Bernal 
to  the  Plaintiff  at  or  before  the  execution  of  the  bond  for 
[*70]  ♦6486/.,  dated  the  6th  of  July,  1793,  on  the  contingency 
of  General  Lambton's  death ;  and  in  what  manner  the 
same  was  paid  or  advanced  ;  and  it  was  ordered,  that  the  Master  do 
state,  what  he  shall  find  to  have  been  the  sum  really  due  by  the 
Plaintiff  (exclusive  of  the  two  bonds  for  6000/.  each)  to  Bernal  on 
the  1st  of  July,  1794,  (in  his  own  right)  and  also  what  sums  claimed 
by  him  at  that' date  were  claimed  by  him  in  trust  for,  or  as  standing 
in  the  place  of,  the  Defendants  Da  Costa  and  May  respectively ; 
which  sums  in  respect  of  the  privity  between  him  and  them  are  to  be 
carried  to  the  several  accounts  hereinafter  directed. 
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An  account  was  directed  of  all  dealings  and  transactions  between 
the  Plaintiff  and  the  Defendant  Da  Costa ;  and  an  inquiry,  what  sums 
had  been  received  by  Da  Costa,  as  broker  or  agent  for  the  Plaintiff, 
and  what  sums  he  had  paid  or  disbursed  to  or  for  the  use  of  the 
Plaintiff;  and  what  commission  he  had  charged,  and  what  he  ought 
to  have  been  allowed ;  and  an  inquiry,  whether  the  cancelled  note 
for  2630L  dated  the  18th  of  May,  1793,  which  is  in  the  hands  of  the 
Plaintiff's  Clerk  in  Court,  was  really  given  for  such  sum  or  for  1630/. ; 
and  what  was  the  consideration  for  the  same,  and  when  paid,  and  in 
what  manner  ;  and  the  Master  was  to  be  at  liberty  to  state  that  spe- 
cially, and  by  a  separate  Report,  if  he  shall  think  fit,  and  the  parties 
desire  it. 

An  account  was  directed  of  all  dealings  and  transactions  between 
the  Plaintiff  and  the  Defendant  May,  and  of  all  moneys  received  by 
May  for  or  on  account  of  the  Plaintiff,  and  of  all  sums  paid  or  dis- 
bursed to  or  for  the  use  of  the  Plaintiff;  and  it  was  declared,  that 
May,  acting  or  pretending  to  act  on  behalf  of  the  Plaintiff  in  the  set- 
tlement of  his  affairs,  ought  not  have  credit  for  the  sum  of  8000/., 
alleged  to  have  been  obtained  as  an  abatement  from  the  demands  set 
up  by  the  two  other  Defendants  Da  Costa  and  Bernal  against  the 
Plaintiff;  and  that  the  Defendant  May  is-  entitled  to  hold  the  two 
bonds,  dated  respectively  the  3d  of  November,  1794,  which  he  ob- 
tained from  the  Plaintiff  in  lieu  of  bonds  for  6000/.  each  payable  on 
the  respective  deaths  of  Ann  Hall  Stevenson  and  Frances  Farquhar- 
son,  and  with  which  he  was  intrusted  by  the  Plaintiff  to  compound 
and  settle  with  Bernal,  as  a  security  only  for  such  sum  as 
was  really  paid  or  bona  fide  allowed  ♦  in  account  between  [*71] 
him  and  Bernal,  when  the  last-mentioned  bonds  were 
given  up. 

The  common  directions  were  given  for  the  production  of  all 
books,  papers,  &c.  and  the  parties  to  be  examined  upon  interroga- 
tories, &c.  In  the  mean  time  it  was  ordered,  that  the  Defendants 
May  and  Da  Costa  be  restrained  from  entering  up  any  judgment  or 
carrying  on  any  action  in  the  Court  of  Great  Session  in  Scot- 
land (1),  (a),  on  their  securities,  unless  upon  the  default  of  the 
Plaintiff  to  answer  interrogatories  or  to  prosecute  the  account,  this 
Court  shall  otherwise  order.     The  Defendants  were  restrained  from 


(1)  BuMu  v.  Munda^y  5  Madd.  297;  Kenrudy  v.  EaH  of  CassUis,  2  Swanst. 
3ia    See  the  note,  323. 

(a)  As  to  the  jurisdiction  in  such  cases,  see  Eden  on  Injunct  (2d  Am.  ed.)  ch. 
7,  p.  176,  177 ;  2  Story,  Eq.  Jur.  §  809.  Without  regard  to  the  situation  of  the 
subject  matter  of  the  suit,  the  Court  will  consider  the  equities  between  the  par- 
ties; and  decree  in  personam  according  to  those  equities;  and  enforce  obedience 
to  its  decree  by  process  in  pertonam,  2  Story,  Eq.  Jur.  §  899.  The  jurisdiction 
of  the  Court  may  be  uphela,  whenever  the  parties,  or  the  subject,  or  sucli  a  portion 
of  the  subject  are  within  the  jurisdiction,  that  an  effectual  decree  can  be  made 
and  ei^orced,  so  as  to  do  justice,  ff^ard  v.^^edondo,  1  Hopkins,  213.  See 
Mead  v.  MerriU,  2  Paige,  404 ;  MitcheU  v.  Bunch,  2  Paige,  (m ;  Poriarlinpon  v. 
SouUby,  3  Mylne  &  Keen,  104 ;  Bwda  v.  Orr,  1  Young  &  Coll.  4n4 ;  Graham 
on  Juris,  b.  2,  ch.  3,  p.  591,  d  seq ;  Lord  Cranttown  v.  Johnston,  3  Ves.  Jur.  170, 
note  (a) ;  Story,  Conn.  Laws,  §  544,  545. 
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assigning  their  securities.  The  Plaintiff  was  ordered  to  pay  the 
costs  of  the  Defendants,  the  £iir  holders  of  the  bonds ;  and  the 
Defendants  May,  Da  Costa  and  Bernal,  were  ordered  to  pay  to  the 
Plaintiff  those  costs  together  with  his  own.  The  consideration  of 
farther  directions,  interest  and  subsequent  costs,  was  reserved,  with 
liberty  to  apply  (1). 

May's  Counsel  pressed  for  an  injunction  to  restrain  Da  Costa  from 
proceeding  against  May  on  his  colhteral  security  for  the  7900/. :  but 
the  Lord  Chancellor  refused  to  make  any  order  between  them  in 
this  cause,  

1.  Whenever  a  fair  inference  arises,  either  of  ignorance  on  the  one  side  as  to 
the  extravagant  nature  of  the  transactionB,  or  of  undue  influence  on  the  other  part, 
no  convevances  obtained  from  a  distressed  party,  (where  urgent  necessities  render 
him  hardly  a  fVee  a^nt,)  can  be  supported  as  more,  at  the  utmoet,  than  securities 
for  any  balance  which  may  be  truly  due  on  the  account  between  the  parties. 
Nor  (though  kukeg  may  sometimes  protect  from  impeachment  transactions  origin- 
ally of  a  very  questionable  nature,)  can  acquiescence  be  imputed,  so  long  as  the 
same  circumstances  of  undue  influence  on  one  side,  and  distress  on  the  other,  in 
which  the  oppression  commenced,  continued  to  operate.  PunxU  v.  Maenamara^ 
14  Ves.  106, 121, 122.  And,  in  considering  whether  a  settlement  between  a  con- 
fldential  agent  and  his  employer  can  stand,  it  will  be  necessary  to  ascertain 
whether  such  settlement  was  the  free,  uninfluenced,  well  understood  act  of  the 
employer's  mind,  enlightened  by  a  full  knowledge  of  all  the  circumstances  which 
it  was  the  duty  of  the  acrent  to  communicate :  Harris  v.  Drtemaiheere,  15  Ves. 
40:  a  fartiier  question  wiU  also  be  —  not  merely  whether  the  party  agreeing  to 
the  settlement  knew  what  he  was  doing,  but — how  that  intention  was  produced  ? 
with  reference  to  which,  the  situation  of  the  employer  as  to  pcibuniaiy  circum- 
stances must  be  attended  to.    Hugutnin  v.  Basdy^  14  Ves.  300. 

2.  Pod-ohU  securities  will,  on  grounds  of  public  policy,  be  strictly  examined ; 
and  very  great  inadequacy  of  consideration  may,  of  itself,  be  sufficient  to  induce 
a  Court  to  presume  oppression :  Dariy  v.  Sing^don^  Wightwick,  29 ;  Crmot  v. 
Btdlard,  1  Ves.  Jun.  220 :  but,  though  post-MU  in  generd  are  not  to  be  coun- 
tenanced in  Equity,  (Earl  of  ChaAafidd  v.  JaiuMn,  1  Atk.  347,  a53,)  still  it  is  not 
of  necessitv  that  pod-^ohii  bonds  must  be  affected,  merely  by  showing  that  the 
money  might  have  been  procured  on  more  reasonable  terms.  TvrUng  v.  MarqmM 
Townsen^  19  Ves.  634. 

3.  As  to  the  right  of  injoinincr  proceedings  in  the  Court  of  Great  Session  in 
Scotland,  see,  ante,  the  note  to  Lord  Dillon  v.  Mvaret^  4  V.  357. 

4.  The  decree  made  in  the  present  suit  was  affirmed,  on  appeal,  by  the  House 
of  Lords,  in  the  year  1807. 
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(1)  This  decree  was  affirmed  in  the  House  of  liords  on  the  10th  of  August, 
507. 
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M'LEAN  V.  LONGLANDS. 
[Roix8.^1799,  Nov  25.] 

Tkbtatob.  having  proved  the  value  of  annuities,  secured  to  the  separate  use  of 
his  wife,  as  a  debt  under  the  bankruptcy  of  the  grantors,  his  assets  were 
charged  with  the  dividends  only,  upon  tne  foot  of  that  transaction,  not  with  the 
annuities,  as  subsisting. 

A  claim  by  the  testator's  widow  to  dividends,  to  which  he  was  entitled  under  a 
bankruptcy,  as  a  gift  by  him  to  her  separate  use,  failed ;  the  evidence  not  even 
afibrding  a  sufficient  ground  for  directing  an  issue,  (a) 

General  M'Lean  having  purchased  from  Hutchinson  Mure  and 
William  Mure  three  annuities  of  200/.  300/.  and  350/.  the  first  for 
the  lives  of  General  M'Lean  and  his  v\^ife  and  4he  survivor,  the 
second  for  her  life,  and  the  third  for  his  life,  singly,  all  secured  by 
the  joint  ahd  several  bonds  of  the  Mures,  by  indentures,  dated  the 
2l8t  of  September,  1789,  assigned  all  the  said  annuities 
to  John  Ogilvie  and  Edmond  Elliston,  their  *  executors,  [*  72] 
dLC.  upon  trust  to  permit  his  wife  Jane  M'Lean  to  receive 
all  the  arrears  due  at  his  decease ;  and  in  case  he  should  die  in  her 
life,  then  as  to  the  annuities  of  200/.  and  300/.  from  and  after  his 
decease  in  trust  to  pay  an  annuity  of  27/.  to  Margaret  M'Lean  for 
life,  and  the  like  annuity  to  Susannah  M'Lean,  an  annuity  of  20/. 
to  Betty  M'Lean,  and  such  other  annuities,  not  exceeding  50/.  per 
annum,  as  he  should  at  any  time  direct ;  and  upon  farther  trust  to 
pay  to  and  empower  the  said  Jane  M'Lean  and  her  assigns  to 
receive  the  said  two  annuities,  subject  to  the  said  payments. 

The  Mures  becoming  bankrupt.  General  M'Lean  was  admitted  a 
creditor  upon  their  respective  separate  estates  for  4613/.  and  upon 
the  joint  estate  for  8590/.  Is.  8d.  and  3713/.,  being  the  calculated 
value  of  the  annuities. 

General  M'Lean,  having  no  issue,  by  his  will,  dated  the  1 0th  of 
May,  1796,  made  a  general  disposition  of  his  real  and  personal 
estate  to  his  wife,  her  heirs,  executors,  administrators  and  assigns ; 
and  appointed  her  sole  executrix.  Afterwards  by  a  codicil  he 
appointed  Ogilvie  and  Longlands  to  be  joint  executors  with  her ; 
and  reciting,  that  he  had  given  her  all  his  property  absolutely,  he 
revoked  such  absolute  bequest,  except  as  to  plate,  jewels,  and  house- 
hold furniture ;  and  gave  the  enjoyment  of  all  the  rest  of  his  prop- 
erty to  her  during  her  natural  life  ;  and  directed,  that  after  her  death 
that  property  should  revert  to  James  Allen  Parke  and  Lauchlan 
M'Leui,  his  nephews. 

The  will  was  duly  attested  by  three  witnesses.  The  codicil  was 
unattested.  The  testator  died  upon  the  18th  of  February,  1798. 
His  widow  and  the  other  executors  proved  the  will  and  codicil. 

After  the  death  of  the  testator  the  bill  was  filed  by  the  widow,  on 
behalf  of  herself  and  the  other  surviving  annuitants,  and  the  trustees 

(a)  See  2  Story,  Eq.  Jur.  §  1375. 
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under  the  settlement,  the  widow  claiming  out  of  the  assets,  first,  the 
sum  of  1850/.  as  a  gift  made  by  her  husband  in  his  life-time  to  her 
sole  and  separate  use  ;  and,  secondly,  an  annuity  of  500/. 
[♦  73]  a  year  for  her  life,  subject  to  the  other  ♦  annuities,  accord- 
ing to  the  setdement.  In  support  of  the  latter  claim  the 
bill  charged,  that  the  testator  without  consulting  his  wife  or  any  of 
the  other  persons  elected  to  give  up  the  said  several  annuities,  and 
to  prove  the  sum  of  8326/.  as  a  debt  under  the  Commission  in 
respect  of  them ;  and  that  he  received  several  dividends ;  and  others 
are  expected  ;  which  in  the  whole  will  amount  to  more  than  sufficient 
to  purchase  an  annuity  of  500/.  and  upwards  for  the  life  of  the 
Plaintiff;  and  that  the  commutation  of  the  annuities  for  a  sum  of 
money  cannot  affect  her  right  under  the  setdement.  The  prayer  of 
the  bill  was,  that  an  account  may  be  taken  of  the  debts,  legacies, 
and  funeral  expenses  of  the  testator,  and  of  his  personal  estate ; 
that  the  Plcuntiff  may  be  at  liberty  to  deduct  1850/.  out  of  his 
estate ;  and  that  out  of  the  residue  an  annuity  of  500/.  for  her  life, 
subject  to  the  other  annuities  according  to  the  settlement,  may  be 
secured ;  and  that  she  may  be  permitted  to  receive  the  interest  of 
the  remaining  part  of  the  personal  estate  for  her  life,  &c.  according 
to  the  will. 

The  nephews  of  the  testator,  Parke  and  M'Lean,  by  their  answer 
stated,  that  at  the  time  the  Commission  issued  the  penalties  of  the 
bonds  were  forfeited ;  the  annuities  being  in  arrear ;  and  that  upon 
an  appeal  to  the  King  in  Council  from  a  judgment  obtained  by  the 
testator  in  Jamaica  it  was  determined,  that  an  agreement  signed  by 
the  executors  of  Atkinson,  a  deceased  partner  with  the  Mures,  was 
void ;  and  that  the  testator  had  no  remedy  ;  and  the  only  compensa- 
tion he  could  obtain  was  by  procuring  himself  to  be  admitted  a 
creditor  under  the  Commission ;  and  the  Defendants  denied,  that 
he  elected  to  prove  under  the  Commission  and  give  up  the  annui- 
ties. They  stated,  that  the  Plaintiff  in  many  conversations  approved 
of  his  proving  under  the  bankruptcy,  and  relinquishing  any  claim  as 
for  subsisting  annuities. 

In  support  of  the  Plaintiff's  claim  to  1850/.  John  Lewis  deposed, 
that  upon  the  6th  or  7th  of  February,  1798,  he  was  requested  by 
the  testator  and  his  wife  to  accompany  him  to  Guildhall  on  Saturday 
the  10th  for  the  purpose  of  receiving  a  dividend  from  the  estate  of 
the  Mures,  amounting,  as  was  supposed,  to  about  2000/. ;  and  which 
dividend,  when  so  received,  was  intended  by  General  M'Lean  to  be 
immediately  paid  over  or  delivered  to  his  wife  for  her  own 
[♦74]  proper  use  and  benefit;  for  he  then,  and  had  *at  various 
other  times,  declared,  that  the  money  accruing  from  the 
said  dividend  should,  so  soon  as  it  was  received,  be  delivered  into 
the  hands  or  disposal  of  his  wife,  to  be  by  her  -either  vested  in  the 
whole  or  in  part  in  the  public  funds  or  upon  mortgage,  as  he  should 
choose,  in  the  names  of  trustees,  for  her  own  separate  use  ;  and  it 
had  been  agreed  between  him  and  his  wife,  that  the  deponent  should 
be  one  of  the  trustees;   General  M'Lean  also  declared  the  same 
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intention  respecting  the  dividend  afterwards ;  and  in  particular,  when 
the  deponent  called  according  to  the  appointment  on  Saturday  the 
lOtb,  notice  having  been  received,  that  the  dividend  was  deferred  to 
Tue^y,  and  the  Plaintiff  expressing  some  dissatisfaction  at  the 
delay,  General  M'Lean  then  told  her,  tliat  she  should  give  herself 
no  uneasiness  upon  that  account ;  for  the  dividend  would  assuredly 
be  paid  on  Tuesday  next ;  and  she  should  immediately  receive  it, 
and  make  what  use  of  it  she  thought  proper.  Upon  the  15th  of 
February,  the  deponent  was  informed  by  the  Plaintiff  that  Callender 
had  in  pursuance  of  her  husband's  directions  and  authority  deliv- 
ered to  her  two  checks,  drawn  by  the  assignees  upon  their  bankers, 
for  1850/.  payable  to  Ann  M'Lean  or  bearer,  on  account  of  the 
said  dividend.  She  produced  the  checks ;  and  the  deponent  advised 
her  immediately  to  demand  payment  from  the  bankers,  and  to  apply 
and  vest  the  money  for  her  use  according  to  the  repeatedly  declared 
intention  of  her  husband,  and  he  so  advised  her  under  the  appre- 
hension, that  in  case  her  husband  should  die,  before  the  money 
should  be  applied  or  vested,  and  he  should  not  have  destroyed  the 
codicil,  which  the  deponent  understood  he  intended,  some  trouble  or 
difficulty  might  arise  to  her  respecting  the  said  money:  but  the 
deponent  did  not  disclose  his  reason  to  her  on  account  of  his 
promise  to  the  testator  not  to  mention  the  transaction  as  the  codicil. 
As  the  deponent  did  not  assign  any  special  reason  for  her  demanding 
the  money  immediately,  she  chose  to  defer  it  from  motives  of  deli- 
cacy ;  her  husband  being  then  very  ill ;  and  she  then  said,  Callender 
had  informed  her,  she  could  receive  payment,  when  she  chose  to 
demand  it  either  personally  or  otherwise.  The  deponent  often 
heard  General  M'Lean  say,  he  had  lost  a  large  part  of  his  property 
by  lending  money  upon  bad  securities ;  and  he  lamented  the  loss 
with  tears,  not  upon  his  own  account,  but  his  wife's ;  of  whom  he 
always  spoke  with  great  tenderness  and  affection ;  especially,  as  she 
bore  with  so  great  patience  such  a  diminution  of  her  fortune  and 
expectations  caused  by  his  imprudence.  He  declared,  he 
considered  *  himself  bound  in  justice  as  well  as  honor  to  [^75] 
leave  her  the  whole  of  his  estate,  that  remained ;  and  he 
regretted  he  had  not  more  to  leave  her. 

William  M'Lean  deposed  to  a  conversation  in  his  presence  upon 
the  11th  of  February,  1798,  relating  to  the  dividends  due  from  the 
estate  of  the  Mures,  amounting,  as  was  supposed,  to  about  2000/. ; 
which  had  been  postponed  from  the  10th  to  the  13th.  In  the  course 
of  that  conversation  General  M'Lean  gave  directions  and  authority 
to  Callender  to  receive  the  dividends,  and  pay  the  same,  or  1850/., 
part  thereof,  to  his  wife  for  her  own  sole  and  proper  use  and  ben- 
efit, and  to  keep  the  residue  in  his  hands,  until  he  received  far- 
ther directions.    , 

This  witness  also  stated,  in  the  same  manner  as  the  last,  that  the 
Plaintiff  a  few  days  afterwards  informed  him,  that  Callender  had  de- 
livered to  her  two  checks  for  1850/.  &c. 

Henry  Callender  deposed,  that  he  was  in  habits  of  great  intimacy 

VOL.  V.  5 


75  m'lcan  v.  longlands.  [1799. 

with  the  testator ;  and  previously  to  the  dividend  being  declared  he 
requested  the  deponent  to  retain  a  part  thereof  and  pay  a  bond  debt 
of  lOOl.  and  also  70Z.,  which  had  been  advanced  on  account  of  the 
dividends ;  and  the  remainder  was  to  be  paid  to  the  testator  him- 
self. The  deponent  having  heard,  that  the  testator  was  indisposed, 
and  having  been  repeatedly  told  by  him,  that  he  had  most  pressing 
occasion  for  money  to  discharge  debts,  went  to  his  house  upon  the 
15th  of  February,  1798,  intending  to  pay  him  1650L  in  part  of  his 
dividend  upon  the  joint  estate  and  2002.  on  account  of  his  dividend 
upon  the  separate  estate  of  Hutchinson  Mure ;  the  deponent  being 
employed  by  the  assignees  in  the  management  of  the  affairs  of  the 
bankrupts.  He  found  the  testator  sick  in  bed,  and  incapable  of 
speaking  to  him  or  of  transacting  business ;  and  to  the  best  of  his 
remembrance  and  belief  he  did  not  mention  to  the  testator  the  occa- 
sion of  his  coming  there :  but  he  did  mention  it  to  the  Plaintiff; 
and  proposed  to  leave  the  checks  with  her ;  but  upon  condition  that 
they  should  not  be  sent  into  the  banker's  for  payment,  until  proper 
receipts  were  given,  either  by  the  testator  himself,  in  case  he  recov- 
ered from  his  illness,  or  by  his  personal  representatives  in  case  of 
bis  death ;  and  the  Plaintiff  having  consented  to  receive 
\^  76]  the  checks  on  those  terms,  the  deponent  delivered  *  them 
to  her  accordingly  for  the  use  of  the  testator :  and  the 
deponent  did  not  make  any  offer  to  her  to  fetch  bank  notes  or  cash 
for  the  said  checks  or  either  of  them.  The  deponent  and  the 
Plaintiff  were  the  only  persons  present  at  the  delivery  of  the  checks 
to  her.  The  testator  was  not  capable  of  giving  any  directions  as 
to  the  payment.  The  deponent  previously  to  the  15th  of  February, 
and  to  the  best  of  his  recollection  on  or  about  the  10th,  called  on 
the  testator  to  inquire  after  his  health,  and  apprise  him,  that  a  divi- 
dend upon  the  joint  estate  had  been  declared,  and  that  a  dividend 
upon  the  separate  estate  would  be  declared  on  the  13th :  but  he 
never  called  for  the  purpose  of  paying  the  testator  the  sums  of 
1650/.  and  200/.  on  any  other  day  than  the  15th.  The  testator 
never  did  give  him  any  directions  for  paying  the  said  money  or  any 
part  of  the  dividends  to  any  person,  or  express  any  wish,  desire,  or 
intention,  respecting  the  application  thereof:  but  the  deponent  de- 
livered the  checks  to  the  Plaintiff  for  the  use  of  the  testator,  as  be- 
fore deposed,  and  for  no  other  use  whatsoever. 

Callender  stopped  payment  of  the  checks ;  and  they  were  not 
paid  till  the  2d  of  July,  1798 ;  when  they  were  received  under  the 
probate  by  Mrs.  M'Lean  and  the  other  executors. 

With  respect  to  the  question  upon  the  Plaintiff's  right  under  the 
settlement  it  was  admitted,  that  there  were  no  creditors,  whose 
rights  came  in  competition  with  her.  It  was  contended,  that  the 
annuities  having  never  been  in  arrear  (1),  and  consequently  the 
bonds  not  forfeited,  and  General  M'Lean  having  proved  the  value 
as  a  debt  under  the  Commission  without  the  consent  or  privity  of 

(1)  There  was  no  evidence  in  opposition  to  the  answer  as  to  this. 
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the  trasteesy  the  Plaiotiff  was  entitled,  considering  his  conduct  as  a 
breach  of  trust,  to  have  annuities  to  the  extent  of  her  right  under 
the  settlement  secured  to  her  out  of  his  personal  estate ;  or  at  least, 
if  he  should  be  considered  as  having  acted  for  the  best  in  proving 
the  debt,  and  therefore  she  should  acquiesce  in  that  measure,  the 
Plsdntiff  claimed  for  her  absolute  use  dl  the  dividends  proceeding  ' 
from  the  bankrupt  estates  in  respect  of  the  value  of  the  two  annui* 
ties  settled  upon  her. 

After  some  discussion  upon  this  point,  and  an  intimation  from 
the  Court,  that  there  might  be  considerable  difficulties  in 
the  way  *of  the  claim  to  the  extent  first  mentioned,  the  [*  77] 
Plaintiff's  Counsel  restrained  it  to  the  latter  part  of  the 
alternative  ;  and  the  Court  expressing  a  very  clear  opinion,  that  the 
Plaintiff  was  entitled  to  all,  that  the  bankrupt's  estate  paid  upon 
the  proof  in  respect  of  the  value  of  the  two  annuities  settled  upon 
her,  the  Defendant's  Counsel  acquiesced  in  that  opinion. 

The  next  question  arose  upon  the  Plaintiff's  claim  to  the  sum  of 
1850/.  as  an  absolute  gift  from  her  late  husband. 

Mr.  Piggott  and  Mr.  Ghaham,  for  the  Plaintiff.  This  was  not 
strictly  donatio  mortis  causa  (I)  ;  as  it  was  not  given  in  contempla- 
tion of  death,  nor  upon  conaition,  that  the  donor  died ;  but  was  an 
abscdute,  unconditional,  gift,  without  relation  to  the  time  of  the 
death  of  the  donor  or  the  duration  of  his  life :  yet  it  was  such  a  dis- 
position as  this  Court  would  support  against  all  claiming  as  volun- 
teers under  the  donor.  It  is  now  too  late  to  deny,  that,  though  at 
law  a  man  may  not  make  a  gift  to  his  wife,  a  gift  of  property  to  her 
separate  use,  accompanied  with  delivery,  will  be  supported  in 
Equity.  In  this  instance  the  gift  is  complete ;  for,  whether  money 
or  bank  notes  or  cash  drafts,  were  put  into  her  hands,  the  same 
rule  would  prevail ;  and  the  delivery  is  not  the  less  complete,  be- 
cause drafts  payable  to  bearer  were  given,  and  not  specie.  The 
bona  fides  of  the  transaction  cannot  be  impeached  ;  nor  the  piety  of 
the  motive  be  questioned.  No  fraud,  circumvention,  or  practice, 
can  be  imputed  to  the  Plaintiff.  The  intention  was  not  suddenly 
conceived,  and  instantly  executed.  The  application  of  the  drafts, 
when  brought,  upon  the  15th  of  February,  did  not  depend)  upon 
Callender,  the  agent  of  the  assignees.  He  could  not  by  tacking 
any  condition  to  the  delivery  disappoint  the  intention  and  direction 
of  the  testator.  The  condition,  which  he  says  he  annexed  to  the 
delivery,  was  a  condition  necessary  for  the  assignees ;  who  were 
entitled  to  a  receipt  from  General  M'Lean,  or  from  his  representa- 
tives, if  he  was  dead  at  the  time  of  payment.  Callender  could  not, 
as  agent  for  the  assignees,  dispense  with  a  legal  discharge  for  their 

(1)  For  the  distinctions  apon  this  sabject  &nd  a  correct  description  of  Donatio 
mortis  causa  upon  a  minate  examination  of  the  authorities  by  the  Liurd  Cliancellor, 
see  Tate  v.  IRlhert,  ante,  vol.  ii.  Ill ;  [note  ia)  (Am.  ed.  1844 ;)  Blount  v.  Burrow^ 
J  Ves.  jr.  (Am.  ed.  1844,)  546,  note  (a);  fli// v.  Chapman,  2  JBro.  C.  C.  (Am.  ed. 
1844,)  CIS,  note  (a);  1  Williams,  Executors,  (2nd  Am.  od.)  544-554 ;  Tnie  v.  HtU 
hoi,  4  Bro.  C.  C.  (Am.  ed.  1844,)  2$M,  note  (ft>] 
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security.  But  that  was  dvetrso  intuitu ;  and  as  between  the  donor 
and  donee  could  not  defeat  the  gift.  Callender  speaks  particularly 
to  what  passed  upon  the  15th  of  February :  but  he  has  not  stated 
what  passed  upon  the  10th;  when  the  direction  was  distinctly  and 
finally  given  for  the  payment  of  the  money  to  the  Plaintiff. 

But  if  the  contradiction  in  the  evidence  should  be  sufficient  to 
prevent  the  Court  from  acting  in  the  first  instance,  a  more  satisfac- 
tory inquiry  into  the  circumstances  will  be  directed  either  before  the 
Master  or  by  an  issue. 

Mr.  Richards  and  Mr.  CooJce,  for  the  Defendants.  No  sufficient 
grounds  are  brought  forward  to  induce  the  Court  to  act  upon  what 
has  rather  been  intended  than  done  ;  what  probably  had  been  in- 
terrupted by  the  testator's  death,  but  still  was  not  completed  during  his 
life.  There  is  no  writing  manifesting  this  gift.  It  rests  wholly  in 
parol ;  and,  though  we  see  no  reason  to  doubt,  that  it  was  his  inten- 
tion at  the  times  spoken  of  to  give  the  money,  and  it  is  not  unlikely, 
that  if  he  had  then  actually  received  it,  he  might  have  executed  that 
intention,  and  have  actually  given  it,  it  is  now  sufficient  to  disap- 
point this  claim,  that  the  money  was  not  then  received,  nor  any 
notes  for  it  in  the  possession  of  the  testator.  It  is  unnecessary  to 
consider,  how  he  would  have  actually  applied  the  notes  upon  the 
15th  of  February,  when  they  were  first  brought  to  his  house,  or  the 
money,  when  they  were  paid.  Upon  the  15th,  the  evidence  of 
Callender  shows,  he  was  incapable  of  acting  upon  his  property. 
He  did  not  then  ^ct  upon  it ;  and  it  was  then,  and  not  till  then, 
that  he  could  have  delivered  even  the  notes  for  the  money.  It 
might  have  been  his  intention  to  give  it  upon  the  11th :  but  he  had 
it  not  then  to  give.  It  was  then  a  chose  in  action^  a  debt  due  to 
him.  There  could  then  be  no  delivery  ;  and  upon  the  I5th  he  was 
incapable  of  acting.  The  gift,  to  have  effect,  roust  have  been  per- 
fected by  delivery ;  and  resting  upon  parol  evidence,  both  the  in- 
tention and  the  execution  of  that  intention  must  be  clear  and  pre- 
cise beyond  a  doubt,  to  induce  the  Court  to  act  upon  the  subject. 
The  will  confirms  the  evidence,  that  the  testator  had  talked  in  this 
way  ;  but  the  codicil  shows  an  alteration  of  intention.  Callender 
nifas  not  examined  by  the  Plaintiff.  Shall  she  consider  the  dividends 
as  her  own,  contrary  to  the  intention  of  the  testator,  and  also  have 

the  personal  estate  for  life  ? 
[*79]  *  Master  of  the  Rolls  (1)  [Sir  Richard  Pepper 

Arden].  It  b  very  clear,  that  what  came  in  lieu  of  those 
annuities  she  must  have,  subject  to  the  claims  of  the  other  annui- 
tants. 

The  only  point,  upon  which  I  entertain  any  doubt.,  is  as  to  the 
gift ;  but  I  do  not  think  there  is  sufficient  ground  to  direct  an  issue. 
Nothing  less  would  do  than  a  clear  irrevocable  gift  either  to  some 
person  as  a  trustee,  or  by  some  clear  and  distinct  act  of  his,  by 
which  he  devested  himself  of  his  property,  and  engaged  to  hold  it  as 

(1)  The  jadgment  and  arguments  are  stated  ex  rtUdxont* 
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a  tinstee  for  the  separate  use  of  his  wife  (a).  If  I  were  to  admit 
declarations  of  intention  or  of  a  disposition  of  property  to  the 
use  of  his  family,  I  should  let  in  a  sort  of  evidence,  and  upon  a  prin- 
ciple, that  would  have  a  most  extensive  effect.  But  I  will  even 
suppose,  he  had  given  Callender  distinct  directions  to  pay  to  the 
separate  use  of  his  wife  :  does  that  vest  it  in  her  :  does  that  make 
Callender  a  trustee  for  her ;  and  could  she  in  this  Court  compel  ex- 
ecution of  such  a  trust  ?  But  the  money  was  not  paid  by  Callender ; 
and  Callender  did  not  act  as  if  he  understood,  he  had  received  any 
directions.  Under  these  circumstances,  I  do  not  think,  there  is  suf- 
fident  ground  to  direct  an  issue.  The  issue  could  only  be,  whether 
upon  ^turday,  the  iOth  of  February,  1798,  there  was  an  assign- 
ment of  this  property  to  the  Plaintiff:  for  before  it  was  clearly  an 
intention  only.  I  do  not  like  to  refuse  an  inquiry,  where  the  par- 
ties require  it ;  and  therefore  I  will  read  the   depositions,  (b) 

The  Master  of  the  Rolls  did  not  change  his  opinion ;  and  the 
d^ree  was  drawn  up  accordingly.  An  inquiry  was  directed,  what 
dividends  haJbeen  received  under  the  bankruptcy  upon  the  two  an- 
nuities.   

1.  If  Equity  a  gift  by  a  husband  to  his  wife  may,  under  circumstances,  be 
valid;  but  those  circumstances,  and  the  whole  transaction,  must  be  established 
by  evidence  beyond  suspicion:  WdUr  v.  Hodgtj  2  Swanst  104:  where  the  prin- 
cipal case  is  cited. 

2.  With  respect  to  the  nature  and  properties  of  a  dimaUo  mortia  eauM^  see,  anU^ 
note  3  to  Mount  v.  Burrwo^  1  V.  54& 

(a)  A  boibaiid  cannot  ooDfey  land  by  deed  duteU^  to  his  wi^  Martin  v. 
Mnimj  1  GreenL  394. 

(6)  As  to  the  right  of  parties  to  an  issue  and  trial  on  matters  of  fact,  see  Bishop 
V.  Oudiaier,  2  Bro.  C.  C.  (Am.  ed.  18440  1^3,  note  (aV  and  the  cases  there  cited ; 
JMbnfm  v.  BrnekeU,  9  N.  Hamp.  336;  ChaHet  iKoer  Bridge  v.  ITarren  Brid^  7 
PicL  344,  367, 369;  Lee  v.  BetOt^  8  Dana,  S07;  JZer  v.  BouUk,  3  How,  376; 
Mmmm  v.  Reedt  1  Clarke^  580. 
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Distinction  between  a  legacy  and  a  residuarybequest  as  to  a  presumed  satis- 
faction by  the  advancement  of  a  portion.  The  presumption  from  the  former 
does  not  arise  frcxn  the  latter ;  (a)  and  parol  evidence  of  an  intention  to  satisfy 
cannot  be  admitted  originally ;  as  it  may,  where  first  introduced  to  repel  a  pre- 
sumption. (6) 

RiCHABj)  Wynne  by  his  will,  dated  the  16th  of  October,  1788, 
reciting  that  the  sum  of  12,500/.  Bank  4  per  cent.  Annuities  then 
stood  in  the  names  of  trustees,  in  trust  after  his  death  to 
[*  80]  *  secure  to  his  wife  Elizabeth  Agathee  Wynne  during  her 
life  an  annuity  of  400L,  and  subject  to  the  said  annuity, 
the  said  stock  was  entirely  at  his  disposal,  and  that  he  had  transfer- 
red the  farther  sum  of  3000/.  Bank  4  per  cent.  Annuities  to  trus- 
tees, upon  trust  to  secure  to  Lewis  Borgue  an  annuity  of  100/.  dur- 
ing his  life  ;  and  subject  to  the  said  annuity,  in  trust  for  himself, 
bequeathed  to  the  Defendant  Bankes  and  two  other  persons  the 
said  12,500/.  Bank  Annuities,  subject  to  the  said  annuity  of  400/. 
and  the  said  3000/.  Bank  Annuities,  subject  to  the  said  annuity  of 
100/.,  upon  trust  to  apply  the  said  capital  two  sums  and  the  interest 
and  dividends  thereof  to  such  and  the  like  uses  and  purposes,  as  are 
therein  after  declared  of  the  residue  of  his  estate ;  and  after  giving 
to  Mary,  Countess  of  Montalban,  a  legacy  of  4000/.  he  bequeathed 
all  the  residue  of  his  estate  and  effects  whatsoever  and  wheresoever 
to  the  said  trustees,  &c.  in  trust  out  of  the  said  residue  in  the  first 
place  to  pay  all  his  just  debts,  funeral  expenses,  and  chains  of  proving 
his  will  and  executing  the  said  trust,  and  the  said  legacy,  and  any 
legacy,  that  he  might  give  by  any  codicil ;  and  in  the  next  place  to 
lay  out  all  the  clear  residue  of  his  estate  and  effects  in  the  public 
funds  or  upon  real  securities,  and  out  of  the  interest  and  dividends, 
if  sufficient,  and,  if  not,  out  of  a  sufficient  part  of  the  principal,  of 
his  said  residuary  estate,  to  pay  several  annuities  ;  and  upon  fiirther 
trust,  that  they  should  out  of  the  said  residue  of  the  said  estate 

(a)  See  2  Williams,  Executors,  (2d  Am.  ed.)  955-957;  Fonbl.  Eq.  b.  4,  p.  1, 
ch.  2,  §  1,  note  (a) ;  Richnan  v.  Morgan,  2  Bro.  C.  C.  (Am.  ed.  1844,)  396,  note  (e) ; 
Smith  V.  Strong.  4  Bro.  C.  C.  (Am.  ed.  1844,)  494,  note  (a). 

The  reason  for  this  distinction  is  said  to  be,  that  in  the  case  of  a  residue  it  is 
always  changing.  It  may  amount  to  something,  or  be  nothing ;  and,  therefore, 
no  fair  presumption  can  arise,  of  its  being  an  intended  satisfaction  or  ademption. 
2  Stoiy,  Eq.  Jur.  §  1115. 

As  to  the  presumption  of  satisfaction  in  general,  see  2  Story,  Eq.  Jur.  §  1099, 
et  seq, ;  2  Williams,  Executors,  ubi  supra;  EUiaon  v.  Oiokson,  2  Bro.  C.  C.  (Am. 
ed.  1844,)  307,  309,  note  (a);  Paine  v.  Parsons,  14  Pick.  318,  320;  Richards  v. 
Humphreys,  15  Pick.  139. 

{h)  As  to  the  admission  of  parol  evidence  in  such  cases,  see  EUison  v.  Cookson, 
2  Bro.  C.  C.  (Am.  ed.  1844,)  307,  309,  notes  (a)  and  [b);  S.  C.  3  ib.  61;  2  Story, 
Eq.  Jur.  §  1114;  Jonts  v.  Mason,  5  Rand,  577;  Twiberlake  v.  Paruk,  5  Dana, 
351 ;  Dw}ftr  v.  LnfagU,  2  Ba.  &  Be.  156;  3  Phillips,  Ev.  (Cowen  &  HilPs  notes) 
p.  1494, 1495;  I  Greenleaf,  Evidence,  §  296;  Richards  v.  Humphreys,  15  Pick. 
139. 
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yearly,  until  his  four  daughters  or  any  other  child  of  his  body,  who 
should  be  living  at  his  decease,  or  born  in  due  time  afterwards, 
should  attain  their  respective  ages  of  twenty*one  years,  or  be  married, 
pay  his  said  wife  or  the  guardians  of  his  said  children  for  the  time 
being  for  the  use  of  such  of  the  said  children,  the  several  annuities 
of  150/.,  to  be  applied  and  disposed  of  for  or  towards  the  mainten- 
ance and  education  of  his  said  children,  or  otherwise  for  their  use 
and  benefit,  as  his  said  wife  or  guardians  should  judge  proper ;  the 
said  annuities  to  be  free  from  all  deductions  whatsoever ;  and  in 
case  there  should  be  any  surplus  of  the  interest,  &c.  of  the  said 
residuary  estate,  after  paying  the  said  annuities,  upon  trust,  that 
they  should  from  time  to  time  invest  such  residue  and  securities,  as 
aforesaid,  in  order  that  the  same  might  accumulate  for  the  benefit  of 
the  persons,  who  would  become  entitled  to  the  said  residuary  estate 
under  his  will ;  and  upon  forther  trust,  that  they  should  stand  pos- 
sessed of  the  said  residuary  estate  in  trust  for  all  and  every  child 
amd  children  of  the  testator,  who  should  be  living  at  the 
time  of  his  death,  or  born  in  ♦  due  time  afterwards,  equally  [*  81] 
to  be  divided  among  them,  share  and  share  alike,  and  to 
be  a  vested  interest  in,  and  payable  and  transferable  to,  such  of  the 
said  children  as  should  be  sons  on  their  attaining  the  age  of  twenty- 
one  years,  and  to  daughters  upon  their  attaining  that  age  or  marrying, 
which  should  first  happen ;  provided  such  marriage  be  with  the  con- 
sent of  his  wife  during  her  life,  and,  after  her  death,  of  the  guar- 
dians ;  and  in  case  of  the  deaths  of  any  of  the  sons  under  the  age  of 
twenty-one,  or  of  the  daughters  under  that  age  or  unmarried  with 
such  consent,  then  that  the  shares  of  the  children  so  dying  in  the 
said  testator's  residuary  estate,  as  well  as  what  might  have  accrued 
under  the  said  clause,  should  go  to  the  survivors,  and  be  equally  di- 
vided between  them,  payable  at  such  times  as  their  original  shares ; 
and  in  case  there  should  not  be  any  child,  who  should  live  to  attain 
a  vested  interest  in  the  said  residuary  estate  under  the  said  will,  then 
upon  trust  that  they  should  assign  the  same  unto  such  person  or  per- 
sons as  should  be  nearest  related  to  the  testator  at  the  time  of  his 
death  ;  provided  that  in  case  any  of  his  daughters  should  marry  under 
twenty-one  without  such  consent,  then  the  trustees  should  sell,  as- 
sign and  assure,  for  the  benefit  of  such  daughter  or  daughters  only 
the  interest  and  dividends  of  her  or  their  share  of  said  trust  moneys 
for  life,  for  her  or  their  separate  use,  and  subject  to  such  life  estate 
to  and  among  all  the  children  of  such  daughter  or  daughters,  as  ten- 
ants in  common  ;  and  for  default  of  such  issue  to  and  among  all 
other  the  daughters,  who  should  marry  with  such  consent  as  afore- 
said.    The  testator  then  appointed  the  trustees  his  executors. 

In  January,  1797,  Elizabeth  Wynne,  one  of  the  daughters  of  the 
testator,  with  the  consent  of  her  father  married  Thomas  Francis 
Freemantle  at  Naples,  where  they  were  all  then  resident ;  and  by  a 
previous  article  executed  by  the  testator  and  Mr.  Freemantle,  it  was 
declared,  that  in  contemplation  of  the  marriage  the  testator  and 
Freemantle  bound  themselves  in  the  following  article,  until  a  mar- 
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riage  contract  should  be  executed  in  a  more  regular  form :  that  is  to 
9ay  the  testator  bound  himself,  his  heirs  and  executors,  to  transfer 
immediately,  or  as  soon  as  powers  could  be  transmitted  to  London,  to 
Mr.  Freemantle  such  a  sum  of  capital  stock  in  the  public  funds,  as 
would  produce  to  him  a  net  annual  interest  of  400/. ;  which  capital 
stock  he  thereby  granted  to  Freemantle  as  the  marriage  portion  of 
his  daughter,  to  be  by  him  disposed  of,  as  he  might  after- 
[*  82]  wards  *  think  fit ;  and  Freemantle  bound  himself,  his  heirs 
and  executors,  to  vest  the  sum,  which  should  be  so  tranfer* 
red  to  him,  in  trustees,  in  trust  to  pay  the  dividends  to  himself  for 
life,  and  after  his  decease,  if  Elizabeth,  his  intended  wife,  should 
survive  him  without  issue  of  said  marriage,  to  pay  the  dividends  to 
her  for  life  ;  and  after  her  death  to  apply  the  said  capital  stock  in 
the  manner,  that  should  be  at  any  time  after  directed  by  him  in 
writing ;  and  in  case  she  should  survive  him  with  issue  of  said  mar- 
riage, the  said  capital  sum  and  the  dividends,  &c.  should  be  applied 
for  the  benefit  of  her  and  said  children  of  them  in  such  manner  and 
proportions  as  should  at  any  time  be  directed  by  him  under  his 
hand. 

After  the  marriage  transfers  were  made  accordingly  by  the  testa- 
tor of  10,0002.  4  per  cent.  Bank  Annuities,  to  Mr.  Freemantle,  and 
by  him  to  trustees.  The  testator  died  in  January,  1799.  The  bill 
was  filed  by  Mr.  and  Mrs.  Freemantle  against  the  executors  and  the 
three  other  daughters  of  the  testator,  who  were  all  unmarried  ;  the 
Plaintiflfs  claiming  a  fourth  part  of  the  residue  of  the  testator's  per- 
sonal estate  under  the  will ;  and  the  Defendants,  the  other  daugh- 
ters, insisting,  that  the  portion  advanced  upon  the  marriage  of  the 
Plaintifis  must  be  considered  as  an  ademption  or  satisfaction  of  the 
bequest  of  a  share  of  the  residue,  or  as  a  part  satisfiiction ;  and  that 
the  Plaintifis  ought  not  to  receive  any  part  of  the  residue,  until  each 
of  the  Defendants  shall  have  received  a  sum  equal  to  the  value  of 
10,0002.  Bank  4  per  cent.  Annuities. 

The  testator's  widow  being  examined  for  the  Defendants  stated 
by  her  depositions,  that  he  several  times  declared,  he  meant  to 
make  no  difierence  between  his  children  but  to  provide  for  them 
equally ;  and  particularly,  that,  after  the  Plaintiff's  marriage,  in  a 
conversation  upon  the  subject  of  his  daughter  Eugenia  being  mar- 
ried, he  declared,  that  though  he  was  unable  immediately  to  pay 
down  so  large  a  fortune  as  he  had  given  the  Plaintiff,  Eugenia 
should  be  no  loser  by  it ;  and  he  would  engage  by  marriage  articles 
to  give  her  at  his  death  the  same  as  he  had  given  the  Plaintiff;  and 
that  his  other  daughters  should  have  equal  portions. 

The  Attorney  General  [Sir  John  M(/brd],  Mr.  Mansfield j  and  Mr. 

Bell,  for  the  Plaintiffs.     This  point  has  been  settled,  so 

[  ♦SS  ]      that  it  is  not  now  to  be  *  questioned  :  Famham  v.  PhiU 

lips  (1).     Watson  v.  Lord  Sondes  (2),  a  case  frequently 

(l)2Atk.215. 

(2)  Cited  1  Bit).  C.  C.  65,  in  the  argument  of  Richman  v.  Morgan ;  and  reported 
by  the  name  of  IVatson  v.  The  EaH  of  Lihcoln,  Amb.  335. 
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called  Pelhom  v.  Lard  Lincoln.  In  tti%  former  Lord  Hardwicke  bad 
distinctly  in  his  view  the  distinction  between  the  cases  of  a  legacy 
and  of  a  residue.  The  concluding  reason  there,  that  the  residue  is 
the  remainder  of  the  estate  beyond  all  that  may  have  been  taken 
out  by  the  testator  himself  in  any  manner  whatsoever  during  his  life, 
is  decisive.  The  very  term  **  residue  "  excludes  all  consideration  of 
what  the  testator  has  done  in  his  life.  In  Smith  v.  Strong  (l\  the 
testator  having  given  several  legacies  to  his  three  natural  children, 
and  also  the  residue  among  them,  your  Lordship  thought,  a  portion 
advanced  on  marriage  was  not  a  satisfaction  of  a  share  of  the  resi- 
due, on  the  authority  of  Famham  v.  PhiUipSy  and  particularly  the 
concluding  reason.  Itichman  v.  Morgan  (2),  which  will  probably  be 
cited  against  the  Plaintiffs,  is  a  case  of  a  very  different  description 
upon  the  express  proviso.  Lord  Thurlow  thought  the  words  of  the 
settlement  bound  them.  It  did  not  depend  upon  the  intention  of 
the  testator.  He  had  it  in  his  power  to  declare,  the  advancement 
should  not  be  a  satisfaction ;  and  he  did  not  make  that  declaration. 

The  Solicitor  General  [Sir  WiUiam  Grant]^  for  the  three  other 
daughters,  Defendants.  This  advancement  is  a  satisfaction  pro  tanto. 
The  principle,  upon  which  an  advancement  has  been  held  a  satisfac- 
tion of  a  legacy  to  a  child,  when  that  legacy  is  intended  by  way  of 
portion,  is,  that  a  child  shall  not  have  a  double  portion  (3).  Though 
this  is  clearly  by  way  of  residue,  yet  that  was  the  mode  in  which 
the  testatcH-  has  provided  portions  for  his  children  ;  for  no  other 
portion  is  provided.  The  distinction  is  not  very  clear  between  his 
sitting  down  and  making  a  calculation  of  a  nominal  sum,  to  which 
he  supposes  his  property  wilt  amount,  and  his  giving  them  equal 
parts  of  his  property  without  making  that  calculation.  It  is  very 
clear,  and  is  admitted,  that  if  he  had  made  that  calculation,  it  would 
have  been  a  satisfaction.  In  Famham  v.  PhiUips  the  question  was 
not  absolutely  decided.  It  might  have  been  considered  a 
satisfaction  *  either  for  the  orphanage  or  the  testamentary  [  *"  84  ] 
part.  It  was  held  a  satisfaction  for  the  former.  A  gift  of 
the  orphanage  part  is  just  as  indefinite  as  a  residue.  It  is 
not  a  specific  sum.  In  Watson  v.  Lord  Sondes  this  was  not  taken 
lo  be  a  settled  point ;  though  Lord  Hardwicke  inclined  to  think  the 
portion  could  not  be  a  satisfaction  for  the  share  of  the  residue :  but 
lie  seems  to  have  avoided  the  question,  as  there  was  no  probability 
of  any  personal  estate  beyond  the  amount  of  the  debts.  In  jRtcA- 
man  v.  Morgan^  notwithstanding  the  proviso  in  the  settlement  was, 
that  the  advancement  should  go  in  satisfaction,  unless  otherwise  de- 
clared, the  question  raised  was,  whether  a  gift  of  the  residue  could 
be  held  equivalent  to  an  advancement  of  money  or  land.  Lord 
Thurlow  said,  the  gift  of  %  residue  meant  so  much  as  it  should  be 
worth,  the  money  it  would  produce. 

Another  question  is,  whether  the  parol  evidence  can  be  admitted. 

(l)4BraC.C.493. 

(2)  1  Bro.  C.  C.  63. 

(3)  CopUy  v.  O^pUs^y  1  P.  Will.  147. 
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In  that  respect  Famham  v.  FMttips  has  been  departed  from,  and 
evidence  admitted  upon  this  ground,  that  it  is  not  upon  the  con- 
struction of  the  will,  but  an  act  extrinsic ;  and  the  question  is,  how 
the  testator  intended  that  act  to  operate.  The  will  is  clear  :  but  hj 
an  independent  act  he  has  made  satisfaction.  During  Lord  Thur- 
low's  time  evidence  was  often  admitted:  Debeze  v.  Mann  (1). 
Ellison  v.  Cookson  (2) :  Coote  v.  Boyd  (3),  as  to  double  legacies,  in 
which  it  was  contended,  that  evidence  was  admissible  to  rebut  the 
presumption,  but  not  to  raise  it :  Lord  Thurlow  said,  if  it  is  admis- 
sible on  one  side,  it  must  be  admissible  on  the  other :  that  the  ques- 
tion, whether  by  giving  two  legacies  the  \estator  did  not  intend  the 
legatee  to  take  both,  was  a  question  of  presumption,  donee  probetur 
in  contrariuniy  and  would  let  in  all  sorts  of  evidence :  but,  where  the 
presumption  arises  from  the  construction  of  words  simply,  no  evi- 
dence can  be  admitted.  This  question  does  not  arise  upon  the  con- 
struction of  words,  but  upon  an  act  done ;  what  was  the  intent  of 
that  act.     The  evidence  in  this  case  is  very  clear. 

The  Attorney  General,  [Sir  John  Miiford],  in  reply.  In  Debeze 
V.  Mann,  the  evidence  was  admitted  to  show,  it  was  not  a  satis&c- 
tion.  It  is  admissible  to  rebut  a  presumption.  But  this  case  is  not 
at  all  like  those  cases  of  presumption  from  the  advance- 
[^85]  ment  of  a  child  in  the  life  of  the  *  testator.  The  question 
here  is,  what  the  residue  means  upon  the  &ce  of  the  will ; 
and  parol  evidence  is  offered  to  show,  the  testator  did  not  mean  the 
residue,  but  after  certain  deductions.  That  is  to  give  a  construc- 
tion to  the  will.  The  point  was  decided  in  Famham  v.  Phillips, 
and  in  Watson  v.  Lord  Sondes  ;  where  the  question  was  distincdy 
before  the  Court ;  and  it  was  held,  that  a  legacy  was  satisfied  and  a 
residuary  bequest  was  not. 

Lord  Chancellor  [Loughborough].  If  the  point  upon  the 
parol  evidence  is  a  point  of  moment,  and  the  evidence  comes  up  to 
it,  the  cause  should  not  have  been  set  down  as  a  short  cause.  My 
inclination  is  always  against  parol  evidence.  To  admit  it  in  this 
case  would  be  to  admit  parol  evidence  to  make  part  of  the  will.  In 
the  cases  referred  to,  of  the  advancement  of  a  child  in  the  life  of  the 
testator,  it  was  to  rebut  an  equity  (4). 

The  fallacy  of  the  aigument  is  considering  a  gift  of  a  residue  as  a 
gift  of  a  portion.  It  never  can  be  so  considered.  The  idea  of  a 
portion  ex  vi  termini  is  a  definite  sum.  The  testator  specifies  this 
as  part  of  his  property,  that  is  subject  to  all  such  debts  as  he  may 
contract,  and  such  legacies  as  he  may  give.  Then  what  remains, 
which  is  from  its  nature  indefinite,  he  gives  to  his  daughters.  If  it 
is  a  question  of  value,  I  will  give  more  time  to  consider  it :  but  if 
any  one  had  put  the  question  to  me  in^the  abstract,  I  should  have 

(1)  2  Bro.  C.  C.  165,  519. 

(2)  2  Bro.  C.  C.  306;  3  Bro.  C.  C.  61 ;  oirfe,  vol.  i.  100;  see  the  notes,  112, 
259. 

(3)  2  Bro.  C.  C.  521. 

(4)  Eden  v.  Smith,  post,  341 ;  see  tlie  note,  ante,  vol.  iiL  530. 
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said,  it  was  a  settled  point  So  much  did  I  consider  it  settled,  that 
when  you  began  to  state  it,  it  occurred  to  me  as  decided ;  and  the 
very  case  of  Mr.  Pelham's  will  occurred  to  me.  The  printed  Report 
must  be  erroneous ;  for,  no  doubt,  the  residuary  estate  there  was 
considerable.  Richman  v.  Morgan  is  a  case  of  a  very  different  des- 
cription. The  sum  of  8000/.  to  be  raised  was  a  debt  contracted 
upon  the  marriage ;  and  the  eldest  son  had  a  right  to  say,  the  estate 
should  be  freed  from  that  charge  by  the  residue,  unless  the  fiither 
had  otherwise  designed  it. 

I  will  make  the  decree  now  according  to  the  prayer  of  the  bill : 
but  it  shall  rest  in  minutes,  in  case  upon  consideration  you  think  it 
deserves  more  argument. 

The  decree  was  drawn  up  accordingly  without  farther  notice. 

1.  That  a  portion  given  to  a  child,  by  a  testator  in  his  life-time,  is  a  presump- 
tive ademption  of  any  provision  made  for  that  child  by  a  previous  will  of  the  tes- 
tator; but  that  such  presumption  may  be  rebutted  by  parol  evidence,  see,  ante, 
the  notes  to  EUimm  v.  Chokson,  1  V.  100,  note  6  to  Blake  v.  Bunbury,  1  V.  194, 
and  note  2  to  Bearekm  v.  Waifumght,  3  V.  4G2. 

2.  The  doctrine  of  the  principd  case,  that  a  bequest  of  a  residue  can  never  be 
considered  as  a  satisfaction  of  a  portion,  requires  to  be  qualified :  see  the  conclu- 
ding part  of  note  3  to  mison  v.  PiggoH,  2  V.  351. 
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[1799,  Nov.  13, 2a] 

BiDomos  opened  after  the  Report  confirmed  simply  upon  an  advance  of  61/.  on 
3052.,  35/.  ]^t  sufficient  (a) 

Mr«  Pcmberton  moved  to  open  biddings  upon  an  advance  of  35/. 
on  3057. 
Mr.  Johnson  for  the  purchaser  resisted  the  motion  on  the  ground, 

{a)  As  to  the  causes  for  opening  biddings  and  the  practice  thereon,  see  Jlmmu- 
mottf,  1  Yes.  jr.  (Am.  ed.  1844,)  453,  note  (a\  and  cases  cited ;  2  Smith,  Ch.  Pr. 
(Am.  ed.)  b.  3,  ch.  27,  p.  235,  datq;  \  Barbour,  Ch.  Pr.  b.  2,  ch.  3,  p.  537,  et  seq ; 
I  Sugden,  Vend.  &  Purch.  (6th  Am.  ed.)  ch.  2,  §  3,  p.  86,  [122]  et  seq ;  Goodall  v. 
PiAfwdy  6  Sim.  379;  Ward  v.  Caolu^  9  Sim.  87. 

In  Ireland  a  sale  under  a  decree  was  actually  set  aside  after  the  purchaser  was 
put  in  possession,  and  the  conveyance  to  him  executed  and  registered,  because 
another  person  oftered  an  advance  upon  what  the  purchaser  had  paid.  Conran  v. 
Bony,  Vem.  &  Scriv.  Ill ;  see  ParHngton,  ex  parie^  1  Ball  &  Be.  209 ;  see  also 
Mmu  V.  Maeariney,  2  Irish  Eq.  324 ;  O'Connor  v.  Richards,  Sausse  &  S.  246. 

The  English  practice  upon  this  subject,  of  opening  biddings  on  an  advance, 
has  not  been  adopted  in  New  York,  and  the  Chancellor  observes,  in  the  case  of 
Duncan  v.  Dodd,  2  Paige,  100,  that  it  is  not  desirable  that  it  should  be  introduced 
there.  See  also  to  the  same  effect,  ColUcr  v.  Whipple^  13  Wend.  224.  See  as  to 
the  practice  on  this  head  in  other  States,  Anommous,  1  Ves.  jr.  (Am.  ed.  1844,) 
453,  note  {a\  and  cases  cited ;  Scott  v.  NeAxty  3  Bro.  C.  C.  475,  notes  (a)  and  (h)  and 
cases  cited ;  Gardner  v.  Sdharmarhurn^  1  Clarke,  101 ;  Andrews  v.  ScoUon^  2  Bland, 
629;  Henderson  v.  Lowy,  5  Yerger,  240;  Ifilliamson  v.  Dale,  3  Johns.  Gh.  290; 
Your^  V.  Seague,  1  Bai.  £q.  114 ;  Seaman  v.  Higgins,  1  Green.  Ch.214 ;  Lansing 
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that  the  advance  was  too  small,  and  also,  that  an  order  for  oonfirm- 
ing  the  Report  nisi  had  been  obtained  near  a  fortnight ;  and  the 
Report  had  since  been  absolutely  confirmed. 

Lord  Chancellor  [Loughborough],  said,  they  must  bid  more* 

On  the  28th  of  November  the  motion  was  repeated  by  Mn 
Roupel ;  who  ofiered  aii  advance  of  61/. 

Mr.  Ainge  for  the  purchaser  contended,  that  the  practice  is  not 
to  open  biddings,  after  the  Report  is  confirmed,  unless  there  are 
special  circumstances ;  and  that  upon  that  ground  the  former  motion 
was  refused. 

The  Lord  Chancellor  said,  the  ground  upon  which  the  former 
motion  was  rejected,  was,  not  that  now  suggested,  but  that  the  sum 
was  not  sufficient;  and  granted  this  motion  (1). 

As  to  opening  the  biddings,  after  a  sale  before  the  Master,  and  a  report  con- 
filmed,  sec,  ante,  the  Anomfmom  cast^  1  V.  453. 
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[1799,  Nov.  28.] 

Plaintiff  in  a  bill  for  discovei^  only  is  not  entitled  as  of  coarse  to  two  Terms 
to  except  to  the  answer  filed  m  the  vacation. 

The  bill  was  for  a  discovery  only.  The  answer  was  filed  in  the 
vacation. 

On  the  part  of  the  Defendants  a  motion  was  made  for  an  order  for 
payment  of  the  costs  of  the  discovery  (a). 

Mr.  Roupel  for  the  Plaintiffs  contenaed,  that  they  were  entitled  as 

a  motion  of  course  of  two  Terms  to  except  to  the  answer. 

[*  87]  *  Mr.  Short  for  the  Defendants  admitted  that,  upon  a 

bill  for  relief  (1)  ;  but  denied  the  practice  to  be  so  upon  a 

V.  M^Phenofiy  3  Johns.  Gh.  434;  Gordon  v.  Sinu^  2  STCoid,  Ch.  156;  Post  v. 
Leet,  8  Paige,  337;  Tripp  v.  Cook,  96  Wend.  143;  Anderwon  v.  fbiitte,2  Har.  & 
Gill,  346. 

The  effect  of  opening  the  biddings,  is  to  dischaiige  the  purchaser  ^m  his  pur* 
chase  entirely,  if  he  nas  purchased  several  different  lots,  and  the  subseijuent 
lots  were  purchased  in  consequence  of  his  having  been  declared  the  best  bidder 
for  those  preceding,  and  the  biddings  are  opened  as  to  the  preceding  lots,  he  will 
be  discharged  from  his  purchase  as  to  all  the  lots  purchased  by  him.  1  Barbour, 
Ch.  Pr.b.3,  ch.3,  p.  537,  538;  Prieev.  iViee,  1  Sim.  d&  Stu.  386;  Ftdder^. 
Fidder,  cited,  1  Sim.  d&  Stu.  386. 

(1)  Ante,  Upton  v.  Lord  Ferrers,  vol.  iv.  700 ;  see  the  note,  vol.  ii.  55,  to  WaUon 
V.  Birdu 

(a)  After  the  expiration  of  two  months,  when  by  the  New  Orders,  the  answer 
is  deemed  to  be  sufficient,  the  defendant  may  obtain  an  order  of  course  for  the 
taxation  of  his  costs.  1  Smith,  Ch.  Pr.  (Am.  ed.)  b.  2,  ch.  8,  p.  502,  508 ;  see  1 
Madd.  Ch.  Pr.  (4th  Am.  ed.)  217 ;  2  ib.  345. 

(1)  3  Atk.  19;  Hiomas  v.  UeweUm,  post,  voL  vi.  823.  It  has  been  since  held 
upon  inquiry  into  the  practice,  that  mere  is  no  distinction  UfMrn  a  bill  of  discovery. 
Baring  v.  Prins^f,  1  Madd.  526;  Beanies  on  Costs,  29, 30. 
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bill  for  discovery  only ;  tiie  Plaintiff  being  entitled  only  to  the  first 
eight  days  of  the  Term. 

Lord  Chancellor  [Loughborough],  granted  the  motion ;  observ- 
ing, that  two  Terms  would  be  a  very  unreasonable  time. 

Thb  general  time  allowed,  according  to  the  present  practice,  for  filing  excep- 
tioos,  ttufic  pro  tunCf  as  of  courw,  is  two  terms  and  the  following  vacation,  after 
the  answer  is  come  in :  Utonuu  v.  LUwMyn^  6  Yes.  823 :  if  it  be  requisite  to  tdce 
exceptions  at  a  later  period,  special  cause  must  be  shown  to  obtain  the  indulgence : 
GoMWige  y.  tfaodhamBf  14  Ves.  536:  the  distinction  recognized  in  the  prmcipal 
case,  as  to  the  time  for  excepting,  between  bills  for  relief  and  bills  for  discovery 
merely,  was  not  admitted  in  Banng  v.  Prin»a^,  1  Mad.  527 ;  but,  it  should  seem, 
the  defendant  is  entitled  to  his  costs  when  the  commission  is  returned.  Anony- 
mous ease,8  Vea.  70;  Banhwry  v. ,  9  Ves.  103.    And  it  is  proper  to  observe 

that,  by  the  bill  now  [1827]  pending  in  Parliament,  for  the  regulation  of  the  prac- 
tice in  the  Court  of  Chancery,  it  is  proposed  that,  at  the  expiration  of  two  months 
from  the  time  of  filing  any  answer,  whether  filed  in  term  time  or  vacation,  the 
same  shall  be  deemed  to  be  sufficient,  unless  exceptions  thereto  shall  have  been 
didy  filed ;  and  no  exceptions  shall  be  allowed  to  be  filed  after  that  time ;  unless 
it  wall  expire  in  the  interval  between  the  last  seal  after  Trinity  Term  and  the 
first  seal  before  Michaelmas  Term,  or  in  the  interval  between  the  last  seal  after 
Michaelmas  Term  and  the  first  seal  before  Hilary  Term,  in  which  cases  such 
time  shall  extend  to  and  include  the  da^  of  the  general  seal  then  next  ensuing. 
It  is  fiuther  proposed  that,  when  exceptions  are  taken  to  any  answer  for  insuffi- 
ciency, and  the  same  are  not  submitted  to,  unless  the  plaintiff  shall  obtain  an 
order  for  referring  such  answer  for  insufficiency  within  fourteen  days  from  the 
time  of  filing  such  exceptions,  the  same  shall  be  considered  as  having  been  aban- 
doned, and  such  answer  shall,  from  the  expiration  of  such  fourteen  days,  be 
deemed  sufficient  And  when,  upon  exceptions  being  taken  to  an  answer,  any 
&rther  answer  or  answers  to  such  exceptions  shall  be  put  in,  such  fiuther  answer 
or  answers  respectively  shall,  at  the  expiration  of  a  fortnight  from  the  time  of  filing 
the  same,  be  deemed  sufficient,  unless  the  plaintiff  shall,  in  the  mean  time,  have 
obtained  an  order  for  referring  the  same  for  insufficiency  upon  such  exceptions ; 
and  such  order  shall  specify  which  of  such  exceptions  are  alleged  not  to  be  suffi- 
ciently answered. 


MIDDLEDITCH  v.  SHARLAND. 
[RoLL8^1799,  Nov.  30.] 

Os  suspicious  circumstances  in  the  answer  a  general  account  was  decreed  against 
a  steward,  notwithstanding  a  receipt  in  full;  which  was  allowed  only  as  proof 
of  the  particular  payment,  not  of  a  general  release  or  discharge  upon  an 
account  stated ;  though  under  circumstances  it  might  have  that  effect ;  as  upon 
proof,  that  the  principal  never  would  give  any  vouchers,  and  an  account  kept 
by  the  steward,  (a) 

Honor  Hareis  devised  all  her  real  estate  in  fee-simple,  and  be- 
queathed her  personal  estate  absolutely  at  the  age  of  twenty-one,  to 
Anna  Maria  Middleditch. 

{a)  The  cases  allowing  inquiry  into  accounts,  where  there  has  been  a  confi- 
dential relationship  between  Uie  parties,  do  not  extend  the  doctrine  to  a  settled 
account  between  principal  and  land  agent,  where  there  has  been  an  actual 
accounting,  even  althou^  ti^ere  may  nave  been  great  confidence  and  trust 
PkUip9  V.  Bdden,  2  Edw.  1. 
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In  Michaelmas  Tam,  1790,  Mrs.  Middleditch  not  having  then 
attained  the  age  of  twenty-one,  a  bill  was  filed  in  her  right  by  her 
husband  for  the  purpose  of  establishing  the  will ;  and  a  cross  bill 
was  filed  with  a  view  to  set  it  aside  on  fiie  ground  of  the  insanity  of 
the  testatrix.  Upon  an  issue  directed  a  verdict  was  found  in  favor 
of  the  will ;  in  consequence  of  which  the  will  was  established,  and 
the  accounts  were  directed  on  the  23d  of  June,  1792. 

Upon  the  31st  of  October,  1792,  the  bill  in  this  cause  was  filed 
by  Mr.  and  Mrs.  Middleditch,  the  latter  being  then  of  the  age  of 
twenty  years  and  six  months,  against  the  executors  of  the  testatrix, 
and  against  George  Sharland ;  praying  an  account  of  all  dealings 
and  transactions  between  the  testatrix  and  Sharland  concerning  her 
estate,  particularly  of  all  sums  of  money  received  by  him  from  the 
1st  of  May,  1784,  from  which  time  he  was  employed  by  the  testa- 
trix as  her  steward,  to  October,  1792,  or  which  might  have  been 
received  without  wilful  default,  for  rents  and  profits,  timber,  and 
fines  for  renewals  of  leases,  or  for  cattle,  corn,  interest  of  money,  or 
otherwise,  and  of  all  moneys  paid  for  her  use  either  in  her  life  or 
since  her  decease ;  and  that  the  Defendant  Sharland  may  deposit  all 
leases,  deeds,  &c.  touching  the  estate,  of  the  testatrix,  and  all  plate, 
jewels,  rings,  or  other  property,  possessed  by  him ;  and  that  the  ex- 
ecutors may  join  in  all  necessary  acts,  &c. 
[*  88J  *  A  supplemental  bill  was  afterwards  filed ;  stating,  that 

the  Plaintiflf  Mrs.  Middleditch  had  attained  the  age  of 
twenty-one,  and  had  obtained  administration ;  the  executors  having 
renounced.  The  bill  charged,  that  the  Defendant  Sharland  had  re- 
ceived large  sums  of  money  upon  all  the  accounts  mentioned  in  the 
prayer,  to  place  out  at  interest :  which  he  had  not  done  ;  that  consider- 
able sums  had  been  lost  by  suffering  the  tenants  to  run  in  arrear ;  that  a 
receipt  obtained  by  him  on  the  24th  of  February,  1787,  was  obtained 
by  fraud  and  imposition,  when  the  testatrix  was  in  a  weak  state  of 
body  and  mind ;  and  that  the  Defendant  did  not  deliver  to  her  at 
that  or  any  other  time  any  account  in  writing ;  that  at  that  time  he 
was  indebted  to  her  3000/.  and  upwards ;  and  at  her  death  4000Z. 
at  least  was  due  from  him ;  and  he  has  since  received  about  4000/. 

Accounts  between  solicitor  and  client,  though  signed  and  acknowleged  by  the 
client,  were  decreed  (under  the  circumstances)  not  to  be  taken  or  considered  as 
accounts  settled,  and  an  account  was  ordered :  but  the  Master  was  directed  to  con- 
sider the  accounts  and  give  such  weight  to  them  as  he  should  think  them  reasonably 
entitled  to,  in  support  of  any  of  the  items  therein  contained.  Hickson  v.  JhfliJDarif 
3  Moll.  1.  The  Court  will  not  set  accounts  settled  wholly  aside  except  for  fraud. 
Ibid.  As  to  other  cases  of  confidence  and  trust,  see  Johncs  v.  Lioyd^  10  Price,  G2 ; 
Rtvdi  V.  Harvei/,  1  Sim.  &  Stu.  502 ;  Famam  v.  Brooks,  9  Pick.  212 ;  Pickering 
v.  Pickerins^,  2  Beavan,  31 ;  Graham  v.  Damdionj  2  Dev.  &.  Bat  £q.  155 ;  1  Story, 
Eq.  Jur.  §  462,  and  note. 

Wliere  dealings  between  principal  and  agent,  which  fh)m  the  connection  and 
other  circumstances,  were  suspicious,  and  Uiey  were  yet  confirmed  by  a  subse- 
quent deed  and  other  acts  of  tlic  principal,  such  confirmation  was  held  a  bar  to 
an  account.  De  Montmorency  v.  Devereux,  1  Dru.  6l  Walsh,  119 ;  iS.  C  on  appeal, 
2  ib.  410. 

As  to  the  effoct  of  a  receipt,  see  Chitty,  Cont  (Gth  Am.  ed.)  759. 
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more ;  that  as  her  attorney  he  took  upon  himself^  without  any  proper 
authority,  to  execute  leases,  particularly  one  to  Daniel  Badcock,  at 
an  under-value  ;  namely,  115/.  per  annum ;  though  many  responsible 
tenants  would  have  given  200/. ;  and  he  received  premiums  for  so 
doing. 

The  bill  also  charged  and  specified  various  sums  as  received  by 
the  Defendant  since  the  24th  of  February,  1737  ;  that  his  receipts 
for  such  sums  are  ready  to  be  produced,  in  the  whole  amounting  to 
3131L;  and  that  in  1788,  and  between  May  1784  and  October 
1792,  he  possessed  himself  of  several  deeds,  leases,  &c.  and  in  her 
Ufe  and  since  her  death,  of  plate,  jewels,  &c. 

The  Defendant  by  his  answer  stated,  that  he  was  employed  by 
the  testatrix  as  steward  at  a  salary  of  fifty  guineas  a  year,  or  at  a 
poundage  of  Is,  in  the  pound ;  and  he  continued  to  act  in  that 
capacity,  until  she  became  a  lunatic  in  1787.  During  that  time  he 
received  certain  sums  for  the  use  of  the  testatrix ;  all  which  sums  he 
r^;ularly  accounted  for  and  paid  to  her,  as  he  received  them ;  as  she 
did  not  choose  to  have  any  open  running  account  kept  on  foot ;  and 
in  February,  1787,  she  gave  him  the  following  receipt: 

"February  the  24th,  1787:  I  have  received  of  Mr.  George  Shar- 
land  the  sum  of  two  hundred  and  eighty-four  pounds  at  different 
payments  in  full  of  all  demands  to  this  day. 

<^H.  Harris." 

The  answer  insisted  upon  the  benefit  of  this  receipt  in 
*bar  of  the  account;  and  stated,  that  the  Defendant  \^S9] 
always  rendered  to  her  a  just  and  true  account  of  his  re- 
ceipts and  payments  up  to  the  date  of  the  receipt ;  subsequent  to 
which  he  ceased  to  receive  the  rents,  but  employed  William  Joce  to 
receive  them,  and  received  only  what  was  barely  sufficient  to  dis- 
charge the  household  expenses  and  other  incidental  charges  of  the 
testatrix ;  and  the  Defendant  also  ceased  to  keep  her  accounts ;  she 
being  ill,  and  frequently  disordered  in  her  mind,  and  continuing  so, 
till  she  became  a  lunatic.  He  denies,  that  he  was  indebted  to  the 
testatrix  in  30002.  or  any  other  sum.  He  admits  applications  from 
the  Plaintiff  to  deliver  in  the  accounts  of  his  receipts  and  payments ; 
with  which  he  was  unable  to  comply ;  and  he  submits,  he  was  not 
bound ;  because  he  fully,  duly,  and  punctually,  accounted  with  the 
testatrix ;  who  being  satisfied  with  his  conduct  gave  him  such  re- 
ceipt. Therefore  it  is  not  competent  to  the  Plaintiffs  to  open  such 
account  or  call  upon  him  respecting  the  same ;  as  they  have  not 
been  able  to  point  out  any  specific  error.  He  denies,  that  he  granted 
leases  of  his  own  authority  or  cut  timber. 

By  a  ferthcr  answer  the  Defendant  insisted,  that  he  had  duly  ac- 
counted, and  claimed  the  benefit  of  the  receipt.  He  set  forth  the 
accounts  rendered  by  Joce  to  him  subsequent  to  the  date  of  the  re- 
ceipt to  the  death  of  the  testatrix ;  and  since  he  has  not  received  any 
sum  on  her  account.  For  the  same  reasons  he  submits  he  was  not 
compellable  to  account  for  the  sums  paid  by  him  since  the  1st  of 
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July,  1784 :  though  he  believes,  if  such  accounts  were  made  out, 
(which  from  the  manner,  in  which  she  transacted  business,  some- 
times receiving  money  herself,  or  employing  servants  to  do  so,  and 
in  consequence  of  no  regular  account  having  been  kept,  it  would  be 
impossible  to  do)  it  would  appear  that  he  has  a  just  demand  to  a 
considerable  amount  upon  her  estate ;  as  she  never  paid  him  any 
thing  whatsoever  for  his  salary.  He  denies,  that  he  granted  any 
leases,  except  as  after  mentioned  to  Badcock,  or  received  any  con- 
sideration, &c.  He  admits  it  might  be  true,  that  after  the  24th  of 
February,  1787,  he  might  receive  some  sums  of  money,  and  give 
receipts:  but  he  cannot  set  .forth  the  account;  as  the  testatrix  would 
frequently  receive  rents,  and  rack-rents,  and  parts  of  rents,  herself, 
and  never  give  any  acknowledgment ;  and  when  he  heard  of  it,  or 
received  the  remainder,  he  has  at  the  desire  of  the  tenants 
[*90]  *  given  receipts  in  his  own  name  for  the  whole.  He  de- 
nies, that  he  obtained  the  receipt  by  fraud,  or,  when  she 
was  in  a  weak  state,  &c.  but  admits,  he  did  not  at  that  or  any  other 
time  deliver  any  regular  account  in  writing ;  for  whenever  she  exe- 
cuted any  leases  for  lives,  it  was  her  custom  to  make  a  memoran- 
dum of  the  consideration ;  and  when  he  received  the  same,  and  paid 
it  to  her,  which  he  always  used  immediately,  she  would  look  at  such 
memorandum,  and  make  another  memorandum  of  the  money  she 
received,  of  what  fines  such  money  was  composed ;  and  she  keeping 
such  accounts  and  memorandums  never  required' him,  nor  was  he 
able,  to  keep  any  account  of  his  receipts ;  as  he  always  paid  her  im- 
mediately upon  his  receipt.  He  admits,  he  signed  the  lease  to  Bad- 
cock  as  her  attorney,  not  under  any  special  authority,  but  as  she 
had  agreed  to  grant  him  a  new  lease,  and  he  was  apprehensive  of 
losing  it,  she  being  then  very  ill,  and  having  given  her  express  appro- 
bation to  the  Defendant ;  and  afterwards,  when  she  was  better,  she 
confirmed  it.  He  denies  the  charges  of  undervalue ;  that  he  re- 
ceived any  thing  for  granting  such  lease;  that  he  possessed  any 
leases,  deeds,  &c.  plate,  jewels,  &c. ;  and  he  claims  a  large  balance 
as  due  to  him  for  transacting  business,  and  receiving  tlie  rents  of  the 
testatrix  in  her  life-time. 

No  evidence  was  produced  on  either  side. 

Mr.  RomiUy  and  Mr.  HaUy  for  the  Plaintiffs,  observing,  that  the 
receipt,  upon  which  the  Defendant  relied,  was  not  and  could  not  be 
set  up  as  a  release,  but  as  evidence  of  a  stated  account,  contended 
upon  the  answer,  and  particularly  upon  the  admission,  as  to  the 
state  of  the  testatrix,  that  the  Defendant  must  be  decreed  to  account 
generally  according  to  the  prayer  of  the  bill. 

Mr.  Short,  for  the  Defendant,  relied  on  this  receipt  as  in  nature 
of  a  release ;  as  evidence,  that  an  account  was  stated,  and  the  bal- 
ance paid. 

Master  or  the  Rolls  [Sir  Richard  Pepper  Arden].  This 
receipt  is  not  sufficient  to  entitle  the  Defendant  to  set  it  up  as  an 
absolute  bar  of  all  demands ;  when  I  see  the  answer  stating,  that  she 
did  not  choose  to  have  a  running  account;^  and  the  other  circum- 
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Stances,  and    admitting,  that  she  was  frequently  disordered  in  her 
mind ;  for  from  the  nature  of  his  employment  he  imposed 
•upon  himself  the  duty  of  keeping  accounts,  not  only  out       [•  91] 
of  justice  to  his  employer  but  to  himself.    I  do  not  wish  to 
encourage  any  gentleman  in  not  keeping  any  accounts  whatsoever. 
I'bis  Defendant  admits,  that  during  the  time  he  did  receive  certain 
^8  for  the    use  of  the  testatrix  he  regularly  accounted  for  them. 
^6  does  not   s^ear  he  kept  no  accounts :  but  he  produces  none. 
By  holding  this  instrument  a  bar  I  should  establish  an  extremely  bad 
precedent.     At  the  same  time  I  do  not  mean  to  say,  that  in  no  case 
whatsoever  such  an  instrument  can  stand.     I  know  the  disadvan- 
t^e,  under    which  persons   in  these  circumstances  labor  in   the 
Master's  office.     Suppose,  she  never  would  give  him  a  voucher, 
how  could  he  prove  payment  ?     That  perhaps,  if  he  could  prove  it, 
with  an  account  kept  by  himself,  would  do.     But  under  the  circum- 
stances disclosed  by  this  answer  I  do  not  see  such  a  case  set  up  as 
wiQ  excuse  him  as  steward  for  this  monstrous  negligence  in  keeping 
no  account  whatsoever.     Therefore  I  am  of  opinion,  that  for  the 
sake  of  the  precedent  I  am  bound  to  direct  an  account  of  all  deal- 
ings and  transactions  between  the  testatrix  and  the  Defendant  Shar- 
knd  concer^ng  her  estate,  &c. ;  and  declare,  that  the  receipt  in  the 
pleadings  mentioned  is  to  be  conclusive  evidence  of  the  payment  of 
28(tf.  but  is  not  to  have  the  effect  of  a  release  or  discharge  to  the 
Defendant  (1).  

That  a  steward  must  always  be  prepared  with  regular  accounts,  see,  ante,  note 
1  to  Lord  Hardwieke  v.  Venunij  4  V.  411. 

(1)  .^Rfe,  Lord  Harduncke  v.  Vemony  vol.  iv.  411,  and  the  note,  418. 
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RODDAM  V.  HETHERINGTON. 

[1799,  Nov.  8, 16;  Dec.  2.] 

Affidavit  to  support  a  writ  of  JVc  extat  rc^no  must  be  positive,  (a) 
Writ  of  JVe  extat  regno,  obtained  hj  a  resident  here  against  a  resident  in  the 
West  Indies  upon  a  demand  arising  there,  when  the  answer  came  in,  was  dis- 
charged under  the  circumstances,  with  costs  against  the  prochein  amy  of  the 
infant  Plaintiff:  but  upon  the  admissions  in  uie  answer  the  Defendant  was 
ordered  to  give  security  to  abide  the  decree,  (&),  [p.  92.] 

Mr.  Piggott  moved  before  the  Master  of  the  Rolls,  sitting  for 
the  Lord  Chancellor,  that  the  writ  of  Ne  exeat  Regno  might  issue 
against  the  Defendant,  to  be  marked  for  the  sum  of  2000/. 

This  application  was  made  upon  an  affidavit  by  the  Plaintiff,  who 
was  of  the  age  of  eighteen,  stating  his  title  under  the  wills  of  his 
father,  who  died  in  1784,  at  the  age  of  twenty-two,  and  his  uncle 
William  Adamson,  who  died  in  1772,  to  their  real  and  personal  es- 
tates, and  particularly  to  a  plantation  purchased  by  Adamson  in  the 
island  of  Tortola;  that  the  Defendant,  the  executor  of 
[*  92]  Adamson,  *  possessed  himself  of  all  his  effects,  and  had 
the  management  of  the  plantation ;  that  he  refused  to  ac- 
count, though  often  applied  to ;  that  the  plantation  was  negligently 
and  improperly  managed  by  the  Defendant ;  and  that  divers  sums 
pretended  to  be  paid  on  account  of  the  testator  Adamson  were  not 
paid,  or  were  not  really  due,  with  other  general  allegations  of  im- 
proper conduct ;  that  the  Plaintiff  is  informed  and  believes,  that 
there  is  due  and  owing  from  the  Defendant  in  respect  of  his  receipt 
of  the  rents  and  profits  of  the  the  testator's  real  and  personal  estates 
upwards  of  2000Z.  and  the  Defendant  intends  to  go  abroad,  and 
there  is  reason  to  believe  the  money  will  be  lost. 

The  Master  or  the  Rolls  [Sir  Richard  Pepper  Arden]  would 
not  make  the  order ;  the  affidavit  not  being  positive,  but  to  infor- 
mation and  belief  only ;  observing,  that  it  must  be  as  positive  as  an 
affidavit  to  hold  to  bail ;  and  that  this  affidavit  was  defective  in  other 
respects,  not  stating  the  value  of  the  estate,  or  what  incumbrances 
were  upon  it  (1). 

Upon  the  16th  of  November  the  motion  was  repeated  before  the 

(a)  See  l^urman  v.  Sherman,  3  Bro.  C.  C.  (Am.  cd.  1844,)  370,  notes  (a)  and  (5) ; 
Flack  V.  Holm,  1  Jac.  &  Walk.  405;  Howdm  v.  Bogtrs,  1  Ves.  &.  Bea.  129; 
MaUocks  V.  Tremain,  3  Johns.  Ch.  75 ;  Rhodes  v.  Coumns,  6  Rand,  188;  Gibai 
V.  Colt,  1  Hopk.  500;  Gemot  v.  Boccaline,  2  Wash,  C.  C.  130;  1  Barbour,  Ch.  Pr. 
b.  3,  c.  6,  p.  649,  650;  Thome  v.  Halsm,  7  Johns.  Ch.  193;  1  Hoff  Ch.  Pr.  ch.  2, 
§  8,  p.  93-95,  and  notes ;  1  Smith,  Ch.  Pr.  (Am.  ed.)  580,  et  aeq. 

The  mere  belief  of  a  party  as  to  the  balance  of  account,  without  disclosing  the 
facts,  is  generally  not  sufficient  Mattocks  v.  TVcmotn,  3  Johns.  Ch.  75.  But 
exact  precision  is  not  necessary.  See  attorney  General  v.  Muckloto,  1  Price,  Ex. 
289.  So  too  in  cases  of  alimony  where  the  amount  is  not  all  settled,  tlie  writ  may 
yet  be  awarded.     Denton  v.  Dmton,  1  Johns.  Ch.  364. 

[h)  See  Mdnson  v.  Leonard,  3  Bro.  C.  C.  (Am.  ed.  1844,)  223,  note  (a);  1  Bar 
hour,  Ch.  Pr.  b.  3,  ch.  6,  §  6,  p.  655,  656. 

(1)  Bea.  Ne  Ex.  Reg.  31, 2. 


1799.]  BODDAM  0.  UETHERINGTON.  92 

Lord  Chancellor  upon  a  positive  affidavit  by  the  Plaintiff,  that  ever 
since  the  death  of  Adamson  the  Defendant  has  been  in  the  constant 
receipt  of  the  rents  and  profits  of  the  whole  real  and  personal  estate 
of  the  testator ;  and  that  there  is  now  due  and  owing  to  the  Plain* 
tiff  by  and  from  the  Defendant  on  account  of  such  his  receipts  of 
the  rents  and  profits  of  the  said  estates  real  and  personal  upwards 
of  2000/.  of  lawful  money  of  Great  Britain. 

When  the  first  application  was  made,  the  bill  had  not  been  filed : 
but  the  Register  said,  there  were  instances  of  granting  the  writ  pre- 
viously to  the  bill  filed  (1).  The  bill  however  was  filed  previously 
to  the  second  application ;  and  the  Plaintiff  offered  to  take  the  order 
upon  producing  the  certificate.     The  motion  was  granted. 

Upon  the  2d  of  December  a  motion  was  made  on  the  part  of  the 
Defendant  to  have  the  writ  superseded,  and  the  recognizance  dis- 
chaiged,  upon  the  answer  of  the  Defendant ;  stating,  that  he  has  no 
papers  or  documents  relating  to  the  affairs  of  the  testator  Adamson 
in  England ;  all  his  affairs  being  in  Tortola ;  that  he  comes  occasion- 
ally to  England  every  two  or  three  years.  The  personal 
estate  of  the  *  testator  was  not  sufficient  for  his  debts ;  [*  93] 
ttiat  it  is  impossible  for  him  without  his  papers  to  give 
any  account  of  the  property,  or  the  debts  he  paid ;  that  not  only  the 
persona],  but  also  the  real,  estate  of  the  testator  was  insufficient  for 
his  debts ;  that  he  had  been  a  tailor,  and  had  purchased  one  small 
plantation  in  Tortola,  very  ill  supplied  ;  that  the  Defendant  let  it  to 
two  persons  successively  at  a  rent  of  lOOZ.  a-year ;  one  of  whom  ran 
away ;  that  the  estate  was  sold  for  2700Z.  currency,  to  satisfy  the 
debts  of  the  testator :  but,  the  purchaser  not  being  able  to  pay  all  the 
money,  the  Defendant  himself  took  the  purchase  off  his  hands,  and 
applied  all  the  money  to  pay  the  debts ;  that  his  reason  for  taking 
the  estate,  though  very  ill-conditioned,  was,  that  it  joined  some  es- 
tates of  his  own  ;  that  he  has  stocked  it  with  cattle  and  negroes  him- 
self;  and  that  the  produce  in  a  good  year  is  twenty  hogsheads  of 
sugar,  and  will  this  year  exceed  that  quantity. 

Mr.  Mansfield  and  Mr.  BeUy  in  support  of  the  motion.  The  bill 
docs  not  state  any  one  sum  or  demand,  that  could  possibly  be  in  the 
knowledge  of  the  Plaintiff.  It  contains  no  particular  charge,  but 
general  allegation  only.  The  Plaintiff,  having  failed  in  his  first 
attempt  upon  an  affidavit  to  his  information  and  belief  only,  not  pre- 
tending to  have  any  paper  or  account,  now  makes  this  positive  affi- 
davit He  could  not  have  been  born  till  many  years  ^fter  the  death  of 
the  testator.  Shall  such  a  positive  affidavit  be  made  under  such 
circumstances  to  detain  the  Defendant  going  to  Tortola,  the  usual 
place  of  his  residence  ?  The  Defendant  positively  swears,  that  the 
produce  both  of  the  real  and  personal  estates  was  insufficient  for  the 
debts;  that  therefore  nothing  can  be  due  to  the  Plaintiff.  The 
whole  of  this  proceeding  also  supposes,  that  that  there  is  no  justice 


(1)  Mr.  Beames,  Ne  Ex.  Reg.  26,  concludes,  that  the  contrary  is  now  clearly 
settled. 
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in  Tortola ;  that  the.  original  devisee,  the  Plaintiff's  father,  who  lived 
till  1784,  and  those,  who  acted  for  him,  thought  this  property  not 
worth  looking  after.  I  do  not  object,  that  Tortola  is  the  usual  resi* 
dence  of  the  Defendant ;  as  Lord  Thurlow  in  Atkinson  v.  Leon-- 
ard  (1)  after  a  considerable  discussion  over-ruled  that  objection :  but 
that  application  was  upon  a  clear  debt  by  a  bond ;  which  being  lost 
was  said  to  be  a  debt  every  where.  It  must  be  a  very  strong  case, 
where  the  Defendant  is  not  leaving  the  kingdom  to  avoid  paying  his 
debts,  but  to  go  to  the  very  place,  where  the  debt  arises ;  where  it 

is  much  more  fit  the  subject  should  be  discussed ;  whence 
[*94]       every  document  must  be  brought  over,  "*  which,  if  the 

course  of  justice  absolutely  requires  it,  will  be  very  incon- 
venient. The  object  is  obvious ;  that  the  Defendant  being  unable 
to  give  security  may  be  driven  into  terms/  If  the  Court  thinks  it 
proper,  he  has  no  objection  to  give  security  to  abide  the  event  of  the 
suit:  but  this  is  such  an  attempt  as  the  Court  will  not  tolerate.  The 
writ  ought  to  be  discharged,  if  not  at  the  expense  of  the  Plaintiff,  at 
that  of  the  attorney,  who  advised  him.  The  only  application  to  the 
Defendant  previous  to  the  issuing  of  the  writ  was  at  Liverpool  in  Au- 
gust last,  by  a  common  friend ;  to  whom  the  Defendant  explained 
every  thing ;  and  stated,  that  his  papers  were  at  Tortola.  They  did  not 
apply  afterwards,  till  he  was  going  on  board  a  ship  of  his  own  in  the 
river ;  which  was  obliged  to  sail  without  him  ;  and  the  packet  sails 
this  week. 

Mr.  Piggotty  for  the  Plaintiff.  Neither  the  Plaintiff  nor  his  father 
were  in  Tortola.  The  Defendant  states  generally,  that  he  has  ad- 
ministered all  this  property,  but  under  circumstances,  that  make  it 
impossible  this  Court  should  not  expect  an  account,  and  at  least 
make  him  give  security.  Under  such  circumstances  the  Plaintiff 
prefers  this  Court  to  that  of  Tortola.  The  Defendant  is  much  more 
able  to  grapple  with  the  inconvenience  he  states,  than  the  Plaintiff 
is  to  go  and  contest  this  with  him  in  Tortola,  where  the  Defendant 
may  have  great  interest  and  influence.  The  circumstances  he  states 
may  be  a  reason  for  his  having  time  given  him,  but  are  no  reason 
for  dispensing  with  the  account.  Where  is  the  principle,  that  the 
representative  of  a  person  abroad  is  not  to  account,  because  his 
books  and  papers  are  abroad  ?  The  objection  as  to  the  Defendant's 
residence  in  Tortola  might  hold,  if  the  Plaintiff  lived  there,  and  had 
come  over  to  this  country  (2).  This  property  upon  the  affidavit  of 
the  Defendant  must  be  of  some  value ;  and  the  Court  cannot  believe 
it  was  necessary  to  sell  it  His  representation  is,  that  many  years 
after  the  death  of  the  testator,  namely,  in  1784,  a  creditor,  whom  he 
does  not  name,  brought  an  action  and  compelled  a  sale  according  to 
the  law  of  that  country  in  a  short  way,  by  the  Provost  Marshal ;  and 
the  estate  sold  finds  its  way  to  the  hands  of  the  Defendant ;  and  the 
reason  he  gives  is,  that  it  lay  convenient  to  his  estate.     This  is  the 

(1)  3  Bro.  C.  C.  218. 

(2)  See  a  cnae  of  that  sort,  crnfe,  vol.  iv.  5P0,  stated  in  Dt  Carriert  v.  De 
Calonne. 
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case  of  an  executor,  who  does  not  pretend,  that  he  ever  sent  home 

any  account.     It  is  extremely  fit,  that  this  family  should 

have  an  account.     If  the  Court  thinks  the  writ  must  *  be        [*  95] 

superseded,  there  can  be  no  reason,  that  he  should  not 

^ve  security  to  abide  the  decree. 

Mr.  Mansfield,  in  reply.  This  writ,  which  is  founded  upon  the 
prerogative,  has  from  motives  of  public  convenience  been  extended 
to  private  transactions  between  subject  and  subject  (1)  :  but  no  rule 
is  more  sacred,  than  that  it  shall  not  issue  even  against  a  person 
leaving  the  kingdom  to  avoid  payment  of  his  debts  without  a  positive 
affidavit  Though  there  may  be  the  strongest  probability,  that  there 
may  be  something  to  account  for,  that  has  never  been  made  the 
ground  of  application.  Suppose,  no  account  was  settled,  and  that 
it  commenced  at  an  enormous  distance  of  time,  and  the  transaction 
must  be  forgotten.  Here  instead  of  a  clear  positive  affidavit  of  debt, 
it  is  made  by  a  man,  who  can  know  nothing.  His  own  statement 
in  the  bill,  that  he  is  only  eighteen  years  of  age,  shows  his  affidavit 
cannot  be  true  within  his  knowledge,  but  depends  on  what  he  has 
been  told  by  other  persons. 

Lord  Chanci:i.i.or  [Louohborough].  I  do  not  recollect  any 
instance,  where  a  writ  of  iVe  exeat  regno  has  been  applied  for  upon 
admissions  in  the  answer ;  but  the  admission  would  certainly  do  as 
well  as  an  affidavit  (2).  This  answer  admits  enough  to  show,  that 
there  is  a  ground  for  the  interference  of  the  Court.  I  shall  relieve 
the  Defendant  from  the  writ.  It  is  very  fit  to  discharge  the  writ ; 
and,  I  think,  the  prochein  amy  ought  to  pay  the  costs.  The  applica- 
tion was  very  improperly  made.  Getting  this  young  man  to  make 
an  affidavit  positively,  that  in  conscience  he  ought  not  to  have  made, 
was  a  very  bad  act.  But  enough  appears  upon  the  answer  to  re- 
quire me  to  take  security  from  the  Defendant  to  abide  the  decree. 
He  has  admitted  the  receipt  of  assets  to  the  extent  of  2700/. ;  but 
he  has  not  stated  what  was  the  extent  of  that  debt,  for  which  the 
estate  was  put  up  to  sale. 

The  order  was,  that  the  writ  should  be  discharged;  that  the 
prochein  amy  should  pay  the  costs  of  obtaining  the  order ;  and  that 
the  Defendant  should  give  security  to  be  approved  by  the  Master  in 
the  sum  of  12002.  to  abide  the  decree  (3). 

With  respect  to  the  general  doctrine,  and  practice,  as  to  issuing  the  preroga- 
tive writ  of  ne  extai  regno,  in  civil  caases,  between  private  parties,  see,  ante,  Uie 
notes  to  Be  Carriere  v.  CdUmne,  4  V.  577. 

Anie,  vol.  iv.  590. 

Bea.  Ne  Ex.  Reg.  32, 3 ;  post,  Etches  v.  Lance,  vol.  vii.  417;  CoUinson  v. 
xviii.  35a 


(2) 


(3)  See  the  next  case ;  ante,  Coglar  v.  Coglar,  vol.  i.  d4,  and  the  note,  95;  De 
Carriere  v.  De  Cnlonne,  iv.  577,  and  the  note,  592;  and  Mr.  Beames's  Brief  View 
of  the  Writ  ofJVe  Exeat  Regno. 
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RUSSELL  V.  ASHBY. 

BuLLER,  Justice, /or  the  Lord  Chancellor. 
[1799,  Oct.  30;  Nov.  11;  Dec.  10.] 

The  writ  of  JVe  exeat  regno  issued  properly;  the  subject  being  matter  of  ac- 
count (a|  A  general  affidavit  of  belief  of  the  Defendant's  intention  to  quit 
the  kinffaom  is  sufficient  without  tlie  circumstances,  upon  which  that  belief  is 
founded,  (b) 

Upon  an  application  for  the  writ  of  JVe  exeat  regno  no  suhpana  is  served :  but 
upon  personal  service  of  the  writ  the  party  is  bound  to  appearand  to  put  in  his 
answer;  and  then  he  may  apply  to  supersede  the  writ;  but  not  upon  his  affi- 
davit, (c)  [p.  96.1 

Analogy  between  the  applications  for  the  writ  of  JVe  exeat  regno  and  to  a  Judge 
to  hold  to  special  bail,  [p.  96.] 

A  MOTION  was  made  for  a  writ  of  Ne  exeat  r§gno  upon  an  affidavit 
by  one  of  the  Plaintilfs  stating,  that  the  Plaintiffs,  the  widow  and 
executors  of  the  testator,  being  entitled  under  the  will  of  the  testator 
to  the  sum  of  4000/.^  a  debt  due  to  him,  as  part  of  his  residuary 
estate,  employed  Minchin,  an  attorney,  to  get  it  in  ;  who  did  accord- 
ingly recover  a  part,  amounting  to  2712Z. ;  which  he  paid  over  to 
the  Defendant,  a  stock-broker,  to  be  invested  in  the  funds ;  that  the 
books  of  the  bank  had  been  searched ;  and  it  appeared,  that  no 
such  sum  had  been  invested :  and  that  instead  of  so  investing  it  the 
Defendant  had  converted  it  to  his  own  use ;  that  the  Defendant  for 
the  purpose  and  with  the  view  to  avoid  the  payment  of  the  said 

(d\  See  Mattocks  v.  TVemain,  3  Johns.  Ch.  75 ;  ante,  p.  91,  note  (a),  and  cases 
cited ;  Sherman  v.  Sherman,  3  Bro.  C.  C.  (Am.  ed.  1844,)  370,  note  (6);  Porter  v. 
Spencer,  2  Johns.  Ch.  169-171 ;  MUchdl  v.  Bunch,  2  Paige,  606, 617-619 ;  Bkntdee 
v.  Calvert,  2  Jac.  &  Walk.  213;  2  Story,  Eq.  Jur.  §  1471,  1473,  1474. 

In  case  of  an  account  the  plaintiff  must  swear  positively  to  a  debt  or  balance 
due,  but  he  need  swear  only  to  his  belief  as  to  the  amount  Thome  v.  HaUey,  7 
Johns.  Ch.  189;  see  Dick  v.  Swinton,  1  Ves.  &  Bea.  371 ;  Denton  v.  Denton,  1 
Johns.  Ch.  441 ;  1  Smith,  Ch.  Pr.  (Am.  ed.)  580,  581 ;  2  Story,  Eq.  Jur.  §  1471 ; 
Cooper,  Eq.  PI.  ch.  3,  p.  149, 150;  2Madd.  Ch.  Pr.  (4th  Am.  ed.)  226-229;  Boehm 
v.  IVood,  Turn.  &  Russ.  344;  Gemoe  v.  Boccaline,  2  Wash,  C.  C.  130 ;  Gtbert  v. 
CoU,  1  Hopk.  500. 

The  affidavit  should  state  that  it  appears  from  tlie  accounts,  referring  to  them 
with  as  much  particularity  as  practicable,  that  so  much  is  due.  Flack  v.  Holme, 
1  Jac.  &.  Walk.  405;  Mattocks  v.  Tremcdn,  3  Johns.  Ch.  75;  1  Barbour,  Ch.  Pr. 
b.  3,  ch.  6,  §  2. 

(b)  There  ought  to  be  a  positive  affidavit  of  a  threat  or  purpose  to  go  abroad. 
Jmttocks  V.  Tremain,  3  Johns.  76. 

The  affidavit  should  also  state  that  the  debt  would  at  least  be  endangered  by 
the  departure  of  the  defendant  lb.  See  also  1  Smith,  Ch.  Pr.  (Am.  ed.)  581, 
582 ;  1  Barbour,  Ch.  Pr.  b.  3,  ch.  6,  §  2,  p.  649,  650 ;  Sherman  v.  Shaman,  3  Bio. 
C.  C.  (Am.  ed.  1844,)  370,  note  (h) ;  1  Hoff.  Ch.  Pr.  ch.  2,  §  8,  p.  95, 96,  and  notes. 

By  the  act  of  Congress,  of  2d  March,  1793,  ch.  22,  §  5,  it  is  provided,  that 
"  Writs  of  JVe  Exeat  may  be  granted  by  any  judge  of  the  Supreme  Court  of  the 
United  States  in  cases  where  they  may  be  granted  by  the  Supreme  or  a  Circuit 
Court  But  no  writ  of  A*e  Exeat  shall  be  granted,  unless  a  suit  in  Equity  be 
commenced,  and  satisfactory  proof  shall  be  made  to  the  Court  or  judge  granting 
the  same,  that  the  defendant  designs  quickly  to  depart  from  the  United  States." 

(r)  See,  post,  98,  note  (n). 

VOL.    V.  6* 
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sum  means  and  intends  to  quit  and  leave  the  kingdom,  and  remain 
out  of  the  jurisdiction ;  and  the  deponent  verily  believes  he  will  do 
so,  unless  prevented  by  the  authority  and  process  of  this  Court. 

Bi7JLL£K,  Justice,  objected,  that  the  affidavit  did  not  state  applica- 
tions to  the  Defendant  to  invest  the  money,  and  what  answers  he 
made ;  and  .desired  to  hear  cases. 

Mr.  TTiomson,  in  support  of  the  motion.  Though  this  writ  was 
formerly  very  rarely  used,  and  has  been  refused  in  some  late  instan- 
ces, upon  particular  grounds,  as  in  Sedgwick  v.  WaJkim  (1),  and 
in  Ray  v.  Fenwick  (2)  because  there  was  no  proper  party  to  sustain 
the  suit,  it  has  now  got  into  general  practice ;  and  is  adopted  upon 
almost  all  occasions,  where  the  affidavit  positively  states  a  debt; 
secondly,  that  it  is  an  equitable  demand,  upon  which  the  Plaintiff 
cannot  sue  at  law  (3) :  thirdly,  that  the  Defendant  intends  to  quit 
the  kingdom  to  avoid  payment.  In  Atkinson  v.  Leonard  (4)  the 
writ  was  granted  originally  upon  an  affidavit  such  as  this ;  though  it 
was  afterwards  discharged  upon  the  Defendant's  giving  security. 
These  Plaintiffs  are  in  the  first  stage,  applying  for  the  writ. 

*  BuLLEB,  Justice.  I  do  not  think  the  affidavit  quite  so  ^  97] 
satisfactory,  as  it  might  have  been  ;  but  perhaps  enough 
is  established  to  enable  me  to  grant  this  writ.  They  ought  to  state 
when  the  money  was  paid  to  the  Defendant.  Suppose,  it  was  only 
yesterday.  Neither  are  any  applications  to  him  stated ;  nor,  upon 
what  ground  the  Plaintiffs  suppose,  he  means  to  go  out  of  the  king- 
dom. Unless  there  is  some  conversation  stated,  in  which  the  De- 
fendant himself  intimates  that  design,  it  can  be  only  surmise  or  sus- 
picion at  most.  It  is  true,  these  facts  are  stated  very  positively ; 
namely,  that  he  has  applied  the  money  to  his  own  use :  and  that  he 
means  to  go  abroad  to  avoid  paying  it :  but  as  to  the  former,  it  is  not 
said,  when  he  received  it,  nor  whether  any  applications  were  made 
to  him,  from  which  the  Court  can  infer  that  general  conclusion  you 
draw  ;  ^d  as  to  the  other,  though  stated  in  express  terms,  it  can  be 
only  matter  of  opinion  without  some  such  conversation  by  the  De- 
fendant himself  (5).  I  do  not  think,  the  Court  has  gone  the  length 
that  is  supposed,  upon  these  applications.  I  think,  from  some  con- 
versations I  have  bad,  that  the  Court  has  been  rather  rigid  upon  that 
ground;  and  it  makes  me  doubt,  whether  the  principle  that  has 
always  weighed  in  my  mind,  is  not  the  true  one  ;  that  it  ought  to 
proceed  by  analogy  to  an  application  to  a  Judge  of  a  Court  of  Com- 
mon Law  to  hold  a  special  bail.  There  the  leading  circumstance  is 
to  see,  whether  the  person  is  likely  to  go  out  of  the  kingdom  to 
avoid  the  justice  of  the  Court.  If  the  fact  was  sworn  to  at  common 
law,  as  it  is  here,  I  think,  the  judge  would  order  special  bail.  If  you 
come  to  the  distinction  in  Leonard  v.  Atkinson,  I  very  readily  agree 

(1)  3  Bro.  C.  C.  11 ;  tunie,  vol.  i.  49. 
2)  3  Bro.  C.  C.  25. 

(3)  King  V.  Smiihy  1  Dick.  82. 

(4)  3  Bro.  C.  C.  218. 

(5)  See  CoUinson  v. ,  post,  vol.  xviii.  353. 
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with  the  distinction  between  letting  the  writ  stand  for  any  limited 
time,  and  giving  security :  but  in  this  stage  it  is  necessary  to  grant 
the  writ  for  the  purpose  of  bringing  forward  the  other  question.  As 
to  letting  it  stand,  or  discharging  it  upon  giving  security,  I  cannot  do 
that  now  ;  for,  unless  the  writ  issues,  the  man  is  gone.  Granting 
the  writ,  it  will  be  left  open  to  an  application  to  discharge  it,  giving 
security ;  and  then  it  will  be  exactly  the  question  in  a  Court  of  Com- 
mon Law.  I  shall  therefore  grant  the  writ,  marking  it  for  the 
whole  sum,  thinking,  in  all  likelihood,  the  Defendant  does  mean  to 
go  abroad. 

[*  98]  *  On  the  11  th  of  November  the  Defendant  was  brought 

up  in  custody  under  the  writ ;  when  the  Lord  Chancellor 
expressed  a  doubt,  whether  the  writ  could  be  sustained ;  intimating 
that  the  Defendant  might  have  been  held  to  bail  in  an  action,  (a) 

On  the  10th  of  December  Mr.  Romilly  moved  to  have  the  writ 
superseded,  with  costs,  upon  the  ground  of  the  insufficiency  of  the 
affidavit,  upon  which  it  was  obtained,  and  also  upon  an  affidavit  by 
the  Defendant,  made  on  the  ground,  that  not  having  been  served 
with  a  stibpana  to  appear  he  could  not  put  in  his  answer.  It  was 
admitted  however  in  the  course  of  this  application,  that  he  had  ap- 
peared. The  affidavit  stated,  that  the  Defendant  was  totally  a 
stranger  to  the  transaction,  upon  which  the  writ  issued ;  that  there 
never  was  any  sum  of  2712/.  or  any  other  sum  belonging  to  the 
Plaintiffs  deposited  with  him  :  that  two  of  the  Plaintiffs  he  had  never 
seen  ;  that  he  had  seen  the  Plaintiff  Harwood  ;  but  there  was  no 
mention  of  any  such  sum  upon  that  occasion  ;  that  he  has  been  ar- 
rested for  4000Z.  by  Minchin ;  who  has  lodged  a  detainer  against 
him  for  a  farther  sum  ;  and  he  verily  believes,  the  demand  set  up 
by  the  Plaintiffs  is  the  same,  upon  which  he  has  been  arrested  by 
Minchin  ;  that  he  never  had-  any  intention  to  quit  the  kingdom,  or 
directly  or  indirectly  declared  so ;  that  the  arrest  was  in  October, 
but  the  Plaintiff  in  the  action  has  not  declared ;  nor  has  the  Defend- 
ant been  served  with  a  subptena  to  appear  in  this  suit. 

Mr.  Romilly^  in  support  of  the  motion.  The  first  ground  of  this 
application  is,  that  no  fact  is  stated  in  the  affidavit,  upon  which  this 

(a)  The  Writ  of  AV  Exeat  will  not  in  general  be  granted,  except  in  cases  of 
equitable  debt^  and  claims,  not  recoverable  at  law.  'nie  writ  is  in  the  nature  of 
equitable  bail.  Mdnaon  v.  Leonard,  3  Bro.  C.  C.  (Am.  ed.  1844,)  223,  note  (a) ; 
2  Story,  Eq.  Jur.  §  1470,  et  aeq. ;  Seymour  v.  Hazard^  1  Johns.  Ch.  1 ;  Jenkins  v. 
Parldruon,  2  Mylne  &  Keen,  5;  Fiadc  v.  Holmey  1  Jac.  &  Walk.  405, 413,  414; 
Smedbwf^  v.  Mark,  6  Johns.  Ch.  138;  Porter  v.  Spencer,  2  Johns.  Ch.  169,  170; 
Mitchdl  V.  Bunch,  2  Paige,  606 ;  Brotim  v.  Haff,  5  Paige,  235 ;  De  RivqfinoU  ▼. 
CorseUi,  4  Paige,  264 ;  &x  v.  Scott,  5  Har.  6l  John.  384 ;  Palmer  v.  Dortn,  2  Edw. 
425;  Gleaaon  v.  Bishy,  1  Clarke,  551 ;  1  Barbour,  Ch.  Pr.  b.  3,  c.  6,  §4,  d.  652. 

The  exceptions  to  the  rule,  that  this  writ  lies  only  in  case  of  equitable  demands, 
as  stated  by  Mr.  Justice  Story,  are  —  1st,  alimony ;  2d,  cases  of  account  2  Story, 
£q.  Jur.  1471-1473.  See  Atkinson  v.  Leonard,  3  Bro.  C.  C.  (Am.  ed.  16440  223, 
note  (a) ;  Flack  v.  Holme,  1  Jac  &  Walk.  405, 407, 408.  In  these  two  cases  Courts 
of  Chancery  and  of  Law.  have  a  concurrent  jurisdiction.  Mnnson  v.  Leonard, 
ubi supra;  Ehoades  v.  Crispin,  6  Rand.  188;  MicheU  v.  Bunch,  2  Paige,  606; 
1  Barbour.  Ch.  Pr.  b.  3,  ch.  6,  §  4,  p.  652 ;  ^/1ron  v.  Richardson,  4  Dessaiis.  108. 
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writ  issued,  sufficient  to  sustain  it.  Upon  that  affidavit,,  what- 
ever demand  the  Plaintiffs  have,  appears  to  be  a  mere  legal  de- 
mand ;  (a)  upon  which  an  action  for  money  had  and  received  would 
lie :  nor  does  it  appear,  that  there  is  any  ground  for  the  supposition, 
that  the  Defendant  was  about  to  leave  the  kingdom.  He  was  a 
prisoner  at  the  suit  of  the  other  Defendant  Minchin  for  the  same 
demand.  The  affidavit  ought  to  state  the  ground  of  the  belief; 
as  that  the  deponent  has  heard,  that  he  has  declared  such  inten- 
tion. The  Defendant  was  under  the  necessity  of  applying  by 
affidavit ;  the  Plaintifis  not  having  served  him  with  a  svbptzna  to 
appear. 

The  Attorney  General^  [Sir  John  JMt//brd],  in  support 
♦of  the  writ,  said,  that  upon  an  application  for  this  writ       [*99] 
the  Defendant  necessarily  is  never  previously  served  ;  but 
this  Defendant  being  served  with  the  writ  has  appeared. 

Lord  Chancgllor  [Loughborough].  Upon  this  application  no 
mbjHBna  is  taken  out :  but  upon  personal  service  of  the  writ  the 
Defendant  is  bound  to  appear.  He  must  come  into  Court,  and  ap- 
pear ;  for  he  is  to  give  bail.  The  requisition  is,  that  he  shall  give 
security  not  to  depart  the  kingdom.  Having  appeared,  he  must  put 
in  his  answer ;  and  may  apply  to  set  aside  the  writ :  but  I  cannot 
take  his  affidavit  (i)  (1). 

Upon  the  Plaintiff's  case  they  would  clearly  have  been  non-suited, 
if  they  had  proceeded  at  law :  and  the  case  must  be,  that  the  De- 
fendant shall  account  for  this  money  according  to  the  price  stock 
bore,  when  the  money  was  put  into  his  hands.  I  cannot  discharge 
the  order.  As  to  his  purpose  of  going  abroad,  it  can  be  sworn  to 
only  upon  belief.  It  is  only  swearing  to  intention.  There  cannot 
be  a  positive  affidavit.  The  deponent  might  set  forth  the  ground  of 
his  belief.  A  case  might  happen,  in  which  circumstances  might  be 
stated :  as  if  the  Defendant  had  taken  his  passage,  that  might  be 
stated  as  the  ground. 

No  order  was  made :  but  Minchin  having  assigned  the  bond  to 
the  Plaintiffs,  and  given  them  a  letter  of  attorney  to  sue,  the  writ 
was  on  the  28th  of  February,  1800,  discharged ;  the  Defendant  con- 
senting not  to  avail  himself  of  any  release  from  Minchin ;  and 
Minchin  being  restrained  from  releasing  or  discontinuing  the  ac- 
tion (2).     Reg.  Book,  B.  1799,  fo.  322. 

Sec  the  reference  given  in  the  last  note  to  Boddam  v.  HdhtringUmy  5  V.  95. 

(a)  Note  (a)  luBtpage. 

(h)  1  Barbour,  Ch.  Pr.  b.  3,  ch.  6,  §  5,  §  6 ;  1  Smith,  Ch.  Pr.  (Am.  ed.)  580, 581 ; 
JontM  v-  Mcphsin,  16  Ves.  470. 
(c)  See,  mUe,  96,  note  {h\ 

(1)  See  Hydt  v.  Wk^fiM^pody  voL  xix.  342. 

(2)  See  the  preceding  case,  and  the  note,  p.  95. 
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LORD  PENRHYN  v.  HUGHES. 

[R0LL8.--I799,  Nov.  90;  Dbc.  a] 

Mortgagee,  having  permitted  the  tenaoit  for  life  to  run  in  arrear  for  the  interest, 
purchafles  the  estate  for  life ;  and  takes  possession  under  that  purchase :  he  is 
bound  to  apply  the  surplus  rents  and  profits  beyond  the  current  interest  in  dis- 
charge of  the  arrear;  and  in  the  account  under  a  bill  of  foreclosure  was 
charged  accordingly. 
Mortgagee  cannot  be  compelled  to  take  possession ;  but  may  foreclose,  [p.  106.] 
The  old  rule,  imposing  upon  the  tenant  for  life  a  gross  sum,  part  of  the  capital  of 
incumbrances,  is  at  an  end ;  but  he  takes,  subject  to  all  the  interest,  [p.  107.] 

Mary  Pugh,  seised  in  fee-simple  of  real  estates  in  the  counties  of 
Caernarvon  and  Anglesea,  subject  to  two  mortgages  for  1100/.  and 
1000/.,  by  her  will,  dated  the  21st  of  April,  1781,  gave  all  her  capi- 
tal messuage,  called  Coytmore,  and  all  other  her  real  estates  in  the 
counties  of  Caernarvon  and  Anglespa  or  elsewhere,  to 
[*100]  trustees,  their  executors,  &c.  for  1000  years,  upon  *  cer- 
tain trusts ;  and,  subject  thereto,  she  devised  to  her  daugh- 
ter Ann  Hughes  some  specific  parts  of  the  premises,  and  other  parts 
to  other  persons  for  their  lives ;  and  after  the  expiration  of  the  term 
and  the  said  estates  for  life,  and  subject  thereto,  she  devised  the 
said  premises  to  the  use  of  trustees,  their  heirs  and  assigns,  upon 
trust  yearly  and  every  year  during  the  life  of  her  son  James  Coyt- 
more Pugh  to  receive  the  rents  and  profits  of  the  said  premises,  and 
to  pay  and  apply  the  clear  money  arising  from  time  to  time,  as  the 
same  should  be  received,  to  the  use  and  for  the  benefit  of  her  said 
son  in  such  manner  as  they  should  think  proper  and  necessary ;  and 
she  declared  that  her  said  son  should  not  have  any  power  over  the 
rents  and  profits  during  his  Ufe,  to  receive  the  same  or  any  part 
thereof,  and  that  he  should  not  have  poWer  to  sell  her  said  estate  or 
any  part  thereof  for  the  term  of  his  life  or  for  any  other  term,  and 
that  the  same  should  not  be  subject  to  his  control,  or  liable  to  any 
debt  or  debts  he  had  already  contracted,  or  might  hereafter  contract, 
and  should  be  subject  during  her  son's  life  to  the  control  and  man- 
agement of  the  said  trustees,  and  of  no  other  person  or  persons 
whatsoever ;  and  from  and  after  the  death  of  her  said  son  she  devised 
the  same  to  her  daughter  Ann  Hughes  for  life,  with  various  remain- 
ders over  in  strict  settlement. 

The  mortgage  for  1 100/.  to  which  the  devised  estates  were  sub- 
ject, was  a  mortgage  in  fee;  which  in  1794  was  assigned  to  the 
Plaintiff.  The  mortgage  for  1000/.  secured  by  a  term  of  500  years 
was  assigned  to  the  Plaintiff  in  1793,  with  484/.  an  arrear  of  interest 
then  due  upon  it. 

The  trustees  never  acted  under  the  will. 

By  indentures  of  lease  and  release,  dated  the  18th  and  19th  of 
March,  1795,  James  Coytmore  Pugh,  in  consideration  of  the  sum  of 
600/.  and  an  annuity  of  200/.  secured  to  him  for  his  life,  sold  to  the 
Plaintiff  and  his  heirs  all  the  said  premises  and  the  rents  and  profits 
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thereof  to  hold,  subject  to  the  incumbrances,  to  the  use  of  the  Plain- 
tiff, his  executors  and  administrators,  during  the  life  of  James  Coyt- 
more  Pugh. 

Mr.  Pugh  died  three  years  afterwards. 

♦  The  bill  was  filed  for  a  foreclosure ;  and  the  only  ques-  [*  101] 
tion  was,  whether  in  taking  the  account  the  Plaintiff  was 
to  be  chai^d,  not  only  with  the  interest  accrued  due  after  his  pur- 
chase of  the  life  estate  of  James  Coytmore  Pugh,  but  also  with  the 
arrear  of  interest  accrued  upon  the  mortgage  for  1 000/.  previously 
to  that  purchase :  the  Defendants  insisting,  that  the  surplus  rents 
and  profits,  received  by  the  Plaintiff  after  his  purchase  beyond  the 
current  interest  of  the  mortgages,  ought  to  have  been  applied  in  dis- 
charge of  that  arrear  of  interest,  which  Mr.  Pugh,  the  tenant  for  life, 
was  bound  to  keep  down. 

Mr.  Piggott  and  Mr.  RomiUy,  for  the  Plaintiff.  This  is  a  new 
point ;  because  such  an  Equity  as  Jthat  set  up  by  the  Defendants  was 
never  before  conceived.  It  cannot  be  sustained  by  the  Defendants 
upon  the  ground,  on  which  it  is  put  in  the  answer ;  namely,  the 
manner,  in  which  the  estate  was  devised  to  Mr.  Pugh.  That  can- 
not affect  the  question  ;  which  is  only,  whether  a  person,  who  pur- 
chases from  the  tenant  for  life,  is  bound  to  discharge  the  interest 
accrued  in  the  time  of  that  tenant  for  life.  Perhaps  the  personal 
representatives  of  Mr.  Pugh  might  on  the  restriction  in  the  will  say, 
he  ought  not  to  have  sold :  but  these  Defendants  entitled  under  the 
will  to  the  estates  in  remainder,  having  no  relation  to  him,  no  inter- 
est to  say,  he  should  not  sell,  cannot  raise  that  objection.  The  tes- 
tatrix has  anxiously  provided,  that  the  estate  shall  not  be  liable  to 
the  debts  of  her  son :  but  they  are  now  endeavoring  so  to  charge  it. 
I  admit,  the  Plaintiff  must  be  considered  as  having  notice :  but  ex- 
cept in  that  respect,  that  being  apprised  of  the  arrear  of  interest,  he 
is  in  the  situation  of  a  purchaser  with  notice,  there  is  no  difference 
between  the  case  of  the  mortgagee  purchasing  and  that  of  a  stranger. 
It  cannot  be  contended,  that  the  arrear  was  part  of  the  price  of  the 
purchase. 

If  the  Plaintiff  was  bound  to  make  this  application,  it  must  be 
upon  the  ground  of  some  lien.  A  mortgagor  has  a'  lien  upon  the 
rents  and  profits  undoubtedly  for  the  interest  accrued ;  because  he 
has  a  lien  upon  the  whole  estate  and  all  the  rents  and  profits :  but 
that  would  be  only  as  between  the  mortgagee  and  the  tenant  for 
life,  not  as  between  the  tenant  for  life  and  those  in  remainder.  It 
is  true,  an  application  might  have  been  made  for  a  receiver ;  and 
then  the  rents  and  profits  would  be  applicable  not  only  to 
the  interest  *  but  also  to  the  principal :  but  the  persons  en-  [*  102] 
titled  in  remainder  took  no  step  to  make  the  tenant  for 
life  pay  the  arrears.  It  was  a  personal  debt  from  him :  but  how  is 
it  a  specific  lien  upon  the  future  rents  and  profits  ? 

Mr.  Richards  and  Mr.  fV.  Agar^  for  the  Defendants.  This 
Equity,  however  new,  is  perfectly  plain,  and  very  similar  to  that, 
which  has  prevailed  upon  the  question,  how  far  the  remainder  shall 


102  LORD    PENRHTN  V.  HUGHES.  [1799. 

be  charged  with  any  interest  accrued  in  the  time  of  the  tenant  for 
life ;  as  in  Tracy  v.  Lady  Hereford  (1),  and  Revel  ▼.  Watkinson  (2). 
The  tenant  for  life,  subject  to  a  mortgage,  is  bound  to  keep  down 
the  interest,  not  only  personally,  but  the  remainder-man  has  a  right 
to  file  a  bill ;  and  if  the  mortgagee  does  not  take  possession  himself, 
the  Court  will  appoint  a  receiver,  and  direct  him  not  only  to  keep 
down  the  future  arrears,  but  to  pay  the  forgoing  arrears.  It  is  not 
necessary  for  the  remainder-man  to  wait  till  the  death  of  the  tenant 
for  life,  and  then  come  upon  his  assets,  but  in  truth  it  is  a  chatg;e 
upon  the  estate :  otherwise  the  Court  could  not  appoint  a  receiver. 
There  is  therefore  a  lien  upon  the  property  as  between  the  tenant 
for  life  and  the  remainder-man.  The  estate  in  the  hands  of  the 
tenant  for  life  is  liable  to  the  arrears  as  well  as  the  future  payments. 
The  tenant  for  life  cannot  put  any  person  who  has  notice,  in  a  bet- 
ter situation  than  his  own.  Having  notice  of  the  Equity,  to  which 
the  estate  is  subject,  which  it  is  admitted  he  must  have,  being  him- 
self the  mortgagee,  to  whom  the  arrear  was  due,  he  purchases  sub- 
ject to  it.  The  contract  does  not  import,  that  he  did  not  mean  to 
purchase  subject  to  this  flquity.  There  might  he  a  hard  case  of 
that  nature.  But  this  Plaintiff  was  perfectly  aware  of  the  arrear. 
Upon  the  face  of  the  instrument  the  tide  the  PlaintifT  intended  to 
purchase  appears.  The  tenant  for  life,  subject  to  incumbrances,  the 
past  interest  not  paid,  and  future  interest  to  be  paid,  agrees  to  con- 
vey his  right  and  title,  and  only  that,  to  the  Plaintiff;  and  that  is 
what  he  expressly  agrees  to  buy.  He  bought,  subject  to  the  Equity, 
and  with  direct  notice  of  it ;  knowing  the  arrear  was  due.  Could 
Pugh  having  this,  subject  to  the  arrear,  convey  except  subject  to  the 
same  Equity  ?  Would  not  the  Court  have  called  upon  him  to  keep 
down  the  arrear  of  interest  ?     The  rule,  that  prevailed  in  Tracy  v. 

Lady  Hereford,  that  no  arrear  shall  accrue  to  charge  the 
[*  103]      remainder-man,  if  the  rents  ♦and  profits  are  sufficient,  is 

clearly  the  rule  of  the  Court ;  and  has  been  acted  upon  in 
a  recent  case,  Shipbrook  v.  Hinchinbrook,  and  in  other  cases  ;  and 
the  Defendants  only  are  in  a  situation  to  complain  ;  for  the  question 
is,  with  what  the  remainder  shall  be  charged ;  which  was  precisely 
the  question  in  the  two  cases  referred  to. 

Mr.  Piggott,  in  reply.  If  the  Defendants,  having  done  no  act  to 
compel  the  tenant  for  life  to  fulfil  his  obligation,  can  now  after  his 
death  succeed  in  raising  this  Equity,  the  rights  of  mortgagees  will  be 
affected.  The  right  of  the  remainder-man,  while  the  tenant  for  fife 
is  in  possession,  to  call  upon  him  to  fulfil  his  obligation  of  keeping 
down  the  interest  is  admitted ;  also,  that,  as  the  premises  are  charg- 
ed to  the  mortgagee  with  all  principal  and  aU  interest,  if  they  catch 
the  tenant  for  life  in  possession,  this  Court  will  act  to  compel  him  to 
exonerate  the  remainder-man  from  the  arrear,  which  he  has  suffered 
to  accrue.     But  these  Defendants  have  lam  by  during  his  whole  life, 


ma 

(2)1 


2  Bro.  C.  C.  128. 
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suffering  hiniy  the  trustees  not  acting,  during  fourteen  years  to  spend 
the  whole  rents  and  profits ;  and  if  the  purchase  had  not  taken  place, 
it  would  have  gone  on  to  his  death.  The  Defendants  are  in  a  bet- 
ter condition  from  the  purchase ;  for  the  Plaintiff  agrees,  his  interest 
must  stop  from  the  time  he  got  into  possession.  The  fallacy  is  in 
applying  to  this  case  the  right  of  the  remainder-man,  applying,  while 
the  tenant  for  life  is  in  possession,  and  calling  upon  the  tenant  for 
life  to  do  his  duty.  This  is  calling  upon  the  Court  to  make  an  ex 
post  facto  application  of  the  rents  and  profits,  which  during  the  life 
of  the  tenant  for  life  they  permitted  to  remain  without  application. 
If  the  remainder-man  does  not  make  the  appUcation,  and  catch  the 
rents  and  profits  in  the  possession  of  the  tenant  for  life,  while  they 
are  accruing,  he  cannot  come  afterwards  and  claim  to  this  extent.  I 
agree,  they  have  full  right  to  the  benefit  of  the  argument  of  notice, 
tbat  the  interest  was  in  arrear.  Even  after  the  purchase  the  remain- 
der-man might  have  interposed  and  applied  to  the  Court.  They 
could  undoubtedly  have  filed  a  bill  against  the  Plaintiff  and  Pugh. 
Suppose,  instead  of  the  purchase  a  new  debt  had  been  contracted 
by  the  grant  of  an  annuity  to  the  Plaintiff  by  Pugh,  and  in  that  way 
he  had  applied  the  rents  and  profits :  could  they  in  that  case  call 
them  back  ?  If  the  Plaintiff  had  lent  money  upon  a  mortgage  of 
the  life  estate ;  and  that  money  had  been  paid,  the  re- 
mainder-man ♦lying  by,  could  it  be  called  back  upon  the  [*  104] 
ground,  that  the  creditor  knew  the  interest  was  in  arrear  ? 
Where  is  the  difference  ?  A  mortgagee  has  no  lien  upon  rents  and 
profits,  that  are  spent.  From  the  time  that  he  acts,  bringing  an 
ejectment,  or  getting  a  foreclosure,  he  has  a  lien  upon  them :  but 
till  then  he,  who  receives,  may  spend  them,  as  he  pleases  ;  and  they 
cannot  be  called  back.  The  remainder-man  not  calling  upon  the 
tenant  for  life  suffers  for  his  neglect.  He  must  still  pay  the  mortga- 
gee ;  and  it  is  his  interest  to  interpose. 

Master  or  the  Rolls  [Sir  Richard  Pepper  Arden].  Sup- 
pose, the  Plaintiff  had  taken  possession  as  mortgagee :  would  the 
Court  have  endured,  that  he  should  not  have  paid  himself  the  ar- 
rear ?  The  Master  would  have  charged  him  with  every  shilling. 
He  must  have  applied  the  rents  and  profits  to  all  the  arrears,  as  welt 
as  the  accruing  interest.  They  are  applicable  to  the  principal  and 
the  interest  due  and  coming  due ;  going  in  diminution  of  all,  that  is 
due  to  him ;  and  the  tenant  for  life  cannot  object ;  though  all  his 
rents  and  profits  are  taken  from  him. 

Is  not  the  mortgagee  a  little  to  blame  in  point  of  Equity  ?  He 
knows,  those  rents  and  profits  are  not  applicable  by  the  tenant  for 
life  to  his  own  pocket  He  knows,  he  has  a  remedy ;  and  though  a 
mortgagee  is  not  bound  to  take  possession,  because  it  is  putting  him- 
self in  the  character  of  a  bailiff,  he  ought  to  take  possession  for  the 
purpose  jof  paying  himself  his  interest.  But  he  chooses  voluntarily 
to  take  possession  as  a  purchaser  rather  than  by  the  paramount  and 
better  title,  as  mortgagee.  If  he  had  taken  possession  as  mortgagee, 
it  would  have  been  of  course  to  have  set  off  against  the  principal 
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and  the  interest  accrued  all  the  rents  and  profits  received  by  him  as 
mortgagee.  Will  his  not  taking  possession  as  mortgagee  make  any 
difference  ?  It  must  be  contended  by  the  Plaintiff,  that  if  he  had 
taken  possession  as  mortgagee,  he  might  have  paid  himself  the  ac- 
cruing interest,  and  have  paid  all  the  rest  over  to  the  tenant  for  Ufe. 
I  am  strongly  inclined  against  the  Plaintiff  at  present,  but  will  con- 
sider of  it. 

Dec,  3d.  Master  of  the  Rolls  [Sir  Richard  Pepper  Ar- 
den].     When  this  case  was  ai^ed,  it  was  not  from  any  doubt,  that 

1  entertained  upon  the  point,  that  I  reserved  the  directions,  but  for 

the  purpose  of  looking  into  the  case  of  Tracy  v.  Lady 
[*  1 05]  Herefordy  with  a  note  of  which  I  have  been  favored  by  ♦  Mr. 
Richards,  and  which  is  reported  in  Brown  ;  to  see,  whether 
from  that  case  it  would  be  necessary  to  give  a  direction,  that  the 
arrear  of  interest  accrued  prior  to  the  sale  of  the  life-estate  to  the 
Plaintiff  ought  to  be  included  in  the  account  against  him ;  and  upon 
looking  into  that  case  I  feel  myself  fully  warranted  in  declaring,  that 
all  the  arrears  accrued  as  well  previously  to  as  during  the  estate  of 
the  Plaintiff,  supposing  it  to  be  a  life-estate  in  Pugh,  are  chargeable 
upon  that  life  estate. 

The  testatrix  devises  these  estates  beneficially  to  her  son  for  life, 
but  under  very  special  circumstances ;  the  trustees  being  to  receive 
the  rents  and  profits,  and  apply  them  jfor  his  benefit,  and,  as  appears 
to  me,  according  to  their  discretion.  It  now  turns  out,  that  they 
never  acted,  but  permitted  him  to  receive  the  rents  and  profits.  I 
shall  therefore  in  the  decision  consider  him  as  actual  tenant  for  life ; 
for  in  the  view  I  have  of  the  case  it  will  make  no  difference  what- 
soever in  the  directions  to  be  given.  He  being  certainly  bound  to 
keep  down  the  interest  (1),  as  between  him  and  the  reversioner,  per- 
mits an  arrear  to  accrue ;  and  makes  a  bargain  with  the  Plaintifi*,  by 
which  he  was  admitted  into  possession,  not  as  mortgagee,  to  which 
he  had  certainly  a  right,  if  he  chose  to  enforce  his  mortgage  and 
take  possession,  but  as  a  purchaser  of  the  life  interest  of  Pugh ;  and 
he  continues  in  possession  of  it  till  Pugh's  death,  about  three  years 
afterwards  (a).  Upon  his  death  the  Plaintiff  files  the  bill  for  a  fore- 
closure ;  and  this  point  has  been  raised,  upon  which  it  is  desired, 
that  some  direction  may  be  given,  whether  in  the  account  of  the 
rent  and  profits  he  is  to  be  charged,  as  having  applied  all  the  rents 
and  profits  during  his  possession  to  the  reduction,  not  only  of  the 
interest  accrued  during  his  possession,  but  of  any  interest,  that  bad 
accrued  previously. 

It  was  contended  for  the  mortgagee,  that  though  he  took  posses- 
sion, not  as  a  mortgagee  but  as  assignee  of  the  life  interest,  he  was 
only  bound  to  apply  the  rents  and  profits  during  his  possession  to 
the  interest,  that  did  accrue  during  his  possession  upon  these  prior 

(1)  Btuyrea  v.  Matobey,  1  Turn.  167. 

(a)  As  to  the  effect  of  laches  or  unfairness  on  the  part  of  the  incumbnuicer,  see 
Tracy  v.  Hereford,  2  Bro.  C  C.  (Am.  ed.  1844,)  139,  note  (c);   Loflua  v.  Smiffi, 

2  Scho.  &  Lef  642. 
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incumbrances.  Consider,  what  his  situation  would  have  been,  if  no 
bargain  had  been  made,  but  he  had  put  his  mortgage  in  force,  and 
had  taken  possession  as  mortgagee.  Nothing  is  more  clear,  than 
that  he  would  have  been  obliged  to  apply  all  the  rents  and 
profits  to  the  reduction,  not  only  of  the  interest,  that  *  might  [*  106] 
accrue  during  that  possession,  but  of  any  that  might  have 
accrued  previously ;  for  the  right  of  the  reversioners  is  this.  The 
tenant  for  life  is  bound  to  keep  down  the  interest  accruing  upon  the 
incumbrances  affecting  his  estate,  prior  to  his  life  interest.  It  is 
true,  a  mortgagee  cannot  be  compelled  to  take  possession ;  for  he 
would  subject  himself  to  the  account ;  which  this  Court  will  never 
force  upon  a  mortgagee.  '  Therefore  he  may  file  a  bill  for  a  fore- 
closure without  taking  possession.  But  if  he  does  take  possession, 
he  is  bound  to  apply  all  the  rents  and  profits,  as  this  Court  would 
distribute  them  among  the  several  persons  claiming  interests,  sub- 
ject to  his  mortgage.  A  reason  was  suggested  for  his  taking  pos- 
session as  purchaser,  and  not  as  mortgagee,  which  is  immaterial ; 
for,  whatever  reason  he  had,  he  elected  to  take  possession  as  as- 
signee of  the  tenant  for  life.  The  question  then  is,  whether  he  could 
put  himself  as  such  in  a  better  situation  than  the  tenant  for  life. 
Nothing  is  more  clear,  than  that  if  the  tenant  for  life  had  con*^ 
tinned  in  possession,  and  not  applied  the  rents  and  profits  in  reduc- 
tion of  the  mortgage,  though  as  between  the  mortgage  and  the  es- 
tate the  mortgagee  would  have  a  right  to  be  paid  out  of  the  estate, 
into  whosesoever  hands  it  might  come,  yet  the  reversioner  might  file 
a  bill  to  make  the  rents  amesnable,  and  compel  the  tenant  for  life  to 
answer  for  what  had  accrued.  The  Plaintifi^'s  possession  as  assignee 
makes  no  difference.  Every  remedy  they  had  against  Pugh  they 
have  against  any  one  claiming  under  him  with  i^otice  of  the  charge ; 
and  there  is  no  doubt  the  Plaintiff  had  notice.  He  is  the  mort- 
gagee ;  and  the  deeds  expressly  state  the  incumbrances.  It  is  clear, 
therefore,  this  transaction  cannot  vary  the  rights  of  the  reversioners 
as  to  the  application  of  the  rents  and  profits  to  the  arrear  of  inter- 
est. His  possession  might  prevent  them  from  doing  that,  which  it 
is  otherwise  competent  to  them  to  do,  namely,  to  sequester  the  rents 
and  profits  during  Pugh's  Ufe,  not  only  for  the  arrear  to  accrue,  but 
for  any,  that  had  accrued. 

I  had  no  doubt,  notwithstanding  the  arguments  for  the  Plaintiff. 
But  Tracy  v.  Lady  Hereford  was  quoted  :  and  I  wished  to  look  into 
that  case  upon  this  point;  and  I  am  clearly  of  opinion,  that  upon 
the  doctrine  there  laid  down,  first  by  Lord  Kenyon,  then  sitting 
here,  and  afterwards  upon  an  appeal  by  Lord  Thurlow,  however 
hard  it  may  be,  which  it  was  in  that  case,  for  Lcdy  Hereford 
lost  all  her  life  interest,  it  is  perfectly  established,  that  the 
*  rents  and  profits  during  the  estate  for  life  must  be  ap-  [*  107] 
plied  to  the  reduction  of  any  interest  accrued  prior  as 
well  as  subsequent  to  the  commencement  of  that  estate ;  and  I  am 
perfectly  satisfied  upon  that  authority,  that  I  am  bound  to  declare, 
all  the  rents  and  profits  accrued  during  the  possession  of  the  Plain- 
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tiff  ought  to  be  applied  to  keeping  down  the  interest^  not  only  that 
might  accrue  during  that  possession,  but  all,  that  had  accrued  pre- 
viously. The  ground  is,  that  the  estate  in  the  hands  of  the  tenant 
for  life  is  liable  to  incumbrances,  is  in  the  first  place  amesnable,  and 
may  be  made  so  by  an  application  by  the  reversioners,  to  all  the  in- 
terest accrued  upon  incumbrances  prior  to  that  estate  for  life  (a). 
It  is  very  hard,  I  admit  He  may  lose  all  his  interest.  But  it  must 
alvtrays  be  remembered,  that  both  the  tenant  for  life  and  the  incum- 
brancers have  a  right  to  have  the  estate  sold ;  and  if  so,  then  the 
tenant  for  life  will  have  his  interest  in  what  remains  of  the  money 
produced  by  the  sale  :  and  it  will  be  divided,  as  the  law  provides, 
in  the  proportions  their  interests  bear  to  the  estate.  It  was  argued 
.  in  that  case,  that  formerly  the  Court  made  a  particular  arrangement 
between  the  tenant  for  life  and  the  reversioners,  and  threw  a  partic- 
ular burthen,  upon  the  tenant  for  life.  That  rule,  calling  upon  him 
to  pay  a  gross  sum,  I  take  it,  is  all  now  completely  put  an  end 
to  (1)  (6).  It  neces^rily  follows,  that  he  must  take,  subject  to  all 
the  interest,  that  could  have  accrued  prior  to  his  estate ;  and  the 
Court  is  driven  to  the  necessity  of  adopting  the  one  rule  or  the 
other.  If  the  tenant  for  life  sits  by,  and  sees  interest  accruing,  it  is 
his  own  fault.  He  or  the  incumbrancers  might  apply  to  the  Court ; 
and  then  the  estate  would  be  sold ;  and  what  remains  after  dischaiging 
the  incumbrances  would  be  put  out  at  interest,  and  he  would  have 
the  interest  (c).  If  this  had  been  a  bill  not  for  a  foreclosure,  but 
by  the  reversioners,  and  the  tenant  for  life  had  made  the  point,  I 
must  perhaps  have  decided  as  to  the  costs :  but  in  this  case  it  has 
made  no  more  expense. 

Therefore  I  am  clearly  of  opinion,  that  I  can  only  make  the  com- 
mon decree  upon  a  foreclosure,  namely,  an  account  of  the  principal, 
interest  and  costs,  and  an  account  of  the  rents  and  profits  received 
by  the  Plaintiff,  when  in  possession  under  this  deed,  &c.  with  this 

only  addition,  that  the  rents  and  profits  so  received  by 
[*  108]     ^him  are  to  be  applied  in  the  first  place  to  the  payment 

of  the  interest  accrued  due  subsequent  to  the  19th  of 
March,  1795,  the  day  when  he  took  possession,  and,  so  far  as  they 
will  extend,  to  any  interest,  that  might  have  accrued  prior  to  that 
day.  

1.  A  FIRST  mortgagee,,  in  possession,  may  apply  the  surplus  rents,  after  pay- 
ment of  the  interest  due  to  him,  in  discharge  or  the  principal  debt ;  and  perhaps, 
before  he  received  notice  not  to  do  so,  he  might  be  justified  in  handing  over  such 

la)  See  1  Story,  Eq.  Jur.  §  488 ;  Ram  on  Assets,  ch.  6,  §  10,  p.  117. 

(1)  See  White  v.  WkiUy  anU,  vol.  iv.  24;  and  the  note,  33;  v.  554 ;  ix.  554 ; 
where  the  rule,  imposing  one  third  of  the  fine  for  renewal  of  a  lease  upon  the  ten- 
ant for  life,  is  considered  as  unreasonable  and  exploded. 

(6)  See  1  Story,  Eq.  Jur.  §487;  JTariey  v.  Warkv,  1  Bai.  Eq.  398;  Pidxring 
V.  Voudes,  1  Bra  C.  C.  (Am.  cd.  1844,)  199,  note  (4);  J>J^hiingale  v.  Lawsan,  1 
ib.  444,  note  (c);  Oibson  v.  Crehare,  5  Pick.  146 ;  l^vaine  v.  Perim^  5  Johns.  Ch. 
482. 

(c)  1  Story,  Eq.  Jur.  §487;  Foster  v.  HiUiard,  1  Story,  77;  Houghton  v.  Hap- 
'  13  Pick.  154 ;  ffarley  v.  fToriey,  1  Bai.  Eq.  398. 
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surplus  to  the  mortgagor ;  but  clearly,  he  has  no  rijht  to  do  this  after  notice  of 
the  demands  of  a  second  mortgagee.  Dalmer  v.  Sa$hufood^  2  Ccn,  382;  Mad- 
dodb  V.  Wrefij  2  Cha.  Rep.  209.  ^  fotiiori,  this  would  be  quite  inadmissible,  if 
the  notice  were  given  by  a  prior  mortgagee.  Archdeacon  v.  Botoes,  1  M'Clel.  165. 
Where,  however,  a  second  mortgagee  has  been  so  imprudent  as  not  to  give  notice 
of  his  incumbrance,  the  mortgagee  in  possession  mav  (as  was  intimated  above) 
pay  over  the  surplus  rents  to  Uie  mortgagor ;  and  as  the  second  mortgagee  coula 
not  have  an  account  of  the  by-ffone  rents  from  the  mortgagor,  so,  he  cannot  have 
it  from  the  other  mortgagee.    Scmey  v.  SewdLy  1  Jac.  &  Walk.  650. 

2.  Generally  speaking,  it  is  perfectly  clear,  that  the  tenant  for  life  is  bound  to 
keep  down  the  interest  of  incumbrances.  BvargesB  v.  Mauhcy,  Turn.  174 ;  Bertie 
v.  i^rd  Abingdon^  3  Meriv.  566. 

3.  As  to  the  rate  according  to  which  a  tenant  for  life  is  to  coatribute  towards 
the  discharge  of  incumbrances ;  see,  anU,  the  note  to  White  v.  White,  4  V.  24. 

4.  With  respect  to  the  peculiar  relation  between  mortgagor  and  mortgagee ; 
see  the  note  to  Odman  v.  Tht  Duke  of  St.  JUhana,  3  V.  25. 

5.  If  a  mortgagee,  after  recovering  m  ejectment,  coUusively  decline  taking  pos- 
session of  the  mortgaged  estate,  he  will  be  charged  with  the  rents  he  might  have 
received ;  Duke  of  Bttekingkam  v.  Gayner,  1  Vem.  258 ;  Chapman  v.  Turner,  1 
Yem.  267 ;  as  he  will  also,  at  the  suit  of  other  creditors,  when,  after  entry,  he  has 
allowed  the  mortgagor  to  continue  in  receipt  of  the  whole  profits ;  Coppring  v. 
Coi^  1  Vem.  270;  Maddocks  v.  Wren,  2  Cha.  Rep.  209;  or,  at  least,  if  not 
charged  with  the  whole  rents,  he  will  be  deprived  of  his  right  to  charge  interest, 
for  that  period,  against  the  estate,  so  as  to  delay  a  subsequent  mortgagee.  Ben- 
tkam  V.  Hmnanat,  Prec.  in  Cha. 30;  Loflus  v.  Swijl,  2  Sch.  &  Lef.  65a 
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[1799,  Dec  5.] 

Ei^riTABLE  set-off  upon  mutual  credit ;  though  no  mutual  debts,  upon  which  a 
set-off  could  be  sustained  at  law.  (a) 

In  1789  Rice  James  and  Richard  Beckford,  carrying  on  business 
in  partnership  in  London  as  merchants,  borrowed  19,000/.  on  their 
joint  and  several  bonds ;  and  for  farther  security  assigned  a  mort- 

(a)  In  general  the  doctrine  of  set-off  is  the  same  in  Equity  as  at  law.  Jackson 
V.  RMnmm,  3  Mason,  138 ;  French  v.  Gamer,  7  Porter,  549 ;  Gordon  v.  LewiSj 
2  Sumner,  143,  628 ;  Hotce  v.  Sheppard,  2  Sumner,  409 ;  Gass  v.  Stinson,  3  Sum- 
ner, 99 ;  Duncan  v.  I^fon,  3  Johns.  Ch.  351 ;  lAvinesUm  v.  lAinngsUm,  4  Johns. 
Ch.  292 ;  unless  there  is  some  equity  attaching  to  the  particular  transactions  be- 
tween the  parties,  as  where  there  are  mutual  credits  between  the  parties  or  an 
existing  debt  on  one  side,  which  constitutes  the  ^und  of  credit  on  the  other. 
Howe  v.  Sheppard,  2  Sumner,  409 ;  Gordon  v.  Lewis,  vln  supra.  See  also  Green 
V.  DaHing,  5  Mason,  208,  213 ;  Duncan  v.  Lyon,  3  Johns.  Ch.  358,  359 ;  DaU  v. 
Cboi,  4  Johns.  Ch.  11, 14. 

The  mere  existence  of  cross-demands  is  not  sufficient  to  raise  a  case  of  equita- 
ble set-off.  It  exists  in  cases  where  the  party  seeking  the  benefit  of  it  can  show 
some  equitable  ground  for  being  protectee!  against  his  adversary's  demand.  Rmo' 
9on  V.  Samud,  1  Craig  &  Phil.  154. 

The  debts  must  be  mutual,  that  is,  they  must  be  due  to  and  from  tbe  same  per- 
son in  the  same  capacity,  to  authorize  a  set-off.  Duncan  v.  Luon,  sunra ;  Z>tv- 
inggton  V.  Livingston,  supra;  Dale  v.  Cook,  supra;  Murray  v.  Tolland,  3  Johns. 
C£  574;  Bunting  v.  EiAs,  2  Dev.  &  Bat  Eq.  130;  Howe  v.  Sheppard,  supra; 
Gale  V.  LvUrell,  1  Young  &  Jerv.  180. 

VOL.  ▼.  7 


108*  JAMES   V.  KYNNIER.  [1799. 

gage  upon  an  estate  in  Jamaica  for  45,000/.  Of  the  money  borrow- 
ed 2500/.  was  advanced  by  the  house  of  Hutchinson,  Robert,  and 
William  Mure. 

In  May  1793  an  agreement  was  entered  into  for  the  sale  of  James's 
interest  in  the  partnership  to  James  Inglish  Keighley  for  30,500/., 
payable  by  instalments.  This  agreement,  though  consented  to  at  a 
meeting  of  the  creditors,  was  not  completed  till  1797  ;  when  the 
deeds  were  executed,  and  the  bonds  of  Beckford  and  Keighley  were 
exchanged  for  those  of  James  and  Beckford,  except  the  bond  for  the 
debt  of  2500/.  to  the  Mures ;  but  the  money  was  deposited  by 
Keighley  at  a  banker's.  In  October  1793  the  Mures  applying  for 
payment  of  their  bond,  Beckford  said,  it  was  not  then  convenient ; 
upon  which  they  requested,  that  they  might  be  accommodated  with 
such  sum  of  2500/.  as  a  loan,  to  be  repaid  at  a  future  period. 
Keighley  offered  to  lend  part  of  the  money  deposited  by  him  in  pur- 
suance of  the  agreement  for  the  purchase  of  James's  share  in  the 
partnership,  if  James  would  consent.  Robert  Mure  accordingly  upon 
the  21st  of  October  wrote  to  James;  stating  their  want  of  money, 
the  application  to  Beckford  to  relieve  them  "  by  an  application  to 
Mr.  Keighley  to  take  up  your  debt  to  us  secured  upon  William  Beck- 
ford's  estate  either  wholly  or  to  accommodate  us  with  the  amount 
upon  our  engaging  to  repay  it  at  a  future  period:  this  latter  mode 
Beckford  told  me  would  be  most  agreeable  to  him ;  and  that  he 
would  mention  it  to  Keighley." 

The  letter  proceeded  to  state,  that  Keighley  had  no  other  money 

disengaged  but^what  is  lying  at  the  banker's  to  be  paid  to 

[*  109]      James  *  upon  the  signature  of  the  deeds  ;  but  professes 

himself  ready  to  accommodate  them,  provided  James  will 

give  his  consent  to  his  appropriating  so  much  of  the  money  to  that 

purpose. 

Upon  this  letter  James  came  to  London,  and  received  from  Keigh- 
ley, 2500/. ;  which  he  immediately,  upon  the  24th  of  October,  1793, 
delivered  to  the  Mures ;  and  he  received  from  them  a  promissory 
note  for  that  amount,  payable  to  him  three  months  after  date.  Upon 
the  31st  of  December,  1793,  the  Mures  became  bankrupts.  Since 
1793  the  interest  upon  the  debt  to  the  Mures  was  paid  up  to  1797 
by  Beckford  and  Keighley,  or  by  Keighley  after  the  death  of 
Beckford. 

Joint  and  separate  debts  cannot  be  set  off  against  each  other  in  Equity  any 
more  than  at  lavr,  unless  there  be  some  other  equitable  circumstances.  Jackson 
V.  Robinson,  3  Mason,  138;  2  Story,  £q.  Jur.  §  1437,  and  cases  cited  in  note  (3); 
Thu^r  V.  Oxlofj  5  Cranch,  34.  Special  circumstances  may  arise  to  authorize  a 
set-off  even  in  such  a  case.    2  Story,  Eq.  Jur.  §  1437. 

An  unliquidated  account  cannot  be  set  off  in  Equity,  but  the  Court  will  some- 
times defer  a  decree,  to  enable  the  party  to  have  the  account  liquidated.  JViim 
V.  Roodj  11  Vermont,  96. 

'  Uncertain  damages  arising  from  tort  or  breach  of  covenant  are  not  the  subjects 
of  Equitable  set-off.  Duncan  v.  L^on,  supra ;  Murray  v.  Tolland,  3  Johns.  Ch. 
675. 

For  a  more  full  account  of  this  matter  of  Equitable  set-off,  see  2  Story,  Eq.  Jur. 
ch.  38,  §  1430-1444.    See  also  Chitty,  Cont  (6th  Am.  ed.)  840,  d  seq. 
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The  bill  was  filed  by  James ;  praying,  that  it  may  be  declared, 
that  the  sum  of  2500/.,  paid  by  the  PlaintiflT  to  the  Mures,  was  a 
payment  or  part-payment  of  the  debt  then  owing  to  them  from  the 
Plaintiff  and  Beckford ;  or  that  the  Plaintiff  is  entitled  to  have  such 
payment  set  off  against  such  debt ;  that  an  account  may  be  taken  of 
what  remains  due  after  allowing  such  payment  or  set-oflf;  and  that 
upon  payment  of  the  balance  ^by  the  Plaintiff  the  assignees  of  the 
Mures  may  be  decreed  to  deliver  up  the  bond,  and  to  assign  their 
interest  in  the  mortgage  to  the  Plaintiff. 

The  bill  stated,  that  as  there  remained  an  unsettled  account  res- 
pecting the  interest  of  the  said  debt  of  2500/.  no  final  discharge  was 
given  to  the  Plaintiff  upon  his  paying  over  the  money  to  the 
Mures ;  and  therefore  by  way  of  acknowledgment  for  the  receipt 
of  that  sum  he  received  their  promissory  note ;  by  means  whereof 
the  principal  debt  was  paid  off;  and  nothing  remained  owing  in 
respect  of  the  said  debt  except  some  small  sum  for  interest  at  that 
time  owing. 

The  Defendants,  the  assignees,  by  their  answer  stated,  that  they 
believe  the  Mures  at  the  time  of  the  application  to  Beckford  intended, 
that  the  money,  which  should  be  advanced  in  consequence,  should  be 
in  dischaige  of  the  debt  due  to  them ;  but  that  the  Plaintiff  advanced 
the  same  as  a  distinct  loan  from  himself  to  them,  and  took  a  note 
accordingly;  and  for  that  reason,  not  for  that  in  the  bill  mentioned, 
no  final  discharge  was  given  upon  that  occasion  for  the  debt  of  2500/. 
due  from  Beckford  and  James ;  and  that  ever  since  May, 
1793,  Keighley  has  not  only  been  understood  ♦to  be  the  [♦llO] 
debtor  instead  of  the  Plaintiff  to  all  the  creditors  of  the 
bouse,  but  has  actually  been  in  possession  jointly  with  Beckford  of 
the  effects  of  the  partnership. 

The  Defendants  therefore  insisted,  that  the  Plaintiff  ought  not  to 
be  considered  as  inu3rested  in  the  said  debt  of  2500/.  as  surviving 
partner  of  Beckford  ;  and  as  assignees  of  the  Mures  they  claim  the 
whole  debt ;  contending  that  the  advancenient  of  that  money  to 
the  bankrupts  was  no  payment  or  part-payment  of  the  debt ;  and 
the  Plaintiff  is  entitled  only  to  prove  that  sum  under  the  Com- 
mission. 

The  book-keeper  of  the  partnership  by  his  depositions  stated, 
that  the  bond  of  the  Mures  had  not  been  exchanged,  because  Keigh- 
ley did  not  know,  who  had  a  right  to  it.  He  also  stated,  that  the 
instalments  of  the  purchase-money  for  the  sale  of  the  Plaintiff's 
share  were  paid  by  Beckford  and  Keighley  out  of  the  funds  arising 
from  the  property  of  the  late  house  of  Beckford  and  James  and 
moneys  provided  by  Keighley. 

The  Attorney  General  [Sir  John  Mitford\,  Mr.  Mansfield,  and 
Mr.  SteeUy  for  the  Plaintiff,  after  mentioning  Ik  parte  ^intin  (1), 
French  v.  Fenn  (2),  Et  parte  Prescot  (3),  and  Lord  Kenyon's  opin- 

(1)  AnUf  vol.  iiL  248,  since  over-ruled.    See  the  note  vpl.  iii.  948. 

^    1  Cooke's  B(    •    '        —    ^ — 

1  Atk.  231. 


m  1  Cooke's  Bank.  Law,  509;  8th  edit  565. 
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BISHOP  OF   WINCHESTER  v.  BEAVOR. 

[1799,  Dec.  6.] 

To  obtain  an  order  for  taking  the  bill  pro  cot^eMo  under  the  statute  5  Geo.  H.  c. 
25,  the  affidavit  must  state,  that  the  Defendant  has  been  in  England  within 
two  years  before  the  subpcma,  (a) 

Mr.  Cox,  for  the  Plaintiff,  moved  for  an  order  to  have  the  bill 
taken  pro  confesso  under  the  Statute  (1). 

The  aflSdavit  in  support  of  the  motion  stated  positively,  according 
to  the  practice,  as  settled  by  the  Master  of  the  Rolls  upon  the  late 
motion  in  Neale  v.  Norris  (2),  that  the  Defendant  had  been  in  the 
kingdom  within  two  years  before  the  svbpoBna  issued  (3). 

Ordered. 

As  to  the  course  to  be  pursued,  in  order  to  have  a  bill  taken  pro  confesso ;  see, 
ante,  the  note  to  The  Attorney  General  v.  Young,  3  V.  209. 


MARQUIS  OF  LOTHIAN  v.  GARFORTH. 
[1799,  Dec.  6.] 

Service  of  an  order  of  sequestration,  nisi,  upon  the  Clerk  in  Court  good ;  tiie 
Plaintiff  having  tried  in  vain  to  serve  it  personally,  (h) 

Mr.  Alexander,  for  the  Plaintiff,  moved  that  service  of  an  order 
for  a  sequestration,  •  nisi,  upon  the  Defendant's  Clerk  ii{  Court  may 
be  deemed  good  service,  upon  an  affidavit  stating,  that  the  Plaintiff 
had  tried  to  serve  him  personally  and  could  not,  and  an  affidavit  of 
service  of  notice  of  the  motion. 

The  order  was  made.  

When  merely  an  order  nisi  for  a  sequestration  has  been  made,  service  on  the 
defendant's  Cleric  in  Court  is  sufficient,  the  absolute  order  requires  personal  ser- 
vice.   SmaUbrooke  v.  Lord  Donegal,  3  Anstr.  647. 

[a)  As  to  the  practice  under  this  head,  see  note  (a)  to  Male  v.  .Vorm,  ante,  1. 


(1|  5  Geo.  IL  c.  25,  s.  8. 


^  Ante,  p.  I. 

(3)  The  final  order  for  taking  the  bill  pro  confesso  may  be  had  on  motion,  where 
there  is  but  one  defendant;  if  Uiere  are  more,  the  cause  must  be  set  down.  Sea- 
grave  V.  Edwards,  ante,  vol.  iii.  372. 

(b)  See  1  Smith,  Ch.  Pr.  {Am.  ed.)  446 ;  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  205, 206. 


VOL.  V.  7* 
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THE  KING  t;.  BLATCH. 

[1799,  Dec.  7.] 

Executrix,  in  custody  under  a  writ  de  excommunicato  capiendo  for  not  appearing 
to  a  citation  by  a  creditor  to  exhibit  an  inventory,  moved  for  a  supeneaeaSy  dis- 
puting the  debt  upon  equitable  grounds :  motion  refused. 

A  MOTION  was  made  to  supersede  a  writ  de  excommunicato  capien- 
do,  issued  against  Mary  Blatch,  as  executrix  of  her  husband  James 
Blatch,  upon  an  affidavit,  stating  the  following  circumstances. 

In  1795  James  Gary  being  indebted  to  Thomas  Macknab  to  the 
amount  of  594/.  1^.,  being  the  arrears  of  an  annuity,  paid  100/.; 
and  he,  and  James  Blatch  as  surety,  gave  their  joint  and  several 
bonds  in  the  penalty  of  1000/.  for  payment  of  the  remainder  by  in- 
stalments. Some  instalments  having  been  paid,  aad  others  becoming 
due,  amounting,  together  with  the  balance  of  one  instalment,  that 
had  been  paid  in  part,  to  175/.  VZs.  6c/.,  Macknab  brought  an  action 
in  the  Court  of  King's  Bench  against  Gary,  and  another 
♦action  in  the  Court  of  Common  Pleas  against  Mary  [♦I  14] 
Blatch,  as  executrix  of  her  deceased  husband.  Pending 
those  actions  an  agreement  took  place  between  Cary  and  Macknab, 
that  the  latter  should  discontinue  all  proceedings  in  both  actions 
upon  Gary's  paying  him  the  sum  of  50/.  in  part  discharge  of  the  debt 
upon  the  bond,  with  all  costs,  and  giving  him  a  warrant  of  attorney 
to  secure  125/.  I2s.  6c/.,  the  remainder  of  the  debt,  with  interest, 
upon  the  26th  of  November  next.  The  50/.  was  paid,  and  the 
warrant  given.  This  agreement  was  wholly  without  the  privity  of 
Mary  Blatch ;  who  was  totally  ignorant  of  it,  till  after  it  was  con- 
cluded ;  when'  Cary  informed  her  of  it. 

Upon  the  5th  of  May,  1798,  a  citation  of  Mary  Blatch  issued  at. 
the  instance  of  Macknab,  alleging  himself  to  be  a  creditor  by  bond  of 
James  Blatch,  calling  upon  her  to  bring  in  an  inventory  of  the  per- 
sonal estate  of  her  husband.  No  farther  proceedings  were  had 
upon  that  citation ;  which  was  discontinued  in  consequence  of  the 
compromise.  In  December  179S  judgment  was  entered  up  against 
Cary  for  25 J/.  5s.  In  Hilary  Term  last  another  action  upon,  the 
bond  was  brought  against  Mary  Blatch  in  the  Court  of  Common 
Pleas  for  126/.  5^.  Afterwards  a  fresh  citation  issued  against  her 
in  the  Ecclesiastical  Court  for  the  same  purpose  and  upon  the  same 
ground  as  the  former ;  and  upon  that  she  was  excommunicated  for 
not  putting  in  an  inventory ;  and  she  was  in  custody  under  the  writ ; 
which  issued  in  Michaelmas  Term,  1799. 

Macknab  by  his  affidavit  stated,  as  to  the  agreement  to  discon- 
tinue the  action  against  Mary  Blatch,  that  Cary  had  given  his  war- 
rant of  attorney  as  a  collateral  security  for  the  sum  of  125/.  12«. 
6d.y  with  interest  upon  the  26th  of  November ;  and  that  not  being 
paid,  he  commenced  another  action  against  her ;  and  on  her  plead- 
ing plene  administravit  he  caused  the  citation  to  issue. 
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Mr.  fVethereUy  in  support  of  the  motion.  The  jurisdiction  can- 
not be  disputed.  The  Statute  of  Elizabeth  (1)  directs,  that  the 
writ  shall  be  returnable  in  the  Court  of  King's  Bench  in  the  Term 
next  after  the  teste.     Till  then  that  Court  can  have  no  cognizance. 

The  jurisdiction  of  this  Court  therefore  remains  till  the 
[♦115]     return  of  *the  writ.     That  point  was  admitted  by  Lord 

Macclesfield  in  Rex  v.  Burrard  (2),  and  adjudged  by  Lord 
King  in  Barlow  v.  Collins  (3), 

The  ground  of  this  apphcation  is,  that  this  is  in  Equity,  under 
the  circumstances  a  release  of  the  surety ;  and  then  this  bond,  upon 
which  the  citation  was  instituted  in  the  Commons,  is  a  bond,  upon 
which  no  debt  is  due  from  the  surety,  though  it  may  be  due  from 
the  original  debtor.  The  subject  of  the  dischai^  of  a  surety  in 
such  cases  was  very  much  discussed  by  your  Lordship  in  Rees  v. 
Berrington  (4).  The  only  difference  is,  that  in  that  case  the  surety 
had  once  money  in  his  hands,  out  of  which  he  might  have  reim* 
bursed  himself:  but  your  Lordship  disclaimed  that,  as  forming  any 
part  of  the  ground  of  your  decision  ;  and  principally  relied  on  Nis- 
bet  v.  Smith  (5).  That  case  in  the  circumstance  of  taking  judg- 
ment with  stay  of  execution  precisely  corresponds  with  this.  The 
Equity  therefore  is  clear,  upon  the  ground  stated  by  your  Lordship, 
that  to  the  new  action,  though  without  doubt  there  was  a  discharge 
in  Equity,  she  could  not  plead  that. 

It  is  true  as  a  general  proposition,  that  wherever  a  personal  rep- 
resentative is  cited  in  the  Ecclesiastical  Court  by  a  person,  who  is 
not  a  creditor,  any  superior  Court  having  a  right  to  grant  a  pro- 
hibition or  to  relieve  the  party  will  never  allow  a  person  assuming 
the  character  of  creditor  to  go  to  execution,  or  permit  such  a  pro- 
ceeding to  stand ;  especially  upon  a  transaction  of  this  nature.  In 
Oughton  ^6)  there  is  an  apology  for  the  practice  of  the  Ecclesiasti- 
,cal  Court  m  the  facility  of  these  proceedings.  If  the  person  cited 
says,  there  is  no  such  bond,  it  is  produced.  If  he  says,  it  is  not  a 
fair  bond,  then  after  the  form  of  proving  the  signature  and  attes- 
tation there  is  an  end  of  the  question ;  and  there  is  no  opportunity 
of  trying,  whether  it  was  not  paid,  released,  &c.  In  the  case  of  a 
creditor  by  simple  contract  it  is  sufficient,  that  the  entry  of  a  mer- 
chant in  his  own  book  is  produced ;  '^  fy  hoc  probatio  sujficit  ad 
probandwn  interesse  aUegatum"  It  is  therefore  the  more  essentially 
necessary  upon  an  application  to  this  Court,  exercising  a  visitatorial 
control,  that  the  question  should  be  discussed :  otherwise  the  party 

may  be  excommunicated  by  a  person,  who  is  no  creditor. 
[*116]         *  Lord  Chancellor  [Loughborough].     Why  did  she 

not  appear  to  the  citation?     The  application  to  me  is 

< 

(1)  5  Eliz.  c.  23, 8. 2. 

(2)  1  P.  Wms.  435. 
(3   1  P.  Wms.  436,  n. 

(4)  Artie,  vol.  iL  540. 

(5)  2  Bro.  C.  C.  579. 
(6  Tit  230,  pa^  340. 
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totally  destructive  of  the  jurisdiction  of  thQ  Ecclesiastical  Court  to 
call  upon  a  representative  to  give  an  account  of  assets.  If  she  does 
not  appear,  how  is  it  possible  to  come  here,  and  desire,  that  the  suit 
may  stop,  and  that  I  shall  supersede  all  process  ? 

For  the  motion.  Upon  this  ground,  the  ground  of  all  prohibitions, 
that  the  party  is  no  creditor ;  therefore  it  is  out  of  the  jurisdiction  of 
the  Ecclesiastical  Court ;  which  is  satisfied  by  the  production  of  the 
instrument,  and  does  not  allow  the  question  to  be  tried ;  though  in 
another  Court  it  may  be  proved,  that  there  is  no  debt.  The  ground 
of  all  prohibitions  is  tried  by  affidavit ;  and  the  fact  is  always  in  the 
first  instance  so  stated.  Then  if  the  Court  is  not  satisfied,  they  put 
the  party  to  declare  in  prohibition.  If  this  executrix  had  applied 
earlier,  namely,  for  a  prohibition,  upon  the  facts  I  have  stated  it 
would  have  been  granted. 

Lord  Chancellor.  Is  there  any  instance  of  such  a  prohibition  ? 
When  the  writ  of  prohibition  has  issued,  if  the  ground  of  prohibition 
fiiils,  the  cause  is  sent  back :  but  here  you  impeach  the  jurisdiction. 
I  am  stopping  process  upon  it  She  has  never  appeared.  If  she  had 
appeared,  and  objected  to  the  interest  of  this  pursuer  in  the  Eccle- 
siastical Court,  possibly  upon  that  there  might  have  been  a  ground 
of  prohibition. 

The  Attorney  General  [Sir  John  Mitford],  against  the  motion. 
The  Court  cannot  possibly  do  this,  if  there  are  any  merits.  An 
application  for  a  supersedeas  must  be  upon  the  ground,  that  the  writ 
has  issued  improvidently.  It  issues  upon  the  significavit.  It  is  not 
stated,  that  the  Court  has  done  wrong  in  issuing  that ;  and  if  that 
is  correct,  there  is  a  clear  right  to  the  writ.  The  ground  of  this 
application  is,  that  there  is  an  equitable  ground  to  destroy  the  debt. 
The  quotation  from  Oughton  proves,  that  it  would  be  improper  to 
try  that  question  in  the  Ecclesiastical  Court ;  stating,  that  they  are 
not  to  try  the  validity  of  the  debt,  but  whether  there  is  prima  facie 
a  sufficient  ground  for  an  inventory.  This  executrix  must  have  had 
notice,  that  the  action  was  discontinued.  It  is  very  strong  to  call 
the  agreement  an  abandonment  of  the  right  to  proceed  against  her. 
Instead  of  filing  a  bill  to  stay  proceedings  in  the  action 
brought  in  ♦Hilary  Term  last  upon  the  bond,  she  pleads  [*117] 
pUne  administravit.  The  Plaintiff  then  had  no  means  of 
proceeding  but  by  citing  her  for  an  inventory.  He  proceeds  to 
exconununication ;  and  then  this  application  is  made.  If  it  suc- 
ceeds, your  Lordship  will  have  to  try  the  debt  in  every  such  case. 

Lord  Chancellor.  The  application  goes  totally  to  destroy  the 
jurisdiction  of  the  Ecclesiastical  Court.  By  parity  of  reason  they 
might  apply  to  me  to  stop  an  action  on  a  bond.  I  cannot  possibly 
supersede  the  writ.    It  follows  of  course  upon  the  significavit  (1). 

The  old  writ  «fe  excomnwmcaio  camtndo  is  by  the  statute  55  Geo.  III.  c.  1S27, 
discontinued,  and  the  writ  dt  cotUvmabe  capiendoy  substituted. 

(1)  No  prohibition  before  appearance.    Transer  v.  fFatsoriy  1  Salk.  35. 
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O'CALLAGHAN  v.  COOPER. 

[1799,  Dec.  5,  7.] 

Trust  term  by  will  to  raise  out  of  real  estate  portions  for  daughters,  to  be  ]mid 
on  marriage,  upon  condition,  that  they  should  be  married  with  consent  of  their 
mother  (a),  or,  after  her  death,  of  the  trustees,  and  that  the  husband  should 
previously  make  a  settlement :  the  residue  of  the  personal  estate,  subject  to 
debts  and  legacies,  to  be  applied  in  discharging  the  portions  in  ease  of  the 
real  estate  or  for  any  purpose  the  trustees  might  judge  most  beneficial  for  the 
devisee.  A  marriage  having  taken  place  wi£  the  consent  of  the  mother  and 
the  privity  of  the  trustee,  but  without  any  settlement  by  the  neglect  of  the 
trustee,  the  husband  having  before  and  after  -the  marriage  offered  all,  that  was 
required  of  him,  and  been  ready  to  execute  a  settlement  within  the  condition, 
relief  was  given  upon  those  circumstances  by  raising  the  portion  upon  exe- 
cuting the  settlement  (b) 

No  costs  to  a  trustee,  whose  neglect  occasioned  the  suit,  (c)  [p.  118.] 

Caleb  Lomax,  by  his  will,  dated  the  20th  July,  1786,  devbed  all 
his  real  estate,  not  before  disposed  of,  to  William  Thrale,  John 
Cooper,  and  William  Lawrence,  their  executors,  &c.  for  a  term  of 
500  years,  and,  subject  thereto,  to  them  and  their  heirs,  to  the  use 
of  them  and  their  heirs,  until  his  youngest  son  Joshua  Lomax  should 
attain  the  age  of  twenty-five,  or  should  die,  which  should  first  hap- 
pen ;  and  from  and  immediately  after  his  attainment  of  that  age  or 
his  decease,  if  he  should  die  before  that  age,  to  the  intent,  that  his 
^the  testator's)  wife  should  receive  an  annuity  of  150/.  during  her 
life  ;  and,  subject  to  the  term  and  the  said  annuity,  he  devised  all 
the  said  estates  to  his  son  Josh'ua  for  life ;  and,  after  the  determina- 
tion of  that  estate  by  forfeiture  or  otherwise,  with  remainder  to  trus- 
tees to  preserve  contingent  remainders,  yet  nevertheless  to  permit 
the  rents  and  profits  to  be  received  by  his  said  son,  paying  thereout, 
to  his  son  Edmond  Shallet  Lomax,  if  he  should  be  then  living,  an 
annuity  of  175/.,  and  in  case  of  his  death,  to  such  persons  as  should 
be  entided  thereto  under  his  marriage  settlement ;  and  to  pay  the 
residue  of  the  said  rents  and  profits  until  his  son  Joshua's 
[*118]  decease  or  attainment  of  the  age  of  *  twenty-five  to  his 
wife,  if  then  living ;  and  from  and  after  the  decease  of 
Joshua  he  devised  the  said  estates  to  his  first  and  other  sons  and  the 
heirs  male  of  their  bodies  respectively  ;  remainder  to  his  daughter 
Susannah  for  life,  and  to  her  first  and  other  sons  in  the  same  man- 
ner ;  remainder  to  his  son  Caleb  Lomax  and  the  heirs  of  his  body  ; 
remainder  to  his  own  right  heir. 

The  trusts  of  the  term  of  500  years  were  in  the  first  place  for  se- 
curing the  said  annuity  of  175/.,  and  in  the  next  place  for  raising  by 

[a)  As  to  conditions  in  reference  to  marriage,  see  Scott  v.  T)fler^  2  Bro.  C.  C. 
(Am.  ed.  1844,)  431. 488,  489,  and  notes;  Parsons  v.  Winslow,  6  Mass.  179-182. 

(6)  See  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  34-36.  Where  a  marriage  settlement 
does  not  conform  to  the  intention  of  the  parties,  either  through  mistake,  or  the 
fraud  of  one  of  the  parties,  it  will  be  corrected  by  a  Court  of  Equity.  ScoU  v. 
Duncan,  Dev.  Eq.  403.    See  Men  v.  Rumph,  2  Hill.  Ch.  3. 

(c)  2  Williams,  Executors,  (2d  Am.  ed.)  1461 ;  Willis  on  Trustees,  146. 
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sale  or  mortgage,  or  other  digposition,  to  and  for  Elizabeth  Lomax 
and  Matilda  Lomax,  the  two  eldest  daughters  of  his  wife  Susannah, 
and  to  his  sai^  daughter  Susannah  Lomax,  the  sum  of  1500/.  a-piece 
to  and  for  their  respective  portions,  and  to  be  paid  to  them  upon 
their  marriages  respectively,  provided  and  upon  condition,  that  they 
should  respectively  be  married  with  the  consent  and  approbation  of 
their  mother,  if  living,  and  of  the  said  William  Thrale,  John  Cooper, 
and  William  Lawrence,  or  the  survivor  of  them,  in  case  of,  and 
after,  the  decease  of  his  said  wife ;  and  upon  farther  condition,  that 
each  of  the  person  or  persons,  to  and  with  whom  they  should 
respectively  be  contracted  in  ^)arriage,  shall  and  do  previous  to  the 
solemnization  of  their  marriages  respectively  settle  and  convey  by 
proper  deeds  the  sum  of  3000/.  in  money  or  a  freehold  estate  of  that 
value,  free  from  all  incumbrances,  as  a  provision  for  them,  his  said 
daughters,  respectively  and  their  children,  in  case  of  their  surviving 
their  respective  husbands ;  and  upon  farther  trust  in  the  mean  time,  and 
until  the  said  portions  of  the  said  Elizabeth,  Matilda  and  Susannah 
Lomax  should  respectively  become  payable,  that  they,  his  said  trus- 
tees, and  the  survivor,  &c.,  do  and  shall  by  and  out  of  the  rents  and 
profits  of  his  said  premises  raise  and  pay  unto  each  of  them,  the  said 
Elizabeth,  Matilda,  and  Susannah  Lomax  respectively,  until  their 
respective  portions  should  become  payable  and  be  paid  respectively, 
the  sum  of  60/.  a-year  by  half-yearly  payments  for  their  maintenance 
and  support  respectively,  the  first  payment  to  be  made  at  the  end 
of  six  months  next  after  his  decease  ;  and  upon  farther  trust,  in  case 
his  son  Joshua  Lomax  and  his  daughter  Susannah  should  die  with- 
out having  issue  male,  having  issue  one  or  more  daughters  respec- 
tively, for  raising  two  sums  of  5000/.  for  the  portion  of  such  daugh- 
ters respectively,  as  therein  mentioned. 

*The  testator  then,  after  giving  certain  legacies,  be-  [*119] 
queathed  to  the  same  trustees  all  the  money  he  should  be 
possessed  of  in  any  of  the  public  funds  at  the  time  of  his  death,  and 
all  his  ready  money  and  securities  for  money,  book-debts,  and  effects, 
not  before  bequeathed,  except  a  mortgage  debt,  which  he  gave  to 
his  wife  to  be  disposed  of  among  such  of  her  children  as  she  should 
think  most  deserving  of  the  same  or  any  part  thereof,  in  trust  after 
paying  all  his  debts,  legacies,  and  funeral  expenses,  which  he  direct- 
ed might  be  done  in  the  first  place,  that  they  do  and  shall  pay  and 
apply  the  said  residue  of  his  said  personal  estate,  so  far  as  the  same 
would  extend,  in  the  discharging  of  the  legacies  hereinbefore  be- 
queathed or  directed  to  be  raised  to  or  for  the  said  Elizabeth  Lomax, 
Matilda  Lomax,  and  Susannah  Lomax,  as  the  same  should  become 
due  and  payable,  in  ease  of  his  said  real  estate,  or  to  or  for  any  pur- 
pose, that  they  might  judge  most  beneficial  for  his  said  son  Joshua 
Lomax ;  and  he  appointed  his  said  trustees  executors. 

The  testator  dieid  upon  the  2d  of  December,  1786.  In  May, 
1792,  Henry  O'Callaghan  became  acquainted  with  Mrs.  Lomax  and 
her  daughter  Susannah  at  Bath  ;  and  soon  afterwards  made  propo- 
sals of  marriage  to  the  daughter  in  the  presence  of  her  mother ; 
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which  were  accepted  with  her  consent  and  approbation,  provided  he 
could  make  the  settlement,  which  by  the  terms  and  conditions  of 
her  father's  will  was  to  be  made  by  the  person  marrying  Susannah ; 
and  which  the  mother  then  informed  O'Callaghan  must  be  by  adding 
the  sum  of  1500Z.  to  the  1500/.  bequeathed  by  the  will,  and  settling 
the  whole  of  the  said  3000Z.  upon  Susannah  and  the  children  of  the 
marriage.  In  consequence  of  this  O'Callaghan  sqon  left  Bath ;  and 
went  to  Ireland,  to  procure  the  1500/.  In  April,  1793,  he  returned 
to  England ;  and  told  Mrs.  Lomax  and  her  daughter,  that  he  had 
some  difficulty  with  his  father  as  to  the  advancing  the  1500/.  He 
staid  with  them  about  three  months  at  Bath  and  at  the  house  of  Mrs. 
Lomax ;  and  then  he  went  again  to  Ireland.  In  March,  1794,  he 
returned,  and  told  them,  his  father  was  dead ;  and  in  consequence 
he  was  become  possessed  of  estates  and  property  in  Ireland  amount- 
ing to  between  300  and  400/.  a  year,  besides  upwards  of  1500/. 
secured  by  bonds  and  mortgages,  which  he  then  proposed  should  be 
taken  as  his  part  of  the  money  to  be  setded ;  to  which  Mrs.  Lomax 
objected ;  saying,  it  must  be  1500/.  in  money,  or  secured 
[*120]  upon  property  in  England.  *  After  staying  near  three 
months  he  went  again  to  Ireland ;  and  about  Christmas, 
1794,  he  sent  inclosed  in  a  letter  to  Susannah  Lomax  nearly  the 
whole  sum  of  1500/. ;  and  in  February  1795  he  returned  to  England 
with  the  remainder ;  and  informed  Mrs.  Lomax  and  Cooper,  who 
principally  acted  in  the  trusts  of  the  will,  that  he  was  then  prepared 
and  ready  to  settle  1500/.  together  with  the  1500/.  bequeathed  by 
the  testator ;  upon  which  they  for  the  first  time  informed  him,  that 
the  trustees  could  not  raise  and  pay  the  1500/.  bequeathed  by  the 
will,  until  the  sum  of  3000/.  was  first  settled  by  him.  After  this, 
and  previously,  to  his  marriage,  he  repeatedly  offered  to  Mrs.  Lomax 
and  Cooper  to  settle  the  whole  of  his  estate  and  property,  as  well  as 
the  1500/.,  which  he  had  brought  to  England;  and  he  proposed, 
that  Mrs.  Lomax  should  send  a  person  to  Ireland  at  his  expense  to 
inquire  into  the  value  of  the  estates.  He  also  produced  and  delivered 
to  Cooper  his  title-deeds ;  who  afterwards  returned  them,  saying, 
they  seemed  to  be  fair  and  right.  The  estates  in  Ireland  were 
leasehold  estates  for  lives,  renewable  for  ever,  and  leaseholds  for  999 
years. 

On  the  nth  of  March,  1795,  they  were  manied;  no  settlement 
having  been  made.  Cooper,  as  Secretary  to  the  Archdeaconry 
Court  at  St.  Albans,  made  out  the  license.  In  May,  1797,  O'Calla- 
ghan offered  to  settle  3000/.  of  his  own  money,  provided  the  trustees 
would  undertake  to  raise  the  1500/.,  and  pay  the  same  to  him  after 
the  settlement ;  upon  which  Cooper  took  an  opinion  of  Counsel ; 
who  recommended  the  sanction  of  a  Court  of  Equity ;  upon  which 
the  bill  was  filed ;  stating  all  these  circumstances ;  charging,  Uiat 
the  condition  was  illegal  and  void ;  and  praying,  that  the  wUl  may 
be  established,  and  the  portion  raised  and  paid ;  the  Plaintiff  ofier- 
ing  to  make  such  setdement  as  the  Court  shall  direct ;  or  that  the 
Pkintiff  may  be  decreed  entitled  to  the  annuity  of  60/.  under  the 
will. 


1799.]  O'CALLAGHAN   V.  COOPER.  120 

The  Defendant  Cooper  by  his  answer  admitted,  that  the  Plaintiff 
represented  to  him,  that  it  was  not  in  his  power  to  raise  more  than 
1500/.  of  his  own  money ;  that  he  was  ready  to  settle  that  sum,  as 
the  trustees  should  approve ;  and  would  enter  into  any  engagements, 
that  they  and  the  Plaintiff  and  his  friends  should  think  proper,  for 
settling  his  intended  wife's  portion  of  1500/.  so  soon  as  it  could  be 
raised ;  and  that  he  was  willing  to  make  a  settlement  of 
*  his  property  in  Ireland,  if  that  was  approved,  for  the  same  [*  121] 
purpose.  He  admitted,  he  might  after  perusing  the  title- 
deeds  say,  they  appeared  to  him  to  be  a  legal  security :  but  he  did 
not  think  himself  justified  in  acceding  to  that  proposal ;  as  they  were 
a  security  of  a  difierent  nature  from  what  was  directed  by  the  will, 
and  on  account  of  the  distance  of  the  country  might  be  attended 
with  trouble  and  expense.  He  denied,  that  ^  he  told  the  Plaintiff, 
that  if  at  any  time  subsequent  to  the  marriage  he  would  settle  3000/. 
be  would  be  entitled  to  her  portion.  He  admitted  the  Plaintiff's 
offer  since  the  marriage,  as  stated  in  the  bill. 

The  depositions  of  Mrs.  Lomax  stated,  that  the  first  time  she  had 
any  intimation  of  the  objection  to  the  Plaintiff's  adding  1500/.  to 
the  1500/.  under  the  will,  was  in  October,  1794,  when  the  Plaintiff 
was  in  Ireland,  from  her  son  Caleb ;  who  had  been  to  Doctors'  Com- 
mons to  inspect  the  will,  with  a  barrister ;  who  gave  an  opinion,  that 
it  would  not  do ;  and  till  then  there  was  a  common  mistake  of  them 
all  as  to  the  construction  of  the  will.  She  stated,  that  that  was  not 
her  husband's  intention  ;  for  in  a  conversation  with  him  in  1786  she 
represented,  that  it  would  be  a  hardship  upon  her  daughters,  if  they 
eould  not  marry,  unless  to  a  person,  who  would  settle  1500/. ;  and 
she  put  the  case  to  him  of  proposals  from  gentlemen  of  the  bar  or 
the  church,  or  of  a  man  in  trade  ;  which  might  be  very  good  matches, 
and  yet  it  might  be  inconvenient  to  them  to  settle  1500/. ;  to  which 
be  answered,  that  it  would  be  no  greater  hardship,  than  it  was  to 
him ;  who  upon  his  first  marriage  was  obliged  to  settle  300/.  a-year 
of  his  own  property  with  300/.  a-year,  the  portion  of  his  wife. 

She  farther  stated,  that  she  understood,  that  the  marriage  might 
be  solemnized,  before  the  provision  required  by  the  will  was  made ; 
and  she  gave  her  consent  to  its  being  so  solemnized  previously ;  and 
her  having  said  the  contrary  by  her  answer  was  a  mistake ;  the  Plain- 
tiff having  promised  to  settle  the  whole  3000/.,  as  soon  as  the  sum 
of  1500/.  under  the  will  should  be  raised ;  that  she  believes.  Cooper 
was  of  the  same  opinion,  from  his  having  readily  made  out  the  li- 
cense without  expressing  any  opinion  to  the  contrary ;  and  the  mar- 
riage was  with  the  entire  consent  of  her  and  the  trustees. 

*  According  to  the  depositions  of  Mrs.  Lomax,  Matil-  [*122] 
da  Lomax,  Caleb  Lomax,  and  another  witness,  Joshua  Lo- 
max repeatedly  before  marriage  offered  to  give  his  sister  Susannah  a 
bond  for  the  1500/.,  and  dechred,  that  as  soon  as  he  was  of  age  he 
would  take  care,  that  sum  should  be  paid.  By  his  answer  he  denied 
that,  to  the  best  of  his  recollection  and  belief:  but  he  admitted,  that 
he  had  approved  the  marriage. 
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Mr.  Mansfield  and  Mr.  Leach,  for  the  Pldntiffs.  The  Plaintiff  is 
entitled  to  have  this  portion  raised  according  to  Daley  v.  Desbauve" 
rie(l)  and  many  other  cases.  Reynish  v.  Martin  (2)  goes  in  all 
points  to  this.  The  condition  there  was  held  to  be  in  terrorem  as  to 
the  real  estate  only ;  and  the  assets  were  marshalled.  That  has  un- 
doubtedly been  shaken  by  the  latter  cases,  Scott  v.  Tyler  (3)  and 
Stackpoh  V.  Beaumont  (4)  ;  where  your  Lordship  observed  upon  the 
impropriety  of  applying  the  rules  of  the  Civil  Law  with  respect  to 
marriage  in  this  country ;  the  English  Law  imposing  restraints  on 
marriage  under  the  age  of  twenty-one.  But  in  this  case  the  res- 
traint is  not  confined  to  that  age  but  extends  to  their  whole  lives ; 
and  depends,  not  on  the  trustees  only,  but  on  strangers.  That  part 
of  the  condition  prescribing  the  settlement  to  be  made  on  the  part 
of  the  husband  is  still  more  against  the  policy  of  the  Law :  the 
effect  being  to  restrain  very  proper  matches,  as  stated  in  the  deposi- 
tion of  Mrs.  Lomax ;  though  not  strictly  evidence.  Such  a  power 
might  be  immoderately  exercised ;  which  is  a  reasonable  supposition 
from  the  cautious  avarice  of  testators.  If  a  restraint  as  to  fortune 
is  permitted,  it  may  be  followed  up  by  restraints  as  to  rank  and  other 
circumstances. 

But,  supposing  the  Court  can  permit  such  a  restraint,  it  must  be 
taken  according  to  Daley  v.  Desbouverie,  that  the  Plaintiff  has  done 
what  in  Equity  will  be  considered  as  a  literal  performance  ;  which 
he  tendered  ;  but  was  prevented  by  the  mistake  of  the  trustee  and 
ignorance,  not  wilful.  A  settlement  of  the  1500/.  which  he  offered, 
with  a  covenant  to  settle  her  1500/.  would  have  been  a  strict  per- 
formance. Besides  that,  he  tendered  the  tide-deeds  of  his  Irish  es- 
tates ;  which  vastly  exceeded  the  sum  required. 
[*  123]  *Bu,t  if  the  Plaintiff  fails  upon  both  these  points,  there 
is  another  in  respect  of  the  life  estate  of  the  Defendant 
Joshua  Lomax ;  who,  though  we  do  not  desire  a  personal  decree 
against  him,  shall  not  under  these  circumstances  take  benefit  by  the 
breach  of  the  condition. 

The  Attorney  General  [Sir  John  Mitford],  and  Mr.  Hart  for  the 
Defendant  Joshua  Lomax.  There  was  no  engagement  to  settle 
3000/.  except  the  offer  in  the  bill.  The  arguments  founded  upon 
those  cases,  in  which  conditions  in  restraint  of  marriage  without  con* 
sent  have  been  controlled,  cannot  apply  in  the  least  to  this  case ;  for 
the, testator  has  made  a  provision,  which  he  unquestionably  had  a 
right  to  make ;  that  if  a  settlement  of  a  particular  description  is 
made  upon  his  daughter,  then  she  shall  have  1500/;  if  that  settle- 
ment is  not  made,  then  she  shall  have  nothing.  It  is  a  previous 
condition ;  in  consequence  of  which  the  trustees  are  to  act ;  and 
unless  that  condition  is  performed,  they  cannot  act.     This  case  is 

^  (1)  2  Atk.  261. 

(2)3Atk.330;  1  Wils.  130. 

(3)  2  Bro.  C.  C.  431 ;  2  Dick.  712,  from  Lord  Thurlow's  mss. 

(4)  •^nle,  vol.  iii.  89.    See  the  notes,  pages  96  and  139. . 
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governed  by  Harvey  v.  Asion  (1).  Lord  Chief  Justice  Willes  very 
sensibly  observes  in  giving  his  opinion,  that  the  Court  cannot  make 
a  will  for  the  testator.  The  distinction  suggested,  that  the  personal 
estate  may  be  applicable,  though  the  real  is  not,  has  no  ground  to 
support  it  since  the  late  cases.  In  this  instance  the  personal  estate 
is  merely  given  in  the  ease  of  the  real,  or  for  any  purpose  the  trus- 
tees shall  judge  most  beneficial  for  the  testator's  son  Joshua.  The 
other  legacies  and  the  debts  are  not  charged  upon  the  real  estate  ; 
therefore  there  is  no  subject  foe  marshalling  (2).  The  testator  only 
meant,  that,  if  there  should  be  any  surplus  of  his  personal  estate, 
which  is  not  the  case,  it  should  be  so  applied.  There  is  no  ground 
for  supposing,  a  compliance  with  the  condition  was  prevented  by 
contrivance  or  management.  Has  this  Plaintiff  entered  into  any 
contract  to  settle  30002.  ?  Suppose,  he  had  died  in  the  interval, 
before  this  bill  was  filed,  containing  that  offer:  could  this  1500/. 
have  been  raised  then  ?  There  was  no  contract ;  nothing,  under 
which  that  sum  could  have  been  raised  as  a  charge  against  his  prop- 
erty. Then  this  sum  would  have  been  her's,  not  his ;  not 
being  reduced  into  possession  ;  and  it  would  be  ''^  to  be  [*  124] 
mised  for  her  benefit.  Suppose,  he  had  died,  and  she  had 
afterwards  married  a  man,  who  had  settled  3000/.  upon  her :  would 
he  not  be  entitled  to  this  sum  of  1500/.  ?  The  previous  marriage 
would  not  have  prevented  that.  It  is  contended,  that  the  sum  to  bo 
found  by  the  husband  was  not  necessarily  to  be  more  than  1500/. ; 
the  sum  of  3000/.  being  composed  of  that  sum  and  her  1 500/.  The 
will  cannot  be  so  read.  The  true  intention  was,  that  to  entitle  her- 
self to  that  sum  she  should  marry  a  man,  whose  property  amounted 
to  3000/.  Borrowing  the  money  was  not  within  the  testator's  view. 
A  condition  with  that  view  is  perfectly  rational ;  and  no  Court  of 
justice  has  a  right  to  say,  it  shall  not  take  effect.  He  intended  her 
fortune  to  be  in  proportion  to  the  settlement.  Upon  this  argument 
the  usual  provision  for  a  jointure  in  proportion  to  the  fortune  of  the 
wife  is  against  the  policy  of  the  law,  encouraging  marriage.  A  tes- 
tator has  a  right  to  stipulate,  that  the  person,  who  is  to  marry  the 
object  of  his  bounty,  shall  have  a  fortune  of  such  a  value ;  for,  if 
not,  he  is  a  burthen.  As  to  third  point,  against  the  Defendant  Josh- 
ua Lomax,  if  he  had  agreed  in  writing  to  give  his  bond,  the  Court 
would  have  relieved  against  it  as  a  fraud.  He  had  no  means  of 
paying  it:  and  must  have  been  persuaded  by  his  mother  and  the 
rest  of  the  family.  But  this  conversation  can  never  bind  him.  Ac- 
cording to  the  Plaintiff's  account  his  proposal  was  with  a  view  to  an 
actual  settlement  before  marriage:  but  they  did  not  pursue  that. 
They  married  without  the  least  attempt  to  make  a  settlement,  or 

(1)  Coin.  726;  1  Atk.  361,  and  other  books  mentioned  in  Mr.  Sandcrs*s  edition. 
The  Lord  Chancellor  observed,  that  there  wajs  a  very  good  note  of  Lord  Chief 
Justice  Willes's  opinion,  in  the  Reports  lately  published  from  his  manuscripts,  83^ 

(Q)  That  the  equity  for  marshalling  assets'does  not  apply  to  such  cases,  where 
the  legacy  fails  to  afiect  the  real  estate  by  an  event  subsequent  to  the  death  of 
the  testator,  not  being  in  the  first  instance  a  charge  distinctly  and  solely  upon  the 
personal  estate,  see  Pearee  v.  Lomauy  ante,  vol.  iii.  135. 
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any  contract,  that  in  case  Mrs.  O'Callaghan  is  entitled  to  the  15002. 
3000Z.  shall  be  settled,  or  any  provision  for  the  payment  of  1500/. 
by  him.  The  Plaintiff  therefore  is  not  entitled  to  call  for  this  f)or- 
tion ;  as  he  might  have  been,  if  he  had  entered  into  any  contract, 
that  might  have  been  considered  an  equitable,  though  not  a  legal 
performance :  if  he  had  gone  farther,  and  left  the  title-deeds :  but 
he  has  done  no  one  act. 

Mr.  Mansfield,  in  reply.  I  do  not  dispute  the  previous  condition, 
but  I  contend,  that  either  it  was  satisfied,  or,  if  not,  that  was  occa-> 
sioned  by  the  mistake  of  the  trustee  in  not  accepting  the  proposed 
security  upon  the  estate.  The  whole  was  mistake.  The  mother 
never  intended,  that  her  daughter  should  marry  without  a  proper 
settlement ;  and  she  supposed,  a  settlement  after  marriage  would  do 
as  well.  The  Plaintiff  was  always  ready  to  make  a  settle- 
[*  125]  mcnt;  *and  sending  the  money  to  her  and  marrying  in 
consequence,  he  must  have  been  bound. 

Lord  Chancellor  [Loughborough].  He  was  bound  within  a 
great  many  cases  (1). 

It  is  impossible  not  to  feel  a  wish  to  relieve  in  this  case.  It  struck 
me,  that  it  might  rest  upon  the  head  of  mistake  :  first,  the  mistake 
of  the  trustee,  that  the  Irish  estate  was  not  a  good  settlement :  he 
states  by  his  answer,  that  he  objected  to  it :  there  is  no  restriction  to 
warrant  that :  then,  if  it  proceeded  upon  that  other  mistake,  that 
the  settlement  might  be  executed  as  well  after  marriage  as  before. 
I  do  not  think,  the  manner,  in  which  he  by  his  answer  denies  having 
given  that  opinion,  is  inconsistent  with  what  Mrs.  Lomax  says ;  that 
she  gave  her  consent  upon  that  ground,  and  she  believes,  it  was  his 
opinion.  Suppose,  he  had  intimated  an  assent  to  that  opinion ;  and 
consider  the  act,  that  he  does,  as  Secretary  to  the  Archdeacon,  in 
making  out  the  license.  It  is  a  foolish  enough  way  in  the  will,  but 
certainly  very  strongly  put,  that  the  3000/.  must  be  previously  set* 
tied ;  and  he  takes  the  case  of  contracting ;  that  each  of  the  per- 
sons, to  whom  his  daughters  shall  be  contracted,  shall  and  do  pre- 
vious to  the  solemnization  of  their  marriages  respectively  settle 
and  convey  the  sum  of  3000/.  or  a  freehold  estate  of  that  value. 
The  Plaintiff  might  have  borrowed  the  1500/.  and  paid  it  the  day 
after  the  marriage.  It  is  very  clear  upon  the  evidence,  that  there 
might  have  been  a  settlement,  that  would  have  fully  answered  the 
condition  :  1500/.  and  the  Irish  estate  were  more  than  was  necessa- 
ry. If  the  marriage  took  place  upon  the  consideration,  that  the  set- 
tlement could  be  made  afterwards,  it  would  be  very  hard  not  to  re- 
lieve, now  that  the  marriage  has  taken  place.  They  had  been  a 
long  time  about  it.  The  conduct  of  the  Plaintiff  was  very  fair  and 
honorable.  At  first  he  was  told,  it  was  enough  for  him  to  find 
1500/.  Then  the  opinion  was  taken,  which  I  think  right,  that  the 
settlement  must  be  previous  to  marriage.  If  they  had  any  man- 
agement about  it,  they  might  easily  have  done  it.     Then  the  Irish 

(1)  Luders  v.  AmUy,  anUj  vol.  iv.  501 ;  /nm^,  213. 
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estate  was  offered*     Every  thing  was  ready,  that  was  to  be  done. 
Considering  this  as  a  case  of  mistake,  if  by  that  any  preju- 
dice had  *  happened  to  any  party,  I  could  not  relieve :     [  *126] 
but  now  the  thing  is  entire. 

Direct  an  inquiry,  whether  at  the  time  the  marriage  took  place  a 
proposal  had  been  made  upon  the  pert  of  the  Plaintiff  to  settle  an 
estate  of  the  value  of  3000/. ;  and  whether  the  sum  of  1500/.  had 
been  produced  by  him  before  the  marriage  ;  and  let  the  Master  ex- 
amkie  the  Defendant  Cooper  upon  it ;  and  let  the  Master  farther  in- 
quire, whether  the  Plaintiff  is  now  of  ability  to  make  such  a  settle- 
ment ;  and  reserve  farther  directions. 

After  this  decree  was  pronounced  the  Lord  Chancellor  directed 
the  minutes  to  stand  a  few  days  ;  and  desired  to  see  the  depositions 
and  pleadings ;  observing,  that  he  thought,  he  could  make  a  ground 
broad  enough  for  the  decree  without  an  inquiry :  that  it  could  be 
brought  to  this  case  ;  that  it  was  in  the  power  of  the  friends,  guar- 
dians, and  trustees,  to  make  a  settlement  for  her.  The  Plaintiff 
had  put  the  money  into  her  hands ;  and  had  delivered  the  title-deeds 
of  his  estate  to  Uiem ;  and  if  so,  his  Lordship  said,  whatever  the 
blunder  was,  he  took  it  to  be  a  fair  case  for  relief. 

Dec.  1th.  Lord  Chancellor  [Loughborough].  In  this  cause 
I  proposed  to  direct  an  inquiry  by  the  Master :  but  I  have  looked 
into  the  depositions  and  the  pleadings ;  and  I  do  not  think  it  neces- 
sary to  send  it  to  the  Master  to  state  any  fa6ts  ;  for  I  think,  there 
are  facts  enough  disclosed  by  the  depositions  and  the  answer  to 
support  the  decree  I  shall  make. 

I  have  no  doubt,  the  construction,  that  was  put  upon  the  will,  is 
the  just  construction  ;  and  that  the  setdement  was  to  be  a  setdement 
of  30002.  upon  the  part  of  the  husband.  But  under  the  circum- 
stances of  the  case,  I  think,  there  is  a  fair  ground  to  entide  the 
husband,  the  wife,  and  the  issue  of  the  wife,  who  are  all  interested, 
to  the  benefit  of  this  provision  by  the  will  of  her  father ;  because, 
though  not  in  form,  yet  in  substance,  all  might  have  been  done,  that 
was  required  by  that  will  to  be  done,  if  it  had  not  been  for 
the  mistake,  but  certainly  the  neglect,  on  *  the  part  of  the  [*  127] 
trustee  ;  to  whom  the  execution  of  the  business,  as  trustee 
and  agent  for  the  family,  was  confided.  The  whole  conduct  of  the 
Plaintiff  was  perfecdy  fair.  He  makes  his  addresses  to  the  daugh- 
ter of  the  testator,  having  met  her  at  Bath,  first  by  a  communication 
to  the  mother.  She  gave  her  consent  upon  condition,  that  he  should 
settle  what  she  and  all  of  them  ^for  it  appears  to  be  a  common  mis- 
take) took  to  be  all  the  will  required,  namely,  1500/.  to  be  added  by 
him  to  the  portion  of  1500/.,  and  settled.  He  was  put  upon  raising 
this  1500/.  He  does  not  in  fact  raise  it.  He  remits  it ;  remits  it 
with  great  confidence,,  the  greater  part  into  the  hands  of  the  lady  he 
is  to  marry,  with  the  knowledge  of  the  mother.  The  rest  he  brings 
with  him.  He  comes  over,  having  made  this  remittance,  and  being 
VOL.  y.  8 
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ready  to  make  a  settlement  according  to  what  he  had  been  informed 
was  the  effect  of  the  will ;  when  by  a  discovery,  not  arising  from 
the  knowledge  of  this  trustee,  who  had  made  the  will,  but  had  foigot 
it,  but  from  the  anxiety  of  one  of  the  brothers,  who  took  an  opinion 
upon  the  will,  he  then  was  informed,  that  it  was  necessary  for  him 
to  bring  in  3000/.  Having  provided  1500/.,  all  that  he  had  been 
informed  was  necessary,  he  then  produces  and  delivers  to  the  trustee 
the  title-deeds  of  lands  of  the  annual  value  of  between  300  and 
400/.  There  were  then  those  deeds  and  the  1500/. ;  and  the  trus- 
tee by  another  mistake  imagines  this  will  not  do,  because  the  lands 
are  out  of  the  jurisdiction,  being  in  Ireland.  With  this  he  had  the 
means  given  him  of  preparing  a  settlement;  which  the  Plaintiff 
wa&  ready  to  exeeute.  Instead  of  that  the  trustee,  by  another  mis- 
take I  believe,  acting  as  the  common  agent,  sees  no  objection  to  the 
marriage  proceeding.  It  is  distinctly  proved,  that  it  was  with  his 
privity  ;  for  he  was  the  surrogate,  who  made  out  the  license.  The 
marriage  was  had.  After  the  marriage,  it  is  admitted  in  the  an- 
swer, the  Plaintiff  was  ready  and  willing  to  make  that  settlement  to 
the  full  extent  of  the  requisition  by  the  will :  but  nothing  was  done 
upon  it ;  and  no  settlement  was  made.  Every  branch  of  the  family 
gave  their  full  approbation.  The  brother,  conscious  of  that,  had 
repeatedly  declared,  that  as  soon  as  he  was  of  age,  he  would  take 
care,  that  the  1500/.  should  be  paid.  I  cannot  make  a  decree 
against  him  upon  that ;  for  the  parol  declaration  will  not  bind  him. 

But  this  is  substantially  within  the  intention  ;  and  the  per- 
[*  128]     formance  of  the  condition,  by  *  which  the  fortune  was  to 

accrue  to  her,  was  defeated  by  no  fault  of  the  Plaintiff ; 
but  by  the  mistake,  I  must  call  it  neglect,  of  the  trustee.  It  was 
put  into  his  hands.  He  did  not  know  how  to  do  it ;  and  there- 
fore the  marriage  was  had  without  a  settlement.  It  is  very  clear, 
if  it  had  turned  the  other  way,  and  the  Plaintiff  had  held  back,  he 
was  bound  ;  for  he  had  proposed  a  setdement,  and  had  taken  steps 
for  carrying  the  proposal  into  effect ;  and  if  he  had  by  surprise 
married  after  proceeding  so  far,  no  doubt,  I  should  have  held  him 
bound.  He  therefore  being  bound,  and  a  settlement  precisely  in 
the  terms  of  the  will  being  defeated  purely  by  the  neglect  and  mis- 
take of  the  trustee,  I  am  clearly  of  opinion,  the  trustee  should  pay 
that  fortune,  the  settlement  being  now  executed  (1).  I  cannot  give 
the  Defendant  Cooper  his  costs  ^  for  his  mistake  produced  the 
whole  (2).  I  mean  to  recite  the  facts  ;  that  the  decree  may  not  be 
supposed  to  go  upon  the  interpretation  of  the  condition  in  the  will. 
The  facts  I  assume,  are,  I  think,  all  established  by  the  pleadings 
without  farther  examination. 

Declare,  that,  the  Plaintiff,  having  upon  the  treaty  of  marriage 
with  his  wife  obtained  the  consent  of  Mrs.  Lomax,  the  mother,  upon 
condition  that  he  should  provide  the  sum  of  1500/.  to  be  added  to 

(1)  The  Plaintiff  offered  in  Court  to  settle  3000/.  of  his  own. 

(2)  Beames,  on  Costs,  p.  149. 
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the  portion  given  to  Susannah  Lomax  by  the  will  of  her  lather,  ^nd 
having  actually  raised  and  remitted  such  sum,  to  be  settled,  together 
with  the  farther  sum  <^  15002.  upon  her  and  the  children  of  the 
marriage ;  and  being  farther  informed,  that  it  would  be  necessary  to 
provide  the  sum  of  3000/.,  exclusive  of  her  portion,  in  money,  or  a 
freehold  estate  to  make  up  that  amount,  and  having  thereupon  pro- 
duced and  delivered  to  the  Defendant  Cooper,  the  trustee  upon  the 
said  treaty,  the  title-deeds  of  a  freehold  estate,  to  which  no  other 
objection  was  made  but  that  the  lands  lay  in  Ireland,  and  the  mar- 
riage having  afterwards  been  solemnized  with  the  privity  of  the  said 
Defendant  Cooper,  the  trustee,  and  the  approbation  and  consent  ot 
the  mother  and  all  the  family,  though  the  settlement  had  not  been 
executed,  and  it  being  admitted  by  this  answer  of  the  said  Defendant 
Cooper,  that  the  Plaintiff  after  the  marriage  had  declared  to  him, 
that  he  was  ready  and  willing  to  execute  the  settlement  proposed 
for  3000/.  upon  his  part,  and  being  bound  so  to  do,  the  non-per- 
formance of  the  condition  in  the  terms  prescribed  by  the 
will  is  to  be  imputed  to  the  neglect  of  *the  said  Defend-  [*  129]. 
ant  Cooper,  and  ought  not  to  prejudice  the  rights  of  the 
Plaintifli  and  of  the  issue  of  the  marriage ;  and  declare,  that  upon 
the  Plaintiff's  executing  a  setdement  pursuant  to  the  conditions  of 
the  will  of  the  testator  in  such  manner  as  the  Master  shall  approve, 
the  portion  of  1500/.  ought  to  be  raised,  and  applied  according  to 
the  directions  of  such  settlement.  Refer  it  to  the  Master  to  re- 
ceive proposals  for  such  setdement ;  and  upon  the  execution  thereof 
let  the  said  Defendant  Cooper,  the  trustee,  raise  by  sale  or  mortgage 
of  the  term  such  sum  for  the  principal  and  interest  of  the  portion 
as  the  Master  shall  find  to  be  due,  together  with  the  costs  of  all 
parties,  except  the  Defendant  Cooper,  to  be  taxed  by  the  Master. 

1.  In  many  cases,  where  consent  to  a  mairiage  hw  been  given  on  the  offer  of 
a  settlement,  though  the  intention  may  seem  to  have  been,  that  the  settlement 
should  be  before  marriage,  still,  a  settlement  after  marriage  has  been  held  suffi- 
cient; Datkuoood  v.  Lord  Bulkeky,  10  Ves.  244 ;  for  Courts  of  Equity  are  always 
disposed  to  be  most  liberal  in  the  constraction  of  agreements,  on  the  faith  of  which 
marriage  has  taken  place,  and  in  enforcing  the  execution  of  such  agreements  on 
both  sides.    See,  otUe,  the  note  to  Luders  v.  Anstey^  4  V.  501. 

2.  No  costs  can  be  ^ven  to  a  trustee,  whose  neglect,  caprice,  or  mistake,  has 
been  the  sole  cause  which  rendered  the  suit  necessair.  Cqffrty  v.  Darby,  6  Ves. 
497;  Taylgrv.  GtonvO^e, 3 Mad.  178;  Jonesv.  LewtSy  1  Coz,  199. 
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Injunctioit  in  pressing  cases  upon  petition  and  affidavit  (a).  In  this  instance, 
converting  old  houses  in  London  to  a  purpose,  that  made  them  dangerous  to 
the  public,  the  Lord  Chancellor  granted  the  injunction ;  but  said,  the  Lord 
Mayor  by  his  general  jurisdiction  could  apply  a  much  more  proper  and  effectual 
remedy. 

Several  old  houses  on  Snow  Hill,  which,  being  soon  to  be  pulled 
down  in  consequence  of  the  plan  for  improving  that  part  of  the 
City,  were  empty,  had  been  taken  by  the  Defendant  as  temporary 
warehouses  for  stowing  sugar ;  which  he  had  introduced  in  such 
quantities,  that  two  of  the  houses  had  actually  fallen  ;  and  others 
were  in  the  most  imminent  danger. 

On  Saturday,  the  7th  of  December,  Mr.  Cox  applied  upon  a  pe- 
tition for  an  injunction  to  restrain  the  Defendant  from  putting  any 
more  sugar  into  the  houses. 

The  affidavits  in  support  of  the  petition  verified  the  facts ;  and 
stated,  that,  since  the  two  houses  had  fallen,  the  Defendant  had  put 
more  sugar  into  the  others. 

Mr.  Cox  said,  the  bill  was  nearly  ready ;  but  on  account  of  the 
great  pressure  the  Lord  Chancellor  might  upon  petition  and  affida* 
vits  make  an  order  out  of  Court ;  and  for  that  purpose  the  case  of 
Chamberlyne  v.  Dummar  (1)  was  mentioned. 

It  was  said  at  the  bar,  that  the  Lord  Mayor  thought,  he  had  no 
authority  to  act. 
[*  130]         ♦Lord  Chancellor  [Loughborough],    I  have  no  diffi- 
culty in  granting  the  injunction  upon  petition  and  affi- 
davit ;  and  have  often  done  so.     It  is  often  necessary  in  the  va- 
cation.    But  I  can  only  order  the  injunction  upon  the  petition.     I 

(a)  It  is  irregaiar  to  serve  the  defendant  with  an  injunction  without  taking  out 
and  serving,  him  at  the  same  time  with  a  subpana  to  appear  and  answer.  Parker 
v.  WUliams,  4  Paige,  439.  See  Patridc  v.  Hcarwmy  3  Bit>.  C.  C.  (Am.  ed.  1844,) 
477,  and  notes ;  £tebor  v.  Hws,  5  Paige,  85. 

In  New  York  no  injunction  can  iasue  in  any  case  until  the  bill  has  been  filed. 
1  Barbour,  Ch.  Pr.  b.  3,  c.  5,  §  3,  p.  615.  This  applies  only  to  cases  begun  by 
bill.    lb.  616. 

Where  the  cause  is  commenced  by  petition,  the  filing  of  the  petition  is  a  sub- 
stantial compliance  with  the  requirement  of  the  law.    lb. 

The  motion  for  an  injunction  of  whatever  description,  is  usually  made  ex  parity 
on  filing  the  bill,  and  in  such  cases  the  writ  issues  at  the  same  time  with  the  sub* 
pana.  Sometimes,  however,  in  cases  of  difficulty  and  importance,  the  Chancellor 
will  not  hear  the  motion  exparUj  but  will  require  notice  to  be  given  to  the  de- 
fendant Jlttorruy  Gen.  v.  Utica  Ins.  Co,  2  Johns.  Ch.  375.  See  Foleif  v. 
Blacker,  1  Craw.  &  Dix,  56.  The  injunction,  if  prayed  for  in  the  bill,  may  be 
applied  for  by  petition  at  any  stage  of  the  proceedings.  M^bdyre  v.  MauciuSy  3 
Johns.  Ch.  45.  But  see  Moore  v.  Reed,  1  Ired,  £q.  419.  See,  upon  this  subject, 
Eden  on  Injunct  (2d  Am.  ed.)  77,  et  seq, ;  1  Smith,  Ch.  Pr.  (Am.  ed.)  592,  593,  et 

f. ;  1  Barbour,  Ch.  Pr.  b.  3,  c.  5,  §  3,  p.  615,  et  sea. 
1)  1  Bro.  C.  C.  16a 
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cannot  order  any  thing  to  be  done ;  and  it  will  be  necessary  to  do 
more ;  as  shoring  up  the  houses,  and  removing  the  sugar.  I  shall 
make  the  order  uppn  the  petition :  but  it  seems  to  me,  the  Lord 
Mayor  can  apply  a  much  more  proper  and  effectual  remedy.  Can 
there  be  a  doubt,  that  it  is  within  his  office  upon  the  presentment  of 
the  ward,  that  these  houses  are  a  public  nuisance,  to  order  the  nuis- 
ance to  be  abated,  the  houses  to  be  shored  up  and  the  weight  re- 
moved ?  Abating  a  nuisance  cannot  be  a  trespass ;  or,  if  any  one 
was  foolish  enough  to  bring  an  action,  he  could  not  recover  a  penny 
damages.  The  Chief  Magistrate  by  his  general  jurisdiction  has  au- 
thority to  abate  a  nuisance  in  a  public  street,  to  shore  up  the  houses 
under  the  direction  of  a  surveyor,  and  make  it  safe  for  the  public. 
I  can  interfere  only  as  between  landlord  and  tenant. 

On  Monday  the  9th  of  December  the  certificate  of  the  bill  filed 
was  produced ;  and  the  order  was  made  for  the  injunction  (1). 

1.  Th£  Court  of  Chanceiy  is  always  open,  and  an  injunction  may  issue  in  the 
vacation.  Temple  v.  The  Bank  of  Jkngland,  6  Ves.  771.  It  does  not,  however, 
seem  to  follow  necessarily,  that  when  the  Court  is  sitting  it  is  proper  to  grant  (as 
Lord  Rosslyn  thought  he  might  in  the  principal  case,)  an  injunction,  upon  petition, 
before  bill  filed.  Lord  Hardwicke  expressly  declared  it  was  contrary  to  the  course 
of  the  Court  to  do  so,  however  desirous  it  might  be  to  exercise  its  jurisdiction  in 
that  mode ;  Maraaco  v.  BoiUm^  2  Ves.  Sen.  112 ;  and  not  only  should  the  bill  be 
filed,  but  the  defendant  ought,  it  seems,  to  be  served  with  a  subpoena,  Momey 
General  v.  J^Achol,  16  Ves.  m 

2L  The  interposition  of  the  Court  of  Chancery  in  cases  of  nuisance,  is  very  con- 
fined and  rare ;  nor  does  there  seem  any  disposition  to  extend  the  interference  in 
such  cases,  and  still  less  to  grant  injunctions  in  them  ex  parUj  or  without  notice 
of  the  motion ;  Attorney  GeMrcd  v.  Cleaver^  18  Ves.  217 ;  but  when  all  proper  par- 
ties are  before  the  Court,  and  a  case  of  nuisance  is  stated,  of  such  a  nature  as  to 
be  attended  with  extreme  probability  of  irreparable  injury  to  property  or  health, 
certainly  an  injunction  would  be  granted.  Crowder  v.  Tinader,  19  Ves.  622 ; 
Attorney  General  v.  Johnsony  2  Wils.  Cha.  Ca.  102 ;  WynHanley  v.  Lee,  2  Swanst 
335. 

3.  The  doctrine  held  by  Lord  Rosslyn  in  the  present  case,  tliat  "he  could  in- 
terfere only  as  between  landlord  and  tenant,"  was  in  accordance  with  the  obser- 
vation of  Lord  Thurlow,  that  the  Court  would  never  interfere  by  injunction  to  stay 
waste,  or  in  analogous  cases,  when  the  party  was  a  mere  stranger,  and  might  be 
tamed  out  of  possession  forthwith.  Mortimer  v.  Cottrdt^  2  Cox,  205.  Lord  Thur- 
low, however,  changed  his  opinion,  and  held  that  where  a  defendant  is  taking  the 
substance  of  a  plaintiff's  inheritance.  Equity  ought  to  grant  an  injunction. 
Tkoma$  V.  Oakley,  18  Ves.  186;  MiicheU  v.  Dors,  6  Ves.  147.  And.  Lord  Eldon 
has  frequently  granted  an  injunction  in  trespass  to  prevent  irremediable  mischief. 
TwfH  V.  TwoH,  16  Ves.  130;  Crockford  v.  Alexander,  15  Ves.  139.  But  this 
extension  of  the  jurisdiction  has  not  been  admitted  where  the  plaintiff's  title  to 
the  property  on  which  the  waste  was  committed,  is  disputed  by  the  answer ;  ^or- 
wtof  V.  Rotpe,  19  Ves.  147;  and  see  note  1  to  Price  v.  Williams,  1  V.  365;  though 
an  injunction  may  be  granted  in  respect  of  alleged  patent  rights,  notwithstanding 
the  legal  title  may  be  doubtful ;  see  the  note  to  Bolton  v.  BuU,  3  V.  140. 


(l)Se 
Tmekler, 


1)  See,  postf  vol.  xviiL  216,  217,  Attorney  General  v.  Cleaver;  Crowder  v. 
■  •,  vol.  xix.  617. 
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Mortgagee  may  protect  himself  a^nst  a  claim  of  dower  by  taking  an  assign- 
ment of  an  old  mortgage  term  prior  to  the  right  to  dower  (a). 

Accomit  of  arrears  of  an  annuity  decreed  aj^ainst  a  purchaser  with  notice  :  the 
length  of  time  not  being  sufficient  to  raise  a  presumption  of  satisfaction  (6), 
[p.  130.] 

Edward  Philip  Pugh,  by  his  willi  dated  the  2d  of  November, 
1768,  gave  to  his  daughter  Ann  9002.,  to  be  paid  her  out  of  his 
lands  and  hereditaments ;  and*  he  charged  his  estates  in  the  counties 
of  Caernarvon  and  Denbigh  with  the  payment,  as  well  of  the  said 
legacy  as  of  his  debts ;  and  he  gave  and  devised  unto  his  wife  Mary 
Pugh  for  her  life  an  annuity  of  100/.,  payable  out  of  his  said  estates ; 
and  subject  to  the  said  legacy,  &c.  he  gave  all  his  said  estates  to  his 
son  James  Coytmore  Pugh  in  tail  general ;  with  remainders  over ; 
and  the  reversion  to  his  own  right  heirs  for  ever ;  and  he  appointed 
his  wife  residuary  legatee  and  sole  executrix. 

The  testator  died  in  1769 ;  leaving  his  son  James  Coytmore  Pugh ; 
two  daughters,  Bridget  Wynn,  and  Ann  Hughes ;  and  his  wife ;  who 
had  no  provision  in  bar  of  dower.  In  May  1770  James  Coytmore 
Pugh,  having  suffered  a  recovery,  mortgaged  these  estates  in  fee  to 
Sir  William  Wynn  for  6000Z.  To  that  mortgage  Mary  Pugh  was 
made  a  party,  for  the  purpose  of  postponing  to  the  mort- 
[*131]  gage* her  rights  to  dower  and  to  the  annuity.  After- 
wards in  1773  a  farther  mortgage  in  fee  was  made  upon  a 
farther  advance  by  Sir  William  Wynn,  amounting  in  the  whole, 
together  with  the  former  sum  to  8000/. ;  namely,  900/.  paid  by  Sir 
William  Wynn  to  Ann  Hughes  on  account  of  her  legacy ;  and  the 
farther  sums  of  660/.  and  440/.  borrowed  by  Pugh.  Mary  Pugh 
also  joined  in  this  transaction  in  the  same  manner  and  for  the  same 
purpose  as  before.  By  various  mesne  assignments  the  mortgages 
became  vested  in  Doctor  Gisborne.  By  indenture  of  lease  and 
release,  dated  the  Uth  and  12th  of  December,  1779,  the  estates 
were  conveyed,  subject  to  the  mortgages,  to  the  Defendant  Williams, 
who  purchased  the  equity  of  redemption  for  2100/.  from  Pugh. 
Upon  the  16th  May,  1791,  Williams  paid  to  Gisborne  what  was 
due  to  him  for  principal  and  interest:  namely  9105/.  Gisborne, 
whose  first  mortgage  was  in  1775  for  5000/.  to  which  Mary  Pugh 
was  also  a  party,  for  the  same  purpose  of  postponing  her  rights  as 
dowress  and  annuitant,  made  subsequent  advances ;  and  had  taken 
possession  of  the  estates  some  time  previous  to  the  death  of  Mary 
Pugh.     Several  old  mortgages  made  by  Edward  Philip  Pugh  for 

(a)  This  protection  seems  not  to  have  been  afforded  to  a  purchaser  with  notice 
in  any  instance  bat  that  of  dower,  or  against  any  other  person  but  a  dowress. 
3  Sugd.  Vend.  &  Purch.  (6th  Am.  ed.)  47,  [75],  197,  [283] ;  1  Stoiy,  Eq.  Jur. 
§  410,  note  (1),  and  cases  cited ;  4  Kent,  (5tli  ed.)  87-89. 

(6)  See  3  Sugden,  Vend.  &  Purch.  (6th  Am.  ed.)  103,  [161.] 
VOL.  V.  8* 
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several  terms  of  500  years,  ia  which  the  wife  of  the  mortgagor  had 
joined  by  fine,  being  paid  by  the  money  advanced  by  Sir  William 
Wynn,  were  assigned  to  him;  and  afterwards  to  Gisborne,  and 
Williams,  respectively.  Mary  Pugh  was  not  a  party  to  the  convey- 
ance to  Williams.  She  made  her  will  upon  the  21st  of  April,  1781 ; 
and  died  on  the  4th  of  June.  Mr.  Glynn  Wynn  and  his  wife 
Bridget  took  out  administration  to  her  with  the  will  annexed. 

The  bill  was  filed  in  1796  by  Bridget  Wynn,  her  husband  being 
dead,  against  James  Coytmore  Pugh,  Thomas  Williams,  and  Ann 
Hughes ;  praymg  an  account  of  what  was  due  to  Mary  Pugh  at  her 
death  in  respect  of  her  dower  and  the  annuity  of  100/.  and  that  the 
same  may  be  raised  by  sale  or  mortgage  of  the  real  estates ;  and  if 
the  said  estates  are  not  of  sufficient  value  to  answer  what  is  due  for 
the  dower,  and  to  pay  the  legacy  of  9002.  and  the  debts,  then  that 
an  account  may  be  taken  of  what  remains  due  on  account  of  the  said 
legacy ;  also  an  account  of  the  rents  and  profits  received  by  the 
Defendants  or  either  of  them  since  the  death  of  the  testator ;  and 
that  the  said  rents  and  profits  may  be  applied  in  the  first  place  in 
discharge  of  what  is  due  for  dower,  and  then  in  discharge 
of  the  *  legacy,  and  the  debts  and  annuity,  as  far  as  they  [*  132] 
will  extend ;  and  that  the  deficiency  may  be  raised  by  sale 
or  mortgage. 

Upon  the  death  of  James  Coytmore  Pugh,  leaving  the  Plaintiff 
and  Ann  Hughes  his  sisters  and  co-heiresses  at  law,  the  bill  was 
revived. 

The  bill  charged,  that  the  Defendant  Williams  was  the  attorney 
of  Mary  Pugh  ;  that  she  acted  under  his  directions ;  and  was  induced 
by  him  to  join  in  the  mortgages. 

The  Defendant  Williams  by  his  answer  submitted,  that  Mary 
Pugh  having  by  the  several  indentures  aforesaid  postponed  her  an- 
nuity and  dower  to  the  mortgage,  and  that  mortgage  not  having 
been  paid  off  till  some  years  after  her  death,  she  was  not  in  her  life- 
time entitled  to  any  sum  of  money  in  respect  of  either  the  dower  or 
annuity ;  and  therefore  the  Plaintiff  cannot  now  set  up  any  demand 
in  respect  thereof;  and  the  premises  are  not  liable  thereto ;  that 
Mary  Pugh  was  by  the  means  aforesaid  barred  of  dower ;  that  the 
indentures  of  1770  and  1773  have  a  retrospective  view  to,  and 
operate  as  a  confirmation  of,  the  assignment  of  the  several  terms  of 
500  years  in  1752  and  the  said  fines.  He  admitted,  he  was  the  at- 
torney of  James  Coytmore  Pugh  and  Sir  William  Wynn  with  regard 
to  the  mortgages  of  1770  and  1773 ;  but  denied,  that  he  was  the 
attorney  of  Mary  Pugh ;  and  that  she  acted  under  his  directions. 

In  support  of  the  charge,  that  the  Defendant  was  the  attorney  of 
Mrs.  Pugh,  and  she  acted  by  his  directions,  several  letters  from  him 
to  her  were  produced  in  evidence :  but  the  Master  of  the  Rolls  dur- 
ing the  argument  expressed  his  opinion,  that  they  did  not  come  up 
to  that. 

This  cause  having  been  argued  at  length  upon  the  circumstances 
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by  Mr.  Piggott  and  Mr.  fVynn  for  'the  Plaintiff,  and  Mr.  Richards 
and  Mr.  C.  Smith  for  the  Defendant,  stood  for  judgment. 

Dec.  9th,  Master  or  the  Rolls  [Sir  Richard  Pepper  Ar- 
i>EN]f  (after  stating  the  case).  It  was  attempted  for  the  Plaintiff  to 
have  the  Defendant  Williams,  who  in  the  transaction  of  Sir  William 
Wynn's  mortgage  was  agent  to  him,  and  appears  also  to  have  been 
agent  to  the  tenant  in  tail,  considered  as  agent  to  Mrs. 
[*  133]  Pugh.  But  I  cannot  find  him  in  any  d^;r^  *  concerned 
for  her  upon  the  letters  and  the  evidence.  Application 
was  made  upon  that  occasion  to  her  and  to  Miss  Pugh,  now  Mrs. 
Hughes ;  and  Williams  wrote  a  great  many  letters  to  Mrs.  Pugh  ; 
informing  her,  that  Sir  William  Wynn  would  not  advance  his  money, 
unless  they  would  postpone  their  claims.  He  reasons  with  her,  but 
leaving  it  to  her  judgment ;  and  gives  hb  opinion  as  to  one  part  of 
her  claim,  namely,  under  the  will  of  her  husband.  But  this  was 
imparted  to  her  not  in  the  character  of  agent.  In  consequence  of 
these  several  letters  to  her  in  1769  and  1770  she  did  consent ;  and 
by  joining  in  the  deed  she  did  postpone  her  charges,  both  the  dower 
and  the  annuity  of  1002.,  to  this  mortgage.  Sir  William  Wynn,  it 
seems,  was  not  long  afterwards  desirous  of  assigning  his  mortgage, 
and  of  being  paid  off;  and  Doctor  Gisbome  took  an  assignment  of 
the  mortgage  and  of  the  several  outstanding  terms ;  and  Mrs.  Pugh 
joined  then,  as  she  had  done  before,  in  postponing  her  right,  either 
as  dowress  or  annuitant  to  that  mortgage.  She  therefore  retained 
her  right  then,  subject  only  to  that  mortgage  for  50002.  Mrs.  Hughes 
had  before  received  her  900/.  Doctor  Gisbome  afterwards  made  far- 
ther advances.  So  it  stood  in  1779;  when  the  transaction  arose  for 
the  purchase  of  the  equity  of  redemption  by  Williams.  The  effect  of 
that  was,  that,  the  equity  of  redemption,  subject  to  Gisborne's  mort- 
gage, and  also  to  any  charge  the  widow  might  have  upon  it  at  that 
time,  was  purchased  by  the  Defendant  Williams  for  21002.  which, 
as  far  as  appears  to  me,  was  paid  to  James  Coytmore  Pugh.  Gis- 
bome, it  seems,  not  long  afterwards,  finding,  I  suppose,  the  interest 
of  his  mortgage  in  arrear,  took  possession ;  and  continued  in  posses- 
sion, till  he  was  paid  off  in  1791 ;  the  purchase  of  the  equity  of  re- 
demption having  taken  place  in  1779 ;  and  the  widow  dying  two 
years  afterwards :  so  that  at  the  time  of  that  purchase  there  were 
due  to  her  all  the  arrears  both  of  her  dower,  if  she  was  entitled  as 
dowress,  and  the  arrears  of  the  annuity  of  1002. ;  and  the  Defendant 
purchased  subject  thereto.  She  was  not  called  upon  by  him  to  join  in 
releasing  her  right.    She  had  no  knowledge  or  notice  of  his  purchase. 

The  question  is  first,  whether  she  was  guilty  of  any  laches  in 
not  making  her  demand  in  respect  of  the  dower  and  the  an- 
nuity from  Williams,  so  purchasing  the  equity  of  redemption.  It 
is  very  clear,  it  was  impossible  for  her  to  avail  herself  of  these 
charges  against  Gisborne,  the  mortgagee,  taking  possession,  hold- 
ing subject  to  all  the  charges,  to  which  it  was  subject  in  his 
hands;   and  against  whom  she  could  recover  neither  her  dower 
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nor  her  annuity.  Upon  the  first  question  I  am  of  opinion  upon 
the  cases,  that  have  been  determined,  that  Gisborne  was  free  by 
the  terms  he  had  taken  both  as  to  the  5000Z.,  his  original  mort- 
gage, and  the  sums  advanced  by  him  afterwards.  It  is  perfectly 
established,  that  a  purchaser  for  valuable  consideration  from  the 
owner  of  the  equitable  interest  may  protect  himself,  though  the 
owner  could  not,  by  the  assignment  of  any  outstanding  terms.  He 
might  therefore  protect  himself  against  any  demand  she  might  have 
of  dower  aU  law.  The  decision  is  a  very  ancient  one ;  and  was 
affirmed  by  the  House  of  Lords  (1).  Therefore,  however  question- 
able it  might  have  been,  it  is  now  clear,  that  a  purchaser  or  a  mort- 
gagee, who  is  a  purchaser  pro  tanto,  though  he  knows  of  the  right 
of  dower,  may  advance  his  money,  and  taking  in  a  term  may  avail 
himself  of  it ;  though  the  consequence  will  be  utterly  defeating  her 
right  of  dower.  Williams  also  upon  paying  off  Gisborne  procured 
to  himself  a  like  assignment  of  the  terms ;  and  he  stands  in  the  same 
situation,  a  purchaser  of  estates,  subject  to  dower,  but  upon  which 
he  has  a  term  for  years  preceding  that ;  and  which  he  was  perfectly 
at  liberty  to  set  up  against  any  title  of  her's  in  right  of  her  dower ; 
such  as  is  now  set  up  by  her  administratrix  to  the  arrears.  There- 
fore as  to  any  account  of  dower  the  bill  must  be  dismissed. 

The  next  consideration  is,  as  to  her  claim  in  respect  of  the  annu- 
ity ;  upon  which  the  arrears  of  about  ten  years  had  accrued  at  the 
time  of  the  Defendant's  purchase.  The  testator  died  in  1769,  and 
from  that  time  to  the  time  of  the  purchase  she  was  entitled  to  the 
arrears,  subject  to  the  debts  of  the  testator.  Then  Williams,  who 
had  perfect  knowledge  of  her  claim,  chose  to  purchase  this  equity  of 
redemption  and  instead  of  paying  the  money  to  satisfy  outstanding 
debts,  if  there  were  any,  he  thought  fit  to  pay  it  to  Mr.  Pugh ;  who 
had  no  interest  in  the  estate  except  subject  to  those  arrears  of  the 
annuity,  and  to  take  no  release  or  deed  from  her,  waiving  her  right. 
Then  he  purchased  Gisborne's  interest ;  and  in  1791  became  com- 
plete owner  of  the  estates ;  and  entered  into  the  receipt  of  the  rents 
and  profits.  Under  these  circumstances  the  question  is, 
whether  this  is  not  a  claim  she  has  a  ^  right  to  enforce  [*  135] 
against  this  Defendant.  Two  objections  are  made :  first 
upon  his  answer;  in  which  he  does'not  even  insinuate,  that  there  is 
a  presumption  of  satisfaction  from  the  length  of  time  elapsed*  before 
her  death,  or  to  her  representative  since.  He  does  not  put  his  de- 
fence upon  any  such  ground.  There  is  no  foundation  for  that  pre- 
sumption :  otherwise  I  should  be  extremely  glad  to  avail  myself  of 
it  But  he  does  not  insinuate  that,  or  put  it  so.  His  defence  is, 
that  Gisborne  having  come  into  possession  as  mortgagee,  her  annuity 
being  postponed  to  that  mortgage,  and  the  Defendant  having  come 
in  as  purchaser  of  the  equity  of  redemption,  and  the  mortgage  not 

(1)  Latbf  Radnor  v.  Vandcbendy,  Show.  Pari.  Cas.  69;  Pre.  Ch.  65 ;  1  £q.  Ca. 
Ab.  219.  See  Mr.  Butler's  note,  Co.  Lit  208,  a.  n.  1,  comprising  a  very  full 
note  of  Lord  Hardwicke's  jud^ent  in  Swannoik  v.  lAfford,  Amb.  6,  and  2  Atk. 
206,  by  the  name  of  HiU  v.  Achmi;  pody  MaundnU  v.  MaundnUy  vol.  vii^  567, 
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having  been  .paid  off  till  some  years  after  her  death,  he  is  not  now 
liable.  If  he  had  stated  any  ground  of  presumption  of  satisfaction, 
I  should  perhaps  have  been  glad  to  have  laid  hold  of  that ;  for  no 
man  is  more  glad  to  raise  presumptions  against  all  latent  claims  (I)* 
But  that  is  not  the  ground  he  tak^s. 

Another  defence  was  made  for  him  at  the  bar ;  that  as  these  es- 
tates were  under  the  will  liable  to  debts,  non  constat,  but  that  this 
purchase  money  of  the  Defendant  might  have  been  applied  to  debts ; 
which  are  paramount  her  annuity ;  and  therefore  he  is  entitled,  as 
unquestionably  he  would  be,  to  stand  in  the  place  of  Mr.  Pugh,  so 
far  as  any  money  was  advanced  by  him  in  payment  of  those  para- 
mount debts.  It  is  not  alleged,  that  there  was  any  such  application 
in  payment  of  particular  debts :  nor  is  there  any  trace,  that  I  can 
find,  that  the  estate  was  exonerated  by  the  purchase  of  the  equity 
of  redemption :  nor  can  the  Defendant  upon  this  transaction  have  a 
right  to  call  upon  the  Court  to  make  that  inquiry.  I  have  no  doubt 
nor  ever  had,  that  this  was  a  charge  upon  the  equity  of  redemption. 
The  Defendant  purchasing  from  Pugh  under  the  will  of  his  father, 
purchased  with  clear  notice.  Then  has  he  a  right  to  say,  if  the  pur- 
chase-money was  applied  to  payment  of  debts  prior  to  the  annuity,  he 
is  dischaiged?  I  cannot  enter  into  that  without  a  very  burthen- 
some  account  of  all  the  estates  Mr.  Pugh  died  seised  of;  what  part 
was  sold  ;  their  value ;  the  application  of  every  sum  James  Coyt- 
more  Pugh  received,  and  applied  to  the  debts  of  his  father ;  to  see, 
whether  he  can  avail  himself  of  this  point ;  which  from  the  letters  I 
can  hardly  suppose.  I  believe,  those  debts  were  discharged  by 
James  Coytmore  Pugh.     Therefore,  I  do  not  think,  the  Defendant 

has  a  right  to  call  for  an  account :  which,  I  believe,  would 
[*  136]     not  be  to  his  advantage,  and  ^  would  be  attended  with  an 

enormous  expense.  I  shall  not  therefore  direct  that  ac- 
count now :  but  will  hear  the  Defendant's  Counsel  upon  it,  if  they 
choose.  You  may  raise  before  the  Master  any  presumption :  there- 
fore I  must  not  till  the  result  of  the  account  determine  as  to  costs. 

The  last  point,  as  to  an  inquiry,  whether  the  purchase-money  was 
applied  to  the  debts,  was  then  given  up  by  the  Defendant. 

The  bill  as  against  Ann  Hughes  was  dismissed  with  costs.  As  to 
the  dower  it  was  dismissed  without  costs.  An  account  was  directed  of 
the  arrears  of  the  annuity  from  the  death  of  the  testator  to  the  death 
of  his  widow.  It  was  declared,  that  what  should  be  found  due  on 
that  account  was  a  charge  upon  the  equity  of  redemption  purchased 
by  the  Defendant  Williams ;  and  that  he  was  liable  to  the  payment 
thereof;  and  the  costs  were  reserved. 

The  Master  reporting  the  sum  of  1200/.  to  be  due  for  the  arrears 
of  the  annuity,  upon  farther  directions  the  Defendant  was  decreed 
to  pay  interest  at  4  per  cent,  upon  that  sum,  and  the  costs  since 

(!)  ^^ntcj  Jones  v.  TurberviUe,  vol.  ii.  11,  and  the  note,  p.  15.  [See  note  (a)  to 
vol.  ii.  page  13,  and  the  authorities  there  cited.] 
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the  decree :  but  no  ccMits  were  given  on  either  side  previous  to  the 
decree.  

1.  A  FUKCHASER  may  efiectuallv  displace  a  ri^ht  of  dower  of  which  he  had 
fall  notice  when  he  made  his  purchase,  by  taking  m  an  outstanding  term.  Mole 
V.  Smiihy  Jacob's  Rep.  497.  Ir  it  were  rea  irUegrOy  such  a  proposition,  it  has  been 
said,  would  be  monstrous ;  the  rule,  however,  £ough  not  resting  on  any  principle 
which  will  bear  the  test  of  reason,  but  solely  on  the  practice  ot  conveyancers,  is 
become  inveterate.  Maundnll  v.  MaundreU^  10  Vcs.  271,  272 ;  and  see,  aiaUy 
note  3  to  Cox  v.  Oumberlainy  4  V.  631. 

2.  The  purchaser  of  an  estate  charged  with  an  annuity  cannot  defeat  it,  if  he 
had  even  constructive  notice.    Toubmn  v.  Steart,  3  Meriv.  222. 

3.  With  respect  to  claims  of  interest,  upon  arrears  of  an  annuity,  granted  in 
bar  of  dower ;  see  note  2  to  Ttw  v.  Tht  Ecai  of  WiidarUm^  1  V.  451. 
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[Rolls.— 1799,  Dec  5,  9.] 

BEquEST  to  the  testator's  wife  for  life ;  then,  after  an  appropriation  to  answer 
annuities,  to  the  children  of  the  testator's  brothers  and  sisters.  All  the  children 
living  at  the  death  of  the  testator  and  those  bom  afterwards  before  the  death 
of  the  wife  had  vested  interests ;  (a)  a  codicil  in  favor  of  the  same  objects, 
only  restrained  to  those  surviving  at  the  time  of  distribution,  being  held  to 
apply  only  to  the  capital  of  the  fund  appropriated  to  tlie  annuities,  [p.  136.] 

John  Messenger  by  his  will,  dated  the  17th  of  March,  1785,  after 
directing  his  debts  to  be  discharged,  proceeded  thus : 

'<  /item,  I  give  and  bequeath  unto  my  well-beloved  wife  Lydia 
Messenger  all  the  interests  of  my  money  arising  from  the  3  per  cent. 
Consolidated  funds,  and  also  the  profits  arising  from  all  my  estates 
whatsoever,  and  the  use  of  all  my  household  furniture,  during  the 
term  of  her  natural  life ;  and  at  her  decease  I  give  to  my  daughter- 
in-law  Ann  Little  the  interest  arising  from  1500Z.  for  her  sole  use 
during  her  natural  life  ;  but  to  stand  in  my  name  deceased  ;  and  if 
any  misfortune  by  sickness  or  lameness  should  attend  the  said  Ann 
Little,  that  she  may  at  any  time  hereafter  be  rendered  incapable  of 
going  to  receive  her  interest  money,  my  will  is,  that  she  appoint  by 
letter  of  attorney  a  person  to  receive  the  same :  Item^  I  give  and  be- 

(a)  Where  a  legacy  is  given  to  a  class  of  individuals,  it  will  take  in  all,  who 
answer  the  description  at  the  time  the  gift  shall  take  effect  Simnton  v.  Legan^ 
2  M'Cord,  Ch.  440 ;  Jenkifu  v.  Frever,  4  Paige,  47 ;  Colt  v.  Crayon,  1  Hill.  Ch. 
322. 

Where  there  is  a  fixed  period  for  distribution,  in  a  devise  to  children,  all  the 
children  bom  before  that  time  will  be  let  in  and  none  others.  Mher8  v.  Myersyji 
M'Cord,  Ch.  256.  But  if  the  period  is  left  indefinite,  or,  if  the  gift  is  par  verba  in 
prtatniif  none  but  those  bom  before  the  death  of  the  testator  can  take.  lb. ;  Jtn- 
kxM  V.  iVvyer,  4  Paige,  47;  Van  Hook  v.  Bof^tn,  3  Murph.  178.  See  Hangford 
V.  EUioUj  V  Leigh,  79.  For  a  more  full  consideration  of  this  subject,  see  Anartw$ 
V.  PaHingtony  3  Bro.  C.  C.  (Am.  ed.  1844,)  404,  note  (a);  HiU  v.  Chapman,  ib. 
391,  392,  and  notes;  S.  C.  1  Ves.  jr.  405,  note  (a);  2  Williams,  Exccutora, 
(2d  Am.  ed.)  797,  796. 
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qaeath  unto  my  sister  O'Brien  and  to  my  sister  Charlewood  ten 
guineas  annually  each,  being  the  interest  of  700/.,  to 
[*137]  stand  in  my  name  deceased:  The  *  remainder  of  money 
in  the  funds  and  all  my  estates  of  every  kind  or  nature 
whatsoevei'  to  be  sold  by  a  fair  auction,  and  the  sums  of  money  aris- 
ing therefrom  to  be  equally  divided  among  brothers'  and  sisters' 
children  (Susan  Charlewood  expected)  to  whom  I  bequeath  one 
shilling." 

He  then  gave  some  mourning  rings,  and  to  John  Middleton 
and  George  Odel  ten  guineas  each ;  and  he  appointed  them  exec* 
utors. 

The  testator  afterwards  made  the  following  codicil : 

<<  As  the  legatees  die  the  benefit  of  the  interest  moneys  to  go  into 
the  family  of  my  brothers'  and  sisters'  children  then  surviving  equal 
share  and  share  alike." 

The  testator  died  upon  the  3d  of  June,  1786.  Besides  stock  and 
household  furniture  he  was  possessed  of  leasehold  estates.  His  widow 
received  the  interest  and  dividends  of  his  3  per  cent.  Annuities  and 
the  profits  arising  from  all  his  estates,  and  had  the  use  of  all  his 
household  furniture,  during  her  life.  She  died  upon  the  12th  of 
May,' 1795.     The  annuitants  named  in  tlie  will  survived  her. 

The  bill  was  filed  by  the  executors  to  have  the  accounts  taken, 
and  the  claims  of  the  parties  ascertained ;  and  by  a  decree  made  at 
the  Rolls  upon  the  12th  of  December,  1786,  the  accounts  were  di- 
rected ;  and  an  inquiry,  who  were  the  brothers  and  sisters  of  the  tes- 
tator ;  whether  they  had  any  and  what  children  living  at  the  time  of 
his  death  ;  if  any  were  dead,  who  were  their  personal  representatives ; 
and  whether  any  of  them  (except  Susan  Charlewood),  were  living  at 
the  death  of  the  testator's  widow. 

The  Master's  report  specified  the  brothers  and  three  sisters  of  tfie 
testator ;  and  stated,  that  several  of  their  children  were  living  at  the 
testator's  death ;  and  some  of  them  died  before  the  death  of  his 
widow.     None  were  born  after  the  testator's  death. 

By  another  decree,  pronounced  upon  the  16th  of  February,  1798, 
it  was  directed,  that  1500Z.  3  per  cent  Consolidated  Bank  Annuities, 
part  of  3350Z.  standing  in  the  name  of  the  testator,  should  be  car- 
ried to  the  account  of  the  Defendant  Ann  Little,  and  the 
[^  138]  *  interest  to  be  paid  to  her  for  her  life  ;  and  it  was  declared 
that  upon  her  death  the  said  1500/.  would  belong  to  such 
of  the  children  of  the  testator's  brothers  and  sisters  (except  Susan 
Charlewood)  as  should  be  living  at  the  death  of  Ann  Little.  The 
decree  farther  directed,  that  700/.,  other  part  thereof,  should  be  car- 
ried over  in  manner  following :  viz.  3507.  to  the  account  of  the  tes- 
tator's sister,  the  Defendant  Sarah  Clempson  (formerly  O'Brien) ; 
and  the  interest  thereof  should  be  paid  to  her  for  life  ;  and  350/., 
the  other  moiety,  to  the  account  of  his  sister  Ann  Charlewood ;  and 
the  interest  thereof  be  paid  to  her  for  life :  and  it  was  declared,  that 
the  said  two  sums  would  belong  to  such  of  the  children  of  the  testa- 
tor's brothers  and  sisters  (except  Susan  Charlewood)  as  should  be 
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Uving  at  the  respective  deaths  of  Sarah  Clempson  and  Anne  Charle- 
wood.  Some  inquiries  were  directed  as  to  James  Messenger,  a 
brother  of  the  testator ;  who  went  to  sea  in  1785  ;  and  has  not  since 
been  heard  of.  Advertisements  were  published  for  his  children :  but 
none  came  in. 

The  cause  coming  on  for  farther  directions,  the  question  was, 
whether  the  general  residue  belonged  exclusively  to  the  children  of 
the  testator's  brothers  and  sisters  (except  Susan  Charlewood),  who 
were  Uving  at  the  death  of  the  widow ;  or  whether  children,  who 
died  between  the  death  of  the  testator  and  the  death  of  his  widow, 
were  entitled  with  the  others.  The  Counsel  for  the  Plaintiffs  were 
directed  by  the  Court  to  support  the  point  in  favor  of  all  the  children 
living  at  the  death  of  the  testator. 

Mr.  Lhydy  Mr.  Graham^  Mr.  FonUanque^  and  Mr.  Benyon,  for 
the  children  living  at  the  death  of  the  testator's  wife.  Upon  the 
will  taken  without  the  codicil  it  would  be  too  clear  for  argument, 
upon  the  authorities,  that  it  would  have  vested  in  the  children  living 
at  the  death  of  the  testator,  as  well  as  at  the  death  of  the  wife.  But 
the  question  lurises  upon  the  will  coupled  with  the  codicil.  The 
codicil  must  mean  children  surviving  at  the  death  of  the  legatee ; 
and  the  effect  of  it  cannot  be  restrained  to  the  annuitants  only :  but 
it  relates  to  every  person  taking  an  interest  under  the  will ;  the  tes- 
tator's wife  as  well  as  the  others.  There  is  no  ground  for  confining 
the  operation  of  the  codicil  to  the  annuitants,  excluding  the 
widow.  It  'is  impossible,  that  the  testator  could  use  this  language 
without  intending  to  vary  the  bequest.  The  words  must 
*  have  their  effect ;  and  they  cannot  be  applied  to  the  con-  [*  139] 
tingency  of  a  child  dying  in  the  life  of  the  testator.  It  was 
unnecessary  for  him  to  express,  that  they  should  be  living  at  his 
own  death.     The  law  does  that. 

Mr.  Michards  and  Mr.  Grimwood,  for  the  representatives  of  the 
children,  who  died  between  the  deaths  of  the  testator  and  his  widow. 
This  is  a  gift  of  the  residue  to  the  testator's  wife  for  life ;  for  the  old 
distinction  between  a  gift  of  the  interest  or  use  of  a  thing  and  of  the 
thing  itself  does  not  now  prevail.  He  gives  her  the  interest  of  hi^ 
property  of  every  denomination  whatsoever  for  her  life,  and  the  use 
of  bis  household  furniture.  Then  he  distinguishes  it  into  portions ; 
and  makes  this  disposition ;  the  effect  of  which  is,  that  after  her 
death  he  takes  from  the  residue  certain  parts ;  and  the  residue  of 
that  residue  he  gives  to  the  children  of  his  brothers  and  sisters.  The 
expression  "  interest  moneys  "  in  the  codicil  cannot  apply  to  all,  that 
was  given  to  his  wife ;  for  he  also  gave  her  the  use  of  his  furniture 
and  the  profits  of  all  the  rest  of  his  property.  She  cannot  be  con- 
sidered a  legatee  in  the  common  acceptation  of  the  word.  The 
word  "  legatees  "  in  the  codicil  must  apply  to  those,  who  only  can 
be  properly  considered  legatees,  viz.  the  annuitants  in  contradiction 
to  residuary  legatees. 

.  Dec.  9th.    Master  of  the  Rolls  [Sir  Richard  Pepper  Ar- 
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den].  I  have  looked  over  this  will  with  much  attention  ;  and  I  do 
not  say,  I  have  not  some  doubt  upon  it ;  and  that  I  have  not  in 
some  degree  changed  my  opinion  in  the  consideration  of  the  ques- 
tion. But  upon  the  whole  will  take  together  with  the  codicil  I  am 
of  opinion,  the  codicil  upon  the  true  construction  is  not  explanatory, 
but  restrictive ;  a  distribution  only  of  so  much  as  had  by  the  will 
been  appropriated  ;  the  interest  of  which  he  had  given  in  different 
proportions  to  Ann  Little,  Sarah  Clempson,  and  Anne  Charlewood. 
By  the  will  making  no  fiirther  disposition  of  the  1500/.  and  700/.  so 
appropriated,  which  are  still  to  stand  in  his  name,  he  proceeds  to 
dispose  of  the  remainder  of  his  money  in  the  funds  and  all  his  oth- 
er property  after  those  appropriations.  I  understand,  he  had  several 
leasehold  estates.  It  appears  to  me  upon  the  fieice  of  the  will,  and 
according  to  the  construction  put  upon  words  of  division 
[*  140]  at  the  deaths  of  tenants  for  *  life  and  the  authority  of  De 
Visme  v.  Mello  (1),  that  the  remainder  of  his  money  in  the 
funds  and  the  produce  of  all  his  other  estates,  when  sold,  were  di- 
visible among  all  the  children  of  his  brothers  and  sisters,  except  Su- 
san Charlewood,  living  at  his  own  death,  and  such,  if  any,  as  might 
be  born  before  the  death  of  his  wife,  and  the  representatives  of  such 
as  should  be  dead  in  the  life  of  his  wife.  That  is  fully  established 
in  that  case ;  in  which  every  circumstance  contained  in  this  occurs. 
It  is  clear  upon  that  case,  to  which  I  perfectly  subscribe,  that  under 
such  a  disposition  the  fund  is  divisible  among  such  of  the  objects,  as 
are  living  at  the  testator's  death,  and  such  as  shall  be  born,  before 
the  fund  is  distributable ;  and  that  they  are  vested  interests.  If 
that  is  the  true  construction  of  this  will,  and  it  is  clearly  so,  if  De 
Visme  v.  MeUo  is  right,  the  question  is,  to  what  the  codicil  relates ; 
and  it  was  contended,  tbat  it  related,  not  only  to  the  sums  appropri- 
ated to  the  annuitants,  but  that  it  was  explanatory  of  the  words  the 
testator  used,  when  speaking  of  the  remainder  of  his  money  in  the 
funds,  after  that  appropriation,  and  all  his  other  estates ;  to  restrain 
the  disposition,  as  it  does,  as  far  as  it  relates  to  the  subject  of  it,  to 
children  then  surviving.  But  upon  the  true  construction  of  this  co- 
dicil I  am  of  opinion,  it  was  not  to  relate  to  any  thing  but  the  inter- 
est undisposed  of  by  the  will ;  and  that  the  testator  did  not  mean 
to  disturb  what  was  given  by  the  will,  but  to  dispose  of  what  had 
been  left  undisposed  of,  the  sums  of  1500/.  and  700/.  after  the  deaths 
of  the  annuitants. 

Declare,  that  the  residue  of  the  testator's  personal  estate,  after 
the  appropriation  of  1500/.  and  700/.  3  per  cent.,  d^c.  for  satisfac- 
tion of  the  annuities  given  by  the  will  to  Ann  Little,  Sarah  Clemp- 
son, and  Ann  Charlewood,  is  distributable  among  the  children  of 
the  testator's  brother  and  sisters  (except  Susan  Charlewood)  living 

(1)  1  Bro.  C.  C.  537 ;  rAm.  ed.  1844,  337-542,  and  notesJ  See  the  cases  upon 
this  subject  collected  and  classed  by  Mr.  Fonblanq.  Treat  £q.  vol.  IL  846,  and  by 
Mr.  Sanders,  1  Atk,  122,  in  a  note  upon  Heathe  v.  HeaUie.  See  also  Spmcer  v. 
BuUock,  Taylor  v.  Longford,  Malim  v.  Barker,  ante,  voL  ii.  687 ;  ill.  119, 151,  and 
the  note,  ante,  i.  408. 
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at  his  decease,  and  the  representatives  of  such  as  died  in  the  life  of 
his  wife.  

See,  ante,  note  3  to  HUl  v.  Cftmium,  1  V.  405;  and  note  3  to  Mtdim  v.  Kagk- 
%,  2  V.  33a 
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[Rolls.— 1799,  Dec.  5,  9, 11.] 

Executor  in  tra^  for  infants  having  paid  under  a  written  obligation,  executed 
abroad,  though  in  possession  of  a  counter  obligation  to  repay  part  with  interest 
at  the  death  of  the  party,  acknowledging  that  to  be  so  much  more  than  the 
debt,  and  neither  instrument  having  been  transferred,  was  charged,  as  having 
paid  incautiously,  though  innocently ;  and  therefore  he  was  permitted  to  try  the 
question  at  law. 

The  bill  was  filed  on  behalf  of  infants,  entided  to  the  resi- 
due of  the  personal  estate  of  David  Vez  under  his  will,  against 
the  Defendant,  the  executor ;  and  the  accounts  weie  decreed. 

An  exception  was  taken  to  the  Master's  Report  by  the  Defendant 
on  the  ground,  that  in  the  account  of  the  personal  estate  of  the 
testator,  the  Master  had  allowed  the  Defendant  only  4001.  in  res- 
pect of  a  payment  by  him  of  600/.,  appearing  to  be  due  to  Fran- 
cis Yez,  the  testator's  brother,  upon  a  promissory  note,  executed 
by  the  testator  in  Switzerland ;  of  which  the  following  is  a  trans- 
lation: 

'^  I  promise  to  pay  at  the  requisition  of  my  brother  Francis  Vez 
the  sum  of  600Z.  sterling  with  the  interest  at  5  per  cent.  This  sum 
is  in  cancellation  of  a  bill  for  the  same  sum.  Dated  at  Nevy  the 
25lh  of  September  1788. 

"David  Vez." 

The  ground,  upon  which  the  Master  disallowed  the  200Z.,  was, 
that  the  testator  owed  his  brother  no  more  than  400/. ;  as  appear- 
ed by  another  note,  also  executed  in  Switzerland ;  of  which  the  fol- 
lowing is  a  translation  : 

"  As  my  brother  David  Vez  has  made  me  a  bill,  by  which  he 
promises  to  pay  at  my  requisition  the  sum  of  600/.,  which  is  200/. 
sterling  more  than  he  owes  me,  I  engage  and  promise,  that  after 
my  death  and  not  before  the  said  200/.  sterling  shall  be  returned  to 
him  as  to  his  heirs  with  interest.  Done  at  Geneva  the  3d  Octo- 
ber 1788. 

"Francis  Vez." 

A  proceeding  had  been  taken  by  the  uncle  of  the  Plaintiffs,  on 
their  behalf  as  guardian,  in  a  Court  of  justice  in  Switzerland ;  under 
which  a  sentence  had  been  pronounced,  treating  the  second  note  as 
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void ;  and  under  that  sentence  the  Defendant  paid  the  whole  6002. 
A  translation  of  these  proceedings,  which  were  of  an  extraordinary 
nature,  and  not  very  intelligible,  was  produced. 

Francis  Vez  died  after  the  exception  was  taken. 
[*  142]         *  Mr.  Richards  and  Mr.  Leach  in  support  of  the  Exoep^ 

tion.  This  is  not  a  question  with  creditors.  All  are  vol- 
unteers. It  is  difficult  to  say,  why  the  600/.  was  not  payable  out  of 
the  assets  of  the  testator.  There  is  no  explanation  of  this  second 
note.  There  was  a  considerable  discussion  upon  this  in  the  Court 
in  Switzerland ;  who  were  of  opinion,  that  the  whole  sum  was  due. 
Under  these  circumstances  the  executor  is  not  to  be  charged  twice. 
This  was  not  an  accommodation  transaction.  It  has  been  decided 
upon  demurrer,  that  in  a  promissory  note  it  is  not  necessary  to  allege 
value  received,  upon  the  principle  in  PiUans  v.  Van  Mierop  (1), 
that  a  promissory  note  for  a  gift  is  good.  These  two  notes  are  parts 
of  the  same  transaction.  The  consideration  for  the  note  for  6002. 
was  the  debt  of  400/.  and  the  counter-note  taken.  Then  suppose, 
an  action  had  been  brought  against  the  testator  for  the  600/.,  there 
was  no  want  of  consideration  within  the  rule,  that  a  counter-engage- 
ment affords  a  principle  for  an  action.  This  therefore  was  a  strict 
legal  demand ;  but  undoubtedly  it  was  a  sufficient  authority  to  an 
executor  to  pay,  and  cannot  be  a  devastavit. 

Mr.  Piggott  and  Mr.  Steele,  for  the  Report.  It  is  not  pretended, 
that  any  interest  in  this  obligation  was  transferred  to  any  third  per- 
son: nor  is  the  instrument  in  its  form  negotiable.  This  is  now 
claimed  as  a  debt  under  Francis  Vez ;  and  he  could  claim  it  against 
the  testator  in  no  other  capacity  than  as  a  creditor.  Claiming  it  as 
a  debt  he  must  show  a  consideration.  It  is  clear  upon  the  two  in- 
struments taken  together,  that  the  debt  was  only  400/. :  but  for  die 
purpose  of  some  accommodation  the  testator's  brother  induced  him 
to  make  the  note  for  600/.  I  agree,  if  it  had  been  negotiable,  or  if 
without  any  notice  of  the  counter-demand  he  had  assigned  the  equit- 
able interest  in  it  to  another  person,  that  person  would  have  been  a 
creditor :  but  this  is  claimed  by  Francis  Vez  himself,  the  executor 
being  possessed  of  this  counter-declaration ;  which  is  decisive  evi- 
dence, that  200/.  of  that  sum  was  no  debt,  and  was  to  be  paid  back. 
Suppose,  the  testator  had  lived  to  fulfil  (he  obligation.  The  plain 
meaning  is,  that  if  he  should  pay  that  sum  of  600/.,  then  his  brother 
would  become  his  debtor  for  200/. ;  for  which  by  agreement  credit 
was  to  be  given  till  the  death  of  Francis  Vez,  and  then  to  be  paid 

with  interest.  A  more  unequivocal  declaration  of  debt 
[*  143]      *  cannot  be.    As  to  the  200/.  it  was  purely  accommodation. 

It  is  acknowledged  in  the  second  bill  to  be  without  con- 
sideration as  to  that.  Then  it  was  a  breach  of  duty  in  the  executor, 
in  possession  of  such  evidence  of  that,  to  pay  it ;  and  this  strange 
proceeding  in  Switzerland,  which  is  called  the  decision  of  a  Court 
of  justice,  cannot  be  attended  to.   In  the  case  in  the  Court  of  King's 

(1)  3  Bun-.  1663. 
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Bench  there  were  drcmiistances  distingoishiiig  it.  There  is  no  form 
of  declaring  upon  a  promissory  note,  that  does  not  aver  a  considera- 
tion. The  instrument  may  be  prima  facie  evidence :  but  the  mo- 
ment you  show,  there  was  no  consideration,  it  is  qiiite  impossible  as 
between  the  original  parties  to  recover. 

Mr.  Bichards  in  reply.  The  first  note  is  a  positive  engagement 
to  pay,  whenever  Francis  Yez  chose  to  call  for  this  sum  of  600/. 
The  other  instrument  admits  that  engagement,  but  undertakes  to 
return  200/.  at  the  death  of  Francis  Yez.  It  is  said,  that,  as  it  was 
to  be  returned  with  interest,  the  transaction  amounts  to  nothing: 
but  it  cannot  be  said,  that  as  between  these  parties  the  testator  was 
not  liable  to  pay  the  600/.  Whether  upon  the  counter-note  this 
transaction  can  be  considered  as  a  mutual  engagement,  importing  a 
consideration,  or  not,  it  was  quite  sufficient  between  these  parties  to 
justify  the  payment  of  600/.  There  is  nothing  in  the  second  in- 
strument making  it  an  engagement  to  pay  only  400/. :  and  they  must 
bring  it  to  that.  The  former  is  a  distinct  engagement ;  and  upon 
the  latter  Francis  Yez  was  entitled  to  the  full  use  of  the  200/.  for 
his  life,  paying  interest.  If  the  executor  was  mistaken,  the  testator 
led  him  into  tibe  mistake. 

The  Master  of  the  Rolls  during  the  argument  showed  a  strong 
inclination  against  the  Plaintiffs.  The  Court  also  observed,  that  the 
opinion  of  Wilmot,  Justice,  in  PiUana  v.  Van  Mierop  had  been 
impeached  (1). 

Dec.  9th,  Master  of  the  Rolls,  [Sir  Richard  Pepper  Ar- 
den],  after  stating  the  case.  This  Defendant,  the  executor,  finding 
this  counter-note  among  the  testator's  effects,  and  being  called  upon 
by  the  testator's  brother  for  the  600/.  under  the  first  note,  very  in- 
cautiously, but  I  believe  very  innocently,  paid  the  whole  600/.  It 
is  said,  Francis  Yez  is  since  dead ;  whereby  the  200/.  is 
♦now  become  payable:  whether  with  interest  from  his  [*144] 
death,  or  from  the  time  it  was  advanced,  may  be  hereafter 
matter  of  doubt.  But  the  only  question  upon  this  exception  is, 
whether  the  Defendant  is  answerable  as  having  misapplied  or  im- 
properly advanced  this  sum.  This  is  a  most  ungracious  demand ; 
and  if  the  Plaintifis  were  adults,  they  would  not  have  thought  it 
proper.  Upon  this  proceeding  in  Switzerland,  the  children  living 
there,  upon  full  consideration,  which,  I  am  sorry  to  say,  is  rather 
against  the  executor  than  in  his  favor,  they  thought,  that  upon  the 
whole  Francis  Yez  had  a  right  to  have  this  sum  advanced ;  and 
something  like  a  decree,  or  rather  an  award,  to  that  effect  was  made ; 
and  the  executor  instead  of  taking  some  advice,  how  far  he  was 
bound  to  make  this  payment,  thought  fit  upon  that  proceeding  and 

(1)  In  Bonn  v.  Hughes^  7  Term  Rep.  B.  R.  750,  n.  This  and  other  points  upon 
the  nature  of  the  consideration  necessaiy  to  sustain  the  several  sorts  of  contracts 
by  the  Civil  Law  and  by  the  Law  of  England  are  veiy  fully  discussed  by  Mn 
Fcmblanqoe,  Treat  £q.  vol.  L  335. 

VOL.  V.  9 
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his  own  notion  of  the  law  of  England,  to  pay  the  whole  sum.  It  is 
now  sud,  he  was  under  no  obligation  to  pay  more  than  400/.,  and 
being  a  trustee  for  infants  he  was  in  so  doing  guilty  of  a  breach  of 
trust.  I  very  much  wbh,  that  consistently  with  the  rules  of  the 
Court  I  could  hold  him  fully  justified:  but,  when  I  consider  his 
neglect  in  making  this  payment  of  his  own  conjecture,  and  to  the 
wrong  of  the  cesiuys  qut  trusty  I  must  hold,  that  the  Master  was 
right  in  charging  him.  He  certainly  acted  with  a  good  intention; 
and  imagined  himself  justified ;  but  he  thought  fit  to  depend  upon 
that,  which  a  prudent  executor  would  not  have  relied  on,  this  strange 
transaction  in  Switzerland.  If  he  had  taken  advice,  and  been 
advised  by  any  gentleman  of  the  law  in  this  country,  that  he  was 
bound  to  make  this  payment,  I  would  not  have  held  him  liable ;  for 
I  will  not  permit  a  testator  to  lay  a  trap  for  his  executor  by  doing  a 
foolish  act,  which  may  mislead  him  (a).  But  upon  this  transaction 
the  Defendant  did  not  act  a  prudent  part  in  making  this  payment 
without  inquiring,  whether  he  was  bound  to  pay.  Certainly  it 
appears  to  me,  he  was  not. 

The  Defendant's  Counsel  then  applying  for  leave  to  try  the  ques- 
tion at  law,  the  Master  of  the  Rolls  said,  he  would  willingly  permit 
that;  and  on  the  11th  of  December  it  was  declared,  that  the  per- 
sonal representative  of  Francis  Vez,  should  be  at  liberty  to  bring  an 
action  upon  the  note,  admitting,  that,  400/.  was  received,  against 
the  Defendant,  the  personal  representative  of  David  Vez,  admitting 
assets ;  and  that  the  Plaintiffs  should  be  at  liberty  to  defend  the 

action  in  the  name  of  the  said  Defendant. 

_^_  I 

The  opinion  of  Mr.  Justice  Wilmot,  in  Pillant  v.  Van  Merop,  3  Burr.  1663, 
(adverted  to  by  the  Court  upon  the  present  occasion,)  was,  in  a  subsequent  case, 
on  a  writ  of  error  from  the  Court  of  King's  Bench,  fully  considered  and  over- 
turned ;  see  Tate  v.  HUbertf  2  Ves.  Jun.  117. 


[*145]  POPE  V.  SIMPSON. 

[1799,  Dec  8, 13.] 

A  PURCHASER  under  a  bankruptcy  must  take  such  title  as  the  bankrupt  had  ;  and 
cannot  insist  upon  a  title  strictly  free  from  objection,  as  in  other  cases  (1  j.  In 
such  a  case,  the  purchaser  objecting  to  the  title,  but  insisting  on  his  purchase, 
his  bill  for  a  specific  performance  was  under  the  circumstances  dismissed 
with  costs,  except  as  to  some  parts  of  the  answer  and  the  depositions  contain- 
ing irrelevant  matter. 

The  bill  was  filed  to  compel  a  specific  performance  of  a  contract 
for  the  sale  of  the  fee  simple  and  inheritance  of  a  house  in  Fetter- 

(a)  2  WiUiams,  Executors,  (2d  Am.  ed.)  1282,  tt  seq. ;  Doyle  v.  Blake^  2  Sch.  & 
Lief.  233. 
(1)  Over-ruled.    See  the  note,  post,  p.  147. 
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lane;  which  on  the  15th  of  February,  1796,  was  sold  by  auction  at 
,  Garraway's  Coffee  House  by  the  assignees  under  a  commission  of 
bankruptcy  against  Barker  Simpson.  The  particular  described  the 
premises  as  a  freehold  house,  to  be  sold  by  the  direction  of  the 
assignees  of  the  bankrupt ;  and  it  contained  the  usual  conditions  of 
sale :  namely,  that  the  purchaser  should  immediately  pay  a  deposit 
of  20L  per  cent.,  and  sign  an  agreement  for  payment  of  the  remain- 
der of  the  money  on  or  before  the  25th  of  March,  1796,  upon 
having  a  good  title ;  that  he  should  have  a  proper  assignment  of  the 
premises  at  his  own  expense  on  payment  of  the  remainder  of  the 
purchase-money ;  that  if  he  should  neglect  or  refuse  to  comply  with 
the  above  conditions,  the  deposit  should  be  forfeited ;  and  the 
deficiency  of  the  produce  of  the  re-sale,  if  any,  together  with  the 
expense,  be  defrayed  by  the  purchaser,  d^c. 

The  Pkdntiff  was  declared  the  best  bidder  at  the  sum  of  84/. 
An  abstract  of  the  title  was  by  the  Plaintiff's  solicitor  laid  before  a 
conveyancer ;  who  su^ested  several  inquiries,  as  necessary.  Upon 
that  subject  a  long  correspondence  took  place  between  the  solicitors ; 
in  which  it  was  insisted  for  the  assignees,  that  the  inquiries  sug- 
gested were  unnecessary,  the  title  having  commenced  in  possession 
near  100  years  previous  to  the  sale;  68  years  in  a  continued, 
regular,  derivative  line  ;  and  28  years  in  another,  taking  title  from 
that  family ;  with  a  fine  levied  upwards  of  10  years,  not  to  better 
the  title,  but  to  bar  the  dower  of  the  wife  of  one  of  the  persons  to 
whom  the  fee-simple  was  conveyed.  The  solicitor  for  the  assignees 
expressly  stated,  that  they  could  give  no  better  title ;  and  desired, 
that  the  Plaintiff  would  either  take  the  title  as  it  appeared  upon  the 
abstract,  or  refuse  it.  On  behalf  of  the  assignees  he  also  proposed, 
that  if  the  Plaintiff  would  pay  the  whole  expense  of  the  sale,  the 
abstract,  d^c.  the  assignees  would  risk  the  expense  of  another  sale, 
and  all  objections,  that  ihight  be  made  to  the  title  by  another  pur- 
chaser. That  proposal  was  rejected  by  the  solicitor  for  the  Plaintiff; 
who  Inquired,  that  the  objections,  that  had  been  taken,  should  be 
cleared,  and  the  inquiries  made. 

♦Under  these  circumstances  the  premises  having  been  [*146] 
resold  by  the  assignees  at  the  same  price  to  tl\^  Defendant 
Green  under  a  resolution  of  the  creditors  at  a  meeting  called  for  that 
purpose,  the  bill  was  filed  upon  the  9th  of  Noven^r,  1796.  In- 
formation was  given  to  the  Plaintiff  of  the  intention  to  re-sell ;  and 
his  deposit  was  tendered  to  him.  It  was  in  evidence  also,  that  the 
Plaintiff  lived  very  near  the  house ;  and  the  intention  of  Green  to 
purchase  it  was  publicly  known  in  the  neighborhood:  but  there 
was  no  communication  on  the  subject  between  him  and  the  Plain- 
tiff. It  was  also  proved  that  Green  had  notice  of  the  former  sale ; 
but  was  informed,  the  Plaintiff  was  unwilling  to  complete  the  con- 
tract. 

All  the  correspondence  between  the  solicitors  and  the  circumstan- 
ces attending  the  re-sale  were  set  out  at  length  in  the  answer.     The 
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depositions  for  the  Defendant  also  went  very  much  at  lai]ge  into  the 
circumstances. 

The  Attorney  General  [Sir  John  Mitford]  and  Mr.  RomiUy,  for 
the  Plaintiff.     Mr.  Mansfield,  for  the  Defendant. 

The  Lord  Chancellor  observed,  that  this  was  a  sale  by  assignees 
of  a  bankrupt ;  and  they  can  sell  only  the  title  they  have.  His  Lord- 
ship seemed  to  think  the  objections  to  the  title  frivolous  ;  but  said,  if 
a  single  inquiry  had  been  desired,  and  they  had  refused  it,  he  should 
have  thought  it  peevish  and  wrong :  but  these  inquiries  were  so  numer- 
ous, that  it  was  impossible  for  the  Defendants,  assignees  selling  this 
small  estate  under  a  bankruptcy,  to  satisfy  them. 

The  bill  was  dismissed,  and,  as  it  was  taken,  with  costs  gene- 
rally: but  the  Plaintiff  not  so  understanding  it,  the  Attorney 
General  on  the  13th  of  December  applied  to  the  Court  upon  that 
point. 

Lord  Chancellor  [Loughborough].  I  had  excepted  the  costs 
of  the  depositions ;  and  I  thought  it  very  right,  that  it  should  be 
referred  to  the  Master  to  see,  whether  it  was  necessary  to  set  out 
the  letters. 

The  ground  I  went  upon  in  dismissing  the  bill  was  this ;  that 
when  persons  purchase  from  the  assignees  of  a  bankrupt, 
|-#  i47j  *  they  have  no  right  to  expect  more  than  that  the  assignees 
should  deliver  over  such  title  as  the  bankrupt  has ;  and  it 
was  a  fair  proposal  on  the  part  of  the  assignees  to  say,  <<  take  it ;  or 
be  off."  I  went  upon  the  proof  of  the  tender  of  the  deposit.  Let 
them  pay  the  deposit. 

The  decree,  as  it  was  varied  with  respect  to  the  costs,  directed  the 
Master  not  to  allow  the  Defendants  the  costs  of  the  depositions,  ex- 
cept as  to  the  tender,  nor  of  the  letters  and  resolution  of  the  credi- 
tors under  ttie  commission  of  bankruptcy  set  forth  at  length  in  the 
answer  (1).  

The  authority  of  the  principal  cajse  is  destroyed:  it  is  now  settled,  that 
assignees  are  as  much  bound  as  any  other  vendors  to  show  a  good  title  to  any 
property  they  offer  for  sale ;  see,  ante,  note  9  to  Cooper  v.  Denne^  1  V.  565 ;  see 
also,  the  other  notes  to  the  same  case,  for  a  statement  of  the  general  doctrine,  as 
to  the  title  which  a  purchaser  has  a  right  to  insist  upon. 

(1)  This  decisi6n  is  over-ruled:  post^vol.  xL  343, 5,  ffkUe  v.  Foljcunbe;  J^P Don- 
ald V.  Hanson,  xii.  277 ;  xviii.  511,  512,  DevareU  v.  Lord  BoUon ;  and  in  S^aurritr 
v.  Hancock,  ante,  vol.  iv.  667 ;  Lord  Rosslyn^s  objection  was  not  taken.  thUhar 
V.  Fletcher,  1  P.  W.  737,  which  has  been  also  noticed  (Law  of  Vendors  and  Pur- 
chasers, p.  308,  5th  edition)  as  opposed  to  Pope  v.  Sm^pson,  has  this  distinction; 
that  the  contract  was  not,  as  in  that  case  and  Spurrier  v.  Hancock,  with  the 
assignees,  but  with  the  bankrupt  before  his  bankruptcy;  clearly  binding  his 
assignees  to  make  the  title,  for  which  he  had  contracted.  Lord  Rosalyn's  opinion 
is  confined  expressly  to  a  sale  by  the  assignees.  Freme  v.  fVrtghi,  4  Madd.  364 : 
[see  2  Sugden  Vend.  &  Purch.  (6th  Am.  ed.)  102, 152, 153.] 
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SIR  W.  PULTENEY  v.  SHELTON. 

[1799,  Dec.  la] 

Service  on  the  Defendant's  wife  ordered  to  be  deemed  personal  service  on  the 
Defendant;  (a)  and  upon  that  service  ordered,  that  he  stand  committed  for 
for  breach  of  injunction  (b). 

Upon  a  bill  by  a  landlord  against  his  tenant  for  an  injunction  to 
restrain  the  Defendant  from  carrying  away  from  the  premises  the 
dung,  soil,  and  compost,  or  the  crops  growing  from  seeds  sown 
since  the  25th  of  March,  1799,  from  ploughing  up  meadow,  and 
committing  wilful  damage,  waste,  and  spoil,  the  injunction  was 
granted  till  answer  and  farther  order,  28th  August,  1799  (1). 

Upon  affidavit  that  the  Defendant  was  duly  served  with  the  writ 
of  injunction,  but  that  since,  namely,  25th  October,  1799,  he  had 
carried  off  large  quantities  of  oats  and  barley  growing  from  seeds 
sown  since  the  25th  of  March  last,  also  a  part  of  the  dung  and  com- 
post, it  was  ordered,  28th  November,  1799,  that  upon  personal  ser- 
vice of  a  notice  of  motion  in  this  cause  on  the  wife  of  the  Defend- 
ant, that  he  should  stand  committed  for  breach  of  the  injunction, 
the  same  should  be  deemed  personal  service  on  the  Defendant.  On 
affidavit  of  personal  service  of  that  order  on  the  wife  by  delivering 
to  and  leaving  with  her  a  true  copy  at  Meadow  House,  county  of 
Salop,  (the  house  demised),  and  showing  her  the  original,  and  that 
deponent  at  the  same  time  served  her  with  notice  of  this  motion  by 
delivery,  d^c,  and  that  he  did  explain  to  her  the  purport  and  intent 
of  the  said  order,  the  Solicitor  General  [Sir  fViOiam  Grant]y  for  the 
Plaintiff,  moved,  that  the  Defendant  might  stand  committed  for  a 
breach  of  the  injunction. 

The  Lord  Chancellor  [Loughborough]  made  the  order  (2). 

1.  A  LESSEE,  or  tenant  from  year  to  year,  who  has  committed,  or  threatens  to 
commit  waste,  may,  npon  a  hill  filed  hy  the  landlord,  he  restrained  hy  injunction ; 
and  if  the  defendant  abscond,  to  avoid  service  of  the  injunction,  service  on  his 
wife,  at  the  house  demised,  will  be  deemed  good  service ;  (see  this  same  case 
cited  in  note  to  5  Ves.  260 ;)  and  sending  the  subpcBna,  under  cover,  to  the  per- 
son to  whom  the  defendant  had  directed  his  letters  to  be  sent,  has  been  ordered 
to  be  good  service  :  Hunt  v.  Levery  5  Ves.  147:  so,  more  especially,  where  it 
appear^  plainlv  that  Uie  defendant  had  notice  of  the  order  and  process,  it  should 
seem  ind&putable,  that  service  on  his  clerk  in  Court  would  be  sufficient;  De 
MrnneviUe  v.  De  MannemUey  12  Ves.  205;  but  if  it  were  not  quite  clear  that  the 
defendant  had  notice  of  the  order,  periiaps  service  both  at  his  dwelling  bouse  and 
also  upon  his  clerk  in  Coiut  would  be  directed.    Foamno  v.  HTdtty  1  Jac.  &  "Walk. 

(«)  See  1  Smith,  Ch.  Pr.  (Am.  ed.)  116, 117;  1  Barbour,  Ch.  Pr.  b.  3,  ch.  5,  §  7, 
p.  631 ;  Eden  on  Injimct  (2d  Am.  ed.)  9^ 


(b)  See  1  Smith,  Ch.  Pr.  (Am.  ed.)  623,  624. 

(1)  See  the  note,  post,  p.  260. 

(2)  Post,  Laihropp  v.  Marsh,  259 ;  Lord  Grey  de  fViUon  v.  Saxon,  vol.  vi.  106 ; 

Ward  V.  The  Dvke  of  Buckingham,  cited  x.  161 ;   Onslow  v. ,  xvi.  173.    As 

to  dispensing  with  personal  service,  see  post,  Hunt  v.  Lever  (the  next  cose ;)  De 
ManneviUe  v.  Dt  ManneoUle,  xii.  203;  Clark  v.  GreenhiU,  1  Dick.  91 ;  Smdh  v. 
The  mfemian  Mine  Company,  1  Sch.  &  Lef.  238. 
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645;  Pearce  v.  CndehfUM^  14  Ve&  20&  See  the  note  to  EXUton  v.  Pukaing^  8 
V,  319. 

2.  An  injunction  may  be  obtained  by  a  landlord,  to  prevent  his  tenant  from 
breaking  up  meadow  or  pasture  land ;  Jjord  Qny  de  ffUhn  v.  Saxoriy  6  Vea.  106; 
Drury  v.  Molins^  6  Ves.  328;  or  to  prevent  a  tenant  from  removing  crops  or 

manure,  except  according  to  the  custom  of  the  country.    Ondow  v. ,  16 

Ves.  17^.  It  must  be  understood,  however,  that  in  order  to  entitle  the  plaintiff  to 
the  summary  relief  of  an  injunction,  the  acts  complained  of  must  be  clearly  acts 
of  waste,  or  in  contravention  of  express  covenant,  or  agreement  to  be  inferred 
from  the  course  of  dealing  between  the  parties.  IRmptwi  v.  £oe,  2  V.  &  B.  349. 
If  the  question  be  only  as  to  the  proper  quantity  of  land  to  be  cropped,  and  there 
has  been  no  special  contract  on  the  subject,  that  is  more  fit  for  the  decision  of  a 
jury.  Johnson  v.  Goldsumne,  2  Anstr.  750.  In  the  case  of  Lathropp  v.  Marshy 
5  Yes.  261,  according  to  the  report,  it  was  intimated  that  an  ejectment  ought  to 
be  brought  before  an  injunction  to  stay  waste  was  applied  for;  but  it  is  obvious, 
that  if  the  interference  of  Equity  were  suspended  till  alter  a  trial  at  law,  or  default 
of  the  defendant  at  such  trial,  such  tardy  jurisdiction  would,  in  most  cases,  be 
almost  nugatory. 


HUNT  V.  LEVER. 

[1799,  Dec  16.] 

Service  by  sending  the  subpana  to  the  Defendant  under  cover  to  the  person,  to 
whom  he  had  directed  his  letters  to  be  sent,  ordered  to  be  good  service. 

Mr.  Short,  for  the  Plaintiff,  moved,  that  service  of  the  subpcma 
to  answer  by  sending  it  addressed  to  the  Defendant,  under  cover  to 
J.  P.  Esq.  may  be  good  service. 

The  affidavits  in  support  of  the  motion  stated,  that  the  deponent 
has  been  informed  and  believes,  the  Defendant  frequented  The  Keys, 
a  coffee-house  in  Black  Friars'  Road ;  that  upon  inquiry  there  he 
was  informed  by  the  daughter  of  the  person,  who  kept  the  house, 
the  Defendant  had  five  or  six  months  past  frequented 
[*  148]  *  that  house  ;  but  had  not  since  been  there  ;  nor  had  she 
since  heard  of  him :  the  deponent  is  informed  and  believes, 
he  conceals  himself  to  avoid  debts ;  and  the  deponent  has  seen  a  let- 
ter from  the  Defendant  to  the  Plaintiff  upon  the  subject  of  the  suit, 
desiring  him  to  address  his  answer  to  the  Defendant  under  cover  to 
J.  P.  Esq. 

The  Lord  Chancellor  [Loughborough]  said,  he  thought  it 
reasonable ;  and  made  the  order  (1). 

See  note  J  to  the  last  preceding  case. 

(1)  Seethe  preceding  case,  and  the  note. 


VOL.  V.  9* 
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ANONYMOUS. 

[1799,  Dec.  16.] 

Biddings  opened  on  advance  of  200L  upon  32001. ;  but  lOOf.  was  held  too  lit- 
We.  (a) 

Mr.  Stanley  moved  to  open  biddings ;  offered  an  advance  of 
100/.  upon  3200/. 

The  Lord  Chancellor  [Loughborough]  said,  that  was  too 
little. 

Mr.  Stanley  then  offering  200/.,  it  was  ordered  (1). 

As  to  opening  biddings,  after  a  sale  before  the  Master,  and  a  report  confirmed; 
see,  anU^  the  note  to  the  Anompnous  case^  1  Ves.  453. 


SWEET  V.  PARTRIDGE. 

[1799,  Dec  la] 

Under  a  decree  for  payment  of  debts  out  of  cash  in  the  Bank  the  Accountant 
General  was  ordered  to  pay  the  executor  of  a  creditor  by  simple  contract  under 
a  probate  in  the  diocese,  where  he  had  resided,  without  a  prerogative  probate ; 
the  sum  being  small ;  and  no  bona  notabQia  out  of  that  diocese.  (See  the 
note  (2). 

The  Master's  report  in  this  cause  stated,  that  the  sum  of  69/.  I3s. 
8d.  was  due  to  Thomas  Wilcocks,  blacksmith,  one  of  the  creditors 
of  Jol^n  Partridge ;  being  his  apportionment  of  the  sum  of  10,2162. 
17f.  6d.  cash  in  the  Bank,  standing  in  the  name  of  the  Accountant 
General ;  which  by  order  was  directed  to  be  paid  to  the  several  cred- 
itors or  their  personal  representatives. 

Thomas  Wilcocks  being  dead,  his  executor  proved  his  will  in  the 
Archdeaconry  Court  of  Barnstaple  in  the  diocese  of  Exeter ;  there 
not  being  bona  notahilia  out  of  that  diocese :  the  testator  residing 
in  that  diocese ;  and  this  being  a  debt  upon  simple  contract 
only. 

*The  Accountant  General  not  thinking  himself  war-     [^149] 
ranted  in  paying  the  executor  without  an  order  of  the 
Cknirt  or  a  Prerogative  Probate, 

Mr.  Short  moved  for  an  order  upon  the  Accountant  General  to 

(a)  See  Anonymova^  ante,  1  V.  453,  note  (al  and  cases  cited ;  CkeUiam  v.  Oru- 
gcoti,  aniej  86,  and  notes;  SeoU  v.  Aes6tf,  3  Bro.  C.  C.  (Am.  ed.  1844,)  475  and 
notes. 

(1)  AnU^  Cketham  v.  Grugton^  86;  UpUm  v.  Lord  Ferrers^  vol  iv.  700,  and  the 
references  in  the  note ;  and  the  note,  iL  55. 

(2)  This  case  over-ruled,  pott,  ChaUontr  v.  Mtrkall^  vol.  vi.  118;  Mwsiaii  v. 
Hodjgtont  viL  409;  TkomoB  v.  Dams^  xiL  417. 
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pay  the  money  on  the  ground  of  the  smallness  of  the  sum  and  the 
expense  of  a  Prerogative  Probate. 

The  Lord  Chancellob  [Loughbobough]  made  the  order. 

The  principal  case  is  repudiated  as  an  authority :  in  order  to  get  money  be- 
longing to  a  deceased  testator,  or  intestate,  out  of  Court,  a  prerogative  probate, 
or  administration,  is  indispensable,  however  small  the  sum  may  be.  ^euman  v. 
Hodgson^  7  Ves.  409;  Thomaa  v.  DavUs,  12  Ves.  417;  CfudUmer  v.  Murhall^  6 
Ves.  119. 


NISBETT  V.  MURRAY. 
MURRAY  V.  NISBETT. 

[Rolls.— 1799,  Dec.  13, 23.] 

Residuart  disposition  of  all  the  testator's  real  and  personal  estate  in  Jamaica,  in 
trust  to  be  remitted  to  England,  was  held  specific,  and  not  to  include  a  debt, 
orifiinally  upon  bond  and  judgment  in  Jamaica,  and  afterwards  farther  secured 
by  Dond  and  judgment  in  England,  under  which  it  was  received,  and  being 
considered  undisposed  of  was  applied  in  the  first  instance  to  the  debts,  &.c. 
Executors  having  legacies  of  20L  a*  piece  to  buy  mourning  rings  and  equal 
specific  legacies  were  upon  the  former  held  trustees  of  the  undisposed  of  resi- 
due for  the  next  of  kin.  Qu.  Whether  equal  specific  legacies  would  exclude 
them. 

Robert  Nisbett  of  the  parish  of  Westmorland  in  Jamaica,  plan- 
ter, by  his  will,  dated  the  7th  June,  1787,  and  executed  in  that 
island,  after  directing,  that  all  his  debts  and  funeral  expenses  should 
in  the  first  place  be  paid  off  and  satisfied,  to  the  payment  of  which 
he  subjected  all  his  estates  both  real  and  personal,  gave  and  be- 
queathed to  David  Murray  and  John  Graham  the  sum  of  20/.  a-pieoe 
to  buy  mourning  rings ;  and  he  gave,  devised,  and  bequeathed,  to  a 
free  mulatto  woman,  named  Anney  Gordon,  some  negroes  and  slaves, 
with  fifteen  acres  of  land  in  the  said  parish,  upon  which  he  ordered, 
that  a  house  might  be  built  by  his  executors ;  to  hold  the  slaves  with 
their  issue  and  the  said  fifteen  acres,  with  such  house,  unto  Anney 
Grordon  and  her  assigns  during  her  life  ;  and  immediately  after  her 
decease  he  declared  it  to  be  his  will  and  desire,  that,  the  said  slaves 
with  their  increase  and  the  said  house  and  land  should  revert  to  and 
become  part  of  the  residuum  of  his  estate ;  and  he  thereby  gave, 
devised,  and  bequeathed,  ^the  same  in  the  same  manner,  and  for  the 
like  purposes,  as  he  thereby  gave  and  devised  the  rest  and  residue 
of  his  estate.  •  He  then  gave  to  a  free  mulatto,  the  daughter  of 
Anney  Gordon,  named  Elizabeth  Gordon,  a  negro  girl,  named  Peggy, 
with  her  increase ;  to  hold  to  Elizabeth  Gordon  during  her  Ufe  and 
the  life  of  any  of  her  children,  if  she  should  have  any ;  and  after 
her  decease  and  the  decease  of  her  children,  if  she  had  any,  he  de- 
clared it  to  be  his  will,  that  the  said  negro  slave  and  her  increase 
should  revert  to,  and  become  part  of,  the  residue  of  his  estate ; 
and  he  thereby  bequeathed  the  said  negro  girl  and  her  increase 
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in  the  same  manner  and  for  the  like  purpose  as  he  thereinafter 
gave  and  devised  the  residue  of  his  estate ;  and  he  gave  to  Anney 
Gordon  an  annuity  of  30/.  currency,  to  be  paid  her  yearly  during 
her  life ;  but  subject  nevertheless  to  the  control  of  Murray  and 
Graham,  and  to  be  discontinued  by  them  upon  the  condition 
therein  mentioned;  and  as  to  all  the  rest  and  residue  of  his 
estate  both  real  and  personal  of  what  nature  or  kind  soever  in  the 
said  island  of  Jamaica,  his  household  furniture  and  wearing  apparel 
excepted,  which  he  thereby  gave  to  the  said  Anney  Gordon,  he  gave, 
devised,  and  bequeathed,  unto  David  Murray  and  John  Graham,  and 
the  survivor,  and  the  heirs  and  assigns  of  such  survivor,  in  trust  nev- 
ertheless to  sell  and  dispose  of  the  same,  as  soon  as  conveniently 
might  be  after  his  decease  ;  and  that  the  moneys  to  arise  by  such 
sale  together  with  all  other  moneys  belonging  to  his  estate,  or  that 
should  or  might  belong  thereto,  should  be  remitted  to  Great  Britain, 
there  to  be  lodged  by  them,  Murray  and  Graham,  in  some  public 
fund,  bank  or  stock ;  and  the  said  money  so  to  be  remitted  and 
lodged,  as  aforesaid,  he  gave  and  bequeathed  in  manner  following : 
that  is  to  say ;  to  his  reputed  son  by  Anney  Gordon,  named  Robert 
Nisbett,  2000/.  currency :  unto  his  reputed  son  Archibald  Nisbett, 
2000/.  currency ;  and  to  the  reputed  son  of  his  brother  James  Nis- 
bett by  Mary  Richmond  in  that  part  of  Great  Britain  called  Scot- 
land, named  James  Nisbett,  the  farther  sum  of  2000/.  currency ;  and 
the  remainder  of  the  said  moneys,  if  any  there  should  be,  he  gave 
and  bequeathed  to  Murray  and  Graham :  but  in  case  the  said  moneys 
should  not  be  sufficient  to  pay  to  each  of  them,  the  said  Robert, 
Archibald,  and  James  Nisbett  the  said  sum  of  2000/.  a-piece,  then 
he  declared  his  will  to  be,  that  the  said  moneys  should  be  equally 
divided  among  them,  share  and  share  alike ;  and  he  appointed  Mur- 
ray and  Graham  executors. 

The  testator  died  soon  after  the  execution  of  the  will.  He  had 
no  property  in  Great  Britain  except  the  money  received  in  England 
upon  Lewis's  debt,  another  small  debt  mentioned  in  the  report,  and 
some  leasehold  estates  in  Scotland.  The  executors  took  probate 
both  in  Jamaica  and  in  England.  The  bill  in  the  first  of  these 
causes  was  filed  by  the  eldest  brother  and  heir  at  law  of  the  testator, 
and  by  another  brother  and  sister.  The  other  bill  filed  by  the  ex- 
ecutors prayed  the  accounts  ;  and  in  case  the  Court  shall 
be  of  opinion,  that  the  personal  estate  and  effects  of  "^  the  [*  151] 
testator  in  this  country  or  in  any  place  out  of  Jamaica  did 
not  pass  by  the  will,  then  that  the  same  may  be  declared  liable,  and 
be  directed  to  contribute  rateably  with  the  personal  estate  in  the 
island,  to  the  debts. 

By  the  decree,  pronounced  upon  the  16th  of  February,  1797,  the 
accounts  were  directed  to  be  taken.  The  Master  by  his  Report, 
dated  the  3d  of  June,  1799,  stated,  that  the  Defendant  Archibald 
Niri)ett  received  from  the  money,  property  and  effects,  in  England, 
belonging  to  the  testator,  of  Mr.  Hare  14/.  le.  6d. ;  and  of  Matthew 
Lewis,  of  London,  Esq.  680/.  6j.  1  l-2c/.  and  659/.  65.  1   l-2</. ; 
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being  two  instalments  of  the  sum  of  23972.  12s.  6d.y  secured  to  the 
testator  by  the  bond  of  Matthew  Lewis,  and  also  by  a  judgment  ob- 
tained by  the  testator  against  him  upon  the  bond  in  the  Court  of 
King's  Bench  at  Westminster ;  which  three  sums  the  Master  stated, 
he  conceived  to  be  the  property  of  the  testator  in  England ;  and  he 
found,  that  the  Plaintiff  Murray  about  March,  1795,  received  in 
England  the  remainder  of  the  said  debt  due  from  Matthew  Lewis, 
amounting  to  7952.  19^.  sterling,  as  after  stated:  namely,  in  Octo- 
ber, 1780,  Matthew  Lewis  stood  indebted  to  James  Nisbett,  then 
late  of  Jamaica,  deceased,  in  the  sum  of  2994Z.  135.  currency  ;  for 
which  or  some  part  several  judgments  were  obtained  by  James  Nis- 
bett against  Matthew  Lewis  and  William  Lewis,  his  brother,  or  one 
of  them,  in  Jamaica  ;  and  it  was  admitted,  that  Robert  Nisbett,  the 
testator,  afterwards  became  the  executor  and  residuary  legatee  of 
James  Nisbett ;  and  as  such  entitled  to  the  said  debt ;  and  not  being 
satisfied  with  the  security  of  the  judgment  in  Jamaica,  by  his  letter 
of  attorney,  dated  the  3d  of  January,  1784,  authorized  the  Defend- 
ant David  Nisbett  to  sue  for  and  recover  all  debts  whatsoever,  which 
then  were,  or  should  hereafter  become  due  to  him  by  any  persons 
whomsoever  in  Great  Britain,  either  in  his  own  right,  or  as  executor 
of  his  brother  James  Nisbett ;  and  that  David  Nisbett  by  virtue  of 
the  said  letter  of  attorney  applied  to,  and  prevailed  upon,  Matthew 
Lewis  to  come  to  a  settlement ;  and  having  about  the  27th  of  July, 
1786,  ascertained  the  balance  due  for  principal,  interest  and  costs, 
to  be  3357Z.  165.  6d.  currency  of  Jamaica,  which  is  equal  to  2397/. 
12$.  6(2.  sterling,  David  Nisbett  upon  behalf  and  as  agent  of  Robert 
accepted  the  bond  of  Mathew  Lewis  to  Robert  Nisbett,  his  execu- 
tors, &c.  for  payment  of  the  principal  sum  of  23972.  12f.  6d.  and 
interest  by  instalments ;    which  bond  was  given  in  England,  with  a 

warrant  of  attorney  for  entering  up  judgment  in  the  Court 
[*152]     of  King's  Bench ;    under  which  judgment  *was  entered 

up  as  of  Trinity  Term,  1784,  against  Matthew  Lewis ; 
and  it  was  admitted,  that  the  Plaintiff  Murray  about  March,  1795, 
received  the  remainder  of  the  said  debt,  namely,  7952. 19«.  sterling ; 
which  sum  having  been  recovered  and  received  in  England  upoii 
the  aforesaid  judgment  was,  he  conceived,  the  property  of  the  testa 
tor  in  England. 

An  exception  was  taken  to  this  Report  by  the  Plaintiff  David 
Murray  ;  that  the  Master  had  stated,  that  the  two  several  sums  of 
6802.  68.  1  l'2d.  and659Z.&.  1  l-2cl.,  the  two  instalments  upon  the 
sum  secured  by  the  bond  and  warrant,  and  which  debt  was  originally 
secured  by  several  judgments  obtained  in  Jamaica  by  James  Nisbett 
against  Matthew,  and  William  Lewis,  and  also  the  sum  of  795/.  19^.. 
received  by  David  Murray,  were  property  of  the  testator  in  England ; 
whereas  the  Master  ought  to  have  reported,  that  those  sums  were 
property  of  the  testator  in  Jamaica ;  as  the  debt  was  originally  secur 
ed  by  judgments  obtained  there :  and  the  subsequent  judgment  in 
England  was  given  for  better  securing  the  debt ;  and  was  by  no 
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means  intended  to  cancel,  or  take  place  of,  the  judgment  obtained 
in  Jamaica. 

During  the  argument  reference  being  made  to  a  deed  of  defeaz- 
ance,  executed  by  David  Nisbett  and  Matthew  Lewis,  which  was 
not  stated  in  the  Report,  it  was  introduced  into  the  cause  by  con- 
sent. That  deed,  dated  the  27th  of  July,  1784,  reciting,  that  Mat- 
thew Lewis  of  Margaret  Street,  Cavendish  Square,  was  indebted  to 
Robert  Nisbett  of  the  parish  of  Westmorland  in  Jamaica,  planter,  as 
sole  executor  of  James  Nisbett,  heretofore  of  the  said  parish  and 
island,  carpenter,  in  a  large  sum  of  current  money  of  the  island  for 
principal,  interest,  and  costs,  upon  seven  bonds  from  William  and 
Matthew  Lewis  jointly  and  severally  to  James  Nisbett,  and  executed 
in  the  island,  bearing  date  respectively  the  25th  of  November  and 
the  Ist  of  December,  1778,  and  upon  seven  judgments  obtained  in 
the  island  by  Robert  Nisbett  against  Matthew  Lewis  ;  and  upoh  ap- 
plication by  David  Nisbett,  as  attorney  under  a  letter  of  attorney, 
dated  the  3d  of  January,  1784,  to  Matthew  Lewis  he  pro- 
posed to  account  in  respect  of  the  said  principal,  *  interest,  [*  153] 
and  costs,  and  pay  part  forthwith  and  the  remainder  by  in- 
stalments ;  and  for  the  farther  and  better  securing  the  payment  of 
such  remainder,  Matthew  Lewis  proposed  and  agreed  to  grant  and 
execute  a  bond  to  Robert  Nisbett  and  a  warrant  of  attorney  to  con- 
fess judgment  in  the  Court  of  King's  Bench  at  Westminster  upon 
the  said  bond  for  double  the  sum,  that  upon  stating  the  account  be- 
tween him  and  Robert  Nisbett  in  respect  of  the  said  principal,  inter- 
est, and  costs,  due  upon  the  said  several  bonds  and  judgments 
granted  and  obtained  in  Jamaica,  should  appear  due  thereon  ;  and 
that  Matthew  Lewis  hath  this  day  paid  to  David  Nisbett  for  the  use 
of  Robert  Nisbett  250/.  sterling ;  and  by  an  account  this  day  stated 
since  payment  of  the  250/.  between  David  Nisbett  and  Matthew 
Lewis  in  respect  of  the  said  bonds  and  judgments  granted  and  ob- 
tained in  Jamaica  it  appears,  there  is  thereupon  due  unto  Robert 
Nisbett  for  principal,  interest,  and  costs,  3357/.  16^.  6  l-2</,  cur- 
rency ;  which  is  2397/.  12$.  6d.  sterling ;  and  that  Matthew  Lewis 
had  in  pursuance  of  the  agreement  given  his  bond  of  even  date 
herewith  to  Robert  Nisbett,  conditioned  to  be  void  upon  payment  by 
Matthew  Lewis,  his  heirs,  executors  or  administrators,  unto  Robert 
Nisbett,  his  executors,  &c.  of  the  principal  sum  of  2397/.  I2s.  6d. 
of  lawful  money  of  Great  Britain,  with  interest  at  5  per  cent,  by  an- 
nual instalments  of  599/.  9s.  1  l-2(/. ;  and  that  he  had  executed  a 
warrant  of  attorney,  d^c.  it  was  witnessed,  and  Robert  Nisbett  by 
his  said  attorney,  did  acknowledge,  that  the  said  bond  so  granted 
and  the  judgment  to  be  entered  were  so  granted,  &c.  only  for  the 
jGeuther  and  better  securing  the  payment  of  the  said  sum  of  3357/. 
16j.  6  l-2</.  current  money  then  remaining  due  and  owing  unto 
Rober  Nisbett  upon  the  said  seven  several  bonds  and  seven  several 
judgments,  as  aforesaid,  which  is  in  sterling  money  2397/.  12«.  6(/., 
and  the  interest  to  become  due  upon  the  last  mentioned  sum  ;  and 
Robert  Nisbett  promised,  that  he  would  not  sue  out  any  execution 
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upon  the  said  judgment,  when  obtained,  until  default ;  and  that  he 
would  not  sue  out  any  execution,  &c.  upon  all  or  any  of  the  said 
judgments  obtained  in  the  island  of  Jamaica  until  default  in  payment 
of  the  said  sum  of  2397/.  l^s.  6d. ;  and  that  from  and  after  payment 
and  satisfaction  of  the  said  sum  of  23977.  I2s.  6d.  according  to  the 
condition  of  the  said  bond,  Robert  Nisbett,  his  executors,  &c.  will  de- 
liver up  the  same  to  be  cancelled,  and  also  acknowledge  satisfactioa 
upon  the  Record  of  the  judgment,  &c,  or  do  any  other 
[*  154]  legal  act,  &c.  to  make  void  the  said  judgment,  and  ^  also 
acknowledge  satisfaction  upon  the  said  seven  several  judg- 
ments in  Jamaica  ;  and  perform  any  other  legal  act,  &c.  to  make 
void  the  said  judgments  ;  and  Matthew  Lewis  covenanted,  that  the 
said  several  bonds  and  judgments  obtained  in  Jamaica,  and  all  other 
judgments  and  other  deeds  and  writings  obtained  or  executed  for  se- 
curing the  money  due  upon  the  said  seven  several  judgments,  shall 
remain  and  continue  to  be  in  full  force  and  effect  until  payment  and 
satisfaction  of  the  said  sum  of  2397Z.  I2s.  6d.  and  interest,  as  afore- 
said ;  and  that  in  default  of  payment  of  the  said  sum,  &c.  as  afore- 
said, it  shall  be  lawful  to  Robert  Nisbett,  his  heirs,  &c.  to  proceed 
upon  the  seven  several  judgments,  &c.  until  payment  of  the  whole 
sum  :  provided,  if  any  payments  have  been  or  shall  be  made  or  re- 
ceived by  William  Lewis  or  Robert  Nisbett  on  account  of  the  said 
principal  money  and  interest  due  upon  the  said  several  bonds  and 
judgments,  &c.  or  the  costs  of  the  said  judgments,  all  such  payments 
shall  be  allowed. 

Mr.  Richards  and  Mr.  Stanley,  for  the  exception.  Mr.  Lloyd 
and  Mr.  Hart,  for  parties  in  the  satne  interest.  This  money  secured 
by  a  judgment  in  this  country,  being  also  secured  by  prior  judgments 
in  Jamaica,  is  to  be  considered  as  personal  estate  there.  The  testa- 
tor intended  to  dispose  of  all  his  property  in  Jamaica.  In  1780  this 
was  a  debt  in  Jamaica  only.  Can  the  collateral  security  given  after- 
wards in  this  country  to  secure  the  same  debt  make  a  difference  ? 
The  question  is,  whether  the  testator  considered  this  as  part  of  his 
property  not  in  Jamaica.  The  new  security  no  more  alters  the 
locality  of  the  debt  than  a  mortgage  given  as  a  collateral  security 
alters  the  nature  of  a  debt  before  secured  by  bond.  This  testator 
had  resided  in  Jamaica  many  years ;  and  had  no  personal  estate  in 
England,  except  what  was  due  upon  this  judgment.  He  directs  all 
his  estate  in  Jamaica  to  be  got  in  and  disposed  of.  No  doubt,  the 
judgments  secured  to  him  the  debt  in  Jamaica ;  and  it  was  part  of 
his  personal  estate  there.  Suppose,  Lewis  had  passed  over  to 
Jamaica,  and  had  been  there  forced  to  pay  it;  would  not  that- 
have  been  property  in  Jamaica?  Will  the  circumstance  of  the 
executor  receiving  it  in  this  country  alter  the  nature  of  it?  It 
is  impossible  to  suppose,  the  testator  did  not  mean  to  dispose  of 
all  the  property  he  had  in  the  world ;  that  he  intended  to  die  in- 
testate as  to  this  security,  that  happened  to  be  in  the  hands  of  his 
brother  in  England.  It  does  not  appear,  that  the  testator  knew, 
any  farther  security  had   been   taken.      The   payment  must   be 
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considered  as  made  upon  the  original  bonds  and  judgments  : 
what  passed  in  this  country  being  a  mere  private  arrangement. 
The  presumption  is,  that  he  authorized  his  attorney  to  receive  the 
money  and  remit  it  to  him  in  Jamaica.  Can  the  act  of  the  attorney 
without  any  recognition  of  the  principal  alter  the  nature  of  the  debt ; 
Payment  to  the  agent  can  never  alter  the  locality.  The  authority  of 
the  attorney  was  revoked  by  the  death  of  the  testator.  The  debt 
has  no  locality  except  by  attaching  it  to  the  person  of  the  creditor. 
It  follows  him.  In  an  Anonymous  Case  (1)  it  was  determined,  that 
by  a  devise  of  all  the  testator's  goods  a  bond  passed.  In  Chapman 
V.  Hart  (2)  upon  a  devise  of  all  goods  and  chattels  in  the  house,  it 
was  held,  that  a  debt  upon  a  bond  in  that  house  did  not  pass ;  for 
no  other  reason^  I  apprehend,  than  that  the  debt  was  not  local, 
where  the  security  was,  but  where  the  creditor  was.  The  bond 
itself  is  no  part  of  the  debt,  but  only  evidence  of  the  debt.  The 
testator  enabling  his  brother  to  demand  the  debt  made  no  difference 
as  to  the  locality.  One  instalment  was  received  in  the  testator's 
life.  If  it  is  to  be  considered  an  ademption,  it  may  be  sop-o  tanto 
without  affecting  the  locality  of  the  remainder  of  the  debt.  No  in- 
tention appears  beyond  that ;  and  the  Court  cannot  imply  an  inten- 
tion of  what  the  testator  would  have  done  from  what  he  has  left 
undone.  What  was  done  without  his  authority  cannot  alter  his 
property.  With  r^ard  to  all,  that  was  not  received,  it  remained  a 
debt  due  in  Jamaica. 

But  if  this  property  in  England  b  to  be  considered  as  not  having 
passed  by  the  will,  but  is  undisposed  of,  the  debts  must  be  all 
thrown  upon  that  in  the  first  instance :  Sayer  v.  Sayer  (3)  ;  which  is 
confirmed  by  the  late  case  of  Howse  v.  Chapman  (4). 

Mr.  Piggotty  Mr.  Graham^  and  Mr.  Pemlerton,  for  the  report. 
This  depends  entirely  upon  the  words  of  the  will,  not  upon  any 
general  rule  as  to  the  locality  of  debts.  It  is  true,  choses  in  action 
have  no  locality.  It  is  plain,  the  testator  precluded  himself  from 
proceeding  in  Jamaica ;  that  he  expected  to  receive  the  debt  in 
England  under  the  new  engagement. 

*  Upon  the  other  question,  it  can  only  be  said,  that  the     [*  156] 
testator  making  an  express  provision  for  his  debts  means 
to  exempt  every  other  part  of  his  estate  (5). 

Mr.  Richardsy  in  reply.  The  judgments  in  Jamaica  were  the 
original  judgments ;  to  which  the  testator  first  gave  credit.  The 
other  was  only  a  collateral  and  farther  security.  That  cannot  alter 
the  original  nature  of  the  thing.  Suppose,  no  money  had  been  re- 
ceived, that  a  general  executor  was  appointed,  the  money  due  upon 
the  original  security,  and  also  upon  the  collateral  security  in  Eng- 

(1)  1  P.  Wms.  267. 

(2)  lVe9.271;  see  Parkr  v.  Toumay ;  Jones  v.  Lord  SeJtan^anUjyohuldll; 
iv.  166. 

(3)  Pre.  Ch.  392. 

(4)  AnU^  voL  iv.  542 ;  Barton  v.  Cooke,  post,  461. 

J5]  See  TaU  y.  Lord  Mfrthmcke,  ante,  vol.  iv.  816;  Gray  v.  Minneihorpej  iiL 
103,  and  the  cases  referred  to,  p.  106. 
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land,  and  the  property  in  Jamaica  bequeathed  to  the  children,  the 
property  in  England  left  undisposed  of.  The  executor  is  to  call  in 
the  property.  Does  it  depend  upon  this  act ;  because  he  finds  it 
more  convenient  to  receive  it  in  England  ? 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I  rather 
think,  I  cannot  hold  this  to  be  property  in  Jamaica,  within  the  tes- 
tator's contemplation,  if  I  am  to  give  this  will  any  constructipn.  It 
is  a  very  extraordinary  one.  Upon  the  first  part,  where  he  directs 
all  his  debts  to  be  paid  in  the  first  place,  and  subjects  all  his  estates 
both  real  and  personal  to  the  payment  of  them,  there  is  no  distinc- 
tion. He  gives  the  whole  to  his  executors ;  for  he  afterwards  makes 
them  general  executors.  There  is  no  pretence  for  any  distinction, 
that  the  Jamaica  debts  should  affect  the  Jamaica  property,  and  the 
English  debts  the  property  in  this  country.  He  then  makes  specific 
dispositions  in  favor  of  the  mulatto  woman  and  child ;  which  must 
be  admitted  to  be  part  of  his  Jamaica  estate.  The  locality  fixes  it. 
Those  are  in  the  events  described  to  become  part  of  his  residuary 
estate ;  and  then  he  makes  the  residuary  disposition. 

What  is  the  true  construction  of  this  will  ?  I  am  bound  to  say, 
the  testator  has  made  these  two  persons  general  executors ;  for  they 
have  obtained  probate  in  this  country.  I  am  also  bound  to  say,  the 
words  <<  in  the  said  island  of  Jamaica  "  must  have  some  sense  put 
upon  them ;  and  they  must  control  the  general  words.  It  was  con- 
tended, that  they  do  not  mean  to  restrain  the  gift  to  such  property  as  he 
meant  by  what  he  called  his  property  in  Jamaica.  The  next  considera- 
tion is,  whether  this  debt  under  the  circumstances  must  be 
[*  157]  supposed  to  have  been  in  his  contemplation  and  *  intention 
his  property  in  Jamaica,  when  he  made  his  will.  It  must  not 
be  forgot,  that  he  has  given  to  his  executors  only  what  he  meant  under 
the  words  "  in  the  said  island  of  Jamaica."  The  rule  of  evidence  must 
be  adhered  to ;  that  the  onus  probandi  lies  upon  the  executors.  They 
claim  this  as  a  specific  legacy.  Therefore  they  must  show,  the  testator 
did  intend  it  to  pass :  otherwise  it  will  not  (a).  It  is  said  to  stand  thus ; 

(a)  JFkite  v.  fflnchester,  6  Pick.  56.  The  general  leaning  of  Courts  is  against 
makmg  legacies  specific.  Cogdd  v.  Cogdel,  3  Dessaus.  .^3;  Walton  v.  WaMon^ 
7  Johns.  Ch.  258 ;  Fooit,  J^,  22  Pick.  299,  302 ;  jBr^j  v.  Horfordy  22  Pick. 
288,  289 ;  Simmons  v.  VaUanct,  4  Bro.  C.  C.  (Am.  ed.  1844,) 349,  350,  and  notes; 
Bradford  v.  Haynes,  20  Maine,  1 07 ;  Smith  v.  Lampion,  8  Dana,  C9 ;  2  Williams, 
Ex.  Pt  3,  b.  3,  ch.  2,  §  3,  (2d  Am.  ed.)  p.  838,  840,  d  seq.  The  distinction  be- 
tween general  and  specific  legacies  is  extremely  important  In  reference  to  it, 
see  2  Williams,  Ex.  ubi  supra ;  Richards  v.  Humphrey,  15  Pick.  133, 1-35 ;  JFkiU 
V.  WinthtsUr,  6  Pick.  48 ;  Washburn  v.  SewaU,  4  Metcalf,  63 ;  Ram  on  Assets, 
ch.  30,  p.  383-386.  Under  what  circumstances  a  legacy  will  be  held  a  general 
pecuniary  legacy  and  under  what  specific,  see^  Stafford  v,  Horion,  I  Bro.  C.  C. 
(Am.  ed.  1844,)  483,  note  (a) ;  PeUrborov^  v.  MarOock,  ib.  567,  note  (a);  Ram 
on  Assets,  ch.  30,  p.  383-386 ;  Bradford  v.  Haynts,  20  Maine,  105 ;  Boys  v.  WU- 
Hams,  2  Russ.  &  My.  689;  WaUon  v.  WaUony  7  Johns.  Ch.  258;  Whiie  v.  Win- 
Chester,  6  Pick.  48 ;  Walker's  estate,  3  Rawle,  237. 

A  bequest  of  all  the  testator's  right,  interest,  and  property  in  thirty  shares  in  the 
Bank  of  the  tlnited  States  is  a  specific  legacy.  WaUon  v.  Walton,  7  Johns,  Ch. 
262. 

A  bequest  of  ^  twenty-fiye  shares  of  the  capital  stock  of  the  State  Bank  of 
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that  it  was  a  debt  by  judgments  in  Jamaica  against  William  and  Mat- 
thew Lewis,  enforcable  there  only,  and  probably  the  debtors  being 
resident  there :  but  for  some  years  Matthew  Lewis  had  been  removed 
to  England ;  and  he  became,  and  now  is  a  person  of  considerable 
property  in  this  country.  The  testator  gave  his  brother  a  letter  of 
attorney,  with  full  powers  authorizing  him  to  get  in  all  debts  what- 
soever then  due,  or  which  should  become  due,  to  the  testator  in 
Great  Britain.  In  prosecution  of  those  powers  an  agreement  took 
place  between  the  testator's  brother  and  Matthew  Lewis  of  this 
nature ;  settling  what  was  the  money  remaining  due ;  and  instead  of 
those  judgments,  and  as  a  collateral  security,  (for  I  will  put  it  as 
strongly  as  that)  and  for  a  complete  discharge,  Matthew  Lewis  gave 
this  bond  and  judgment  in  England,  to  pay  by  instalments ;  and 
Nisbett  covenanted,  that,  if  the  instalments  were  so  paid,  no  execu- 
tion should  be  taken  out  either  in  Jamaica  or  elsewhere .  against 
Matthew  Lewis. 

This  passed  in  1784.  It  is  said  to  have  been  without  the  author- 
ity of  the  testator,  and  not  within  the  general  power  his  brother  had. 
That  objection  it  is  not  competent  to  make  now ;  for  three  years 
elapsed  between  that  and  the  date  of  the  will ;  and  three  payments 
were  made  under  it ;  and  it  is  impossible,  that  at  the  time  of  making 
the  will  the  testator  did  not  know  the  situation  of  that  debt  in  Eng- 
land. As  to  Matthew  Lewis,  I  take  it  for  granted,  there  was  no 
debt  under  the  judgment,  no  breach  of  the  condition  by  him.  It  is 
said  so ;  and  I  will  not  suppose  the  contrary^  Then  at  the  time  of 
making  the  will  it  must  be  supposed,  the  testator  contemplates  all 
his  affairs ;  and  has  a  definite  meaning  as  to  the  words  he  uses. 
What  can  he  be  supposed  to  mean  by  the  direction  of  his  executors 
to  sell  and  dispose  of  his  estate,  and  that  the  money  to  arise  by 
such  sale,  together  with  all  other  moneys  belonging  to  his  estate,  or 
that  should  or  might  belong  thereto,  should  be  remitted  to  Great 
Britain,  &c.  ?  Did  he  include  this  debt  ?  If  he  was  perfectly  cog- 
nizant of  this  transaction,  did  he  look  to  the  payment  in 
Jamaica  by  Matthew  Lewis?  He  knew,  *it  was  a  debt,  [*  158] 
payable  by  a  debtor,  who  had  removed  from  Jamaica ; 
living  in  this  country ;  who  had  given  security  for  payment  in  this 
country  accepted  by  his  attorney,  which  is  the  same  as  by  himself. 
Therefore  at  that  time  it  must  be  supposed  he  looked  for  payment 
in  England ;  and  therefore  this  could  not  be  part  of  that  property, 
to  be  collected  and  remitted  to  England ;  and  of  which  the  execu- 

North  Carolina,*'  the  testator  owning  at  that  time  that  number  of  shares  in  the 
bank,  was  held  in  North  Carolina,  to  be  a  general  and  not  a  speciHc  legacy.  The 
legacy  would  have  been  held  specific  if  the  testator  had  said,  *^  my  twenty-five 
shares,**  &c.  Davis  v.  Coin,  1  Ired.  Eq.  45.  See  also,  Ashbumer  v.  Mac^uire,  2 
Bro.  C.  C.  (Am.  ed.  1844,)  108,  and  notes ;  114,  note  {t),  A  testator  directed  all 
the  income  of  twenty-seven  shares  in  one  bank,  and  ten  and  a  half  in  another, 
and  fifteen  in  an  insurance  company,  to  be  appropriated  towards  the  support  of  a 
schooL  When  he  made  tlie  will,  he  owned  just  so  many  shares  in  the  two  bonks 
and  in  the  insutance  company.  The  legacy  was  held  specific.  fVhUe  v.  JVin- 
Chester^  vbi  svqnra. 
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tors  and  other  legatees  were  to  have  the  benefit  My  mclination  is 
in  favor  of  the  legatees.  But  I  do  not  see  sufficient  to  prove,  that 
this  formed  part  of  that  specific  legacy.  It  might  be  put  another 
way.  If  this  debt  was  paid  under  the  last  engagement,  they  could 
not  have  received  it  under  an  administration  in  Jamaica,  nor  have 
given  the  debtor  a  discharge.  If  he  had  complied  with  the  obliga- 
tion, they  must  have  had  an  administration  here.  Then  it  would 
be  a  strong  thing  to  say,  it  passed  to  them,  when  they  could  not  by 
their  administration  in  Jamaica  have  collected  it.  I  must  therefore 
over-rule  the  exception. 

The  next  question  is,  whether,  if  this  is  the  construction,  to  ^ve 
'  every  thing  in  Jamaica  under  this  disposition,  and  nothing  more,  and 
this  debt  does  not  fall  within  that,  upon  what  part  the  debts  are  to 
fall.  When  I  decide  this  to  be  specific,  the  question  is  decided. 
The  testator  had  left  every  thing  but  this  specific  legacy  undisposed 
of.  The  executors  cannot  claim  the  residue ;  having  equal  legacies 
besides  this  specific  legacy ;  otherwise  a  doubt  might  have  arisen, 
whether  this  specific  legacy  would  have  been  suflicient  (1).  But  the 
other  legacies,  though  only  for  rings,  will  do.  They  must  be  trus- 
tees of  the  residue ;  and  they  must  pay  the  debts  out  of  that  before 
even  a  pecuniary  legatee,  much  less  a  specific  legatee  can  be  af- 
fected (a). 

Over-rule  the  exception.  Declare,  that  the  debts  are  first  to  be 
paid  out  of  such  part  of  the  testator's  personal  estate  as  is  not  spe- 
cifically bequeathed ;  ^d  that  the  devise  and  bequest  of  the  prop- 
erty in  Jamaica  is  to  oe  considered  specific  (2).  The  costs  must 
come  out  of  the  residue  undisposed  of. 

1.  That  nothing  will  be  held  a  speci/U  legacy  or  part  of  such  specific  legacy, 
which  is  not  clearly  prored  to  have  been  intended  by  the  testator  to  pass  as  such ; 
see,  ante,  note  2  to  Chaworth  v.  Beech,  4  V.  555. 

2,  It  is  now  well  settled,  that  although  (in  conformity  with  the  principal  case) 
equal  legacies,  even  for  mourning,  to  all  the  executors  are  sufficient  to  turn  them 
into  trustees ;  Souihouae  v.  Bate,  2  V.  &  B.  399 ;  Muckkiton  v.  Broion,  6  Ves.  64 ; 
yet  unequal  legacies  to  several  executors,  or  a  legacy  to  one  of  several,  will  not 
exclude  their  legal  title  to  a  beneficial  interest  in  any  residue  of  their  testator's 
property,  not  disposed  of  to  others;  see  note  5  to  Nburse  v.  Finch,  1  V.  344. 

91  That  the  residue  of  a  testator's  personal  property  is  the  proper  fund  to  be 
first  applied  in  discharge  of  his  debts,  and,  generally  speaking,  all  the  costs  of 
executing  his  will ;  see  note  2  to  HotDse  v.  Chapman,  4  V.  542. 

(1)  See  Mr.  Cox's  note  to  FarrmgUm  v.  KnighUy,  1  P.  WilL  550;  ^  Fonb.  Tr. 
Eq.  J27 ;  Bennet  v.  Bakhdor,  3  Bro.  C.  C.  28 ;  anU,  vol.  i.  63 ;  JVburat  v.  JYtidb, 
Homsby  v.  Finch,  4  Bro.  C.  C.  239 ;  ante,  vol.  i.  344 ;  ii.  78 ;  ClenneU  v.  Letoth- 
toaite,  Thornton  v.  TVow,  fVhite  v.  Evans,  Holford  v.  Jfood,  De  Mazar  v.  Pyhus^ 
Dicks  V.  Lambert,  ante,  ii.  465,  644 ;  iv.  21,  76,  644,  725,  and  the  note,  L  362. 

(a)  In  Massachusetts  and  most,  if  not  all  of  the  other  States,  the  executor  is  a 
trustee  for  the  residue  undisposed  of  in  all  cases.  See  Hayes  v.  Jackson,  6  Mass. 
153;  MM  v.  mt,  2  Hayw.  298 ;  3  Phil.  Ev.  (Cowen  &  Hill's  notes,)  1495, 1496; 
2  Story,  Eq.  Jur.  §  1208 ;  Iftfaon  v.  JVUson,  3  Binn.  557 ;  S.  C.  9  Serg.  &  Rawle, 
424;  JSreaves's  eatatt,9  Serg.  &  Rawle,  186,189, 190;  2  Williams,  Executors,  (2d 
Am.  ed.)  1050,  et  seq. ;  2  Story,  Eq.  Jur.  §  1208 ;  2  Fonb  Eq.  b.  2,  ch.  5,  §^  3,  note 
{k);  see  Denn  v.  Mien,  1  Penning.  44. 

(2)  For  specific  dispositions,  see  Coleman  v.  Coleman,  ante,  vol.  ii.  639,  and  the 
note,  641. 
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MAC  LEROTH  v.  BACON. 

[RoLL8.^1799,  NoY.  11, 12;  Dec  24.] 

Power  attempted  to  be  executed  by  invalid  inBtruments  held  not  executed  by 
the  general  words  of  a  wil]  containing  no  reference  to  it  (a) 

Power  to  appoint  for  the  benefit  of  a  mairied  woman  and  her  family  would  not 
include  the  husband  in  general:  but  upon  the  whole  will  an  appointment  in  his 
favor  was  established,  [p.  158.] 

Thomas  Llotd  by  his  will,  dated  the  2l8t  of  July,  1794,  gave  to 
Elizabeth  Lacey  Rolfe,  the  eldest  daughter  of  William  Rolfe,  1000/. 
for  her  own  use.  He  also  gave  to  and  for  the  benefit  of  Martha, 
the  youngest  daughter  of  William  Rolfe,  the  wife  of  Hugh  Mac 
Leroth,  a  Lieutenant  of  Foot,  the  like  sum  of  1000/. ;  which  he 
directed  should  be  paid  by  his  executors  and  trustees  to  the  said 
William  Rolfe,  if  living,  for  the  use  and  benefit  of  the  said  Martha 
Mac  Leroth,  and  to  be  by  the  said  William  Rolfe  either  settled  or 
limited  for  her  separate  use,  independent  of  her  husband,  and  as  a 
provision  for  her  and  for  the  benefit  of  her  children,  if  the  said 
William  Rolfe  shall  so  think  fit  and  direct ;  or  else,  the  whole  or  any 
part  of  it  to  be  paid  and  applied  for  the  benefit  of  his  said  daughter 
and  her  family  either  inmiediately  or  at  any  future  period  or  periods 
of  time,  as  the  said  William  Rolfe  shall  think  will,  all  circumstances 

considered,  be  most  useful  and  beneficial  to  her  and  her  family ;  and 

*\ 

(o)  The  power  may  be  executed  without  reciting  it,  or  even  referring  to  it, 
provided  the  act  shows  that  the  donee  had  in  view  the  subject  of  the  power. 
4  Kent,  (5th  ed.j  334, 335 ;  Hanloke  v.  GtU,  1  Russ.  &.  Mylne,  515. 

In  the  case  or  wills,  it  is  now  the  settled  rule,  that  in  respect  to  the  execntion 
of  a  power,  there  must  be  a  reference  to  the  subject  of  it,  or  to  the  power  itself; 
unless  it  be  in  a  case  in  which  the  will  would  be  inoperative,  without  tne  aid  of  the 
power.  A  general  disposition  of  property  by  will  would  not  necessarily  include 
property  over  w^ch  the  party  had  only  a  power.  The  will  however  in  order  to 
ezecnta  a  power  need  not  contain  in  itself  express  evidence  of  an  intent  to  do  ao. 
Though  the  will  does  not  refer  to  the  power,  it  will  operate  as  an  appointment 
under  the  power,  if  the  will  can  have  no  operation  without  the  power.  4  Kent, 
(5th  ed.)  vii  auprtu 

If  a  married  woman  having  a  testamentaxy  power  of  appointment  makes  a  will, 
it  most  be  intended  to  be  an  exercise  of  the  power,  although  it  contains  no  refer- 
ence to  it  ChmddUv.D3]htn^9^\m.W\  HoffTN.Bvarf^t^  But 
see  where  she  gave  all  to  her  husband.  Ltmpriart  v.  Vdvy,  5  Sim.  108 ;  LowU  v. 
BMd,  3  Sim.  275. 

If  the  will  does  not  refer  to  the  power  or  to  the  subject  of  it,  and  if  the  words 
of  the  will  can  be  satisfied  without  supposing  an  intent  to  execute  the  power, 
then  unless  such  intent  be  clearly  expressed,  it  is  no  execution  of  it  Bradish  v. 
GMs,  3  Johns.  Ch.  551 ;  Blagge  v.  MUes,  1  Stwy,  C.  C.  R.  426, 445.  This  last 
caae  contains  a  very  full  and  searching  exanunation  of  the  cases.  See  also 
fFtdker  v.  Maeku,  4  Russ.  76;  Doe  v.  Roake,  2  Bingh.  407;  &  €.6  Bam.  & 
Cteaa.  730;  Roakt  v.  Denn,  4  Bligh,  N.  S.  22;  S.  C.  1  Dow.  N.  S.  437;  Sugden, 
PoweiB,  (4th  Lond.  ed.)  287,  d  wq, ;  DavUa  v.  WtUiams,  3  Nev.  &  Man.  821 ; 
BomU  v.  Bladonan,  6  Madd.  190;  Lownda  y.  Loumds,  1  Young  &  Jer.  445; 
#Feft6  V.  ffonnor,  1  Jac.  dt  Walk.  352;  Ht(^to  v.  7\im<r,  1  Mvlne  &  Keen,  666; 
Ram  on  Wills  §  22^  208-224;  Wigxam  on  Int^pr.  of  Wills,  Prop.  2  p.  18, 
€i  seq.;  Jbidrtw  v.  Amiot,  2  Bia  C.  C.  (Am.  ed.  1844,) 297-304,  notes. 
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as  he  shall  direct  and  appoint ;  and  he  accordingly  willed,  that  the 
said  Mr.  Rolfe  shall  be  at  full  liberty  to  direct  the  manner,  in  which 
the  said  sum  of  1000/.  shall  be  applied  for  the  benefit  of  his  said 
daughter  Martha  and  her  f^ily  ;  and  that  the  same  shall  be  paid 
and  applied  accordingly.  But  if  the  said  Mr.  Rolfe  shall  die  with- 
out making  such  direction,  then  the  testator  willed,  that  the  said 
sum  of  lOOOZ.  shall  be  paid  and  applied  in  such  manner  as  the  said 
Martha  Mac  Leroth  shall  by  any  writing  under  her  hand  executed 
before  two  credible  witnesses  notwithstanding  her  coverture  and 
without  her  husband's  joining  therein  direct  or  appoint  to  be  applied 
for  the  benefit  of  her  and  her  family ;  and  he  willed,  that  the  receipt 
of  the  said  William  Rolfe,  if  living,  or  of  the  person  to  whom  he 
shall  by  writing  in  his  life-time  direct  the  same  to  be  paid,  express- 
ing the  same  to  be  received  by  him  or  them  for  the  benefit  of  his 
said  daughter  Martha  Mac  Leroth,  shall  be  a  full  discharge  to  his 
trustees  and  executors  for  the  said  sum  of  lOOOZ.  without  their  being 
bound  to  see  to  the  application  thereof  in  any  manner.  The  will 
then  proceeded  thus : 

"  And  to  that  end,  and  in  order  that  the  said  Mr.  Rolfe,  (who  best 
knows,  what  will  be  most  beneficial  for  his  said  daughter's 
[*  160]  *  interest)  may  give  directions,  to  whom  he  wishes  the  said 
lOOOZ.  to  be  paid  for  her  benefit,  and  in  the  manner,  in 
which  he  wishes  the  same  to  be  applied,  I  have  wrote  to  him,  ac- 
quainting him  of  this  my  intended  legacy ;  and  have  requested  him 
to  leave  directions  in  writing,  to  whom  he  wishes  the  same  to  be 
paid,  and  how  he  wishes  the  same  to  be  applied ;  so  that  my  trus- 
tees and  executors  may  at  every  event  pay  and  be  discharged  of  the 
said  legacy ;  and  may  on  no  account  be  involved  in  the  trusts  there- 
of, or  be  any  ways  aiiswerable  for  the  application  or  misapplication 
or  non-application  thereof.'' 

The  testator  died  soon  after  the  execution  of  his  will. 

The  executors  paid  the  legacy  of  1000/.  bequeathed  in  fiivor  of 
Mrs.  Mac  Leroth,  to  William  Rolfe ;  who  afterwards  by  his  will, 
made  in  1797,  revoking  all  other  wills,  gave  to  his  daughter  Elizabeth 
Lacey  Rolfe  40/. :  to  his  daughter  Martha,  the  wife  of  Hugh  Mac 
Leroth,  a  Captain  in  the  63d  Regiment  of  Foot,  the  like  sum  of  40/. 
for  her  own  separate  use ;  and  her  receipt  alone  to  be  a  sufficient 
discharge.  Then,  after  giving  some  legacies,  devising  some  freehold 
estates  in  trust  to  be  sold,  and  making  certain  specific  dispositions 
in  &vor  of  his  daughter  Elizabeth  Lacy  Rolfe,  he  gave  to  his  trus- 
tees and  executors,  their  executors,  &c.  all  his  goods,  chattels,  mon* 
ey,  securities  for  money,  credits,  and  all  other  his  personal  estate  and 
effects  whatsoever  and  wheresoever,  upon  trust  to  convert  the  same 
into  money ;  and  to  pay  his  debts,  funeral  and  testamentary  expenses, 
and  legacies ;  and  he  directed  the  residue,  together  with  the  produce 
of  the  estates  directed  to  be  sold,  to  be  divided  into  two  equal  shares ; 
and  he  gave  one  moiety  thereof  in  trust  for  Elizabeth  Lacey  Rolfe, 
her  executors,  &c. ;  and  he  gave  the  other  moiety  of  the  said  trust 
moneys  and  premises  in  trust  during  the  joint  lives  of  Hugh  Mac 
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Leroth  and  Martha,  his  wife,  to  pay  an  annuity  of  60/.  to  the  sepa- 
rate use  of  the  latter,  with  the  usual  directions  for  that  purpose ; 
and  after  the  death  of  Hugh  Mac  Leroth  in  her  life  to  pay  an  annu- 
ity of  100/.  for  her  life  to  her  separate  use  in  the  same  manner,  in 
lieu  of  the  annuity  of  60/. ;  and,  subject  to  the  said  annuities,  as  to 
the  capital  in  trust  for  all  her  children  born  or  to  be  bom  equally ; 
and  in  case  no  child  shall  live  to  attain  a  vested  interest,  in  trust  for 
Elizabeth  Lacey  Rolfe,  her  executors,  &c, 

•The  testator  Rolfe  died  upon  the  17th  of  June,  1798.  [•  161] 
He  had  made  a  will  previous  to  1790 ;  and  by  a  codicil, 
executed  in  December  in  that  year,  he  made  an  appointment,  with 
reference  to  a  former  will  of  Lloyd  giving  a  similar  legacy  in  favor 
of  Martha  Mac  Leroth  and  her  family,  subject  to  the  appointment 
of  Rolfe,  in  the  same  manner  as  in  the  will  of  1794 ;  of  which  leg- 
acy he  had  received  intimation  from  Lloyd.  He  made  another  will 
in  1791 ;  and  by  another  codicil,  dated  the  8th  of  August,  1795, 
(before  he  received  the  trust  money  under  Lloyd's  will),  and  des- 
cribed as  a  codicil  to  his  will,  reciting  Lloyd's  bequest  of  the  legacy 
of  1000/.  in  trust  for  Martha  Mac  Leroth  and  his  letter  to  him 
(Rolfe)  upon  that  ^subject,  and  also  reciting  a  bond  debt  of  his  son- 
in-law  Hugh  Mac  Leroth  to  him  of  800/.,  and  his  own  will,  as  far 
as  it  provided,  that  his  daughter  shall  not  have  the  provision  thereby 
made  for  her  until  her  husband's  debt  is  paid ;  and  stating,  that  the 
discharge  of  that  debt  would  be  beneficial  to  his  daughter  and  her 
family,  as  then  his  own  will  would  immediately  operate  for  his  daugh- 
ters benefit,  he  directed  the  executors  of  Lloyd  to  pay  the  legacy 
of  1000/.  to  his  own  executors,  for  the  purpose  of  retaining  the  debt 
of  800/.  and  the  interest ;  and  the  residue  he  appointed  for  the 
benefit  of  his  daughter  and  her  children. 

That  codicil  contained  no  other  disposition.  The  Ecclesiastical 
Court  refused  to  grant  probate  of  it  or  of  any  other  instrument  ex- 
cept the  will  of  1797.  That  of  1791  was  actually  cancelled.  The 
legacy  of  1000/.  was  paid  to  Rolfe  before  1797 ;  and  was  by  him 
kdd  out  in  stock ;  which  stood  in  his  name  at  his  death. 

Martha  Mac  Leroth  by  deed  poll,  dated  the  15th  of  December, 

1798,  and  attested  by  two  witnesses,  reciting  the  will  of  Lloyd,  and 

her  power  under  it,  in  pursuance  and  performance  and  by  virtue  of 

the  power  and  authority«so  given,  granted,  appointed,  and  directed, 

the  said  sum  of  1000/.  and  all  and  every  part  thereof,  and  all  inters 

est  and  dividends  thereof,  to  be  paid,  applied,  and  disposed  of,  in 

manner  and  for  the  purposes,  and  to  the  uses  and  intents  following: 

that  is  to  say ;  she  appointed  the  sum  of  800/.,  parcel  of  the  said 

sum  of  1000/.  to  be  paid  to  Hugh  Mac  Leroth,  or  to  such  person 

or  persons,  and  in  such  manner,  and  for  such  purposes,  as  he  shall 

tliink  fit,  and  as  he  shall  direct  or  order ;  and  as  to  the  sum  of 

5900/.,  residue  thereof,  she  directed  the  same  to  be  laid 

♦  out  in  Grovemment  securities  in  the  names  of  the  said     [•  162] 

trustees  of  WUliam  Rolfe,  in  trust  to  pay  the  interest  and 

<iividend8  thereof  to  her  for  her  natural  life ;  and  after  her  decease 
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to  permit  Hugh  Mac  Leroth  to  receive  the  same,  if  he  should  sur- 
vive her,  for  his  life ;  and  after  the  death  of  the  survivor  to  divide 
the  capital  among  all  and  every  their  child  and  children,  in  such 
manner  as  they  or  the  survivor  should  by  deed  with  two  witnesses 
or  by  will  to  be  attested  in  like  manner,  appoint ;  in  default  of  ap~ 
pointment,  equally ;  if  but  one,  to  that  one,  his  or  her  executors, 
administrators,  or  assigns ;  and  in  case  the  said  Hugh  Mac  Leroth 
shall  not  accept  of,  or  shall  not  dispose  of,  or  apply,  the  said  sum  of 
800/.  hereby  given  him,  or  shall  be  held  or  adjudged  incapable  of 
taking  the  same,  then  and  in  either  of  those  cases  she  appointed  the 
said  sum  of  800/.,  or  so  much  thereof  as  Hugh  Mac  Leroth  shall 
not  receive  or  apply,  to  be  laid  out  in  the  public  funds  upon  the 
trusts  declared  concerning  the  200/. 

The  bill  was  filed  by  Mac  Leroth  and  his  wife  against  Elizabeth 
Lacey  Rolfe,  the  executors  and  trustees  of  William  Rolfe,  and  the 
three  infant  children  of  the  Plaintiffs ;  praying  that  the  Plaintiff 
Martha  Mac  Leroth  may  be  decreed  entitled  to  appoint  the  said  sum 
of  1000/.  for  the  benefit  of  herself  and  family  in  manner  aforesaid ; 
that  the  said  deed  and  appointment  executed  by  her  may  be  de- 
clared valid,  and  carried  into  effect ;  that  the  sum  of  1000/.  may  be 
raised  and  paid  by  the  executors  of  William  Rolfe,  and  applied  ac- 
cording to  the  said  appointment,  or  otherwise  for  the  benefit  of  the 
Plaintiff  Martha  Mac  Leroth  and  her  family  pursuant  to  the  will  of 
Lloyd ;  and  that  the  will  of  Lloyd  may  be  established,  <&c. 

Mr.  Graham  and  Mr.  TVower^  for  the  Plaintiffs,  contended,  that 
Rolfe  having  made  no  appointment,  the  Plaintiff  was  entitled  to  ap- 
point this  fund ;  and  the  appointment  she  had  executed  vras  valid 
within  the  power ;  and  that  this  was  not  within  the  cases  of  elec- 
tion, much  less  within  those  of  satisfaction. 

Mr.  Piggott  and  Mr.  Sprangery  for  the  Defendant  Elizabeth 
Lacey  Rolfe,  insisted,  that  though  the  Spiritual  Court  had  refused 
to  grant  probate  of  Rolfe's  codicil,  notwithstanding  it  related  only 
to  the  trust  property,  not  his  own,  yet  its  being  called  a  codicil 
would  not  prevent  its  operating  as  an  appointment,  being  a  good 

execution  within  the  power. 
[•163]  *  Secondly,  they  contended,  that  Rolfe  supposing,  he 
had  made  a  good  appointment,  and  having  treated  the 
trust  fund  as  part  of  his  own  personal  estate,  and  made  his  will 
upon  that  supposition,  with  a  view  of  putting  his  daughters  up<Ni 
the  same  footing,  it  was  a  case  of  election  (1). 

Mr.  Bichards  and  Mr.  Shorty  for  the  infant  Children  of  the  Plain- 
tiffs. If  RoUe  has  made  no  appointment,  the  power  attaches  in  the 
Plaintiff:  but  he  executed  a  clear  appcMntment  in  1790.  As  to  that 
made  by  the  codicil  of  1795,  it  is  very  clear,  that  under  this  power 
to  appoint  for  the  benefit  of  her  and  her  family  he  could  not  appoint 
in  his  own  fiaivor.    In  a  late  case  upon  a  similar  trust,  the  trustee 

1)  Bee  the  authorities  upon  the  doctrine  of  election  referred  to,  cM<e,  vol.  iv. 
,  in  the  note  to  fforef  v.  JStot^  and  the  notes,  L  523, 7. 
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taking  the  fund  himself  in  consideration  of  letting  the  man  in  to  a 
share  in  his  trade  in  some  fish-shamUes,  your  Honor  held,  that  he 
could  not  do  so ;  though  it  might  be  in  some  respects  for  the  bene- 
fit of  his  fiimily. 

Then  does  the  will  of  1797  really  appouit  this  fund,  or  not? 
Upon  that  it  must  be  either  a  case  of  election  or  of  satisfaction.  As 
to  the  former  Rolfe  was  then  in  possession  of  the  lOOOl.,  subject  to 
the  trust.  There  is  nothing  upon  the  face  of  the  will  showing,  he 
ever  had  it  in  contemplation  to  propose  a  case  of  election.  In  that 
it  must  be  shown,  that  the  testator  gives  that,  which  does  not  belong 
to  him,  as  if  it  was  his  own.  There  is  nothing  of  that  sort  in  this  case. 
As  a  satisfiBMStion,  it  must  be  equivalent,  co-extensive  and  commensu- 
rate, with  the  debt  (1 ).  The  disposition  by  his  will  is  inconsistent  with 
the  will  of  Lloyd  in  many  respects ;  particularly  in  the  gift  over  in  de- 
hxAt  of  children.  It  is  impossible,  therefore,  that  it  can  be  a  satis&ction. 

Then  as  to  the  appointment  executed  by  the  Plaintiff,  the  clear 
intention  was,  that  this  fiind  should  be  applied  for  the  benefit  of 
Mrs.  MacLeroth  and  her  children.  The  first  part  of  the  will  shows, 
the  testator  intended  it  for  their  benefit  in  some  shape  or 
other.  •  They  are  first  pointed  out ;  and  the  word  «  chit-  [•  164] 
dren  "  having  occurred  in  the  beginning  of  the  will,  it  is 
impossible,  that  any  other  construction  can  be  given  to  the  word 
^^fiunily."  That  is  also  the  common  acceptation  of  the  word. 
The  husband  is  never  treated  as  part  of  his  wife's  family ;  though 
she  is  considered  part  of  his.  But  we  are  relieved  from  that  diffi- 
culty by  the  previous  use  of  the  word  "  children ; "  and  from 
the  first  part  of  the  will  it  is  clear,  the  testator  did  not  intend, 
the  husband  should  have  any  benefit  from  this  fund.  She  is 
bound  also'  to  appoint  the  whole ;  and  cannot  make  a  partial  ap- 
pointment 

Mr.  Cfraham,  in  reply.  The  case  of  election  or  satisfaction  can- 
not arise  under  this  will.  There  is  clearly  no  reference  to  the  pow- 
er; and  then  according  to  Andrews  v.  Jammot  (2)  the  testator  shall 
not  be  considered  as  executing  a  power,  where  his  own  property  sat- 
isfies the  words  of  the  will.  In  Standen  v.  Standen  (3)  the  Lord 
Chancellor  considering  that  rule  with  great  attention  approved  it : 
and  laid  hold  of  the  circumstance,  that  the  testatrix  disposed  of  real 
estate  ;  having  no  other  than  the  subject  of  the  power ;  and  there- 
fore must  have  referred  to  the  power ;  and  in  a  subsequent  case  (4) 
your  Honor  approved  that  decision. 

As  to  the  appointment  executed  by  the  Plaintiff,  the  word  '<  fam- 
ily "  has  various  significations.  The  distinction  attempted,  that  the 
husband  is  not  part  of  the  wife's  family,  though  the  converse  holds, 

(1)  For  tho  rales  upon  satisfaction  see  Hinekdijffk  v.  ffine^iffe,  and  ToUon  v. 
Cblims,  aakj  voL  iii  516;  iv.  483;  and  the  notes,  i.  lld»  2S9. 

E2Bro.C.C.297. 
AnUj  voL  ii.  589.     That  decree  was  affirmed  on  appeal  to  the  House  of 
.    See  the  note,  594. 
(4)  Langham  v.  JVenti^r,  emU^  vol.  iii.  407. 
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can  never  be  maintained.  He  is  the  very  essence  and  corner-stone 
of  the  family.  The  word  ''  or  "  in  this  will  marks  the  alternative. 
As  it  was  competent  to  Rolfe  to  consider,  that  it  was  for  the  benefit 
of  the  family  to  prevent  Mac  Leroth  from  going  to  gaol  for  this 
debt,  his  daughter  had  the  same  latitade. 

Master  of  the  Rolls  [Sir  Richabd  Peppeb  Arden].  I  have 
no  doubt,  except  as  to  the  last  point ;  whether  the  appointment  ex* 
ecuted  by  the  Plaintiff  Martha  Mac  Leroth  is  within  the  scope  and 
intention  of  the  power;  whether  by  the  word  "family"  (1)  the 
testator  meant  to  include  the  husband  in  some  circumstances,  in  oth* 
ers  to  exclude  him ;  and  whether  it  was  competent  to  her 
[*  165]  to  include  him,  or  not ;  upon  which  I  will  *  consider :  but 
as  to  the  other  points,  I  will  lay  them  out  of  the  case  now. 

First,  as  to  all  that  passed  previously  to  the  last  will  of  Lloyd. 
As  to  the  appointment  in  1790,  which  is  now  on  the  part  of  the 
children  contended  to  be  a  valid  appointment,  I  doubt,  whether,  it 
was  possible,  that  he  should  exercise  a  power  to  attach  upon  any 
other  will.  But  I  lay  that  out  of  the  case ;  for  I  am  of  opinion, 
that  it  is  revoked.  Nothing  is  so  clear,  as  that  this  is  all  tes- 
tamentary; the  paper  of  1790,  as  well  as  that  of  1795.  This 
power  is  created  by  the  will  made  in  1794 ;  and  upon  that  it 
must  rest.  It  is  contended,  that  all  these  provisions  in  that  will  put 
it  in  her  power  to  give  it  to  herself ;  for  it  cannot  be  contended,  that 
she  m^ht  give  it  to  her  husband,  and  not  to  herself.  Upon  that 
will  Rolfe  acted  ;  having  plainly  an  intimation  given  to  him  of  the 
will  Lloyd  actually  made  ;  and  he  proceeded  to  act  upon  it ;  which 
has  totally  done  away  every  thing,  that  could  be  inferred  from 
the  appointment  of  1790,  referring  to  the  will  then  made  and  any 
other  will.  Then  coming  to  execute  the  power  he  really  had,  he 
acts  upon  it,  reciting  it  accurately,  by  the  codicil  of  1795  to  a  will 
executed  in  1791,  which  vnll  is  not  produced,  and  the  contents  of 
which  we  are  at  a  loss  to  know,  he  directs  part  of  this  legacy  to  be 
applied  in  satisfaction  of  his  own  debt,  having  annexed  the  condition, 
that  she  shall  conform  to  his  will.  No  doubt,  it  was  perfectly  ccrni- 
petent  to  him  to  impose  that  condition ;  whether  the  appointment  in 
favor  of  the  husband  was  good,  or  not ;  and  they  must  comply  with 
the  condition  or  forfeit  their  interests  under  the  will.  Then  after 
having  made  that  codicil,  he  receives  from  the  executors  of  Lloyd 
that  money ;  which  by  that  codicil  he  had  directed  to  be  paid  to  his 
own  executors.  That  payment  made  it  absolutely  necessary,  that 
he  should  again  declare  his  will  as  to  this  sum  of  trust-money.  But 
having  received  the  money  he  makes  this  will ;  which  does  dispose 
of  his  own  estate  ;  and  makes  the  provision  he  thought  fit  for  his  two 
children  ;  but  takes  no  notice  of  the  power:  nor  refers  in  any  de- 
gree to  this  sum  of  10002.  Then  can  I  refer  his  last  will  to  any 
supposed  condition  referred  to  in  a  former  will,  which  he  bad  either 

(1)  JhOe,  WaU  v.  Watt,  vol.  iii.  244,  and  tho  note,  247;  pod,  BarruB  v.  Patdk, 
vol.  viii.  604 ;  Outusff  v.  Cdmanj  ix.  319 ;  fTrighi  v.  Mtyns,  xvii.  255 ;  xuc.  299. 
VOL.  V.  10* 
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destroyed  or  cancelled,  in  a  case,  where  he  begins  by  expressly  revok- 
ing all  other  wills  ?  Then  the  question  is  only,  whether  this  last  will 
is  an  execution  of  the  power.  It  has  no  reference  to  the 
power ;  and  from  the  nature  *  of  it  can  only  be  considered  [*  166] 
not  as  executing  the  power,  but  as  a  disposal  of  his  own 
fortune.  He  must  therefore  be  considered  as  having  in  his  hands 
that  sum  of  1000/.,  applicable  to  Lloyd's  will ;  and  as  having  died 
without  executing  the  power  in  such  a  manner,  that  the  Court  can 
say,  how  he  has  done  it  (er). 

The  only  remaining  question  is,  whether  Mrs.  Mac  Leroth  has 
well  disposed  of  it  in  the  alternative,  that  her  father  has  not.  My 
inclination  is  in  favor  of  what  she  has  done.  I  do  not  like  to  criti- 
cise upon  the  word  '^  family."  In  some  circumstances  her  husband 
may  be  considered  as  part  of  her  family :  but  it  is  extraordinary,  if 
the  testator  meant,  that  she  should  make  a  present  of  it  to  her  hus- 
band. He  has  not  said,  she  may  dispose  of  it  in  such  manner  as 
may  be  of  benefit  to  lier,  her  husbahd,  and  family.  I  must  consider 
a  little  more  of  that  point ;  being  clear  upon  the  others ;  that  Rolfe 
has  made  no  appointment ;  and  I  am  very  sorry,  that  it  must  be 
considered,  that  Mac  Leroth's  b<Hid  is  an  existing  debt  to  be 
enforced  against  him.  Whether  he  will  be  enabled  to  deduct  that 
under  this  appointment  of  his  wife,  I  shall  take  more  time  to  con 
aider  (fr). 

Dec.  9Aih,  Master  of  the  Rolls  [Sir  Richard  Pepper  Ar- 
osn].  I  have  had  some  doubt  upon  this  point ;  and  I  am  only 
anxious,  that  the  decree  shall  not  be  supposed  to  be  a  determination, 
that,  wherever  a  legacy  is  given  to  trustees,  in  trust,  for  instance,  for 
a^eme  caveri  and  her  family,  it  is  to  be  understood,  that  the  trustees 
would  be  authorized  to  advance  to  the  husband  any  gross  part  of 
that  capital ;  for  the  construction  of  such  a  legacy,  unaccompanied 
by  any  other  circumstances,  would  be,  that  it  should  be  applied  for 
her  and  her  children ;  and  I  desire  to  have  it  understood,*  that  I  by 
no  means  give  it  as  my  opinion,  that  the  application  of  that  money 
for  the  use  of  the  husband  would  be  within  the  trust.  But  the  question 
in  this  cause  depends  entirely  upon  the  meaning  of  the  whole  will  as 
to  the  word  '*  family,"  as  there  used  ;  and  upon  the  whole  will  I 
am  satisfied,  I  am  fuliSlling  the  intention  of  the  testator  by  the  decla- 
ration I  shall  make.  There  is  a  clear  intention,  either  that  this  leg- 
acy shall  be  settled  upon  her  and  her  children,  to  be  limited  to  her 
separate  use,  and  as  a  provision  for  her  and  her  children,  and  if  that 
put  of  the  will  had  taken  place,  no  doubt,  the  husband  could  have 
taken  no  share,  or  in  the  alternative ;  for  if  that  provision 
*  does  not  please  Rolfe,  the  testator  gives  him  leave  to  [*  167] 
substitute  another  "  the  whole  or  any  part  of  it  to  be  paid 
and  applied  for  the  benefit  of  his  said  daughter  and  her  family :" 

(a)  See,  onfe,  159,  note  (o). 
\h)  See,  ;nw«,  168,  note  {a\ 
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even  there  it  might  be  said  to  mean  the  same  as  <<  children  "  before 
meant :  but  he  adds,  '^  either  immediately  or  at  any  future  period  or 
periods  of  time,  as  the  said  William  Rolfe  shall  think  will,  all  cir- 
cumstances considered,  be  most  useful  and  beneficial  to  her  and  her 
family/'  &c. 

Upon  this  it  is  dear,  he  meant,  either,  that  Rolfe  might  settle  it 
upon  her  and  her  children  after  her,  and  if  she  had  any  then,  they 
were  very  young,  so  that  nothing  could  be  then  applied  for  their 
benefit,  or  that  he  was  to  have  the  power  to  advance  any  part  or 
the  whole,  either  immediately,  or  in  any  way  he  should  think  under 
the  circumstances  most  beneficial  for  her  and  her  family.  He  might, 
I  think,  have  advanced  part,  to  set  up  the  husband  in  trade.  The 
testator,  I  think,  meant,  he  should  have  that  power ;  and  the  word 
<<  family  "  as  here  used,  was  meant  in  a  more  extensive  sense  than 
children  ;  for  he  had,  first  provided  for  giving  it  to  her  and  her  chil- 
dren ;  and  then  the  subsequent  direction  is  to  apply  it,  not  for  her 
and  her  children,  but  for  her  and  her  family  :  and  then  if  he  does 
not  think  fit  to  make  such  direction,  it  is  to  be  applied  in  such  man- 
ner as  Mrs.  Mac  Leroth  diall  by  any  writing,  &c.  appoint  for  the 
benefit  of  her  and  her  &mily.  .  Though  an  appointment  was  intend- 
ed, none  was  regularly  made.  Then  it  was  for  her  to  direct  any 
part  to  be  applied  as  she  thought  fit,  not  for  the  benefit  of  herself 
and  her  children,  but  herself  and  her  family.  The  construction  her 
father  put  upon  it  is  the  true  construction,  as  the  testator  must  have 
intended.  Therefore  desirii^  to  be  understood,  that  the  word 
^<  family  "  would  not  include  the  husband,  except  from  the  context 
it  must  do  so,  I  think,  under  these  words  it  does  include  any  means 
the  father  should  think  fit  to  advance  the  husband  in  the  world ; 
and  if  he  did  not,  it  gave  her  power  to  apply  it  for  any  part  of  her 
family.  The  letter  from  the  testator  to  Rolfe,  telling  what  i)e  in- 
tended to  do,  and  desiring  him  to  leave  directions,  how  he  wishes 
the  legacy  to  be  applied,  shows,  the  power  is  very  large.  The  ap- 
pointment made  by  Rolfe,  prior  to  the  death  of  Lloyd,  I  have  de- 
termined to  be  totally  void  to  any  purpose  with,  reference  to  the  will, 

that  afterwards  took  place ;  and  the  attempt  by  the  codicil 
[*  168]     of  1795  *  to  dispose  of  part  was  put  an  end  to  entirely 

by  the  act  of  receiving  from  the  executors  of  Lloyd  the 
money,  and  having  power  to  dispose  of  it,  as  he  thought  fit  But  it 
did  not  rest  there ;  for  after  that,  I  fear,  not  very  accurately  revert- 
ing to  what  he  had  done,  he  made  another  will  revoking  iJl  former 
wiUs  ;  and  the  Spiritual  Court  have  held  that  codicil  revoked  also ; 
and  therefore  have  not  granted  probate  of  it ;  and  consequently  I 
cannot  read  it.  Then  as  there  is  an  end  of  that  codicil,  and  it  must 
be  laid  out  of  the  case,  Rolfe  died  intestate  as  to  this  10002.,  vnth 
that  fund  in  his  hands  ;  and  not  having  made  any  due  applicatiiMi 
of  it,  I  am  of  opinion,  he  had  at  his  death  that  sum  in  his  hands 
subject  to  the  trust ;  and  his  executors  are  bound  to  apply  it  accord- 
ing to  the  trusts  of  Lloyd's  will,  and  as  if  Rolfe  had  never  acted 
under  it.    In  that  event,  being  clearly  of  opinion,  Rolfe  had  it  in 
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his  power  to  buy  a  commidsion  for  the  husband,  to  set  him  up  in 
trade,  or  to  do  any  act  for  the  benefit  of  him,  and  her,  and  their 
children,  and  not  having  done  so,  the  question  is,  what  was  her 
power  ?  The  will  in  creating  her  power  does  not  go  back  to  direct 
an  application  to  her  separate  use  and  for  the  benefit  of  her  and  her 
children :  but  it  is  to  be  for  the  benefit  of  her  and  her  family,  either 
then,  or  at  any  future  period.  She  might  have  bought  a  house  to 
have  set  her  husband  up  in  trade,  or  have  applied  it  in  any  way  to 
conduce  to  the  benefit,  not  only  of  herself  and  her  children,  but,  as 
Rolfe  might  have  done,  {o9  any  part  of  her  family.  She  has  ap- 
pointed 8002.  for  the  benefit  of  her  husband.  If  she  might  set  him 
up  in  trade,  she  might  give  it  to  him  to  apply  it. 

Therefore,  not  without  some  doubt,  but,  I  think,  upon  the  true 
construction  of  this  will,  not  wishing  to  have  it  understood,  that  in 
any  other  case  differently  <^umstanced  the  word  '*  family "  shall 
be  hdd  to  mean  the  husband,  I  am  of  opinion,  the  Plaintiff  Martha 
Mac  Leroth  had  full  power  to  appoint  this  fund  for  the  benefit  of 
her  husband ;  and  the  appointment  she  has  executed  must  be  de- 
dared  valid  (a).  

1.  That  an  ezjpresB  recital  of  a  pover  is  not  necessary  to  enable  a  testator  to 
dispose,  by  will,  of  the  subject  of  toe  power;  see,  onle,  note  5  to  Blake  v.  Bun- 
burtfy  1  V.  194.  As  to  the  extent  to  which  Courts  of  Equity  will  go  in  aiding 
imperfect  executions  of  power ;  see  the  notes  to  BuU  v.  Fca^,  1  V.  270.  And 
Ihit  a  general  devise,  where  the  testator  had  no  lands  whatever  of  his  own,  may, 
in  order  to  prevent  the  will  fiom  bein^  nuffatoiy,  pass  lands  over  which  he  had 
merely  a  power  of  disposition ;  though  it  is  by  no  means  to  be  understood,  that, 
in  every  case,  words  which  are  suflScient  to  give  a  person's  own  property,  are 
abo  sufficient  to  give  property  over  which  he  has  a  power  of  appointment ;  see 
note  4  to  Siaukn  v.  SUmdmj  9  V.  589. 

2.  It  is  only  in  cases  (like  the  present)  where  the  ordinary  construction  is  con- 
trolled by  the  context  or  a  will,  that  the  word  "  family  "  is  held  applicable  to  per- 
sons not  within  the  Statute  of  Distributions,  at  least,  when  the  will  is  to  be  exe-  , 
cated  by  the  Coart;  see  note  5  to  Brown  v.  Higg$j  4  V.  708. 

(a)  The  acceptation  of  the  term  "family  "  may  be  narrowed  or  enlarged  by  the 
context  of  the  will,  so  as  in  some  instances  to  mean  children,  or  in  others,  heirs, 
or  it  may  even  include  relations  by  marriage.  See  2  Williams,  Elxecutors,  (2d 
Am.  ed.)  818,  819 ;  Bladewdl  v.  BuUj  1  Keen,  176 ;  FFood$  v.  Woods,  1  Mylne  & 
Craiff.  401;  Doe  Y.  Fkmmmg,  3  Cr.  Mees.  &  Roe.  638 ;  Sugden  on  Powers,(4th 
LonI  ed.)  525. 
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SAYERS,  Ex  parte. 

[1600,  Jan.  22.] 

A.  ABROAD  commissions  B.,  in  London,  to  send  him  foreign  coin ;  with  particular 
directions  as  to  the  manner  and  limes  of  sending  it;  and  remits  bills ;  which 
B.  discounts;  and  the  coin  required  not  being  to  be  had  in  England,  sends 
two  remittances,  not  equal  to  the  amount  of  A.'s  bills,  to  Lisbon,  for  the  pur- 
pose of  procuring  it :  with  directions,  if  it  cannot  be  had,  to  return  bills.  The 
coin  not  being  to  be  had,  bills,  nearly  to  the  amount  of  tiie  remittance  to  Lis- 
bon, not  indorsed  by  the  corresponaent  there,  are  returned ;  and,  B.  in  the 
interval  becoming  bankrupt,  are  received  by  his  assignees.  A.  was  held  to 
have  a  lien  upon  those  bills  upon  the  particular  circumstances :  the  Lord  Chan- 
cellor expressing  much  doubt,  whether  the  lien  would  hold  in  the  case  of  a 
remittance  to  buy  goods  in  the  way  of  trade,  (a) 

The  petitioner,  paymaster  of  the  forces  in  the  island  of  Domin* 
ica,  wrote  to  the  house  of  Cheap  and  Laughnam  in  London  to  pro- 
cure and  send  out  to  him  foreign  coin,  half  joes  and  dollars ;  with 
directions  to  send  him  to  the  amount  of  50001.  at  one  time,  5000Z. 
at  another,  and  the  same  sum  by  every  succeeding  opportunity  by 
the  packet  or  otherwise.  He  soon  afterwards  inclosed  them  two 
bills  upon  the  Paymaster  General  for  10,0002.  and  6000/.  for  which 
he  desired  them  to  give  him  credit ;  and  he  drew  upon  them  for 
above  2000/. 

Cheap  and  Laughnam  having  discounted  the  bills,  received  from 
the  petitioner,  and  the  coin  required  not  being  to  be  procured  in 
England,  remitted  5600/.  to  Peter  and  Co.  at  Lisbon ;  with  direc- 
tions to  purchase  joes,  and  if  they  could  not  procure  them,  to  return 
the  money  in  good  bills ;  and  at  the  same  time  wrote  to  the  pe- 
titioner, that  they  had  made  a  remittance  to  Lisbon  for  the  purpose 
of  procuring  the  coin.  About  a  month  afterwards  Cheap  and 
Laughnam  made  another  remittance  to  Lisbon  to  the  same  amount ; 
with  directions  to  send  joes  and  dollars,  or,  if  they  were  not  to  be 
procured,  good  bills  ;  but  soon  afterwards  they  countermanded  the 
order  as  to  the  dollars ;  desiring  only  joes.  The  answer  from  Lis- 
bon was,  that  it  was  impossible  to  procure  joes ;  and  that  at  all 
events  they  could  not  send  more  than  half  in  coin ;  being  obliged 
by  a  regulation  of  Government  to  take  part  in  Government  paper. 
Soon  afterwards  they  sent  good  bills,  but  not  indorsed  by  them,  for 
very  near  the  amount  of  the  remittance.  In  the  interval  Cheap 
and  Laughman  having  become  bankrupts,  those  bills  got  into  the 
hands  of  their  assignees. 

The  petition  claimed  these  bills  as  the  specific  property  of  the 
petitioner. 

The  Solicitor  General,  [Sir  WiUiam  GrarU],  in  support  of  the 
petition.  It  is  not  necessary  to  show,  that  the  identical  bank- 
notes and  guineas,  for  which  the  bankrupts  discounted  the  bills, 

(o)  See  Story,  Agency,  §  298,  and  notes ;  Cod^^nf^on  v.  Bo^,  5  Johns.  Ch.  54 ; 
S.  a  90  Johns.  637. 
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were  remitted  to  Lisbon,  and  produced  the  biOs  in  question.  If  the 
foreign  coin  had  arrived  in  England  after  the  bankruptcy,  it  would 
have  belonged  to  the  petitioner.  Then  are  not  these  bills  in  just 
the  same  situation  ?  The  difference  in  the  amount  of  the  return 
from  Lisbon  probably  proceeded  from  the  exchange. 

The  Attorney  General,  [Sir  John  M%tford\,  and  Mr.  Mamjield,  for 
the  Assignees  under  the  Commission.  If  the  bills  remitted  to  Lon- 
don by  the  petitioner  bad  remained  in  the  possession  of  the  bank- 
rupts at  the  time  of  the  bankruptcy,  they  would  have  had  them  upon 
a  specific  trust ;  which  would  have  bound  the  assignees.  But  that  is 
not  the  state  of  this  case ;  for  previously  to  the  bankruptcy  they  had 
discounted  those  bills ;  then  they  remit  56002.  to  Lisbon  in  bills, 
which  they  purchased  in  *London.  They  do  that  out  of  the  general 
cash  of  the  house.  It  may  be  what  they  receive  for  the  discount  of 
those  bills :  but  the  moment  they  were  discounted,  and  the  produce 
came  to  the  bands  of  the  bankrupts,  their  situation  was,  that  they 
were  debtors  to  the  petitioner  for  the  sum  received  for  them  ;  and 
then  be  could  only  prove  under  the  commission  in  respect  of  that 
Then  has  any  thing  been  done,  constituting  that  fund  a  specific 
property,  that  did  not  pass  by  the  assignment,  but  was  the  petition- 
er's property  in  the  hands  of  the  bankrupts  under  a  trust  ?  Sup- 
pose, the  bills  remitted  to  Lisbon  had  been  bad :  how  would  they 
have  been  the  petitioner's  loss  ?  If  the  joes  had  been  actually  pur- 
chased, being  purchased  for  the  petitioner  those  specific  joes  might 
have  b^en  his  property.  So  they  might  have  been,  if  the  bankrupts 
had  not  a  shiUing  of  the  petitioner's  in  their  hands ;  but  the  joes  not 
being  purchased,  but  bills  being  remitted  to  the  bankrupts  in  conse- 
quence of  the  remittance  by  them  to  Lisbon,  what  can  give  the  pe- 
Moner  a  greater  lien  upon  those  bills  and  that  sum  of  5600/.,  part  of 
the  produce  of  the  bills  discounted,  than  the  rest  of  those  bills.  The 
remittance  to  Lisbon  did  not  alter  the  property  at  all.  The  fund 
remained  the  property  of  the  bankrupts  just  as  before.  Suppose  a 
general  debt ;  that  upon  a  balance  of  accounts  the  bankrupts  had 
been  indebted  to  the  petitioner  in  10,000/. ;  and  he  had  desired  them 
to  purchase  joes ;  and  then  this  transaction  had  taken  place :  Could 
he  claim  a  lien  upon  the  bills  returned  ?  What  is  the  difference  ? 
The  bills  remitted  for  a  particular  purpose  they  have  converted  into 
a  general  debt ;  and  then  this  transaction  took  place.  The 
principle  applies  to  cases,  *  where  specific  effects  come  to  [*  HI] 
the  hiuids  of  the  assignees ;  which  must  be  subject  to  the 
trusts  upon  which  the  bankrupts  held  them :  but  a  debt  due  fit>m 
the  bankrupts  cannot  be  considered  as  held  upon  a  trust.  They  are 
debtors ;  and  responsible  as  such,  if  they  do  not  do  what  was  re- 
quired. There  would  be  no  end  of  such  liens,  if  all  sums  remitted 
to  traders  are  to  be  pursued  through  every  possible  transaction.  It 
would  go  to  a  great  extent.  It  might  as  well  be  contended  against 
a  banker,  who  had  received  a  sum  of  money  from  a  particular  cus- 
tomer to  keep.  It  is  an  unfortunate  case,  where  a  person  has  sold 
goods  to  the  bankrupt ;  who  receives  money  for  them :  but  there  is 
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no  pretence  in  that  case  for  a  lien.  In  the  bankruptcy  of  Cox  and 
Heisch  a  person  had  engaged  with  them  in  an  adventure  by  a  remit- 
tance to  Petersbuigh ;  in  which  his  interest  was  one  fourth.  Upon 
a  remittance  of  bills  from  Petersbuigh  on  that  account  Cox  and 
Heisch  discounted  them ;  and,  knowing  they  were  responsible  for 
one  fourth,  they  put  aside  a  sum,  rather  more  than  that ;  meaning 
to  pay  it  to  that  person  :  but  upon  a  considerable  bankruptcy  in  the 
mean  time  finding  they  must  fail  they  suspended  the  actual  payment : 
but  the  sum  appropriated  was  clearly  distinguishable  in  bank  notes. 
Upon  petition  for  these  notes  and  some  others,  which  were  clearly 
specific,  your  Lordship  thought  the  petitioner  entitled  to  the  latter, 
but  not  to  the  notes,  which  it  was  the  intention  of  the  bankrupts  to 
pay  to  him  in  respect  of  his  fourth  of  the  adventure :  but  they  were 
considered  mere  debtors  to  him  fot  that  sum.  So  in  this  case,  when 
the  bills  were  discounted,  they  became  debtors  to  the  petitioner  for 
the  money  received  upon  them ;  apd  nothing,  that  passed  afterwards, 
can  make  any  bills,  particularly  these  bills,  the  specific  property  of 
the  petitioner.  If  the  bills  they  got  had  proved  bad,  they  must  have 
taken  the  consequence.  Whether  they  had  a  right  to  chaige  him 
wiUi  any  loss  by  interest,  &c.  in  the  course  of  exchange,  is  a  differ- 
ent question.  If  without  any  remittance  he  had  directed  them  to 
make  the  purchase,  and  they  had  tried,  but  could  not,  they  might 
perhaps  have  a  right  to  charge  him  with  the  expense :  but  he  would 
not  be  responsible  for  the  goodness  of  the  bills.  Besides,  the  remits 
tance  by  the  petitioner  was  not  upon  a  special  trust,  but  remitted 
upon  his  general  account  He  desires  them  to  give  him  credit  for 
the  bills ;  and  he  draws  upon  them.  That  money  was  not  distin- 
guished in  their  hands  from  any  of  their  other  money ;  and  it  was 
indifferent,  with  what  money  or  biUs  the  joes  were  bought.    There 

was  no  appropriation. 
[^172]         *  Lord  Chancellor  [Louo&bobouoh].     It  strikes  me, 

that  the  case  of  a  lien  is  very  distinguishable  from  the  case 
cited  of  the  Russian  adventure ;  in  which  there  never  was  any  sev- 
erance from  the  general  property  of  the  bankrupts. 

I  take  it  to  be  clear  upon  the  correspondence  in  this  case,  that  the 
money  was  sent  for  a  particular  purpose ;  for  the  purpose  of  pro- 
curing foreign  coin.  The  first  letter  distinctly  marks  the  order  to 
send  5000Z.  at  one  time,  5000/.  at  another,  and  the  same  sum  by 
every  opportunity  by  the  packet  or  otherwise.  He  remits  bills  up<m 
the  Paymaster  General.  Then  what  is  done  ?  The  order  not  being 
to  be  executed  in  London,  they  proceed  to  execute  the  trust  by 
sending  to  Lisbon,  perhaps  out  of  the  very  money  received  upon 
those  bills,  but  out  of  their  funds,  having  received  the  bills,  for  the 
purpose,  it  is  expressly  declared  in  their  correspondence,  of  making 
the  purchase.  It  is  admitted,  very  properly,  that  if  joes  had  been 
returned,  the  petitioner  would  have  a  ri^t  to  them,  as  purchased  bj 
his  order  with  money  remitted  by  him  for  that  purpose.  It  does  not 
remain  a  general  debt ;  they  proceeding  to  execute  the  trust  by  do- 
ing all,  that  was  in  their  power.    The  thing  was  not  to  be  bought 
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here.  They  send  to  Lisbon.  Suppose,  tiie  petitioner  had  gone  to 
Lisbon  :  he  might  .have  stopped  the  execution  of  the  commission  ; 
saying,  he  did  not  want  the  foreign  coin,  but  would  take  it  in  bills 
<nr  any  other  way.  Suppose,  it  could  have  been  done  by  the  pur- 
chase of  joes,  but  Peter  and  Co.  had  purchased  some  other  coin : 
the  petitioner  might  have  affirmed  or  dis-affirmed  it.  But  what  has 
happened  ?  Joes  not  being  to  be  found  these  bills  are  sent.  The 
petitioner  might,  if  he  had  gone  to  London,  have  gone  to  them,  and 
said,  he  would  take  the  bills.  It  would  be  a  narrow  rule  to  hold, 
that,  the  commission  being  in  train  to  be  executed,  the  property, 
being  separated  and  severed  property  by  the  accident,  that  the  joes 
were  not  bought,  should  be  lost  to  the  owner.  I  am  inclined  there- 
fore to  allow  the  lien  in  this  case,  and  to  direct  the  assignees  to  de- 
liver over  the  bills.  It  is  a  particular  case  ;  and  different  from  any, 
that  has  occurred. 

For  the  Asnenees.  It  is  a  very  important  pomt.  The  money  got 
into  the  general  fund.  Suppose  money  had  been  sent  for  the  pur- 
pose of  buying  goods  ? 

*Lord  Chancellor.  [Loughborouoh].     I  doubt  much     [*  173] 
whether  it  would  apply  to  that  case  of  buying  goods. 
There  is  a  great  deal  of  traffic  and  exclumge  there. 

I  feel,  there  is  a  oonsidafable  degree  of  singularity  in  this  case ; 
and  if  you  wish  it,  I  will  consider  farther  of  it.  It  is  a  very  hard  case. 
It  is  very  fit  for  the  consideration  of  the  creditors  too ;  for  it  is  clear, 
the  fimd  is  increased  by  this  sum  of  16,0002.  If  it  got  into  the  gene- 
ral fund,  it  got  out  again.  It  acquires  an  identity  and  a  distinction 
from  all  the  rest  of  the  fund  by  the  application  of  it,  by  sending  it 
to  Portugal. 

The  bills  having  been  paid,  the  order  was  made  for  payment  of  the 
money  to  the  petitioner :  the  point  not  being  farther  pressed  by  the 
assignees.  

h  BiLu  and  mytes  of  a  frincipai  in  the  hands  of  a  ftctor,  remain  the  pn^Mrty 
of  the  former,  nnless  there  u  a  special  bargain  between  the  parties  to  the  con- 
trary. A  ainular  principle  is  applied  to  dealings  between  customer  and  banker: 
upon  the  death,  or  iailare,  of  a  banker,  his  customer  has  a  right  to  the  bills  by 
hnn  deposited,  and  not  sent  on  a  general  acconnt,  so  long  bs  thev  remain  in  spe- 
cie; and  th^  do  not  go  to  the  executors  or  administFatofB  of  the  banker  in  the 
one  case,  or  to  his  assigneeB  in  the  other.  Thmi^mon  v.  Giiei,  3  Dow  &  RyL 
74dw  So,  when  bills  are  sent  bv  a  foreign  correspondent  to  a  merchant  here,  to 
be  received,  and  the  mone^  to  be  qiplira  to  a  particular  use ;  should  the  mer- 
chant become  bankrupt  beioie  the  money  is  received  on  the  bills,  the  correspond- 
ent hss  a  special  Uen  in  respect  i^  those  bills,  and  the  money  is  not  to  be  divided 
among  the  creditors  at  large:  Ex  parte  Oundl,  AmbL  797 ;  Ex  parte  Ptaae^  19 
Yea.  44;  jBM  v.  PiUOer,  5  T.R.  496:  but  although  bills  undue,  or  remitted  for  a 
paxticular  purpose  to  a  banker,  are  held  in  trust,  and  the  remitter  has  a  Utn 
thereon,  so  long  as  they  remain  in  the  banker's  own  hands ;  yet,  if  such  bills  are 
sent  indorsed,  the  banker  may  discount,  sell,  or  pledge  them :  such  acts  would, 
no  doubt,  be  a  breach  of  trust,  which  it  would  be  desirable  to  restrain ;  but,  if  \he 
remitter  of  the  bills  could  follow  them  into  the  hands  of  other  holders  for  good  con- 
ffidemtion,  the  negotiation  of  bills,  neceswry  fiir  the  purposes  of  cooiiaeice,  would 
beatastaad.    CUIm  v. JIIMm,!  Bos. &.PulL 651;  £r|i09ie  !^^ 
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99SL    It  ia  quite  clear,  that  short  bilhy  in  the  poaooroion  of  banfcera,  are  to  be  wa- 

aidered  aa  still  remaining  in  the  possession  ofthe  customers,  by  their  agents,  and, 
on  failure  of  the  bankers,  the  bills  must  be  specifically  retiirned,  unless  there  was 
an  agreement,  either  express,  or  plainly  to  be  inferred  fit>m  the  dealings  between 
the  parties,  that  the  bills  were  to  be  considered  aa  cash ;  Ex  parte  Sargeantj  1 
Rose,  154 ;  and  although  the  bills  may  have  been  due  before  Uie  bankruptcy  of 
the  agent  to  whom  they  were  consigned,  yet,  if  he  has  not  received  their  amount, 
the  remitter  has  a  right  to  the  bills,  if  they  are  good,  though  he  has  also  a  right  to 
say,  the  bankrupt,  by  keeping  the  bills  after  they  were  due,  has  so  far  made  them 
his  own,  that,  if  they  prove  ^x>d  for  nothing,  he,  the  remitter,  may  renounce  them, 
and  go  against  Uie  bankrupt's  estate.  Ex  parte  SoUara^  18  Ves.  230.  Bills 
remitted  ^  a  banker  and  with  power  to  discount,  even  for  general  purposes,  if 
they  are  not  actually  discounted  before  the  banker  fiuls,  remain  the  property  of 
the  remitter.    Expiaie  The  LeedB  Bank,  inre  BoUero,  19  Ves.  60. 

2.  We  have  seen  above  that  short  bills,  in  the  hands  of  a  banker,  are  specific- 
allv  the  property  ofthe  remitter,  but  it  must  be  distinctly  understood,  they  remain 
subject  to  the  balance  ofthe  account  between  the  parties,  and  to  any  acceptances 
which  the  bankrupt  has  given  on  the  strength  of  such  bills ;  Ex  parte  Boidon,  17 
Yes.  421;  Giles  v.  Perkins,  9  East,  14;  Ex  parte  JFaring,  19  Ves.  349;  and 
though  short  bills,  and  bills  sent  for  a  particular  purpose,  are  to  be  returned  on 
banlmiptcy,  it  does  not  follow  that  all  bills  due,  and  sent  on  general  accopnt,  are 
also  to  be  returned.    Ex  parte  M^Gae,  19  Ves.  610. 

3.  The  distinction  between  goods  consigned  to  a  factor,  {Ex  parte  Dumas,  1 
Atk.  233,)  or  bills  sent  to  a  banker,  and  cash,  is,  that  the  latter  cannot,  except  in 
very  rare  instances,  be  identified.  Trover  may  be  brought  for  bills ;  but  cash, 
generally  speaking,  has  no  ''  ear-mark : "  Ex  parte  M^Gae,  19  Ves.  611 :  the  prin- 
cipal case,  nowever,  is  an  authority,  that  although  bills  sent  for  a  particular  pur- 
pose may  have  been  discounted,  yet,  if  the  proceeds  can  be  specifically  traced 
into  other  bills,  remaining  in  the  agent's  hands  when  he  becomes  banlmipt,  the 
bOls  so  identified  in  substance,  though  commuted  in  form,  will  still  be  impressed 
with  a  lien  in  favor  of  the  remitter ;  Bee,  post,  the  note  to  Hassall  v.  SmUkers,  12 
V.  119. 


THE  EAST  INDIA  COMPANY  v.  NEAVE, 

[1800,  Jan.  29, 31.] 

Bill  bv  the  ESast  India  Company,  claiming  from  a  part-owner  of  a  ship,  freighted 
by  tnem,  double  the  sum  received  by  him  for  the  sale  of  the  command,  to  be 
paid  or  allowed  under  the  chapter  party  and  a  by-law  to  the  Company,  one 
moiety  to  their  use,  the  other  to  be  paid  or  returned  to  the  person,  who  shall 
give  tne  Company  information  and  make  proof:  the  deed  being  on  aettling  the 
account  cancelled  through  ignorance  of  the  fact  Demurrer  to  the  discovery, 
because  it  mi^t  subject  the  Defendant  to  penalty,  covering,  not  onfy  the 
direct  charge,  but  alao  circumstances  of  mere  inducement,  as,  the  execution 
and  cancelation  of  the  deed,  and  to  the  relief  generally,  for  want  of  equity, 
and  for  defect  of  parties,  namely,  the  other  part-owners,  particularly  one,  who 
executed,  and  the  informer,  was  over-ruled. 

The  command  of  an  East  India  ship  is  a  public  trust ;  and  the  sale  of  it  contraiy 
to  a  public  regulation  of  the  Company  is  a  breach  of  public  duty,  [p.  181.1 

Demurrer  both  to  the  discovery  and  relief,  if  eood  as  to  the  latter,  shdl  be 
allowed  as  to  both;  though  the  PlaintiflT  may  be  entitled  to  the  discoveiy,  (a) 
[p.  184.] 

The  bill  stated,  that  the  Plaintiffs  are  entitled  to  the  exclusive 
trade  to  the  East  Indies ;  which  trade  they  have  carried  on  in  ships 

(a)  See  Stoiy,  Eq.  PI.  f  312,  and  notes;  Dry  v.  Perni,  2  Bro.  C.  a  (Am.  ed. 
1844,)  282,  note  (a);  Pnee  v.  James,  ib.  319.    The  rule  fonneriy  adopted  ia 
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built  and  equipped  for  their  aervice,  and  let  to  freight  to  them  under 
charter-parties  by  the  owners  from  voyage  to  voyage  ;  and  the  Plain- 
tiffs have  stipulated  with  the  owners,  that  they  should  be  command- 
ed and  officered  by  persons  regularly  brought  up  and  having  served 
on  board  such  ships ;  and  such  commanders  have,  or  ought  always 
to  have,  devoted  themselves  entirely  to  such  ser^ce,  and  while 
they  remained  therein  never  to  have  employed  themselves  in  any 
other  way. 

The  bill  then  stated,  that  the  Plaintifis  having  experienced  great 
inconvenience,  and  great  oppression  having  been  exercised  towards 
the  commanders  and  officers  in  their  marine  service,  from  the  practice 
of  the  owners  of  such  ships  selling  the  commands  and  offices 
onlMiard  them,  and  likewise  by  the  sales  of  commands  *  by  [*  174] 
one  commander  to  another,  the  Plaintiffs  have  long  since 
according  to  the  powers  vested  in  them  for  that  purpose  made  cer- 
tain by-laws  for  the  prevention  of  such  practices  ;  and  in  the  char- 
ter-parties which  have  been  made  from  time  to  time  by  the  owners 
to  the  Plaintiffs,  the  Plaintiffs  have  in  pursuance  of  such  by-laws  re- 
quired the  owners  and  commanders,  parties  thereto,  to  enter  into  a 
covenant  not  to  sell  or  dispose  of  the  command  or  any  other  office 
on  board  the  different  ships  for  any  pecuniary  compensation,  gratuity, 
or  reward,  whatsoever.  In  October,  1782,  the  Defendant  and  Wil- 
liam Wells  were  owners  or  part-owners  of  the  Glatton,  then  about 
to  be  employed  in  the  Plaintiff's  service  ;  an^jl  the  Defendants  ap- 
pointed Charles  Drummond  to  the  command  of  her :  but  previously 
to  such  appointment  and  upon  the  treaty  between  the  Defendant  and 
Welk  touching  the  same,  the  Defendant,  who  was  the  chief  acting 
part-owner  required,  that  Drummond  should  pay  or  give  the  Defend- 
ant for  his  own  use  some  pecuniary  compensation,  &c.  for  the  said 
appointment ;  though  he  did  not  specify  the  direct  amount ;  and 
Drummond  being  unable  to  obtain  the  command  without  yielding  to 
the  terms  proposed  by  the  Defendant  did  agree  to  pay  or  give 
him  some  pecuniary  compensation,  &c.  for  such  command ;  and 
thereupon  Drummond  was  appointed,  and  sworn  in,  to  the  com- 
mand. 

The  bill  feurther  stated,  that,  the  Glatton  having  been  taken  to 

gnglii*!  was  different;  it  was,  that  if  a  bill  was  for  discoverv  and  relief,  and  it 
was  good  for  discoveiy  only,  a  general  demurrer  to  the  whole  bill  was  bad. 
BroMon  v.  Sands,  ante,  2  V.  514.  In  New  York,  this  old  English  rule  is  ad- 
hered to.  See  Lmghi  v.  Morgan,  1  Johns.  Cas.  429;  S.  C,  2  Cain.  Cajs.  in  Err. 
344;  KSmbetiy  v.  SdU,  3  Johns.  Ch.  467;  Brandon  v.  Sands,  ante,  2  V.  514,  note 
{¥),  and  cases  cited. 

So  in  MassachusettB  it  is  held,  that  a  general  demorrer  to  the  whole  bill,  if  there 
is  any  part,  either  as  to  relief  or  discovery,  to  which  the  defendant  ought  to  put  in 
an  answer,  tibe  demurrer  being  entire  ought  to  be  over-ruled.  Wrighi  v.  Dame,  1 
Metcalf,  237.  See  also  1  Han*.  Ch.  Pr.  (7th  ed.)  414 ;  Wigram,  1)iscovery,  PL 
40, 62,  e«  M9. ;  (1st  Am.  ed.)  p.  21, 31. 

But  where  a  bill  seeks  general  and  special  relief,  and  also  a  discovery,  and 
relief  is  the  principal  object  and  discoveiy  is  sought  merely  as  incidental  to  the 
relief,  if  the  plaintiff  shows  no  title  to  the  relief  sought,  a  demurrer  lies  to  the 
wholekilL    Pool v.LAi^ 5 Metcalf, 525. 
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fre^ht  by  the  Plaintiffii  upon  a  voyage  to  the  East  IndieB  and  back, 
a  deed  or  charter-party,  dated  the  30th  of  October,  1782,  was 
executed  between  the  Defendant  and  WeUs,  therein  described  as 
part-owners  of  the  Ship,  and  Drummond,sof  the  one  part,  and  the 
Plaintiffs  of  tba  other  part ;  whereby  the  ship  was  hired  to  freight 
to  the  Plainti^for  the  voyage ;  and  in  such  charter-party  was  con- 
tained a  covenant  on  the  part  of  the  Defendant,  and  Wells,  and 
Drununond,  jointly  and  severally,  that  neither  the  said  master  nor 
the  master  for  the  time  being  or  part-owners  or  any  other  part- 
owners  of  the  said  ship  shall  or  will  sell,  or  wittingly  or  willingly 
permit  or  suffer  any  other  person  to  sell,  to  the  master  or  any  other 
officer  of  the  said  ship  his  or  their  place  or  places,  office  or  offices ; 
nor  shall  or  will  take,  execute,  tuive,  or  receive,  any  money  or 
gratuity,  or  any  promise,  agreement,  service,  or  reward,  whatsoever, 
directly  or  indirectly,  for  or  in  respect  of  any  place  or  office  in  or 

belonging  to  the  said  ship,  or  for  admitting  any  officer  or 
[« 175]     *  (rfficers  or  any  other  person  or  persons  to  go  in  said  ship ; 

and  in  case  said  part-owners  or  any  of  them  or  the  master 
for  the  time  being  shall  offend  a^inst  the  true  tenor  or  meaning 
hereof,  the  said  part-owners  and  master  shall  pay,  or,  as  aforesaid, 
allow,  to  the  said  United  Company  double  the  sum,  for  which  any 
place  or  places,  office  or  offices,  &c.  shall  be  sold  or  disposed  of; 
one  moiety  whereof  shall  be  to  the  use  of  the  said  Company ;  and 
the  other  moiety  to  be  paid  or  returned  to  such  person  or  persons, 
who  shall  give  the  Company  a  due  and  true  information  thereof,  and 
make  proof  of  the  same. 

The  bill  proceeded  to  state,  that  all  the  accounts  relative  to  the 
freight,  demurrage,  and  earnings,  of  the  ship  were  upon  her  return 
from  the  voyage  settled  between  the  Plaintiffs  and  the  Defendant 
and  Wells ;  and  all  the  money  due  to  them  was  discharged  by  the 
Plaintiffs ;  who  not  having  any  notice  or  suspicion  or  any  reason  to 
suspect,  that  any  of  the  covenants,  particularly  that  as  to  the  sale  of 
the  command,  &c.  had  been  broken,  delivered  up  such  charter-party 
to  one  of  them  to  be  cancelled :  but  since,  about  the  end  of  the  year 
1798,  the  Plaintiffs  have  discovered,  that  the  Defendant  did,  after 
the  ship  had  sailed,  and  while  she  was  on  the  voyage,  actually  receive 
from  Drummond  and  Co.,  bankers  of  Charles  Drummond,  S500L  as 
a  compensation  for  the  said  appointment,  and  1812.  Is.  for  intetest, 
in  violation  of  the  covenant  in  the  charter-party. 

The  bill  charged,  that  Drummond  previously  to  his  appointment 
agreed  to  pay  the  Defendant  the  said  35002.  or  some  other  con- 
siderable sum  as  a  recompense,  &c,  for,  or  on  account  of,  the 
appointment ;  and  the  Defendant,  knowing,  that  taking  such  money 
would  be  a  direct  breach  of  the  covenant,  forbore  taking  it  directly 
from  Drummond ;  and  with  a  view  to  conceal  the  real  transaction, 
and  to  make  it  appear,  that  the  said  money  was  paid  to  him  on 
some  other  account,  he  suffered  it  to  remain  a  considerable  time 
after  the  ship  had  sailed,  and  then  in  pursuance  of  some  stipulation 
or  understanding  between  him  and  Drununond,  or  his  baidK^ers^  or 
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his  attorneTS  or  agents^  called  upon  Drunmiond  and  Co.  for  the  said 
35002.  and  interest ;  which  they  paid  accordingly ;  and  which  he 
accepted  for  or  in  respect  of  the  command  or  scHne  office  in  the 
ship.  It  was  also  charged,  that  several  letters  and  conver- 
sations *  passed  between  the  Defendants  and  the  bankers  [*  176] 
and  agents  of  Drummond  on  the  subject. 

Then,  in  answer  to  suggestions  of  a  protence,  that  the  Plaintiffs 
had  recognized  the  practice^  and  agreed  not  to  call  upon  the  parties 
for  any  breach  in  respect  thereof,  and  in  order  to  put  an  end  to  it 
without  injustice  to  the  commanders,  had  agreed  to  give  to  com- 
manders, who  in  certain  cases  had  purchased  their  commands,  cer- 
tain cmnpensations  in  lieu  of  being  permitted  to  sell  them,  the 
Plaintiffs  charged,  that  though  notwithstanding  the  engagement 
entered  into  by  the  commanders  it  was  notorious,  that  most  of  them 
did  purchase  their  commands,  it  was  held  out  to  the  Plaintiffs,  that 
such  commands  were  sold  by  one  conunander  to  another ;  and  the 
owners,  and ,  particularly  the  managing  owners  always  disclaimed 
and  disavowed,  that  they  ever  reaped  or  partook  of  any  advantage 
whatsoever  by  reason  of  the  appointment  to  commands  or  any  other 
c^ces ;  and  the  resolutions,  which  the  Plaintiffii  have  come  to  in 
respect  of  the  indemnity  to  be  given  by  them  to  commanders,  who 
had  purchased  their  commands,  were  never  intended  nor  imderstood 
to  extend  to  operate  as  an  acquittance  and  dischaige  to  any  managing 
owners  or  other  owners  of  ships  or  vessels  in  the  Plaintiffs'  service, 
who  had  been  guilty  of  oppression  to  their  commanders  and  officers 
in  appointiog  them ;  but  merely  to  commanders,  who  had  purchased 
their  commands.  As  evidence,  that  these  resolutions  were  never 
understood  to  acquit  owners  from  responsibility  for  the  violation  of 
the  covenant,  the  Plaintiffi(  cha^d  and  stated  a  letter,  dated  the 
520th  (^  April,  1796,  from  most  of  the  managing  owners  to  the  Court 
ot  Directors,  stating,  that  insinuations  had  been  cast-  upon  the  ship- 
owners with  regard  to  the  sales  of  appointments,  and  declaring 
individually,  that  such  insinuations  were  highly  injurious  to  their 
chaFBCters ;  and  declaring  upon  their  honor,  that  they  never  have, 
directly  or  indirectly,  received  any  pecuniary  benefit  whatsoever  as 
managing  owners  from  the  appointment  to  any  command. 

The  bill  &rther  charged,  that  the  Defendant  was  privy  to  that  let- 
ter; and  it  was  meant  and  considered  by  the  persons,  who  signed  it 
on  behalf  of  themselves  and  the  other  managing  owners,  that  the 
owners  did  not  consider  themselves  entitled  to  the  sale  of  the  com- 
mands or  offices.    But  the  Plaintiffs  did  not  know  any 
*  thing  of  the  sale  of  the  command  by  the  Defendant  to     [*  177] 
Drummond,  until  after  the  charter-party  was  delivered 
up;  and  it  was  in  the  investigation  to  ascertain,  whether  Drum- 
dmiinI  was  entided  to  compensation   for  not  being  permitted  to 
sell,  that  the  Plaintiffs  became  acquainted  with  the  facts  before 
stated. 
The  bill  prayed  a  discovery ;  and  that  the  Defendant  may  be  de- 
void. V.  11 
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creed  to  pay  to  the  Plaintiffs  double  the  several  sums  of  SBOOL  and 
181/«  Is.,  so  received  by  him,  making  together  73622. 52$. 

As  to  so  much  of  the  bill  as  requires  the  Defendant  to  answer  and 
set  forth,  whether  he  did  not  require  and  insist,  that  Drummond 
should  pay  or  ^ve  to  him  for  his  own  use  and  benefit  some  and 
what  pecuniary  compensation,  gratuity,  or  reward,  for  his  appmnt- 
ment  to  the  command,  and  wliether  he  was  not  unable  to  obtain  the 
command  without  yielding  to  the  terms  proposed  by  the  Defendant, 
and  whether  he  did  not  agree  to  pay  or  give  to  the  Defendant  some 
and  what  pecuniary  or  other  compensation,  &c.  and  to  set  forth  the 
full  particulars  of  the  contract,  and  the  terms  and  conditions,  upon 
or  under  which  Drummond  was  appointed  to  the  compuind,  and 
what  benefit,  interest,  advantage,  or  profit,  the  Defendant  derived, 
obtained  or  received,  therefrom ;  and  bow  and  whfen  he  derived, 
&c,  the  same,  and  all  that  passed  between  htm  and  any  other  pw- 
son  or  persons  and  Drummond  relative  to  his  appointment,  and 
whether  such  deed  of  charter-party,  of  such  dale,  and  containing  such 
covenants,  as  in  the  bill  mentioned,  or  some  and  what  charter-party, 
&c.,  to  the  efiect  therein  mentioned,  was  not  entered  into  and  execu- 
ted by  the  Defendant  and  Wells,  or  one  ot  them,  and  whether  the 
Defendant  or  some  other  person  or  persons  and  who,  did  net,  after 
the  ship  had  sailed,  and  while  in  the  prosecution  of  her  voyage,  re- 
ceive from  Drummond  and  Co.  or  from  some  other  person  or  persons 
and  whom,  3500/.  or  some  and  what  sum,  as  a  compensation  &c. 
and  161/.  Is.  or  some  and  what  sum  for  interest,  and  whether  by  the 
receipt  of  the  said  sums  the  Defendant  did  not  act  in  violation  of 
the  covenants,  &c.  and  did  not  become  liable  to  answer  dooUe  the  said 
sums,  and  whether  he  did  not  for  the  reasons  in  the  bill  or  tor  some 
and  what  reasons  forbear  taking  the  said  money  directly,  and  did  not 
with  such  view  as  in  bill  or  some  and  what  view  suffer  the  same  to 
remain  a  considerable  time  after  the  ship  had  sailed,  and  afterwards 

under  some  stipulation  call  upon  Drummond  and  Co.  for 
[*  178]     *  the  said  sum  and  the  interest,  and  whether  some  and 

what  letters,  notes,  and  conversations,  passed  upon  the 
subject,  and  to  set  forth  the  particulars  of  such  conversations,  and 
whether  the  Defendant  or  some  person  or  persons  for  his  use  have  or 
had  not  some  written  correspondence  of  his,  and  to  set  forth  and 
produce  the  same,  and  whether  an  account  between  Charles  Druni- 
mond  and  Drummond  and  Co.  touching  1;he  said  money,  was  not  kept 
separate  and  under  the  head  of  <<  The  ship  Glatton,"  and  whether 
any  and  what  dealings  and  transactions  ever  and  when  took  place 
between  Charles  Drummond  and  the  Defendant  other  then  what  re- 
lated to  the  said  ship,  and  an  account  of  all  dealings  and  transao- 
tions  between  them  relating  to  the  said  3500/.,  and  how  and  when 
it  became  due,  and  whether  the  Defendant  did  not  make  some  en- 
tries and  memorandums  concerning  the  same,  die.  and  to  set  forth 
and  produce  such  entries,  &c.  the  Defendant  demurred,  for  cause, 
that  it  appears  upon  the  fece  of  the  bill,  that  the  discovery  c^  the 
several  matters  and  things  aforesaid  would  or  might  subject  or  make 
him  liable  to  some  penalty  or  penalties. 
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As  to  all  the  relief  prayed  the  Defendant  demurred,  for  canse,  that 
the  Plaintiffs  have  not  by  their  bill  made  such  a  case  as  ought  to  en- 
title them  to  such  relief ;  and  for  farther  cause,  that  the  bill  is  insuf- 
ficient to  Answer  the  purposes  of  complete  justioe ;  as  it  thereby  ap- 
pears, that  William  Wefls  and  several  other  persons,  who  were  part- 
owners  of  the  ship,  are  interested  in  the  matters  in  question  in  this 
suit ;  and  it  thereby  also  appears,  that  the  person  or  persons,  who 
discovered  or  gave  information  to  the  Plaintiffs  of  the  pretended 
payment  to  the  Defendant,  have  also  an  interest  in  the  same :  and 
they  are  not  parties. 

The  Defendant  answered  so  much  of  the  bill  as  was  not  demur- 
red to ;  admitting  the  Plaintifis  exclusive  trade,  &c. ;  that  the  De- 
fendant and  Wells  were  part-owners  of  the  ship ;  the  appointment, 
and  other  facts.  He  stated  that  there  were  several  other  part-own- 
ers ;  but  admitted,  he  was  the  chief  acting  part-owner.  He  stated, 
that  previously  to  the  voyage,  but  when  in  particular  he  cannot  rec- 
ollect, William  Wells  and  John  Wells,  then  a  part-owner,  but  since 
deceased,  or  one  of  them,  with  the  approbation  of  the  Defendant, 
the  husband  or  agent  of  the  ship,  agreed  to  appoint  Drummond  to 
the  command ;  denying,  that  he  had  any  concern  in  the  original 
agreement  farther  than  approving  the  appointment.  He 
*  stated,  that  he  has  been  informed  and  believes,  several  [*  179] 
of  the  managnig  owners  authorized  such  letter  as  stated 
in  the  bill,  but  whether  voluntarily  and  without  being  invited,  he 
cannot  set  forth  ;  and  he  denied  to  the  best  of  his  recollection  and 
belief,  that  he  was  privy  to  that  letter. 

The  Solicitor  General,  [Sir  WilHam  Grant],  Mr.  RmUly yBnd  Mr. 
Wkishaw,  in  support  of  the  Demurrer.  As  to  the  discovery,  the 
only  question  is,  whether  this  is  to  be  considered  a  penalty.  It  may 
periiaps  be  c<»itended  to  be,  not  a  penalty,  but  a  stipulated  compen- 
sation by  way  of  damages  to.  be  paid  to  the  Plaintiffs :  but  it  is  clear- 
ly a  penalty,  and  not  in  the  nature  of  stipulated  damages.  The 
payment  is  to  be  double  the  sum,  for  which  the  office  is  disposed  of, 
not  to  the  specific  use  of  the  Company,  but  half  to  go  to  the  inform- 
er. That  circumstence  alone '  decides  this  to  be  mere  penalty  and 
forfeiture.  Besides  the  phrase  in  the  charter-party,  following  up 
the  by-law,  is,  if  any  of  the  parties  shall  offend.  It  is  not  like  a  cov- 
enant against  digging  gravel  or  ploughing  up  meadow  land,  and  a 
stipulation  to  pay  so  much  a  load  or  an  acre  for  every  load  dag  or 
acre  ploughed.  That  is  in  the  nature  of  compensation :  but  this  has 
no  reference  to  the  degree  of  damage  sustained.  The  nature  of  the 
damage  sustained  must  be  in  proportion  to  the  greater  risk  the  car- 
go runs ;  and  the  sum  received  by  the  ship-owner  would  be  the  nat- 
oral  measure  of  the  injury :  but  this  is  perfectly  arbitrary.  Liquida- 
ted damages  must  be  paid  to  the  person  damnified.  How  is  the  in- 
former damnified  ?  That  circumstance  also,  that  he  is  to  have  this 
sum,  fixes  upon  it  the  character  of  penalty.  The  bill  proceeds 
throughout  upon  its  being  a  penalty ;  adopting  the  word  "  offend." 
It  does  not  state,  that  the  Company  themselves  experienced  any 
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,  damage  or  loss  from  this  practice ;  nor,  that  this  stipulation  was  ne- 
cessary to  make  them  compensation :  but  the  statement  is,  that  the 
oppression  to  the  commanders  and  officers  from  this  practice  was 
the  reason  of  the  by-law  and  covenant. 

The  law  of  the  Court  upon  this  subje9t  is  stated  in  a  book  of 
great  authority  (1).  If  that  is  correct,  how  can  this  discovery  as  to 
the  deed  be  compelled;  for  the  Plaintiffs  profess,  that 
f*  180]  their  only  object  is  to  recover  the  penalty.  *In  The  East 
India  Can^any  v.  CampheU  (2)  the  doctrine  of  the  Court 
goes  much  farther,  to  show,  that  the  circumstances  need  not  be 
answered.  Honeywood  v.  Sehoin  (3).  In  The  Attorney  General 
V.  Cobnany  in  the  Court  of  Exchequer  in  the  time  of  Chief  Baron 
Eyre,  a  bill  was  filed,  stating,  that  the  Defendant,  an  iron  merchant, 
had  not  fully  accounted  for  the  duty  of  all  iron  imported.  The 
answer  stated,  that  a  criminal  information  had  been  filed  against 
the  Defendant  for  having  imported  a  great  quantity  of  iron  without 
paying  duty,  and  having  bribed  a  Custom-house  officer :  and  that  as 
that  information  was  depending,  and  the  discovery  prayed  might  be 
made  use  of  against  the  Defendant  in  that  cause,  he  ought  not  to  be 
compelled  to  make  it.  The  Court  were  of  that  opinion ;  and  did 
not  compel  him  to  put  in  his  answer;  and  the  Attorney  Greneral  en^ 
tered  a  Noli  Prosequi. 

As  to  the  demurrer  to  the  relief^  the  persons  entitled  to  half  the 
penalty  are  not  made  parties :  neither  are  the  other  part-owners  of 
the  ship.  The  persons  liable  tapay  are  not  merely  those  part-own- 
ers, who  shall  have  executed  the  charter-party.  At  least  Wells,  who 
according  to  the  bill  did  execute  it,  ought  to  be  a  party.  Nor  are 
the  persons  stated  to  be  injured  before  the  Court 

The  Attorney  Oeneraly  [Sir  John  Mitford]^  Mr.  Mansfield^  Mr. 
Rousj  and  Mr.  Stratford,  for  the  Plaintiffs.  As  to  the  discovery,  it 
is  impossible  to  sustain  the  demurrer,  ppon  a  very  simple  ground  ; 
for  it  goes  to  the  existence  of  the  charter-'party.  It  has  been  re- 
peatedly determined,  that  though  a  tebant  for  life  may  demur  to  a 
discovery  of  waste,  unless  the  forfeiture  is  waived,  he  cannot  to  the 
discovery,  whether  he  is  tenant  for  life.  The  demurrer  is  infinitely 
too  extensive  in  that  respect.  It  extends  also  to  the  discovery, 
whether  the  charter-party  was  not  cancelled  under  the  circumstances 
stated  in  the  bill.  But  upon  principle  also  the  ground  of  this  de- 
murrer fiBuls :  namely,  that  this  is  a  bill  seeking  a  discovery  of  what 
will  subject  the  Defendant  to  a  penalty.  The  rule  of  the  Court 
upon  that  is  not  in  a  proceeding  in  Equity  to  compel  a  discovery^ 
first,  of  any  thing,  that  will  make  the  Defendant  liable  to  a  criminal 
prosecution  ;  next,  of  any  criminal  act,  the  effect  of  which  will  be 
a  forfeiture  of  an  interest  he  has  in  a  certain  thing.  This 
p  181]  question  is  simply,  whether  the  Defendant  shall  *  perform 
his  contract.     In  articles  of  partnership  by  the  terms  of 

1)  Mitf.  Plead.  157. 
2   1  Ves.  246. 
3)  3  Atic.  ^6, 
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them  the  satn  is  an  actual  penaltj,  applied  to  the  breach  of  those 
articles :  but  it  never  was  conceived,  that  such  a  defence  could  hold. 
It  is  his  own  agreement,  and  exactly  the  same  case  as  those  alluded 
to  of  digging  gravel,  &c.  contrary  to  covenant.  Brodrepp  v.  Cole, 
befcxe  Lord  Thurlow  (1)  was  a  case  of  that  kind.  It  came  on,  first, 
upon  a  demurrer ;  and  afterwards  a  decree  was  made.  There  was 
an  express  covenant  not  to  dig :  with  a  proviso,  as  in  this  instance, 
that  if  he  did,  he  should  pay  to  the  lessor  20$.  a  cart-*load.  The 
cases  cited  are  cases  of  strict  penalty  by  the  public  law.  In  Htmey^ 
wood  v.  Sehoyn  the  Defendant  would  have  been  liable  to  lose  his 
seat  in  Parliament.  He  would  at  least  have  been  called  upon  to 
riiow  some  evidence  as  to  what  passed  between  him  and  his  trustee, 
that  the  circumstances  were  alt^ed.  As  to  Tkt  Atiamey  General 
V.  Cobnan,  the  discovery  would  have  been  strong  evidence  against 
the  Defendant  in  the  criminal  prosecution  instituted  against  him. 
Roy  V.  The  Duke  of  Beaufort  (2)  was  a  strong  case  certainly.  It 
was  penalty  in  every  sense,  except,  that  it  was  not  for  a  crime.  The 
circumstances  of  the  execution  and  cancellation  of  the  deed  do  not 
go  the  least  way  to  prove  the  fact  imputed.  The  motive  of  the 
Company  was  to  redress  a  practice,  hy  which  persons  giving  high 
prices  for  their  offices  might  become  desperate  in  their  circumstances, 
and  unfit  to  be  trusted  in  this  situation.  This  is  not  a  public  trdst, 
but  the  command  of  a  ship  of  tmde. 

Lord  Cbakcellor  [Louorborouoh].  Is  it  not  a  public  trust : 
the  command  of  a  ship  of  the  Company,  who  alone  have  a  right 
to  trade  to  India  ?  The  selling  that  contrary  to  a  public  regulation 
of  the  Company  is  a  public  act,  and  a  breach  of  a  public  duty  (3). 

For  the  Plaintiffit.  As  to  the  relief,  the  Plaintifis  are  clearly  en- 
tided  to  relief,  so  far,  at  least  as  to  have  the  benefit  of  the  instru- 
ment at  law,  a^if  it  had  not  been  cancelled ;  the  cancellation  having 
taken  place  under  these  circumstances.  It  is  like  the  case  of  the 
loss  of  a  deed.  The  covenant  is  joint  and  several ;  and  the  provi^ 
sion  is,  in  case  the  part-owners  or  any  of  them  shall  ofiend.  The 
demand  is  made  with  most  propriety  against  the  person  actually  re- 
ceiving the  money.  With  respect  to  the  informer,  the  action  is 
given  to  the  Company  solely.  No  person  can  be  entitled 
under  that  part  of  the  clause  until  actual  *  recovery  in  the  [*  182] 
action.  The  informer  can  have  no  interest  until  proof 
made,  and  it  is  estaUished,  that  the  penalty  is  due.  There  is  noth^ 
ing  requiring  the  informer  to  institute  the  suit ;  nor  could  he.  The 
covenant  being  with  the  Company,  the  action  must  be  by  them.  It 
is  not  a  covenant  to  pay  to  any  informer  or  third  person.  The  expres- 
sion, that  a  mobty  is  to  be  paid  or  returned  to  the  persons  giving 
information,  imports,  that  the  money  is  to  be  in  the  Plaintiff's  hands, 
before  it  is  to  go  to  any  infcxmer.     It  is  certainly  absurd  to  suffer 

(1)  In  Hilary  Vacation,  1779,  stated  in  Mitf.  Plead.  158. 

(2^  9  Atk.  190. 

(3)  .4itfe,  HmiweU  v.  HartweU,  vol.  iv.  811,  and  the  note,  8ia 
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this  to  Btand  tn  the  ooveliant :  but  it  in  only  following  the  by-law ; 
and  the  only  effect  of  it  is  a  declaration  from  themselves  as  to  the 
disposition  of  the  mcmey^  when  recovered. 

The  Solicitor  Oetkeral^  [Sir  WUUam  6nm^],  in  reply.  No  punish* 
ment  is  now  necessary  to  prevent  this  practice ;  which  is  compielely 
put  an  end  to  (1).  That  therefore  cannot  be  allied  to  be  the  motive 
of  the  bill.  The  argument,  that  it  never  can  be  ccHistrued  to  be 
penalty,  where  it  can  be  shown  to  be  for  the  performance  of  a  con- 
tract, would  put  an  end  to  many  cases  of  forfeiture,  &c.f  by  private 
agreement;  and  also  the  cases,  where  the  Court  has  relieved  against 
penalties  under  private  agreements  for  performing  contracts.  Erery 
clause  of  forfeiture  introduced  into  a  lease  is  only  for  insuring  per- 
formance of  the  covenants.  The  covenant  not  to  assign  without 
license,  with  a  clause  of  forfeiture,  is  only  to  compel  the  tenant  not 
to  assign :  but,  if  the  object  is  forfeiture,  he  cannot  be  compelled  to 
discover,  whether  he  has  ass^ned  or  not  The  cases,  where  the 
question  has  been,  whether  the  Court  would  relieve  against  the  for- 
feiture, are  not  applicable  to  this  case.  That  was  the  point  in  iZoy 
V.  The  Duke  of  Beaufort :  but  the  consideration  applicable  to  this 
question  is,  whether  the  Court  would  have  compelled  the  Plaintiff 
there  to  have  discovered,  whether  he  had  angled.  In  Sloman  v. 
Walter  (2)  the  penalty  was  considered  as  being  only  to  insure  per- 
formance of  a  contract ;  and  Lord  Thurlow  rdieved ;  and  the  saise 
thing  was  done  by  the  Lords  Commissioners  in  Hardy  v.  Martin  (8). 
According  to  this  doctrine  those  were  cases  of  stipulated  damages ; 
but  the  Court  considered  them  as  in  the  nature  of  a  penalty ;  and 
therefore  the  rear  damage  was  to  be  ascertained;  and  would  not 
upon  a  mere  bill  of  discovery  in  order  to  charge  the  Defendant  with 

a  breach  have  compelled  it.  In  the  cases  of  ploughing  up 
[*  183]     ^  land  or  digging  gravel,  &c.  contrary  to  covenant,  the 

Court  holds  it  to  be  an  agreement  {or  that  precise  sum,  to 
be  taken  as  conclusive  evidence  of  the  damage.  Suppose  the  agree- 
ment to  be  to  pay  a  sum  of  5002. :  not  with  a  reference  to  the  price 
per  acre  or  per  load.  That  distinction  is  expressly  stated  by  Lord 
Mansfield  (4).  This  shows,  compensation  was  not  in  view  of  these 
parties :  otherwise  they  would  have  found  some  other  measure.  They 
complain,  not  that  the  effect  of  the  practice  is  to  introduce  improper 
commanders  and  officers,  but  to  oppress  proper  commanders  and 
officers.    The  object  was  to  protect  them,  not  the  Company. 

If  the  Defendant  is  not  bound  to  answer  the  principal  charge,  he 
need  not  answer  the  circumstances,  the  component  parts  of  the 
charge,  the  whole  of  which  would  make  him  liable.  In  the  case  of 
a  forfeiture  of  a  portion  by  a  marriage  without  consent,  even  the 
simple  fact  of  marriage  need  not  be  answered :  Chauneey  v.  TahouT" 

(1)  It  was  determined  to  be  illegal  in  Blad^ord  v.  Pruton^  8  Term  Rep.  B.  R. 
89. 

(2)  I  Bro.  C.  C.  418. 

(3)  1  Bra  C.  C.  419,  n. 

(4)  4  Burr.  2228,  in  Lowe  v.  Peers. 
VOL.  V.  II* 
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den  (1).  So  in  Baker  y.  Pritdiard  (2)  Lord  Hardwicke  not  only, 
protected  the  Defendant  from  Ihe  question,  wkether.  she  procured 
the  subornation  of  perjury,  to  which  the  demurrer  was  of  course,  but 
dso  from  the  discovery,  whether  the  verdict^was  not  obtained  prin* 
dpally  upon  the  evidence  of  the  witness  said  to  be  suborned ;  oon^ 
sidering  it  as  part  of  the  same  charge,  aM  that  it  was  eitremely 
difficult  to  disconnect  the  one  from. the  other.  The  same  principle 
prevailed  in  TTte  Attorney  General  v.  Colman.  The  question  would 
have  affiscted  the  Defendant  in  a  criminal  maimer  by  furnishing  evi-. 
dence  against  him  in  the  ot}ier  suit  dependkig:  Lord  Chief  Baron. 
Eyre  said,  be  knew  of  no  rule  more  universal,  than  that  you  shall 
not  compel  a  man  to  answer  to  what  will  in  any  way  subject  him  to 
penalty:  otherwise  any  thing  might  be  got  from  him  by  a  little 
management  in  drawing  the  bill.  This  case  is  stronger :  the  declared 
purpose  of  the  bill  being  the  penalty. 

Upon  the  criijectaon  to  the  relief  for  the  waait  of  parties,  when  they 
observe,  that  the  covenant  is  joint  and  several,  they  foi^t  they  are 
in  a  Court  of  Equity.  Wells  particularly,  who  executed  the  charter- 
party,  is  liable.  TheobjeciicMi  as  to  the  infonner  is^  that  nan  censiai 
there  is  one,  or  that  he  will  ever  be  entitled.  Then  the  Plaintiffa 
have  no  right  to  the  whole  penalty.  The  person,  who  has  given 
them  the  information,  wilL  at  least  have  a  right  to  sue,  if 
*  he  puts  them  in  the  way,  and  furnishes  them  with  the  [*  184} 
proof.  He  ought  at  least  to  be  before  the  Court  to  lay  in 
his  claim.  As  to  one  moiety  the  Plainttflfs  aie  merely  trustees  ;  and 
the  cesiuy  que  trvet  ought  to  be  before  the  Court*  in  many  cases 
the  Court  will  not  make  a  decree  without  other  parties,  though  Ihey. 
might ;  because  they  cannot  without  them  make  a  compkiDe.adjust' 
ment.  They  do  not  state  any  purpose  of  proceeding  at  law ;  but, 
ffuite  the  contrary,  to  enable  tiiem  to  proceed  in  this  Court. 

Lord  Chancellor  [Loughbobough].  I  have  felt  a  good  deai 
of  difficulty  in  forming  my  idea  of  this  case  from  the  prepos-^ 
sessimi  I  have  had  in  my  own  mind,  that  the  act  prohibited  by  the 
by-law  and  guarded  against  by  the  charter^pvty  is  in:  its  own  nature, 
to  use  a  slight  temi,  extremely  improper ;  for  the  good  fidth  of  the 
engagement  is,  that  the  owners  receiving  a  large  freight  and  demur^ 
rage,  and  the  Company  leaving  to  them  the  selection  of  the  captain 
and  officers,  they  are  to  be  chosen  upon  honorable  motives. 

That  clause  has  been  insetted  in  the  charter-party  very  inartifi-» 
eaally,  unskilfully,  and  impioperly :  but  the  contmct  of  the  ship* 
owner  is  this ;  tint  he  is  to  receive  bis  freight  and  deoMirrage  ;  which 
is  matter  of  account  between  him  and  tlie  Company ;  he  stipulates, 
that  he  will  not  take  any  ferther  advantage  to  himself  from  the  reo* 
ommendation  to  the  command,  but  content  himself  with  the  freight 
and  demurrage ;  and  it  goes  on,  that  he  shall  either  pay  or  allow  to 
the  Company  double  the  sum  received,  if  any.     The  Plaintiffs  have 


2Atk.d92. 
2  Atk.  387. 
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not  now  the  charter-party  to  support  an  action.  The  statement  in 
the  bill  is,  that,  the  account  of  the  freight  and  demurrage  being  set- 
tled, it  was  given  up ;  as  there  was  no  knowledge  of  the  fiict,  that 
ultra  the  freight  and  demurrage  the  Defendant  had  taken  these  sums 
stated  by  the  bilL;  and  if  all  had  been  disclosed  credit  ought  to  have 
been  given  to  the  Company  according  to  the  covraiant.  The  de- 
murrer goes  both  to  the  discovery  and  relief;  and  also  takes  another 
ground ;  that  there  are  not  sufficient  parties  to  the  bill.  As  far  as  it 
is  a  demurrer  to  the  discovery,  it  covers  too  much ;  for  upon  all  the 
authorities,  where  the  case  calling  the  party  into  this  Court  is  that 
the  contract  is  not  in  that  state,  and  not  by  any  fault  of  his,  that  he 
can  avail  himself  of  it  at  law,  the  discovery,  whether  the  contract 

existed,  or  not,  cannot  furnish  of  itself  cause  of  demurrer, 
[*  185]     unless  the  Defendant  *can  go  farther,  and  state,  that  no 

relief  can  be  had  upon  it  any  where ;  and  then  from  the 
mere  circumstance  of  the  demurrer  extending  too  £»,  to  the  dis- 
covery, to  which  the  Plaintiff  is  entitled,  the  Court  will  not  on  that 
account  over-rule  the  demurrer  (1)  (a).  That  therefore  brings  it  to 
the  question,  whether  any  relief  can  be  had  upmi  this  bill.  I  cannot 
say,  no  relief  can  be  had.     What  it  is  to  be  is  another  question. 

It  has  been  argued,  that  this  is  a  penalty :  on  the  other  hand  it  is 
contended  to  be  stipulated  damages  (li\.  Suppose,  it  is  to  be  so 
considered,  as  stipulated  damages,  in  that  view  of  it  the  Phuntifis 
would  be  entitled  to  a  decree,  if  by  an  accident,  without  any  fault 
of  theirs,  they  cannot  proceed  at  law.  Suppose,  it  is  to  be  consid- 
ered as  a  penalty,  an  issue  might  be  directed  to  ascertain  the  dam- 
ages. But  there  is  another  view  different  from  either  of  these ; 
namely,  that  this  is  matter  of  account ;  that  the  account  of  the  vessel 
was  setded,  when  the  Company  were  ignorant  of  the  fact,  which 
entided  them  to  hold  so  much  of  the  freight  and  demurrage,  as  is 
equivalent  to  the  sum  taken.  It  is  possible,  therefore,  that  the 
Company  might  have  a  decree  for  the  3500/.  It  is  also  possible  in 
the  view  I  have  of  the  case,  which  I  do  not  wish  particularly  to  dis- 
cuss now,  that  at  the  hearing  the  Court  may  think,  it  ou^t  to  be 
inquired  into  either  by  an  issue  or  an  action  at  law ;  if  it  turns  out, 
that  the  Court  might  consider  it  a  species  of  fraud ;  and  if  the  thing 
is  improper  in  itself,  or  contrary  to  the  agreement ;  if  in  its  nature  it 
imported  an  injury  to  the  Company,  entiding  them  to  damages  upon 
the  whole  case.  I  cannot  therefore  determine  now,  that  there  is  no 
possible  decree,  that  can  be  made  upon  this  case.  The  demurrer 
will  not  hold  upon  the  relief  (2).  There  is  a  specific  ground  abo: 
the  demurrer  is  too  extensive  upon  the  discovery.  Therefore  I  am 
under  the  necessity  of  over-ruling  it ;  because  I  cannot  say,  to  what 

(1)  Seo  the  casea  collected,  ante^  vol.  iii.  371 ;  and  the  note,  iu  461,  jRemton  y. 
Ashley. 


(a)  See,  anU^  173,  note  (oj. 


^  See  Stoiy,  Eq.  PI.  §  590;  lb,  §  578  and  notes;  Wigram,  Discoveiy,  PL 
131,  (1st  Am.  ed.)  p.  82,  83,  and  cases  cited  in  notes. 
(2)  1  Swanst  304. 
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part  of  the  bill  the  Defendant  is  bound  to  aaswer.    Thkt  must  come 
OD  upon  excepticms. 

As  to  the  necessity  of  Wells  being  a  party,  the  demurrer  takes 
too  strong  a  measure.  They  may  add  a  party,  and  amend  the  bill. 
If  they  bring  it  to  a  hearing  without  him,  even  then,  if  necessary, 
they  may  amend  the  bill,  and  make  him  a  party.  As  to  the  idea  of 
the  informer,  if  there  is  such  a  person  to  be  a  party,  he 
should  *  be  a  Co-plaintiff.  It  is  impossible  to  ma^e  him  a  [*  186] 
Co-defendant.  It  is  perfeedy  dear,  the  Company  cannot 
giTC  a  right  of  action  by  their  i^reement  to  any  person  under  the 
denomination  of  an  informer  (a). 

1.  With  respect  to  the  by-laws  of  the  East  India  Company,  prohibiting  sales 
of  commands  or  offices  on  board  ships  freighted  by  them,  under  charter  parties ; 
see  The  East  India  Company  v.  Dowald,  9  Yes,  275 ;  Tlumson  v.  7%}mson,  7  Ves. 
442;  and,  as  to  the  general  law  on  the  subject,  see  the  statute  49  Geo.  III.  c.  126, 
tor  the  farther  prevention  of  the  sale  and  brokerage  of  offices. 

2L  That  a  demurrer,  when  good  as  to  the  relief  asked,  is  generally  good  as  to 
discovery  also,  but  that  the  nde  may  admit  possible  exceptions,  see,  ante^  note  1 
to  Renigon  v.  ^tMe^y  2  V.  459. 

3.  A  bill  is  never  dismissed  for  want  of  parties,  but  the  plaintiff  (generally  upon 
payment  of  costs)  has  liber^  to  amend,  by  adding  the  requisite  piuties ;  Jonea  v. 
/otie9,3  Atk.  110;  Polk  v.  Clinion,  12  Ves.  66;  .^ROfwiii.  2  Atk.  14;  HaUkworth 
V.  Holdnporth,  2  Dick.  799;  Andree  v. ,  2  Dick.  768;  and  where  the  defend- 
ant has  not,  by  his  answer,  stated  the  objection  of  want  of  parties,  but' has  waited 
till  the  cause  came  on  to  be  heard,  he  has  been  refbsed  the  costs  of  the  day. 
MUekdl  V.  Bmfgf,  3  Mad.  62.  Such  refusal,  however,  though  within  the  discre- 
tion ot  the  Court,  is  a  deviation  from  the  usual  practice,  where  there  are  no  special 
circumstances.    Hill  v.  Kurwan,  Jacob's  Rep.  164. 


ROSE  V.  CALLAND. 
[1800,  Jajs.  27, 3L] 

Ufo9  a  kte  decision  of  the  Court  of  Ezcheqner,  that  a  presumption  from  non- 
payment of  tithes  cannot  bar  even  a  lay  impropriator,  the  Lord  Chancellor, 
though  holding  the  contrary  opinion,  would  not  compel  a  purchaser  to  take 
such  a  title ;  and  dismissed  the  bill  against  him  for  a  specific  performance. 

The  bill  was  filed  by  devisees  in  trust  to  obtain  the  specific  per- 
formance of  an  agreement  entered  into  by  the  Defendant  for  the 
parchase  of  an  estate  near  Lymington,  Hants,  for  5000Z. 

The  sale  was  by  auction  at  Grarraway's  Coffee-house  on  the  29th 
of  August,  1797.  The  Defendant  objected  to  complete  the  pur- 
chase on  account  of  variations  from  the  particular.  By  that  the 
premises  were  described  as  a  freehold  estate,  and  a  small  part  copy- 
hold, consisting  of  18  inclosures  of  rich  arable  and  pasture  land 
tnirrounding  the  house,  containing  together  110  acres  (more  or  less) ; 

(a)  See  as  to  paities,  Stoiy,  Eq.  PL  §  166;  Moffitt  r.  Farauhanon,  2  Bra  C.  C. 
(Am.  ed.  1844,)  338;  PemU  v.  Bryant,  2  Younge  &  Coll.  61, 68. 
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of  which  about  94  acres  are  freehold^  and  fiee  of  hay-tithe.  The 
copyhold  was  described  as  two  fields  held  under  the  aiaiior  of  Pen- 
nington Newit  for  a  life  aged  thirty-one :  reserved  rent  Hi. :  heriot 
2/.  lOs. ;  or  the  best  beast  or  chattel. 

The  objections/  stated  by  the  answer  were,  that  15  acres,  called 
Little  Pri^stlands,  described  in  the  particular  as  copyhold,  are  in  fact 
leasehold ;  and  the  person,  upon  whose  life  they  depend,  described 
as  aged  thirty-one,  is  thirty-four.  The  material  objection  was,  that 
it  was  not  ascertained  by  the  abstract,  that  die  premises  were  ex-* 
empt  from  tithe-hay.  When  that  objection  was  taken,  the  Plaintiff's 
solicitor  wrote  the  following  answer : 

'^  From  the  best  information  I  can  obtain  no  tithe  of  hay  has  ever 
been  taken  within  the  memory  of  man ;  nor  any  thing  paid  in  lieu 
of  it ;  and  if  other  tithes  have  been  regularly  taken,  whilst  this  has 
never  been  taken,  I  submit,  that  a  legal  exemption  must  be  pre- 
sumed ;  and  that  presumption  is  much  strengthened  by  the  tithes  of 
the  parish  being  in  lay  hands." 

The  answer  stated,  that  if  the  Defendant  could  have  been  satisfied 
upon  this  objection,  he  would  have  waived  the  other,  and  have  ac- 
cepted a  proper  compensation. 
[*  187]  *  The  Attorney  General,  [Sir  John  Mitford],  for  the 
Plaintiff.  In  Strutt  v.  Baker  (I)  your  Lordship  decided 
upon  the  principle,  which  must  govern  this  case,  that  the  rector  hav- 
ing been  only  in  possession  of  one  third  of  the  tithes,  the  Court  woud 
not  help  him  to  get  possession  of  the  other  two  thirds.  The  pre- 
sumption ought  to  be  raised  against  a  lay-impropriator.  The  absur- 
dity of  holding,  that  there  cannot  be  a  presumption  against  him,  is 
evident  from  this  instance:  an  estate  was  sold  in  an  adjoining  parish 
free  from  the  payment  of  great  tithes :  but  the  conveyance  of  the 
tithes  could  not  be  found ;  and  the  same  objection  would  have  been 
made,  if  at  last  the  deeds,  conveying  the  tithes,  had  not  been  found  by 
accident. 

Mr.  Mansfield,  Mr.  Richards,  and  Mr.  Owen,  for  the  Defendant. 
In  Strutt  V.  Baker  there  was  a  ground  since  the  case  of  Fanskaw 
v.  Rotherham  (2)  for  saying,  the  two  thirds  of  the  tithes  had  been 
severed.  Before  the  case  of  Fanshaw  v.  Rotherham  the  law  was 
monstrous ;  obliging  the  Defendant  against  a  claim  of  tithe  to  pro- 
duce the  original  deed,  by  which  Uiat  portion  of  tithes  claimed  was 
severed.  The  longer  the  time,  the  more  difficult  it  was  to  make  out 
the  possession.     But  that  was  put  an  end  to  in  that  case. 

Lord  Chancellor  [Louguborouoh].  I  can  do  nothing  at  pres- 
ent but  send  this  to  the  Master.  There  is  no  state  of  the  case. 
The  question  is  very  important.  I  should  like  to  have  the  Master's 
report  and  a  state  of  the  case ;  for  if  I  should  now  hold  it  a  flat  ob- 
jection to  the  title,  that  would  go  upon  the  pn^umption,  that  it  is  a 
clear  point  of  law,  that  a  lay-rector,  who. can  convey,  contract,  and 

(1)  .^rUe,  vol.  ii.  625. 

(2)  In  the  Court  of  Exchequer,  3  Gwill.  1177 ;  cited,  ante,  vol.  ii.  dSff,  in  ShvU 
v.  Bakir. 
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dimintsh  his  rigfat,  which  a  spiritual  rector  cannot,  is  not  to  be  barred, 
from  his  right  to  any  particular  tithe  by  the  length  of  time,  or  the 
circumstances  attending  the  receipt  of  his  other  tithes.  I  should  be 
very  loth  to  go  that  length.  On  the  other  hand  I  should  be  vei^ 
anwiHing  to  make  a  man  purchase  a  law-suit.  The  aif;unient  is 
certainly  very  strong  upon  the  instance  mentioned  by  the  Attorney 
General ;  where  the  deeds  were  found  by  accident. 

Far  the  Defendant.    There  have  been  two  or  three  cases  lately 
in  the  Court  of  Exchequer  upon  this  subject.     In  Nagle 
V.  Edwards  (i)  *  this  distinct  point  was  argued  very  fully      [*  188] 
in  the  Court  of  Exchequer ;  and  it  was  determined,  that 
there  can  be  no  presumption  from  any  length  of  time  even  against 
a  lay-impropriator. 

Lord  Chancellor  [Loughborough].  If  that  is  so,  I  am  afraid, 
I  cannot  make  a  purchaser  take  a  title  in  the  teeth  of  that  decision. 

The  Attorney  General,  [Sir  John  Mitford],  in  reply  said,  it  was 
very  material  to  know  the  nature  of  the  defence  in  those  cases ; 
periiaps  it  might  have  been  a  prescription  de  nan  decimando.  He 
also  referred  to  Rayner  upon  Tithes  (2)  and  Medley  v.  Calmay  there 
cited. 

Mr.  Crraham  (amicm  curia)  mentioned  the  case  of  Trinity  College 
V.  Barrington,  in  the  Court  of  Exchequer  in  the  time  of  Lord  Chief 
Baron  Eyre ;  where  this  point  was  decided  in  favor  of  the  claims  of 
tithes.  The  portion  of  tithes  claimed  had  not  been  paid  for  a  great 
length  of  time.  The  Chief  Baron  in  giving  judgment  acknowledged 
the  clear  distinction  between  a  lay-impropriator  and  a  spiritual  rec- 
tor from  the  restraint  of  alienation  upon  the  latter ;  but  he  went  upon 
the  idea,  that  the  law  clearly  was,  that  no  length  of  time  would  bar 
a  lay-impropriator. 

The  reference  to  the  Master  was  not  made :  but  the  cause  stood 
for  judgment. 

Jan  3lst.  Lord  Chancellor  [Loughborough].  If  I  was  to 
send  this  case  to  the  Master,  I  should  create  a  needless  expense  (3) ; 
for  upon  the  case  in  the  Court  of  Exchequer,  Nagle  v.  Edwards y 
which  I  have  looked  into,  my  difficulty  is  this :  can  I  make  a  person 
take  a  title  in  the  face  of  that  decision  ?  If  I  do,  I  decree  him  to 
enter  into  a  law-suit.  That  case  was  upon  the  tithe  of  agistment. 
There  was  a  very  long  possession,  and  all  the  inconvenience  to 
induce  the  Court  to  raise  the  presumption.  I  read  that  case  and 
also  Ltord  Petre  v.  Bhncoe  (4)  very  attentively.  It  rather  struck 
me,  that  there  was  a  great  deal  of  evidence.  I  desire  to  be  under- 
stood as  not  entirely  agreeing  with  the  determination  of  the  Court 
of  Exchequer.  But  I  should  be  in  a  strange  situation  in  de- 
siring a  purchaser  to  take  this  title,  because  I  think  the  point  a 

(1)  3  Anstr.  702;  4  GwiU.  1442. 

(2)  Vol.  i.  61. 

(3)  Pott,  Omerod  v.  Hardnum^  732;  but  see  Jtnkms  v.  HiUSy  vol.  vi.  646. 
(4)3Aairtr.945. 
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pretty  good  o&e,  though  the  Court  of  Exchequer  have  delennined 
against  it.  It  is  telling  him  to  try  my  opinion  at  his  expense.  Un- 
fortunately they  have  very  distinctly  stated  it  in  the  particular 
to  be  free  from  hay-tithe.  I  do  not  think,  the  Court  of  Exchequer 
weighed  sufficiently  the  effect  of  Scott  v.  Airey  (1)  and  the  other 
cases  (2)  (a). 

Dismiss  the  bill  without  costs ;  and  let  the  deposit  be  paid  accord- 
ing to  the  terms  of  the  agreement  (3). 

1.  Tithes  belong  of  common  right  to  the  parson  of  the  parish,  and  equally  so, 
whether  he  be  spiritoal  rector,  or  lay  impropnator,  provided,  in  (he  latter  case,  the 
title  by  impropriation  is  shown,  the  onua  mbandi  lies  upon  the  party  claiming 
exemption ;  Mtade  Y.JVbrbury,  2  Price,  345 ;  &  C.  3  Bllgh,  224,  252,  272 ;  JV^ 
V.  EauHxrdSi  3  Anstr.  705 ;  BotdUm  v.  Richards,  6  Price,  493 ;  and  a  prescription 
in  non  decimando  cannot  be  set  up  with  more  success  against  one  than  against  the 
other.  Fanahaw  v.  Batherhamy  1  Eden,  292;  JBcmey  v.  IToroey,  17  Ves.  126; 
Heathcott  v.  Mbridge^  1  Mad.  243.  It  follows,  that  mere  non-payment  and 
retainer  will  not,  alone,  justify  a  presumption  that  a  legal  grant  of  the  tithes  ever 
existed,  unless  the  actual  pernancy  and  receipt  thereof  separate  from,  and  inde- 
pendent of,  any  interest  in  the  land  from  which  they  accrue,  be  shown.  iSbott  v. 
jKrafySGvnUmi;  ^eode  v.  JVbr^ur^,  2  Price,  366 ;  and  see  note  2  to  O^Cbn- 
nor  V.  Cbot,  6  Ves.  665. 

2.  As  to  the  different  modes  by  which  religious  communities  wero  exempted 
from  payment  of  tithes,  and  in  what  cases  the  grantees  of  lands  which  came  to 
the  Crown,  at  the  time  of  the  dissolution  of  mcHiastic  establishments,  are  entided 
to  the  same  exemptions,  see  the  notes  to  SbruU  v.  Bakar^  2  V.  625. 

(1)  3  Gwill.  1174;  cited  in  StruU  v.  Baktr,  and  Nas^  v.  Edwards ;  see  Bem^ 
V.  Harvey y  post,  voL  xvii.  119 ;  Mtadt  v.  Abr5ury,2  rri.  338. 

(2)  Foxcrojl  V.  Pcanris,  post,  221. 

(a)  A  Court  of  Equity  will  not  decree  the  specific  perfonnance  of  an  agree- 
ment of  sale,  and  oblige  the  purohaser  to  accept  a  title,  which  the  vendor  cannot 
make  out  to  be  clear^  good  and  free  from  incumbrance.  ButUr  v.  (yHear^  ] 
Dessaus.  382 ;  Leims  v.  Hemdon,  3  Litt  358 ;  KeUey  v.  Bradford,  3  Bibb,  317 ; 
Swmour  V.  Ddanctu,  1  Hopk.  436;  Young  v.  LiUard,  1  Marsn.  4^;  Morgan  v. 
.AIo7van,2  Wheat.290,  299;  I  Fonb.  Eq.b.  1,  ch.  d,§9,  note  (t);  see  also  2  Sugd. 
Vend.  &  Purch.  (6th  Am.  ed.)  ch.  10,  §  3,  p.  165,  et  sea. ;  Reed  v.  JVbe,  9  Yerger, 
283 ;  fVaUs  v.  fFaddU,  6  Peters,  389 ;  Hepbum  v.  Atdd,  5  Cranch,  262. 

It  is  sufficient,  however,  if  the  vendor  be  able  to  make  a  good  title  before  decree 

5 renounced,  although  he  had  not  a  good  title  when  the  contract  was  made. 
imbum  v.  Auld,  5  Cranch,  262,  275;  Unleu  v.  L^fwh,  3  Bibb,  566;  TSnte  v. 
fraiiams,  3  Bibb,  366;  Seymour  v.  Ddanc^.  3  Cowen,  445;  Pierce  v.  J^Tiduds,  1 
Paige,  244;  Cotton  v.  Ward,  3  Monro,  304,  313;  Baldwin  v.  Salter,  8  Paige, 
473 ;  Dutch  Church  ifc  v.  Mott,  7  Paige,  78.  If  there  be  any  doubt  or  diffictSty 
about  the  title  it  ia  usually  referred  to  a  Master  to  be  examined  and  reported  on. 
Fierce  v.  JVMols,  1  Paige,  246 ;  Macomb  v.  Wright,  4  Johns.  Ch.  659,  670. 

But  equity  will  not  rdieve  a  purchaser,  who  had  a  full  knowledge  of  the  defect 
in  the  tide.  Craddock  v.  Shirla[,  3  Marsh.  288 ;  or  if  his  conduct  has  amounted 
to  a  waiver  of  the  objection.  Roaeh  v,  Rutherford,  i  DeBSAiUB.  136;  Bee  Ramsay 
V.  BraUtford,  2  Dessaus.  590,  591.  See  also  farther  on  the  subject  of  enforeinr 
specific  performance  in  cases  of  defective  and  doubtful  titles.  Tomlin  v.  M^  Chords 
5  J.  J.  Marsh.  136 ;  Beale  v.  Seivtley,  8  Lei^,  658;  Bryan  v.  Reed,  1  Dev.  & 
Bat  Eq.  SfJ;  Watts  v.  Waddle,  1  McLean,  200;  Cooper  v.  Denne,  4  Bro.  C.  C. 
(Am.  ed.  1844,)  87,  88,  and  notes ;  Poole  v.  ^lergold,  2  ib.  118, 119. 

(3)  HeathcoU  v.  Mbridge,  1  Madd.  236.  As  to  the  title,  which  a  purchaser  has 
a  right  to  expect,  sec  Cooper  v.  Denne,  4  Bro.  C.  C.  80 ;  ante,  vol.  i.  565,  and  the 
note,  567 ;  and  as  to  sales  by  auction  particularly,  Calverley  v.  Williams,  Cakrqft 
V.  Roebuck,  I  210,  221,  and  ConoUy  v.  Parsons,  iii.  625^  n.  As  to  a  purchase 
under  a  Commission  of  Bankruptcy,  see  ante,  147,  the  note  to  Pope  v.  iSbnfwm. 


1800.]  SMITH  V.  SMITH.  *189 

3L  W]ieDe?er  a  rational  doubt  eziBts  with  respect  to  a  title,  a  Court  of  Equity 
(though  it  inclines  to  think  the  title  good)  will  not  compel  a  purchaser  to  accept 
it ;  see  note  2  to  Cooper  v.  Denne,  1  V.  565 ;  the  question,  whether  an  estate, 
which  was  sold  as  tithe  free,  is  really  exonerated  from  payment  of  tithe,  is  not 
roch  a  question  as  will  be  referred  to  the  Master,  on  motion,  without  the  consent 
of  the  party  who  resists  specific  performance  of  the  purchase  contract,  see  note  5 
to  the  same  case ;  and,  as  to  the  general  practice  in  other  cases,  where  the  single 
point  in  dispq^  is,  whether  a  vendor  can  make  a  good  title,  of  referring  tfie  ques- 
tion to  the  Master,  unless  the  Court  clearly  sees  the  objections  are  such  as  cannot 
be  removed ;  see  note  (j  to  the  before-mentioned  case. 


SMITH   V.  SMITH. 
[1800,  Jan.  31.] 

A  PROVISION  previous  to  the  marriage  of  a  female  infant  in  bar  of  dower,  thirds, 
and  all  claim  upon  the  real  and  personal  estate  of  the  husband,  if  precarious 
and  uncertain,  as,  that  the  perwnol  estate  shall  go  according  to  the  custom  of 
London,  does  not  bar  her.  {fi) 
Dower  established  against  assignees  under  a  joint  commission  of  bankruptcy  upon 
estates  purchased  with  the  partneTship  fund,  but  conveyed  to  one  partner  under 
a  specific  agreement,  that  the  estates  should  be  his,  and  he  should  be  debtor  for 
the  nM>Dey,  [p.  188.] 

# 
In  April  1791  Robert  Smith  married  Elizabeth  Galhie,  an  bfant. 
By  a  settlement,  previous  to  the  marriage,  it  was  provided,  that  in 
case  the  marriage  should  take  effect,  and  the  said  Elizabeth  should 
survive  her  husband,  and  there  should  be  no  issue  at  his  decease  or 
she  should  not  be  ejiceintej  then  she  should  be  entitled  to  receive 
to  her  own  use,  not  only  all  such  share  of  his  personal  estate  as  she 
would  be  entitled  to  by  the  custom  of  London,  as  if  she  had  been 
a  freeman's  widow  of  the  said  city  before  the  act  1 1  Geo.  I.  and  as 
if  the  same  had  never  been  made,  but  that  she  should  also  be  en- 
titled to  have,  receive,  and  enjoy,  for  her  own  use  all  the  household 
goods  and  furniture  of  the  said  Robert  Smith ;  and  in  case  there 
should  be  any  child  or  children  of  the  marriage  living  at  his  decease, 
or  she  should  be  then  enceinte^  then  that  she  should  be  entitled  to 
have,  &c.  all  such  household  goods  and  furniture,  as  aforesaid ;  and 
that  the  residue  of  the  personal  estate  and  effects  of  Robert  Smith 
should  be  subject  to,  and  distributed  and  distributable  among,  said 
Elizabeth  Smith  and  such  child  or  children  of  said  intended  mar- 
riage as  should  be  living  at  the  decease  of  Robert  Smith,  or  that  she 
might  be  then  enceinte  with,  according  to  the  custom  of  London,  as 
if  she  and  such  child  or  children  had  been  the  widow  and  child  or 
children  of  a  freeman,  &c. 

la)  See  upon  this  subject  Candhen  v.  Caruthen,  4  Bro.  C  C.  (Am.  ed.  1844,) 
500,  513,  and  notes ;  Dumford  v.  Lane,  1  ib.  106, 107;  4  Kent,  (5th  ed.)  55,  56; 
ft  ib.  2^  244 ;  M*Cartee  v.  Tdler,  2  Paige,  511 ;  2  Macpherson  on  Infants, 
(Lond.  ed.  1842,)  ch.  36,  §  4,  p.  530,  534-^536;  friUiams  v.  CK%,  and  OdUy  v. 
CkUty,  ofile,  3  v.  545,  note  (a). 
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It  was  also  covenanted,  that  if  Robert  Smith  should  after  said 
marriage  invest  all  or  any  part  of  his  personal  estate  in  the  pur- 
chase of  any  messuages,  lands,  and  hereditaments,  either  freeholds 
or  copyholds  of  inheritance,  and  Elizabeth  Smith  should  happen  to 
survive  her  husband,  in  such  case  she,  her  heirs  and  assigns,  should 
have  in  fee  as  full  and  beneficial  share  of  such  messuages,  lands^ 
&c.  so  to  be  purchased,  as  she,  her  executors,  &c.  would  have  been 
entitled  to  by  virtue  of  said  presents  of  and  in  the  personal  estate, 
wherewith  the  same  should  have  been  so  purchased,  if  such  pur- 
chase had  never  been  made. 

The  indenture  contained  a  proviso,  that  the  provision  thereby  in- 
tended to  be  made  for  the  said  Elizabeth,  in  case  the  said  marriage 
should  take  effect,  should  be  deemed  and  taken  to  be  in  full  satis- 
faction for  all  manner  of  dower  or  thirds,  free  bench  and  customary 
estates,  claims  and  demands,  whatsoever,  which  she  might  become 
entitled  unto  out  of  the  freeholds,  copyholds,  or  personal  estate 
whatsoever,  wherein  or  whereof  Robert  Smith  was  or  at  any  time 
hereafter  might  be  seised  or  possessed,  or  to  which  she  might  be  en- 
titled, and  in  full  bar  and  preclusion  of  the  same. 

In  June  1789  Robert  Smith,  who  was  a  brewer  at  Croydon,  took 
his  brother  Charles  Smith  into  partnership  with  him  ;  and  in  the 
course  of  that  partnership  at  several  times  down  to  the  6th  of  Octo- 
ber, 1791,  Robert  Smith  purchased  freehold  and  copyhold  estates  at 
Croydon,  Merton,  and  Woddon,  in  Surrey  ;  and  was  seised  of  the 
legal  estate  of  the  said  freehold  premises  in  fee,  except  one,  purchas- 
ed upon  the  29th  of  January,  1791,  which  was  conveyed  to  him  and 
and  a  trustee,  to  bar  dower,  and  of  the  copyhold  premises  ac 
cording  to  the  custom  of  the  manor.  He  was  also  seised  of  other 
freehold  estates  by  inheritance,  or  by  purchases  previous  to  the 
partnership. 

The  estates  purchased  consisted  of  a  brew-house  and  premises 
and  some  public  houses,  for  the  purposes  of  the  trade.  When  the 
partnership  was  formed,  it  was  agreed,  that  Robert  Smith's  debts 
were  to  be  considered  as  his  separate  debts :  but  the  interest  was  to 
be  paid  out  of  the  partnership  property.  It  was  also  agreed,  that  the 
freehold  and  copyhold  estates,  of  which  he  was  then  seised  should 
continue  his  separate  property :  but  the  rents  of  those 
[*  191]  *  estates,  which  consisted  of  public-houses,  and  also  of  the 
estates  purchased  in  his  name  and  to  be  considered  as  his 
separate  property,  were  carried  to  the  partnership  account ;  and  the 
partnership  allowed  him  interest,  at  first  at  the  rate  of  5  per  cent., 
and  afterwards  at  4  per  cent.,  upon  the  estimated  value  of  the  estates, 
of  which  Robert  Smith  was  seised  before  the  partnership,  and  upon 
the  purchase-money  of  those,  which  were  purchased.  As  these  pur- 
chases were  made,  Robert  Smith  drew  the  money  from  the  partner- 
ship ;  and  his  account  was  debited  with  the  amount  and  nterest. 
During  the  partnership  many  of  the  private  debts  of  Robert  Smith 
were  paid  off,  and  many  new  debts  contracted  upon  his  separate 
notes :  the  debts  paid  and  the  interest  of  those  new  debts  were  paid 
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with  the  partnership  money  ;  for  neither  of  which  was  Robert  Smith 
charged  io  the  partnership  accounts  ;  but  in  their  annual  settlements 
all  the  debts,  as  well  those  contracted  by  the  trade  as  those  secured 
by  Robert's  privatie  notes^  were  entered  under  the  head  of  debts  at 
the  brew-house. 

In  1797  a  joint  Commission  of  bankruptcy  issued  against  him  and 
his  brother ;  under  which  the  freehold  and  copyhold  estates  and  also 
certain  leasehold  estates  were  sold  by  the  assignees  for  8500Z.  Upon 
that  occasion  an  agreement^  dated  the  23d  of  July,  1798,  took  place 
between  Elizabeth  Smith  and  the  assignees ;  reciting  the  bankruptcy, 
sale,  &c. ;  and  that  Elizabeth  Smith  claimed  to  be  entitled  to  dower 
out  of  said  messuages,  &c.  or  some  of  than ;  and  that  it  had  been 
required  by  the  purchasers,  that  she  should  execute  a  release,  and 
levy  a  fine ;  and  that  to  induce  her  so  to  do  the  assignees  had  pro* 
posed,  that  out  of  the  money  arising  from  the  sale  she,  her  executors, 
&c  should  receiTe  the  sum  of  3302.  in  full  satisfaction  and  discharge 
of  her  dower  of  and  in  the  same  premises,  in  case  the  whole  shall  be 
found  sul^ect  to  her  dower ;  and  so  in  proportion  for  such  parts 
thereof  as  shall  be  found  subject  to  such  dower,  as  aforesaid,  to  which 
she  had  agreed,  it  was  witnessed,  &e.  and  she  joined  in  the  fine, 
accordingly. 

The  bill  was  filed  by  Robert  Smith  and  his  wife,  against  the  as- 
signees under  the  Commission  ;  praying,  that  they  may  be  decreed 
spedficaiiy  to  perform  the  agreement,  and  to  pay  the  sum  of  330/., 
or  such  part  thereof  as  the  Court  shall  think  the  Plaintiff  Elizabeth 
entitled  to. 

♦The  Defendants  by  their  answer  submitted,  that  the  [*  19^] 
Plaintiff  Elizabeth  will  not  upon  the  event  of  her  surviving 
her  husband  be  entitled  to  dower ;  inasmuch  as  she  is  barred  to 
claim  dower  by  the  marriage  settlement ;  and  also,  because  part  of 
the  estates,  as  to  which  Robert  Smith  was  seised  of  the  legal  estate 
in  fee,  was  not  purchased  with  his  own  money,  but  with  the  part- 
nership money,  and  for  the  use  of  the  partnership ;  for  whom  he  was 
a  bare  trustee. 

The  Attorney  GenercUy  [Sir  John  Mitford],  and  Mr.  Cooke,  for  the 
Plaintiff.  Upon  the  first  point,  whether  the  Plaintiff  is  barred  from 
dower  by  the  settlement,  executed,  when  she  was  an  infant,  the 
question  is,  whether  this  is  within  the  cases.  In  Camithers  v.  Ca» 
ruiherM  (1)9  in  which  all  the  cases,  particularly  Drury  v.  Drury  (2), 
were  much  considered^  the  wife  was  held  not  barred.  A  provision 
to  be  in  bar  of  dower  must  be  something  certain,  and  not  of  the  na- 
ture of  this  provision ;  which  is  simply,  that  if  her  husband  at  his 
death  leaves  a  considerable  property,  she  shall  have  a  proportion  of 

(1)  4  Bro.  C.  C,  500. 

(2)  5  Bro.  P.  C.  570;  4  Bro.  C.  C.  505,  n ;  2  Eden,  39;  Wilm.  177;  Mr.  Har- 
grave's  note ;  Co.  Lit  36,  b.  note  7.  Upon  that  authority  dower  was  barred  by  a 
settlement  of  peraonal  estate  previous  to  Ae  marriage  of  a  female  iniant,  in  Otitta 
V.  CM%,  anie,  vol.  iii.  545.  See  the  note,  549  ',poat,  Ctm^  v.  aovgh,  710,  and 
the  note,  717 ;  MUner  v.  Lord  Hammodj  xviii.  259. 
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it,  as  if  it  had  been  personal  estate  by  the  custom  of  London.  That 
is  perfectly  precarious ;  depending  entirely  upon  his  circumstances. 
Such  a  precarious  interest  cannot  prevent  his  wife,  an  infant  at  the 
time  of  the  settlement,  from  claiming  her  dower ;  and  in  this  instance 
the  husband  is  become  a  bankrupt.  It  is  clear,  the  title  to  dower 
is  in  all  cases  a  security  for  the  performance  of  a  contract  of  this 
kind.  That  was  determined  in  Ireland  in  the  case  of  Lord  Dillon. 
His  mother  had  by  contract  a  right  to  an  annuity,  to  be  settled  upon 
her  in  lieu  of  dower.  The  present  Lord  Dillon,  her  son,  filed  a  bill 
to  restrain  her  from  proceeding.  The  Court  thought,  she  had  a 
right  to  proceed,  and  refused  to  stay  proceedings,  unless  he  wouM 
inmiediately  go  before  the  Master,  and  chaige  the  estate  with  the 
annuity.  That  was  the  case  of  an  adult.  It  would  have  been  very 
good  to  bind  her,  even  if  she  had  been  an  infant,  within  Drury  v. 
Drury.  In  Carruthers  v.  CamUhers  the  Master  of  the  Rolls  put  the 
case  of  a  charge  in  bar  of  dower  made  upon  an  estate  with  a  bad 
title ;  and  held,  that  it  would  be  no  bar.  It  is  not  to  be 
[*  193]  contended  now,  that  according  *  to  Lord  Coke's  definition 
a  jointure  must  be  a  settlement  out  of  freehold  estate : 
but  it  was  determined  in  Carruthers  v.  CamUhersy  that,  according  to 
the  other  part  of  the  definition,  it  must  be  competent. 

Upon  the  second  point,  by  the  agreement  between  the  parties  the 
estates  purchased  were  conveyed  to  Robert  Smith ;  and  though  the 
purchase-money  was  paid  out  of  the  partnership  funds,  be  was  to  be 
made  debtor  for  those  sums.  From  the  nature  of  the  transaction 
therefore  the  estates  were  his ;  and  he  was  debtor  to  the  partnership 
for  the  sums  paid  for  them :  but  that  will  not  affect  her  l^al  title 
to  dower. 

Mr.  Richards  and  Mr.  W.  Agar^  for  the  Defendants.  In  Car^ 
ruthers  v.  Carruthers  no  provision  was  intended  for  the  wife  in  a  fore- 
seen case :  she  was  to  have  nothing,  unless  she  should  survive  her 
mother-in-law ;  which  event  did  not  happen. 

Upon  the  other  point,  it  is  admitted,  that  the  partnership  funds 
were  employed  in  purchasing  these  estates;  and  then  they 
are  as  much  part  of  the  partnership  stock  as  any  other.  A  de- 
cision, that  the  wife  is  dowable  out  of  these  estates  will  be  a 
precedent  for  fraud  by  enabling  a  partner  upon  an  apprehension 
of  bankruptcy  to  provide  for  his  wife  at  the  expense  of  his  creditors. 

Lord  Chancellor  [Loughborough].  If  these  estates  had  only 
been  conveyed  to  one  partner,  having  been  purchased  with  the  part- 
nership funds,  they  would  have  been  part  of  the  partnership  proper- 
ty (a).    But  that  was  not  the  nature  of  the  transaction.    The  distino- 

(1)  Co.  Lit  37,  a ;  see  Mr.  Hargrave*s  note,  227 ;  Co.  Lit  36,  b ;  cmtty  voL  ii 
129;  Frenth  V.  Ikndes.l^rahan  V.  SuUanj  Ccmc^  v.  iSKrottofi, onie, iL 573 ;  iii.249; 
iv.  291,  and  the  notes,  L  259,  337. 

(a)  See  Thornton  v.  Dixon,  3  Bro.  C.  C.  (Am.  ed.  1844,)  200,  note  (a);  Stoiy, 
Partnership,  ch.  6,  §  93.  The  general  principle  now  declared  in  the  fhiglish  law 
is,  that  real  estate  acquired  for  the  purposes  of  a  trading  concern  is  to  be  consid- 
ered as  partnership  property,  and  to  be  applied  in  satis&ction  of  the  demands  of 
the  partnership.  Feredcy  v.  Wightwiek^  1  Ross.  &  My.  45.  It  is  taken  to  be 
personal  estate,  and  retains  that  character  as  between  the  real  and  personal 
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tion  is,  the  agreement  as  to  the  purchase  of  these  houses  was  speci- 
fic. Upon  that  they  never  could  be  specifically  divided/ as  if  they 
were  part  of  the  partnership  stock ;  but  v^hen  they  came  to  settle, 
the  houses  were  Robert  Smith's,  and  he  was  debtor  for  so  much 
money.  The  whole  turns  upon  that.  I  take  it  as  a  fact  agreed, 
that  upon  that  agreement,  if  the  partnership  had  been  dissolved,  the 
estates  would  have  remained  with  Robert  Smith,  and,  whether  they 
were  worth  so  much,  or  not,  he  would  have  been  debtor  for  the 
money.  If  he  had  sold  one  of  these  houses,  his  sale  would  have 
been  good,  even  with  notice  of  their  manner  of  dealing  and  their 
transactions,  if  the  &ct  is  true  as  to  the  agreement ;  and 
no  person  would  have  •taken  the  title  without  the  wife  [♦194] 
joining.  The  single  question  is,  whether  I  could  have 
compelled  her  to  levy  the  fine.  I  think,  she  is  entitled  to  dower 
out  of  the  estates.  She  must  be  paid ;  or  they  must  have  sold  the 
estates  subject  to  her  dower.  It  seems  to  me,  she  is  entitled  to  the 
whole  (1).  

1.  That  property,  though  freehold  in  its  nature,  yet,  if  purchased  with  joint 
funds  Ibr  the  sole  purposes  of  a  partnership  trade,  niay  be  considered  aa  if  it  were 
mere  personalty,  see,  po9t,  note  1  to  BipUy  v.  JVaterworik,  7  V.  425. 

2.  As  to  the  paramount  title  of  dower  in  general  cases,  see  the  notes  to  fVlake 
Y.  fTofce,  1  V.  335.  

representatives  of  a  deceased  partner.  PhUltpa  v.  PkUlipSy  1  Mylne  &  Keen, 
649 ;  Broom  v.  Brooms  3  Mylne  &  Keen,  443;  Morris  v.  Kearaley,  2  Younge  & 
Coll.  139 ;  3  Kent,  (5th  ed.)  37,  38, 39,  and  notes ;  1  Stoiy,  £q.  Jur.  §  674 ;  Hoxie 
T.  Carr,  1  Sumner,  181-186.  See  also  for  the  American  Law  on  this  subject,  3 
Kent,  (5th  ed.)  37,  38,  39,  and  notes.  Mr.  Chancellor  Kent  seems  very  much  to 
&vor  the  general  principle  said  above  to  be  declared  in  the  English  law.  3  Kent, 
ubistiyra. 

This  subject  underwent  a  very  full  and  thorough  discussion  in  JDifer  v.  Clark,  5 
Metcalf,  5^  and  it  was  there  held,  that  when  real  estate  is  purchased  by  part- 
ners, with  the  partn^hip  funds,  for  partnership  use  and  convenience,  in  the 
absence  of  any  express  agreement,  or  of  circumstances  showing  an  intent,  that 
such  estate  shall  be  held  for  their  separate  use,  it  will  be  treated  in  Equity,  as 
vesting  in  them,  in  their  partnership  capacity,  and  it  will  be  applied,  if  necessary, 
to  the  payment  of  the  partnership  debts.  See  also  to  the  same  effect,  Hovoard 
V,  Priest,  5  Metcalf,  582,  where  it  was  also  held  that  the  widows  of  the  partners 
are  not  entitled  to  dower  in  such  estate,  nor  are  the  heirs  of  the  partners  entitled  to 
the  rents  and  profits  of  such  estate,  which  accrue  after  tlie  death  of  their  ances- 
tor, if  the  estate  and  such  rents  thereof  are  reouired  for  payment  of  the  partner- 
ship debts.  See  also  Ihfer  v.  Clarke  5  Metcalf,  562.  In  this  last  case  it  was 
said  by  Shaw,  Ch.  J.  that  the  decision  in  Dyer  v.  Clark  does  not  stand  opposed 
to  the  case  of  Goodwin  v.  Richardson,  11  Mass.  469.  See  farther  upon  this  sub- 
ject and  to  the  same  effect,  Bwhtaide  v.  Merrick,  4  Metcalf,  537 ;  Sigovarney  v. 
Munn,  7  Conn.  11 ;  Houghton  v.  Houghton,  11  Sim.  491 ;  Savc^  v.  Carter,  9 
Dana,  410;  Greene  v.  Greene,  1  Ham.  542;  Marvin  v.  Trumbull,  Wri^t,  386; 
Riehardson  v.  Paekwood,  13  Martin,  290;  Forde  v.  Herron,  4  Munf.  316;  Rich- 
ardson V.  Wyati,  2  Desaus.  471;  PhUUps  v.  CnAnmond,  2  Wash.  C.  C.  441; 
fVooUridgt  v.  WiUdns,  3  V.  E.  Howard,  360 ;  Huid  v.  Benson,  2  Humph.  459. 

But  see  Yeaiman  v.  Woods,  6  Yerger,  20 ;  McAllister  v.  Montgomery,  3  Hay  w. 
94,  in  which  a  contrary  doctrine  seems  to  have  been  held. 

Blake  y.  J^utUr,  19  Maine,  16;  Goodwin  y.  Richardson,  11  Mass.  476;  and 
GAes  v.  Coles,  15  Johns.  159,  were  actions  at  law.  See  also  Cookson  v.  Cookson, 
8  Sim.  529 ;  Smith  v.  Jackson,  2  Edw.  Ch.  28. 

ri)  1  Fonb.  Tr.  Eq.  74;  post,  BeU  v.  Phfn,  vol.  vii.  453 ;  Balnmn  v.  Shore,  ix. 
500;  xi.  665;  Crawskay  v.  Mavk,  1  Swanst  495;  see  521,  2. 
VOL.  V.  12 
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Devise  to  an  infant  grandson  at  twenty-one  with  accumulation  in  the  mean  time; 
with  similar  limitations  in  case  of  his  death  under  twenty-one  to  his  sisters. 

Their  father  being  dead,  having  left  all  his  property,  which  was  inconsiderable,  to 
his  wife,  who  mairied  a  person  in  low  circumstances,  maintenance  was  decreed, 
without  an  inquinr,  whether  it  was  for  the  benefit  of  the  infants;  the  Court 
judging  of  that    (See  note  50,  post,  199,  a,)  [p.  194J 

Residuary  bequest  to  a  very  large  amount  in  favor  of  infant  grandchildren,  payable 
at  twenty-one  or  marriage,  widi  survivorship,  the  interest  to  accumulate  and  be 
paid  with  the  capital;  and  in  case  of  tbe  death  of  all  before  the  time  of  pay- 
ment, over  to  then:  mother  absolutely.  The  father's  income,  though  considera- 
ble, bearing  no  proportion  to  the  fortune  bequeathed,  and  there  being  several 
children,  the  Court  directed  maintenance,  taking  tlie  consent  of  the  mother, 
[note,  p.  195.] 

Residuary  bequest  in  favor  of  infant  ffnindchildren,  payable  at  twenty-one  or  mar- 
riage, or  to  the  issue  of  those  dea^  with  survivorship,  and  accmnuladon  till  the 
time  of  payment,  and  a  limitation  over  absolutely,  m  case  of  the  death  of  all 
without  issue  before  that  time.  The  father  in  consequence  of  bankruptcy 
being  wholly  unable  to  maintain  his  children,  maintenance' was  directed  by 
the  Court,  taking  the  consent  of  the  persons,  to  whom  the  property  was  given 
over,  [note,  p.  197.] 

Irregular  to  confirm  Reports  as  to  maintenance  on  motion,  (a)  [p.  199.] 

Nicholas  Greenwell  by  his  will,  dated  the  26th  of  June  1793, 
gave  and  devised  to  Cuthbert  Greenwell  and  John  Greenwell  all  his  real 
estates  whatsoever  and  wheresoever,  to  hold  to  them,  their  heirs  and  as- 
signs, in  trust  for  the  testator's  grandson  John  Greenwell,  until  he 
should  attain  the  age  of  twenty-one  years ;  and  from  and  immediately 
after  his  attaining  that  age  the  testator  gave  and  devised  all  his  said 
real  estates  to  him,  his  heirs  and  assigns,  for  ever ;  with  power  to  his 
trustees  to  let  all  or  any  part  during  the  minority  ofi  his  said  grandson, 
as  they  should  think  fit,  and  to  take  and  receive  the  rents,  issues, 
and  profits,  thereof  from  time  to  time,  as  the  same  should  accrue 
and  become  due,  for  the  use  and  benefit  of  his  said  grandson ;  and 
he  directed,  that  his  trustees  should  from  time  to  time  place  out  at 
interest  upon  Government,  real,  or  any  other,  security  they  should 
approve  of,  the  said  rents  and  profits ;  and  which  with  the  interest 
thereof  should  accumulate,  until  his  said  grandson  should  attain  his 
age  of  twenty-one  years  ;  when  the  same  should  be  paid  to  him,  his 
executors,  &c. :  but  in  case  he  should- happen  to  die,  before  he 
should  attain  the  age  aforesaid,  then  and  in  such  case  the  said  rents 
and  profits  and  the  interest  with  the  accumulations  thereof  should 
be  in  trust  for  the  testator's  three  grand-daughters,  Mary  Greenwell, 
Hannah  Greenwell,  and  Elizabeth  Greenwell,  the  sisters  of  John 
Greenwell,  equally,  share  and  share  alike  ;  to  be  paid  to  them  res- 
pectively upon  their  attaining  the  age  of  twenty-one  years  or  day  of 
marriage,  which  should  first  happen ;  and  he  declared  his  farther  will 
to  be,  that  if  his  said  grandson  should  not  attain  his  said  age  of 

(a)  See  1  Macpherson  on  Infants,  (Lond.  ed.  1841,)  107. 
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twenty-one  years,  then  and  in  such  case  his  said  real  estates  should 

be  in   trust  for  his  said   three  grand-daughters,  their  heirs  and 

assigns,  equally,  share  and  share  alike,  taking  the  same  as  tenants 

in  common,  and  not  as  joint-tenants;   and   they  were 

to  be  entitled  to  their  respective  shares  *therereof  upon     [*I95] 

their  respectively  attaining  the  age  of  twenty-one  years 

or  marriage,  which  should  first  happen. 

The  testator  died  in  August  1794.  John  Greenwell,  his  son,  and 
father  of  the  children  mentioned  in  the  will,  died  in  the  life  of  the 
testator,  leaving  a  very  inconsiderable  property,  real  or  personal.  By 
his  will  he  gave  all  his  property  to  his  wife ;  who  married  again ; 
and  upon  the  death  of  her  second  husband  married  a  third ;  who 
was  not  in  circumstances  to  maintain  and  provide  for  the  testator's 
grandson. 

The  bill  was  filed  on  behalf  of  the  testator's  grandson,  an  infant,  by 
his  next  friend ;  praying,  that  a  guardian  and  receiver  may  be  appoint- 
ed ;  and  that  a  suitable  allowance  may  be  made  to  the  Plaintiff  for  his 
maintenance  and  education  out  of  the  rents  and  profits  of  the  trust 
estates ;  and  that  the  residue  of  the  said  rents  may  be  secured  and 
laid  out,  &c. ;  and  that  an  account  may  be  directed  against  the  trus- 
tees. 

The  Attorney  General  [Sir  John  Mitford]  and  Mr.  Leach,  for  the 
Plaintiff,  and  Mr.  Mansfield,  Mr.  Scafe  and  Mr.  Hubbersty,  for  the 
other  Children,  pressed  for  a  maintenance. 

Lord  Chancellor  [Loughborough].  I  fe^r,  if  I  should  make 
the  decree,  it  would  be  my  will,  and  not  the  testator's. 

There  is  a  case,  which  I  wish  to  be  inquired  into,  in  Sir 
Henry  Cavendish's  family   (1).      It  is  not  reported.     Mr.  Brad- 

(1)  The  following  note,  with  which  the  Reporter  has  been  favored,  was  sent  to 
the  Lord  Chancellor : 

Cavendish  v.  Mercer.    In  Chancery,  March  the  9th,  1776. 

Richard  Bradshaw,  Esq.  by  his  will,  dated  the  28th  of  March,  1773,  gave  to  the 
separate  use  of  his  only  child  Sarah,  wife  of  the  Defendant  Henry  Cavendish,  an 
annuity  of  400^.  to  be  secured  by  an  appropriation  of  a  sufficient  part  of  his  per- 
sonal estate.  He  then  gave  10,000^  to  his  executors,  upon  trust  to  be  placed  out 
at  interest,  and  paid  to  such  one  or  more  child  or  children  of  the  Defendant  Sarah 
Cavendish  at  twenty-one  years  of  age,  as  she  should  appoint ;  and  in  the  mean 
time  he  directed  his  executors  to  receive  all  the  interest  of  the  said  10,00W.  and 
place  out  the  same  from  time  to  time  to  accumulate,  and  to  stand  possessed  of 
such  accumulation  in  trust  for  such  children  as  should  be  entitled  to  the  10,0002., 
and  in  the  same  shares ;  and  In  case  his  daughter  should  make  no  appointment, 
the  said  10,000/.  and  the  accumulation  to  sink  into  the  residue  of  bis  personal^. 
He  gave  to  his  son-in-law  Honry  Cavendish  10002. ;  to  his  mndson  the  Plaintiff 
Richard  Cavendish,  8000/.;  and  to  his  grandson  the  PlaintflT  George  Cavendish, 
80002.:  such  legacies  to  his  grand-sons  to  be  paid  at  twenty-one,  but  without  an^ 
interest  in  the  mean  time:  ana  in  case  of  death  under  that  age  to  sink  into  the  resi- 
due. He  gave  to  his  three  grand-daughters,  the  Plaintiffs  Cfatherine,  Deborah,  and 
Sarah  Cavendish,  10,0002.  each,  and  to  his  grand-daughter  Theresa  Maria  Caven- 
dish, 30002.  to  be  paid  at  twenty-one,  or  marriaflre  with  consent  of  their  mother  or 
guardians,  and  not  otherwise ;  but  without  any  interest  in  the  mean  time ;  and  in 
case  of  death,  or  marriage  without  consent,  to  sink  into  the  residue ;  and  after 
giving  several  pecuniary  legacies  he  bequeathed  the  residue  of  his  personal  estate 
upon  trust  to  place  it  out  at  interest  to  accumulate,  and  to  make  over  all  the  funds 
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shaw,  the  father  of  Lady  Cavendish,  left  a  very  large  fortune ; 
but  chose  to  have  an  accumulation  during  the  minority  of  Sir 
Henry  Cavendish's  children ;  leaving  no  provision  for  mainten- 
ance.     The  fortune  was  to  vest,  I  think;  in  his  first  child,  that 

should  attain  the  age  of  twenty-one.  Sir  Henry  Cav- 
[*  197]     endish  stated,  and  with  truth,  that  he  *  was  not  of  ability 

to  maintain  his  children  according  to  the  expectation  of 
the  fortune  that  some  of  them  might  have.  The  Court  held  it  quite 
contingent,  which  child  would  be  entitled :  and  that  it  was  for  the 
benefit  of  them  all,  that  they  all  should  have  an*  education. 

It  was  a  decree  of  Lord  Bathurst's,  I  think.  I  wish  it  to  be  look- 
ed into.  If  there  was  one  precedent,  I  should  feel  a  little  bolder 
to  do  what  I  have  great  inclination  to  do,  if  I  can. 

r 
The  will  was  declared  well  proved ;  and  the  cause  stood  over  for 
the  purpose  of  having  that  case  inquired  into. 

Feb.  3d.     The  cause  came  on  again. 

Lord  Chancellor  [LorcHBORouGH].  A  circumstance  strikes 
one    in    this  case   of   Cavendish  v.  Mercer:    Sir  Henry   Caven- 

and  accumulations  unto  his  grand-son,  the  Plaintiff  Augustus  Cavendish,  upon 
attaining  twenty-one ;  but  in  case  he  should  die  under  tl^t  age,  then  upon  trust 
for  his  grand-sons,  the  Plaintifii)  Richard  and  George  Cavendish,  equally,  share 
and  share  alike,  at  their  respective  ages  of  twenty-one ;  but  if  either  should  die 
under  that  age,  in  trust/or  toe  survivor:  in  case  of  the  death  of  all  three  grand- 
sons, in  trust  for  his  grand-daughters  at  twenty-one,  or  marriage  with  consent,  as 
aforesaid.  In  case  all  his  said  grand-children  should  happen  to  die  before  the 
times  appointed  for  their  enjoying  such  funds  and  securities,  to  be  purchased  with 
such  residue,  as  aforesaid,  togeuer  with  such  accumulated  funds  and  interest, 
then  he  gave  the  same  unto  his  said  daughter,  the  Defendant  Sarah  Cavendish, 
her  executors,  &c.  for  ever ;  and  in  the  mean  time  and  until  his  said  grand-chil- 
dren or  some  one  of  them  should  become  entitled  to  Uie  said  funds  by  virtue  of 
his  will,  upon  trust  to  receive  all  the  dividends  and  interest,  which  should  arise 
from  the  funds  to  be  purchased  with  the  residue  aforesaid,  and  invest  the  same 
from  time  to  time  at  interest  to  accumulate,  and  stand  possessed  of  the  accumula- 
tion in  trust  for  the  person  or  persons,  who  should  be  entitled  to  the  funds  to  be 
purchased  with  the  residue. 

The  Defendant  Henry  Cavendish,  and  Sarah  his  wife,  by  their  answer  stated, 
that  the  said  Henry  Cavendish  took  out  administration  with  the  will  annexed ; 
that  thev  were  desirous,  that  the  whole  or  part  of  the  interest  of  the  said  legacies 
should  be  applied  in  the  maintenance  of  tne  Plaintifis;  inasmuch  as  the  Defend- 
ants had  a  large  family  of  children,  consisting  of  the  Plaintifis  and  one  other 
child,  bom  since ;  for  whom  no  provisioa  was  made  by  the  said  will ;  and  the  net 
annual  income  of  the  Defendanrs  estate  was  llOOZ.  a-year,  exclusive  of  an  annuity 
of  7002.  a-year ;  which  his  father  paid  him,  so  long  as  his  father  enjoyed  a  place 
under  the  Crown;  and  therefore  the  said  Defendant  could  not  maintain  the  Plain- 
tiffi  in  proportion  to  their  fortunes. 

The  Lord  Chancellor  made  the  usual  decree  for  taking  tlie  accounts;  and 
ordered,  that  the  Master  should,  in  case  the  Defendant  Aus.  Cavendish  should 
appear  before  him  separate  from  her  husband,  and  consent  thereto,  inquire  into 
the  circumstances  of  the  Defendant  Henry  Cavendish ;  and  whethes  it  was  proper 
to  make  anv  and  what  allowance  for  the  maintenance  and  education  of  the  Plain- 
tifis, the  infants,  and  state  the  same  with  liis  opinion  thereon  to  the  Court 

The  Master  by  his  report,  dated  the  Idth  of  November,  1776,  stated,  that  it 
would  be  proper  to  allow  certain  sums  therein  for  the  maintenance ;  and  that  report 
was  afterwards  confirmed. 
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dish  was  not  under  a  disability  to  maintain  his  children.  He  could 
not  give  them  that  large  allowance,  according  to  the  fortune,  to 
which  they  might  be  entitled ;  and  there  was  a  great  number :  but 
he  had  1800/.  a-year ;  and  therefore  it  cannot  be  said,  he  could  not 
maintain  his  children. 
For  the  Plaintiff.    There  is  another  case,  Fendatt  v.  Noih  (1). 

n)  fhidaU  y.  JVofL    In  Chancebt,  December  the  24th,  1779. 

The  order  made  in  this  cause  recited,  that  William  Fendall,  Maiy  Fendall, 
John  Fendall  the  younger,  and  Harriet  Fendall,  the  only  children  of  tiie  Defend- 
ants John  Fendall  and  Sarah,  his  wife,  upon  the  18th  of  December  preferred  their 
petition ;  stating,  that  Maiy  Bolde,  late  grand-mother  of  the  Plaintiffs,  by  her  will, 
dated  the  25th  of  Februaiy,  1759,  after  several  pecuniary  and  specific  legacies 
gave  all  the  rest  of  her  personal  estate  to  Joseph  Nash  and  John  Barnes,  in  trust 
to  place  it  out  at  interest  upon  real  or  Government  security,  and  to  improve  the 
same  from  time  to  time ;  and  that  after  the  decease  of  the  survivor  of  John  Fen- 
dall and  Sarah  his  wife,  and  not  before,  the  trustees  should  pay  such  residue  of 
her  personal  estate  together  with  the  interest  and  improvement,  which  should  be 
made  thereof  to  and  among  all  and  every  the  child  and  children  of  her  daughter 
Sarah  Fendall  as  should  be  living  at  the  decease  of  her  and  her  husband  John 
Fendall,  equally  to  be  between  them  share  and  share  alike,  if  more  than  one:  if 
but  one,  the  whole  to  such  one ;  to  be  paid  to  the  sons  at  their  respective  ages  of 
twenty-one  years,  and  to  the  daughters  at  their  respective  ages  of  twenty-one 
years  or  days  of  marriage;  which  should  first  happen;  and  in  case  any  such  child 
or  children  of  her  said  daughter  shotild  die,  before  his,  her,  or  their,  share  of  his 
said  personal  estate  should  become  payable,  as  aforesaid,  without  issue, 
*then  that  the  share  of  such  child  so  dying  should  go  and  survive  to  [  *  196  ] 
such  surviving  children,  to  be  divided  among  them,  as  aforesaid,  and  to 
be  paid  as  theu:  original  shares ;  and  in  case  at  the  decease  of  her  said  daughter 
and  her  said  husband  any  child  of  her  daughter  should  be  dead,  or  should  after- 
wards die,  before  his  or  her  share  should  become  payable,  as  aforesaid,  leaving 
issue,  then  the  share  of  such  child  should  go  to  such  his  or  her  issue :  but  in  case 
the  testatrix's  said  daughter  should  leave  no  child  living  at  her  death,  nor  any 
issue  of  any  such  child  or  children,  or  in  case  all  and  every  such  child  or  chUdren 
should  die  without  issue,  before  their  shares  should  become  payable,  then  to  pay 
one  half  part  of  the  residue  to  the  Defendant  William  Nash,  his  executors,  &c.. 

and  the  other  half  part  to  the  Defendant  Joseph ,  his  executors,  &c.,  and 

she  appointed  her  trustees  executors. 

By  the  decree,  made  upon  the  29th  of  Mav,  1761,  the  accounts  were  directed. 

By  the  Master's  renort,  dated  the  12th  of  March,  1764,  it  appeared  that  the 
residue  consisted  of  25,78(U.  Bank  Annuities  fU.  10*.  per  cent  of  1758 ;  and  thyit 
John  Fendall  had  become  partner  with Lodge ;  and  a  commission  of  bank- 
ruptcy issued  against  them  in  February,  1778,  by  which  the  Defendant  Fendall 
and  lus  family  were  reduced  to  almost  absolute  indigence. 

By  an  order,  made  on  the  5th  of  July,  1779,  it  was  referred  to  the  Master  to 
see,  if  it  was  for  the  benefit  of  the  j)etitioners  to  make  any  (md  what  allowance  to 
each  of  them  respectively  for  their  maintenance  and  education  and  from  what 
time. 

The  Master  by  his  report,  dated  the  ]7th  of  December,  1779,  stated  the  bank- 
ruptcy of  John  Fendall ;  and  that  the  Plaintiff  William  Fendall,  his  eldest  son, 
was  of  the  age  of  twenty-one ;  Maiy  Fendall,  twenty;  John  Fendall  the  younger, 
seven ;  and  Harriet  Fendall,  four ;  that  John  Fendall,  the  fother,  has,  by  the  means 
aforesaid  become  utterly  incapable  to  maintain  and  educate  lus  said  children ;  and 
that  none  of  them  had  fortunes  except  under  the  said  will ;  that  William  was  a 
student  of  the  Temple ;  and  intended  to  be  placed  under  a  special  pleader ;  the 
second  son  was  a  writer  in  the  India  Company's  service ;  and  that  the  two  daugh- 
ters lived  with  their  father;  and  that  it  was  proposed  on  the  part  of  the  children, 
that  an  allowance  of  20(M.  a-year  should  be  made  for  the  maintenance  and  educa- 
tion of  William  and  John  respectively  for  the  time  past,  from  the  Ist  of  February, 
1778,  and  for  the  time  to  come;  and  that  100/.  a-ycar  each  should  be  allowed  for 
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In  that  instance  the  father  was  wholly  without  the  means  of  main- 
taining the  children.  Lord  Thurlow  made  the  reference ;  and  con- 
firmed the  report  approving  of  maintenance,  and  a  considerable 

maintenance  too. 
[♦199]  *Lord  Chancellor  [Loughborough].  The  order  of 
Lord  Thurlow  in  that  case  is  exactly  to  the  same  effect  and 
under  the  same  circumstances  as  in  Cavendish  v.  Mercer ;  taking'the 
consent  of  the  persons,  who  would  be  ultimately  entitled  in  the  event 
of  the  death  of  all  the  children. 

I  think  myself  sufficiently  warranted  to  make  the  decree  you  pray ; 
and  there  is  no  occasion  for  a  reference.  I  judge,  that  it  is  for  the 
benefit  of  the  children  (a). 

I  must  direct  the  Master  to  settle  what  is  proper  to  be  allowed 
for  the  maintenance  for  the  time  past  since  the  death  of  the  testa- 
tor (1)  (6),  and  for  the  time  to  come,  and  to  appoint  a  guardian. 

the  maintenance  and  education  of  Mary  and  Harriet ;  and  William  Nash  and 

Joseph y  who  had  since  the  decree  attained  twenty-one,  had  consented  to 

such  allowanced;  and  tlie  Plaintiff  William  Fepdall,  who  was  of  age,  had  in  like 
manner  signified  his  consent  to  his  brother  and  sisters  having  such  allowances ; 
and  as  John  Fendall,  the  father,  appeared  to  be  totally  unable  to  provide  a  proper 
support,  maintenance  and  education,  for  his  said  children,  and  th^  had  no  present 
fortune  or  means  of  livelihood  or  subsistence  or  of  education,  the  Master  stated,  that 
he  conceived,  it  would  be  for  the  benefit  of  the  petitioners  respectively,  that  an 
allowance  should  be  made  for  their  respective  support,  maintenance,  and  educa- 
tion, out  of  the  interest  from  the  17th  of  March,  1778,  the  time  of  their  father's 
failure :  that  is,  2002.  a-year  for  the  support  and  maintenance  of  the  petitioner 
William  Fendall;  the  like  sum  for  the  petitioner  John  Fendall;  so  as  such  respec- 
tive sums  do  not  exceed  at  any  time  the  interest  or  dividends  of  one  fourth  part  of 
the  said  capital  sum  of  25,780/.  Bank  Annuities ;  the  sum  of  100/.  a-year  tor  the 
support  and  maintenance  of  the  petitioner  Maty ;  and  502.  a-year  for  the  mainte- 
nance and  education  of  Harriet 

The  prayer  of  the  petition  was,  that  the  report  may  be  confirmed. 

The  order  was,  tliat  the  report  bo  confirmed;  William  Nash  and  Joseph  — — 
consenting. 

(a)  See,  on  this  subject  of  maintenance,  2  Story,  Eq.  Jur.  §  1354, 1355 ;  Biamei 
v.  Bumd,  1  Bro.  C.  C.  (Am.  ed.  1844)  179,  note  (1);  Hughes  v.  Ihights,  ib  387,  and 
notes ;  .Andrews  v.  Partinston^  3  ib.  60 ;  Munday  v.  HoiOy  4  ib.  223;  ExjparU  Bond^ 
2  My.  &  Keen,  439;  1  Macpherson  on  Infants,  (Lond.  ed.  1841)  ch.  22,  §  2  &  3, 
p.  219  ei  seq, ;  Matter  of  Damson,  6  Paige,  136;  Allen  v.  CosUr,  1  Bcavan,  202; 
CUxji  V.  Pennington,  8  Sim.  359 ;  Jossdyn  v.  Jossdyn,  9  Sim.  63.  The  decisions 
in  GreeTUoell  v.  GreenwcUj  and  Fendall  v.  Mtsh,  in  the  note,  ante,  197,  were  over- 
ruled by  Lord  Eldon  in  Errai  v.  Barlow,  14  Yes.  202,  as  giving  maintenance  out 
of  a  fund  not  properly  applicable  for  that  purpose ;  but  tliey  remain  authorities  in 
other  respects. 

It  was  held,  in  Myers  v.  Myers,  2  M*Cord,  Ch.  255,  that,  if  the  father  is  in  indi- 
gent circumstances  and  the  cliildren  are  wealthy,  the  Court  will  a^ow  for  mainte- 
nance :  otherwise  the  parent  mus^  support  his  children.  See,  also,  to  the  same 
effect,  Chapline  y.  Moore,  7  Monro,  173.  See,  farther,  Dupont  v.  Johnson,  1  Bai. 
Eq.  279 ;  Cudworth  v.  Thompson,  3  Desaus.  258 ;  Ambler  v.  Macon,  4  Call.  606. 

As  to  the  necessity  for  a  reference,  see  Matter  o/Bostwick,  4  Johns.  Ch.  104, 105. 

(1)  Post,  vol.  ix.  Sisson  v.  Shaw,  285,  and  the  note,  288 ;  CoUxs  v.  Blackburn,  470 ; 
Maberly  v.  Tkirlon,  xiv.  499. 

(h)  Although  it  was  formerly  otherwise,  yet  it  is  now  usual  to  allow  maintenance 
for  the  time  past  See  Hill  v.  Chapman,  2  Bro.  C.  C.  (Am.  ed.  1844,)  231,  and 
notes;  Andreios  v.  Partington,  3  ib.  60,  notes;  Matter  of  Bostwick,  4  Johns,  Ch. 
104 ;  mikes  v.  Rogers,  6  John.  566. 

VOL.  V.  12* 
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The  Lord  Chancellor  observed,  that  the  note  of  Cavendish  v. 
Mercer  must  be  erroneous  in  representing,  that  the  Report  was  con- 
firmed by  Lord  Thuriow ;  the  Order  for  confirming  the  Report  nisi 
being  made  on  the  28th  of  November,  1776,  it  was  impossible  to 
suppose,  they  would  have  rested  upon  it  so  long. 

His  Lordship  also  noticed,  that  the  Report  was  confirmed  upon 
motion;  that  the  practice  of  confirming  these  Reports  on  motion 
was  irregular ;  and  this  was  not  the  only  instance  of  that  practice  in 
the  time  of  Lord  Bathurst  (1).  

1.  With  respect  to  the  allowance  of  interest,  by  way  of  maintenance,  to  infant 
legatees,  see,  on/e,  note  2  to  Crickett  v.  DoUnfy  3  V.  10. 

2.  That  it  is  not  necessary  to  show  the  positive  inability  of  their  parent  to  main- 
tain them,  in  order  to  justify  an  allowance  for  the  maintenance  of  infant  leg^atees, 
see  note  2  to  HosU  v.  Pratt,  3  V.  730 ;  and  the  old  rule,  according  to  wluch  no 
retrospective  allowance  for  time  past  was  ever  made,  is  now  altered.  Sisson  v. 
Shaw,  9  Ves.  288 ;  CoUis  v.  Blackburn,  9  Ves.  471 ;  Mabaiy  v.  Turton,  14  Ves, 
500;  ExjHoie  Darlington,  1  Ball  &  Bea.  240. 

3.  As  It  was  decided  by  the  principal  case,  that  a  master's  report,  with  respect 
to  allowance  of  maintenance,  ought  not  to  be  confirmed  on  motion,  so,  it  has  been 
also  settled,  that  exceptions  do  not  lie  to  such  a  report :  Ex  parte  J^^ichols,  1 
Brown,  577 :  the  proper  mode  of  applying  to  have  such  reports  either  confirmed 
or  varied,  is  by  petition,  stating  the  report  so  that  the  Court  may  judge  of  it. 
Priee  v.  Shaw,  2  Dick.  732;  ExpaHe  BwUm,  1  Dick.  395. 
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[1800,  Feb.  3.] 

Lkoact  general,  notwithstanding  an  appropriation  of  part  of  the  property,  (a) 
Legacy  of  a  som  of  money  Jamaica  currency  decreed  with  Jamaica  interest  from 
the  death  of  the  testator,  (b)  [p.  199.] 

Francis  Right  Brodbelt,  late  of  Jamaica,  by  his  will,  dated  the 
2d  of  September  1794,  after  several  pecuniary  and  specific  legacies, 

(1)  For  the  rule  of  the  Court  as  to  giving  interest  by  way  of  maintenance,  see 
CritkeU  v.  DoUy,  MUchtU  v.  Bower,  and  TSfreU  v.  TyrtU,  ante,  vol.  iii.  10,  283 ;  iv. 
1 ;  Chambers  v.  Goldwin,  post,  xi.  1.  The  extension  of  that  rule  by  GreenweU  v. 
GretnweU,  and  the  cases  there  cited  has  been  much  disapproved,  and  not  followed 
in  any  ca^  admitting  a  distinction.  See  the  notes,  ante,  vol  iii.  12 ;  post,  xiv.  203. 

(a)  See,  as  to  the  subject  of  general  and  specific  legacies,  Coleman  v.  Coleman, 
asUe,  ii.  639,  note  (a)  and  cases  cited ;  ^/isbett  v.  Murray,  ante,  157,  note  (a). 

Legacies  of  quantity  m  the  nature  (^specific  legacies,  as,  of  so  much  money  with 
reference  to  a  particular  fund  for  payment,  ore  called  by  the  civilians  demonstrative 
legacies ;  they  are  so  far  fi;eneral  and  differ  so  much  in  effect  from  those  properly 
specific,  that  if  the  fund  be  called  in  or  fail,  the  legatees  will  not  be  deprived. of 
tneir  legacies,  but  will  be  permitted  to  receive  them  out  of  the  general  assets : 
and  yet  these  legacies  are  so  far  specific,  that  they  will  not  be  liable  to  abate  with 
general  legacies  upon  a  deficiency  of  assets.  2  Williams,  Executors,  (2d  Am.  ed.) 
§39, 844.  See,  also,  Fotoler  v.  mUoughby,  2  Sim.  &  Stu.  358 ;  ^FiUox  v.  Rhodes, 
2  Russ.  445 ;  Livesav  v.  Btdftm,  2  Younge  &  Coll.  90. 

(5)  This  case  in  reference  to  interest  was  decided  on  it9  particular  circumstances. 
Sir  William  Grant,  in  Bourke  v.  BicketU,  10  Ves.  Jr.  334 ;  2  Williams,  Executors, 
(2d  Amer.  ed.)  1027, 1028.  See,  also,  Malcolm  v.  Martin,  3  Bn>.  C.  C.  ( Amer.  ed. 
1844,)  53,  and  notes. 
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reciting,  that  he  had  remitted  several  sums  of  money  to  England, 
which  he  had  directed  to  be  invested  in  Government  funds,  and 
which  he  believed  had  been  so  invested  either  in  3  per  cent.  Bank 
Annuities  or  in  3  per  cent.  Consolidated  Bank  Annuities ;  and  re- 
citing, that  it  being  his  intent  and  meaning,  that  the  provisions  for 
his  younger  children  should  be  by  equal  portions  of  such  Bank  An- 
nuities, in  which  the  said  moneys  had  then  been  invested ;  therefore  in 

case  the  sums  he  had  then  already  invested  therein,  or 
[*200]     *  might  do  before  his  death,  should  not  be  sufficient  for  the 

purposes  therein-mentioned,  he  thereby  authorized  his  ex- 
ecutrix and  executors  hereinafter  named  to  invest  a  sufficient  part  of 
his  estate  in  the  purchase  of  so  much  more  Bank  Annuities,  of  the 
same  kind  as  what  he  had  then  already  purchased,  as  should  be  suf- 
ficient to  answer  the  purposes  hereinafter  mentioned,  as  the  same 
should  become  necessary ;  and  he  bequeathed  unto  his  said  executors 
the  sum  of  10,000/.  current  money  of  Jamaica,  invested  or  to  be  in- 
vested in  pursuance  of  the  same  power  by  them  in  the  public  funds, 
upon  the  following  trusts :  that  is  to  say ;  upon  trust,  that  his  said 
executors  should  receive  the  yearly  interest  and  dividends  of  the 
said  sum  of  10,000/.  current  money  aforesaid,  and  pay  and  apply 
such  part  thereof  as  they  in  their  discretion  should  think  proper  for 
and  towards  the  support  and  maintenance  of  his  daughter  Anna 
Maria  until  the  day  of  her  marriage,  or  till  she  should  attain  the  age 
of  twenty-one  years ;  and  from  and  after  her  attaining  such  age  or 
day  of  marriage  upon  trust  to  receive  the  annual  interest  and  divi- 
dends of  the  said  sum  of  10,000/.  current  money  aforesaid,  and  pay 
the  same  into  the  hands  of  Anna  Maria,  whose  receipt  alone  not- 
withstanding coverture,  it  was  declared,  should  be  a  sufficient  dis- 
charge to  his  executors  for  the  moneys  therein  expressed  to  be  re- 
ceived; and  he  declared,  that  the  said  sum  of  10,000/.  current 
money  or  the  annual  interest  or  dividends  thereof  should  not  be 
subject  to  the  debts,  control,  or  engagements,  of  any  husband  she 
might  marry ;  and  from  and  after  her  decease,  then  in  trust  for  her 
child  or  children  in  such  shares  and  proportions  as  she  should  by 
deed  or  will,  or  any  instrument  in  nature  thereof,  appoint ;  and  for 
want  of  appointment,  to  and  among  all  her  children  equally,  share 
and  share  alike,  with  benefit  of  survivorship :  but  in  case  she  should 
depart  this  life  leaving  any  husband  she  might  marry  her  surviving 
and  without  issue,  then  he  declared,  that  his  said  executors  should 
stand  possessed  of  the  said  sum  of  10,000/.  current  money,  or  the 
funds  and  securities,  in  which  the  same  should  be  invested,  in  trust 
for  the  said  surviving  husband  of  Anna  Maria,  his  executors,  admin- 
istrators, and  assigns,  for  ever ;  and  he  directed  his  executors  to  pay, 

assign,  and  transfer,  the  same  accordingly :  but  if  she  should 
[*9011     die  under  age  and  unmarried,  then  he  *  declared  his  will 

to  be,  that  the  said  sum  of  10,000/.  current  money  or  the 
funds  or  securities,  in  which  the  same  should  be  invested,  should 
revert  to  and  become  part  of  the  residuum  of  his  estate. 

The  testator  then  bequeathed  to  his  executors  a  farther  sum  of 
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10,000?.,  also  of  current  money  aforesaid,  invested  or  to  be  invested 
in  pursuance  of  the  said  power  by  them  in  the  public  funds,  upon 
exactly  the  same  trusts  in  favor  of  his  daughter  Jane  Gardner,  her 
children,  and  husband,  in  case  she  should  leave  a  husband  surviving 
her ;  and  in  the  same  event  of  her  dying  under  age  and  unmarried 
he  directed,  that  the  said  sum  of  10,000/.  current  money  aforesaid 
or  the  fundi^  &c.  should  revert  to  an^  become  part  of  the  residuum 
of  his  personal  estate. 

He  then  declared  his  will  to  be,  that  his  said  two  daughters  should 
be  maintained  and  educated  for  the  first  six  months  after  his  death 
at  the  expense  of  his  estate  ;  and  that  the  interest  of  their  legacies 
should  not  be  so  applied  till  after  the  expiration  of  that  time.  He 
gave  power  to  his  executors  to  advance  the  principal  of  such  res- 
pective legacy  of  his  said  daughters  so  marrying  or  any  part  thereof 
to  her  husband  upon  his  giving  security ;  and  he  gave  power  to  his 
executors  to  change  the  funds  ;  and  declared  his  will,  that  his  said 
respective  daughters  should  upon  attaining  twenty-one  or  being  mar- 
ried be  entitled  to  receive  any  accumulation,  which  might  have  ac- 
crued or  been  made  from  the  annual  interest  of  their  respective  leg- 
acies or  portions  of  stock,  after  discharging  the  expense  of  their 
respective  educations ;  provided,  that  if  bis  daughters  respectively, 
after  they  should  severally  have  attained  the  age  of  twenty-one 
years,  should  be  desirous  to  have  the  several  funds  or  parcels  of 
stock,  in  which  their  several  legacies  of  10,000Z.  current  money 
should  be  then  invested,  sold,  and  the  moneys  arising  by  the  sale 
thereof  invested  in  any  other  stock,  or  placed  out  upon  any  security ,* 
or  to  have  the  said  money,  after  it  should  have  been  so  invested  or 
placed  out  upon  any  other  stocks  or  security,  called  in  and  disposed 
of  in  any  other  manner,  then  that  his  trustees  should  accordingly 
sell  and  dispose  of  the  said  stocks  or  any  part  thereof,  and  invest 
the  moneys  arising  from  the  sale  thereof  accordingly ;  which  said 
other  stocks,  so  to  be  bought,  were  to  be  to  the  same  uses,  intents, 
&c.  as  the  said  several  sums  of  10,000/.  current  money  herein  afore- 
said, or  the  stocks,  &c.  in  which  the  same  were  invested,  wereN[>e- 
fore  directed,  &c. 

*  The  testator  then  devised  and  bequeathed  all  the  residue  [*  202] 
of  his  estate  real  and  personal  to  his  son  Francis  Rigby  Brod-  ^ 

belt,  when  he  should  attain  the  age  of  twenty-five  years,  to  the  use  of 
him  and  his  heirs,  executors,  &c.  for  ever.  He  appointed  his  wife 
Ann  Gardner  Brodbelt  during  her  widowhood,  and  until  she  should 
be  fully  paid  and  satisfied  the  full  and  whole  sums  of  money  thereby 
bequeathed  to  her,  and  three  other  persons,  executrix  and  executors 
in  Jamaica ;  and  he  also  appointed  an  executor  in  Great  Britain,  till 
his  son  should  attain  the  age  of  twenty-five ;  and  at  that  time  he 
appointed  his  son  sole  executor.  He  appointed  his  wife  during  her 
widowhood  only  and  the  three  executors  in  Jamaica  guardians  of  the 
persons  and  estates  of  his  daughters,  until  they  should  attain  twenty- 
one. 
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The  testator  died  on  the  9th  of  December,  1795 ;  leaving  the 
three  children  mentioned  in  the  will  surviving. 

Soon  after  his  death  his  son  having  attained  the  age  of  twenty- 
five  proved  the  will. 

The  testator  had  at  different  times  previous  to  the  date  of  his  will 
made  several  remittances  to  England  for  the  purpose  of  being  in- 
vested in  Bank  3  per  cent.  Annuities  ;  which  sums  were  from  time 
to  time  invested  accordingly.  The  first  remittance  was  to  the 
amount  of  1317/.  IO5.  sterling ;  being  the  value  of  1844/.  10«.  Ja- 
maica currency.  That  sum  was  remitted  upon  the  22d  of  January, 
1783  ;  and  was  invested  in  2Q00/.  3  per  cent.  Consolidated  Bank 
Annuities.  He  made  several  other  remittances  of  various  sums ; 
the  last  previous  to  the  date  of  his  will,  upon  the  26th  of  March, 
1794  :  so  that  at  the  date  of  the  will  he  had  14,500/.  3  per  cent 
Consolidated  Bank  Annuities  standing  in  his  name,  purchased  with 
the  money  so  remitted.  Between  the  date  of  his  will  and  his  death 
another  remittance  was  made,  of  625/.  sterling,  being  877/.  Jamaica 
currency,  laid  out  upon  the  26th  of  February,  1795,  in  1000/.  3  per 
cent.  Consolidated  Bank  Annuities ;  and  another  of  500/.  sterling, 
being  700/.  currency,  laid  out  at  the  same  time  in  795/.  Bank  4  per 
cent.  Annuities.  At  his  death  he  had  the  last-mentioned  sum  of 
Bank  4  per  cent.  Annuities  and  15,500/.  3  per  cent.  Consolidated 

Bank  Annuities. 
[*  203]  *  The  bill  was  filed  by  the  testator's  two  daughters, 
Anna  Maria  Raymond,  who  had  attained  twenty-one,  and 
Jane  Gardner  Mackenzie,  with  their  husbands,  against  their  brother ; 
charging  that  the  Plaintiffs  are  entitled  to  the  dividends  and  interest 
of  the  said  legacies  of  10,000/.  each  from  the  time  of  the  death  of 
the  testator  ;  and  that  the  interest  ought  to  be  computed  according 
to  the  legal  rate  of  interest  in  Jamaica.  The  prayer  of  the  bill  was, 
that  the  Defendant  may  be  decreed  to  transfer  a  moiety  of  the  said 
15,500/.  3  per  cent.  Consolidated  Bank  Annuities  and  795/.  Bank  4 
per  cent.  Annuities  to  the  Accountant  General,  in  trust  for  the  Plain- 
tiff Anna  Maria  during  her  life,  and  upon  her  death  on  the  other 
trusts  of  the  will ;  and  that  he  may  also  lay  out  such  a  sum  of 
money,  part  of  the  personal  estate  of  the  testator,  as  together  with 
the  value  of  a  moiety  of  the  said  stock  according  to  the  prices,  which 
tiie  same  bore  at  the  time  of  his  death,  is  equal  to  the  sum  of  10,0001. 
Jamaica  currency,  in  the  purchase  of  3  per  cent  Consolidated  Bank 
Annuities  upon  the  same  trusts. 

Then,  after  a  similar  prayer  as  to  the  other  moiety  on  behalf  of 
the  Plaintiffs  Mackenzie  and  his  wife,  the  bill  proceeded  to  pray  an 
account  of  the  dividends  accrued  due  upon  the  said  Bank  Annuities 
since  the  death  of  the  testator,  and  of  the  interest,  which  has  ac- 
crued due  upon  the  residue  of  the  said  two  legacies  of  10,000/.  each, 
according  to  the  legal  rate  of  interest  in  Jamaica ;  that  the  Defend- 
ant may  be  decreed  to  pay  what  shall  be  found  due  accordingly,  and 
also  to  pay  such  sum  of  money,  as  the  Court  shall  think  just,  for 
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the  maintenance  and  support  of  the  Plaintifis  for  the  six  months 
after  the  testator's  death  ;  an  account  of  the  personal  estate,  &c. 

The  Defendant  by  his  answer  stated,  that  he  has  since  the  death 
of  the  testator  paid,  laid  out,  &c.  for  the  use  of  the  Plaintiffs,  his 
sisters,  several  sums  of  money  on  account  of  their  legacies  ;  which, 
he  believes,  amount  to  a  larger  sum  than  the  interest  of  their  said 
legacies  ;  and  he  submits,  they  are  not  entitled  upon  ahy  part  of  their 
l^acies  after  the  rate  of  interest  iq  Jamaica  ;  and  that  according  to 
the  true  construction  of  the  will  the  amount  of  the  current  money, 
which  was  invested  in  the  said  15,500/.  3  per  cent.  Consolidated 
Bank  Annuities  and  795/.  Bank  4  per  cent.  Annuities  was  to  be 
considered  as  applied  in  part  payment  and  satisfaction  of 
the  said  *  several  legacies  of  10,000/..;  therefore  the  said  [*204] 
stock  ought  to  be  received  in  part  satisfaction  of  the  said 
legacies  as  and  for  the  sum  of  16,377/.  75.  6c/.  Jamaica  currency  ; 
being  the  amount  of  the  current  money,  which  was  laid  out  in  the 
purchase  of  such  stock. 

The  answer  also  submitted,  whether  the  Plaintiffs  are  entitled  to 
any  interest  upon  their  several  legacies  during  the  first  six  months 
after  the  testator's  death. 

The  Attorney  General  [Sir  John  Mitford]  and  Mr.  Romilly^  for 
the  Plaintiffs.  This  legacy  is,  10,000/.  currency  at  the  time  of  the 
testator's  death.  It  is  impossible,  that  he  could  have  reference  to 
the  several  sums  he  had  remitted  from  time  to  time,  from  1783  to 
1794,  and  afterwards  to  the  time  of  his  death ;  during  all  which 
time  he  was  accumulating  money,  and  had  in  view  to  transfer  to  this 
country  a  certain  portion  of  it,  to  make  a  provision  for  his  daughters 
in  the  Funds  upon  the  trusts  of  his  will.  Till  laid  out  in  stock,  it 
must  bear  the  interest  of  Jamaica  from  the  death  of  the  testator ; 
which  for  the  first  six  months,  during  which  they  are  to  be  main- 
tained and  educated  at  the  expense  of  his  estate,  is  to  accumulate 
for  their  benefit.  The  executor  is  to  discharge  himself  of  this  lega- 
cy ;  and  he  is  entitled  to  the  residue  of  the  fund  subject  to  the  leg- 
acy. The  testator  certainly  meant,  that  the  stock  should  be  vested 
in  the  trustees.  His  idea  was,  that  the  will  would  be  executed,  be- 
fore the  son  would  attain  twenty-five ;  and  that  those  executors, 
whom  he  treats  as  trustees,  would  invest  this  fund  in  their  own  names 
for  the  benefit  of  these  legatees. 

Mr.  Piggott  and  Mr.  W.  Agar^  for  the  Defendant.  The  testator 
clearly  meant,  that  the  stock  should  be  taken  by  these  legatees  at 
the  expense,  at  which  it  had  been  purchased,  at  the  cost  of  that 
stock.  The  will  is  very  remarkable  ;  reciting  the  fact  of  the  invest- 
ments, and  his  intention,  that  the  provision  for  his  younger  children 
should  be  equal  portions  of  his  Bank  Annuities.  Meaning  to  invest 
the  legacy  in  stock,  if  he  had  laid  out  10,000/.  current  money  for 
each  of  them,  it  is  clear,  he  must  have  meant  them  to  take  that.  If 
so,  it  is  equally  clear,  that  it  is  only  conditionally  that  he  gives  any 
thing  more  :  if  the  investment  is  not  completed,  so  much  more  as 
may  be  necessary  to  complete  the  investment  shall  be  supplied  out 
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of  his  personal  estate.  If  completed,  it  is  impossible  to  deny,  that 
it  would  be  specific.  They  could  not  be  entitled  to  more 
[*  205]  *  than  was  purchased  with  that  sum.  In  Roberts  v.  Po- 
cock  (1),  though  your  Lordship  held  the  legacies  general, 
yet  they  were  considered  so  specifically  charged  upon  the  fund,  that 
it  could  not  be  disposed  to  the  disadvantage  of  the  legatees. 

With  respect  to  the  question  of  interest,  the  common  rule  applies. 
The  testator  intends,  that  the  investment  shall  be  made  at  the  end 
of  six  months,  if  not  done  before ;  foreseeing,  that  his  executors 
could  not  in  less  time  have  remitted  the  money.  There  is  no  pre- 
tence for  varying  the  general  rule,  that  upon  the  balance  the  execu- 
tor is  to  supply  to  make  up  the  value  he  is  to  pay  the  ordinary  in- 
terest :  namely,  4  per  cent.,  according  to  the  course  of  the  Court, 
not  the  interest  of  the  island :  Stapleton  v.  Conway  (2).  In  Malcolm 
V.  Martin  (3)  this  .precise  question  was  determined  by  the  present 
Master  of  the  Rolls. 

The  Attorney  General,  in  reply.  Suppose  no  stock  had  been 
purchased,  but  the  10,000/.  currency  had  been  paid  in  Jamaica  by 
bills  on  London,  to  be  invested :  it  is  true,  the  remittance  being 
made  from  Jamaica,  the  time  the  bills  had  to  run  would  have  been 
so  much  loss  of  interest :  but  then  they  would  have  the  profit  of  the 
exchange ;  which  from  Jamaica  always  exceeds  the  difierence  of 
interest.  ' .  ♦ 

Lord  Chancellor  [Loughborough].  There  is  nothing  fluctuat- 
ing in  this  legacy.  It  must  be  10,000/.  currency.  They  could 
neither  have  more  nor  less.  Suppose,  'the  investments,  the  value  of 
the  stock  purchased,  had  exceeded  20,000/.  currency,  they  would 
have  been  limited :  if  the  stock  had  risen  to  par,  they  could  not 
have  had  more  than  10,000/.  a-piece  currency.  If  it  was  specific, 
the  value  of  the  stock  must  be  of  necessity  ascertained  by  the  value 
at  the  death  of  the  testator.  But  there  is  nothing  specific  in  it.  It 
is  a  legacy  of  10,000/.  currency  each.  They  never  can  receive 
more :  nor,  as  I  apprehend,  less. 

Upon  the  other  question,  they  must  be  maintained  for  six  months 
at  the  expense  of  the  estate.  That  is  directed  expressly. 
[^  206]  *  The  computation  of  interest  will  be  upon  the  10,000/. 
Jamaica  currency  from  the  death  of  the  testator  till  the 
time  of  the  investment ;  and  the  dividends  will  gp  pro  tanto  in  pay- 
ment of  that.  They  do  not  take  the  stock :  but  the  stock  stands 
as  a  security  for  the  completion  of  the  investment.  Antecedent  to 
the  time  the  investment  is  completed  the  dividends  are  the  execu- 
tor's: but  he  must  answer  Jamaica  interest,  till  the  investment  is 
completed.  The  cases  referred  to  have  no  relation  to  this ;  which 
is  distinct  and  specific.    He  directs  10,000/.  currency  to  be  remitted, 

(1)  Ante,  vol.  iv.  150.  See,  also,  as  to  specific  legacies,  Coleman  v.  CoUman^ 
Chaworth  v.  Beuh,  Innes  v.  Johnson,  Kirby  y.  Potter,  ante,  iL  639 ;  iv.  555, 568, 748, 
and  the  note,  vol.  ii.  641. 

(2)  1  Ves.  427. 

(3)  3  Bio.  C.  C.  50;  Bourke  v. RuMts,post,  vol  x.  3m 
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to  be  invested.  Suppose,  it  had  been  paid  the  first  day  after  his 
death.  They  must  remit  it  here :  but  if  they  execute  it  punctually, 
and  remit  it  the  first  day,  from  the  death  to  the  payment  of  the  bill 
they  have  the  exchange :  suppose,  the  remittance  is  not  made  till  a 
year  after  the  death :  then  the  trust  reposed  in  Jamaica  upon  his 
executors  is  not  discharged,  until  the  legacy  is  paid  with  interest 
according  to  the  course  of  Jamaica. 

This  is  not  a  specific  legacy  ;  and  it  is  not  correct  to  say,  a  legacy 
is  either  general  or  specific;  for ^ there  is  a  general  legacy  not  at- 
tended with  the  qualifications  of  a  specific  legacy,  yet  with  an  ap- 
propriation upon  part  of  the  property.  That  was  the  ground  I  went 
upon  in  Roberts  v.  Pocock;  and  that  is  the  case  here. 

The  Master  must  inquire,  what  sum  of  money  would  have  been 
necessary  to  have  invested  in  the  3  per  cents,  to  have  paid  10,0002. 
currency  to  each  of  the  legatees  at  the  time  of  the  testator's  death ; 
and  compute,  what  is  due  to  the  Plaintifis  upon  their  legacies,  with 
interest  according  to  suck  currency  to  the  time  the  whole  investment 
is  made  upon  such  sum  as  the  Master  shall  find  would  have  been 
necessary  for  the  investment.  An  account  must  be  taken  of  what 
has  been  laid  out  for  the  maintenance  of  the  Plaintiffs  since  the  ex- 
piration of  the  first  six  months  after  the  death  of  the  testator; 
during  which  they  were  maintained,  and  were  entitled  to  be  main- 
tained, at  the  expense  of  his  estate.    All  parties  must  have  their  costs. 

1.  As  to  the  distinctions  between  eeneral,  specific,  and  demonstrative  legacies, 
flee,  ofi/e,  the  notes  to  Coleman  v.  CoUmaii^  2  v.  639. 

2.  Th^  doctrine  of  the  principal  case,  Uiat  legacies  given  expressly  in  the  in- 
terest of  a  foreign  country,  will  bear  interest  according  to  the  rate  of  that  country, 
00  long  as  the  money  is  there  employed  for  the  benefit  of  the  testator's  general 
estate,  is  considered  as  a  doubtful  question,  in  Malcolm  v.  Martin,  3  Brown,  53, 
where  Lord  Alvanley  cites  several  decisions  in  plain  contradiction  to  each  other. 
The  point  was  more  recently  under  investigation  before  Sir  William  Grant,  who, 
adverting  to  the  principal  case,  (amongst  others,)  observed,  that  it  was  clear  Lord 
RoBslyn  did  not  mean  to  establish  as  a  general  rule,  that  colonial  interest  should 
always  be  given  upon  legacies  given  in  colonial  currency ;  and  his  honor,  in  the 
case  before  him,  decided,  that  where  the  testator  had  assets  both  in  the  colonies 
and  in  this  country,  the  le^tees,  if  they  prefer  coming  against  the  assets  in  this 
country,  clearly  cannot  claim  more  than  tne  ordinary  rate  of  interest  Bourke  v. 
RidteUs,  10  Ves.  334. 

db  Unascertained,  or  general  legacies,  must  be  paid  in  the  currency  of  the 
country  in  which  the  will  was  made,  at  all  events,  when  the  property  was  also  sit- 
uated there ;  and  to  show  whether  this  was,  or  was  not  the  case,  evidence  dehors 
the  will  may  be  admitted.  Lansdoume  v.  Lansdowne,  2  Bligh,  92 ;  Pitrson  v. 
GameUy  2  Brown,  47;  Coekerell  v.  Barber^  16  Ves.  465. 
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HARRISON  V.  FOREMAN. 

[Rolls.— 1799,  Dec.  24 ;  1800,  Feb.  4.] 

A  CLEAR  vested  interest  not  devested:  the  express  contingency,  upon  which  it  was 
to  be  devested,  not  having  happened. 

Be<]ue8t  to  A.  for  life,  and  alter  her  decease  to  R  and  C.  in  equal  moieties;  and 
in  case  of  the  decease  of  either  in  the  life  of  A.  the  whole  to  the  survivor  of 
them  living  at  her  decease.  B.  and  C.  have  vested  interests  as  tenants  in 
common,  subject  to  be  devested  only  upon  the  contingency  expressed,  [p.  207.] 

John  Stallard,  being  possessed  among  other  personal  estate  of 
566/.  annaities  of  1778,  by  his  will,  dated  the  13th  of  August, 
1779,  gave  to  Joseph  Jennings  and  John  Harrison  40/.  per  annum, 
part  of  the  said  annuities,  in  trust  to  pay  the  dividends  and  produce 
thereof,  which  should  from  time  to  time  arise  and  become  payable, 
to  his  cousin  Mrs.  Sarah  Barnes  during  her  life,  exclusive  of  her 
marriage  or  any  future  husband,  and  not  to  be  subject  to  his  or  their 
debts  or  control ;  and  from  and  after  her  decease  upon  trust  to  trans- 
fer the  said  sum  of  40/.  per  annum,  or  the  stock  or  fund,  wherein 
the  produce  thereof  might  be  invested,  to  Peter  Stallard  and  Susan- 
nah Snell  Stalhird,  children  of  his  (the  testator's)  cousin  William 
Stallard,  in  equal  moieties ;  and  in  case  of  the  decease  of  either  of 
them  in  tlie  life-time  of  the  said  Sarah  Barnes  then  he  gave  the 
whole  thereof  to  the  survivor  of  them  living  at  her  decease.  He 
gave  all  the  residue  of  his  estate  and  effects  of  every  kind  to  Eliza- 
beth Stallard  and  Sarah  Stallard,  the  children  of  his  cousin  Abra- 
ham Stallard,  to  be  equally  divided  between  them,  share  and  share 
alike ;  and  he  appointed  Jennings  and  Harrison  his  executors. 

By  a  codicil,  dated  the  2d  of  February,  1781,  among  other  things 
the  testator  revoked  the  disposition  of  the  residue,  and  gave  it  in 
the  same  terms  to  the  said  Elizabeth  Stallard  and  Sarah  Stallard, 
and  Mary  Main,  sen.  and  Mary  Main,  jun.  equally. 

By  another  codicil,  dated  9th  of  February,  1782,  the  teistator 
taking  notice  of  the  death  of  Jennings  appointed  another  joint-ex- 
ecutor with  Harrison. 

The  testator  died  in  March  1782.  Susannah  Snell  Stallard  and 
Peter  Stallard  died;  the  former  in  January  1784:  the  latter  in  De^ 
cember  in  the  same  year;  both  intestate.  Sarah  Barnes  died  in 
January  1797.  The  bill  was  filed  by  the  executors  of  the  testator; 
praying,  that  it  may  be  declared,  who  are  entitled  to  the  said  40/. 
per  annum  Annuities,  &c.  The  question  was  between  the  Defend- 
ant Foreman,  administratrix  of  Susannah  Snell  Stallard  and  Peter 
Stallard,  and  the  residuary  legatees,  claiming  it  as  having  fidlen  into 

the  residue. 
[♦  208]         *  (1)  Mr.  Hoody  for  the  Defendant  Foreman,  contended, 
that  Susannah  Snell  Stallard  and   Peter  Stallard  were 
joint-tenants  of  the  capital  of  the  fund,  subject  to  the  life  interest  of 

(1)  The  arguments  er  rekiume. 
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Sarah  Barnes ;  bat  the  Master  of  the  Rolls  mtimated  a  decided 
opinion,  that  they  were  tenants  in  common. 

It  was  then  contended  for  the  same  Defendant,  that,  each  of  them 
having  a  vested  interest  in  a  moiety,  it  passed  to  their  respective 
personal  representatives;  the  event,  upon  which  the  legacy  was 
given  over  to  the  survivor  of  them  living  at  the  decease  of  Sarah 
Barnes,  not  having  happened ;  both  having  died  during  her  life. 

The  cases  cited  were  Barnes  v.  Alien  (1) ;  Monkhouse  v.  Holme  (2) ; 
Bern/on  v.  Maddisan  (3) ;  and  Scurfieul  v.  Howes  (4). 

Mr.  Stanky^  for  the  residuary  legatees.  Those  cases  do  not  ap- 
ply ;  and  there  is  no  case  like  this.  Taking  the  whole  sentence  in 
the  will,  relating  to  this  legacy,  together,  it  is  clear,  the  testator  in- 
tended a  personal  benefit  to  Susannah  Snell  Stallard  and  Peter 
StaOard ;  and  that  neither  should  take  any  benefit,  unless  surviving 
Sarah  Barnes ;  during  whose  life  nothing  vested,  but  their  right  was 
merely  contingent.  As  she  survived  them  both,  the  legacy  upon 
her  death  lapsed,  and  fell  into  the  general  residue. 

Master  or  the  Rolls  [Sir  Richard  Pepper  Arden].  The 
only  question  upon  this  will  is,  whether  by  the  event,  that  has  hap- 
pened, the  deaths  of  Susannah  Snell  Stallard  and  Peter  Stallard  in 
the  life  of  Sarah  Barnes,  this  sum  of  40/.  per  annum  annuities  given 
after  her  death  in  their  favor  is  undisposed  of;  or  in  other  words 
whether  the  bequest  is  by  these  means  put  an  end  to  and  become 
absolutely  void.  Upon  (he  first  part  of  the  will,  if  it  stood  without 
the  condition  annexed  in  case  of  the  death  of  either  of  them  in  the 
life-time  of  Sarah  Barnes,  there  could  be  no  doubt,  I  suppose,  that 
it  would  have  been  a  vested  interest  in  those  two  persons ;  for  it  is 
a  Jbequest  of  these  annuities  to  a  person  during  her  life ;  and  after 
her  decease  to  two  given  persons  in  equal  moieties.  If  it 
rested  upon  those  words,  there  could  be  no  *  doubt  it  [*209] 
would  upon  the  death  of  that  person  have  been  a  vested 
interest  in  them  as  tenants  in  common,  transmissible  to  their  rep- 
resentatives, whether  they  survived  the  person  entitled  for  life,  or 
died  before  her.  Then  comes  the  condition  annexed ;  making  a 
disposition  in  a  given  event  difierent  from  that,  which  would  have 
been  the  efifect  of  the  first  words.  The  contingency  described  in 
that  part  of  the  will  never  took  place ;  there  being  no  survivor  of 
those  two  persons  at  that  time.  The  question  is  then,  whether  this 
makes  the  whole  void  ;  as  if  it  never  vested  at  all. 

It  is  perfectly  clear,  that  where  there  are  clear  words  of  gift, 
giving  a  vested  interest  to  parties,  the  Court  will  never  permit  that 
absolute  gift  to  be  defeated,  unless  it  is  perfectly  clear,  that  the  very 
case  has  happened,  in  which  it  is  declared,  that  interest  shall  not 
arise.     The  case  of  MackeU  v.  Winter  (5)  is  most  analogous  to  this, 

(1)  1  Bro.  C.  C.  181 ;  emie,  voL  ilL  208,  n. 

(2)  1  Bro.  C.  C.  298. 

(3)  2  Bro.  C.  C.  75. 
(4)3Bro.C.C.91. 

(5)  wlrOe,  vol.  iiL  236, 536. 
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I  held  the  interest  absolutely  vested  in  the  surviving  grandson.  My 
decree  was  reversed :  the  Lord  Chancellor  holding  two  things ;  in 
both  of  which  I  had  given  an  opinion ;  first,  that  it  never  did  vest 
in  the  two  grandsons  or  the  survivor  of  them :  2dly,  If  it  did  vest, 
yet  it  sufficiently  appeared  upon  the  will,  that  the  testator  intended 
a  survivorship  to  take  place  between  all  three,  the  grandsons  and 
the  grand-daughter,  though  it  was  not  expressed.  As  to  the  first 
point,  it  does  not  bear  upon  this  case.  The  Lord  Chancellor  was 
of  opinion,  the  words  were  not  sufficient  to  give  a  vested  interest  to 
the  two  grandsons  for  this  reason ;  that  nothing  was  given  to  them 
till  their  ages  of  twenty-one :  but  the  capital  and  the  accumulation 
are  directed  to  be  paid  to  them  at.  that  time  and  no  other.  His 
Lordship's  opinion  is  expressly  founded  upon  that.  My  opinion 
rested  entirely  upon  the  first  point.  I  admit  the  absurdity  of  the 
intention :  but  that  is  no  reason,  why  it  should  not  prevail.  I  am 
very  glad,  the  decree  took  the  turn  it  did ;  for  unquestionably  it  ef- 
fected the  real  intention  of  the  testatrix. 

But  without  entering  into  that  question,  or  commenting  farther 
upon  that  case,  to  which  it  is  my  duty  to  submit,  it  is  sufficient  to 

say,  that  it  is  impossible,  any  doubt  can  be  entertained 
[*210]     upon  the  *  words  of  this  will.    Upon  the  principle  of  the 

Lord  Chancellor's  opinion,  that  the  words  in  that  will  were 
not  sufficient  to  give  any  vested  interest  till  the  attainment  of  major- 
ity, my  decree  undoubtedly  was  wrong.  But  upon  the  doctrine 
held  both  by  his  Lordship  and  by  me  it  must  be  determined, 
that  upon  the  words  of  this  will  there  was  a  vested  interest,  that 
was  to  be  devested  only  upon  a  given  contingency,  and  the  question 
only  is,  whether  that  contingency  has  happened.  No  words  can  be 
more  clear  for  a  vested  interest  (a).  Then  the  rule,  that  I  applied 
in  MackeUv.  Winter y  and  that  was  admitted  by  the  Lord  Chancellor, 
takes  place ;  that  if  there  is  a  clear  vested  interest,  the  Court  is  only 
to  see,  what  there  is  to  take  it  away ;  and  the  only  contingency  is, 
that  in  case  of  the  decease  of  either  of  them  in  the  life  of  Mrs. 
Barnes  the  whole  is  to  go  to  the  survivor.  Neither  of  them  was 
living  at  her  death.  That  rule,  therefore,  that  1  applied  in  MackeU 
V.  Winter^  and  that  I  still  think  binding  upon  a  Court  of  Equity, 
appfies.  There  is  a  vested  interest ;  and  the  contingency,  upon 
which  it  is  to  be  devested,  never  happened:  the  vested  interest 
therefore  remains ;  as  if  that  contingency  had  never  been  annexed 
to  it.  Upon  the  principles  laid  down  by  the  Lord  Chancellor  in 
MackeU  v.  Winter  I  am  perfectly  clear,  his  Lordship  would  have 
agreed  with  me  in  this  case.  I  could  illustrate  the  principle  by  put- 
ting the  case  of  a  real  estate,  instead  of  these  annuities,  given  after 
the  death  of  the  tenant  for  fife  to  these  two  persons  and  their  heirs, 
as  tenants  in  common ;  but,  if  either  of  them  dies  before  the  death 
of  the  tenant  for  life,  then  to  the  survivor  and  his  heirs.     Putting  tt 

(a)  In  case  of  doubt,  vested  rather  than  contingent  remainders,  are  favored. 
Olw!^  V.  HuO,  21  Pick.  311, 314;  ZKncr^ey  v.  Dingkv,  5  Mass.  5a5;  Bowers  v. 
Porter,  4  Pick.  198 ;  ShaUuck  v.  Stedman,  2  Pick.  468, 469. 
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80,  there  is  no  possibility  of  doubt,  it  would  have  been  a  vested  in- 
terest in  them,  to  be  devested  upon  a  contingency,  which  did  not 
take  place. 

It  is  unnecessary  f<5r  roe  to  take  notice  of  that  case  of  Alien  v. 
Bamei ;  as  I  have  elsewhere  (1)  observed,  that  it  is  not  correctly 
reported. 

Declare,  that  these  annuities  of  40/.  per  annum  were  a  vested  in- 
terest in  Susannah  Snell  Stallard  and  Peter  Stallard,  and  now  be- 
long to  the  Defendants  Foreman  and  his  wife  in  right  of  the  latter 
as  their  administratrix  (2).       

1.  A  BEquEST  amoDgst  le^tees  ^  equally,"  {Dtwenport  v.  Hanbury^  3  Yes.  260,) 
or  '^  share  and  share  sJike,''  (Perry  v.  Woodsj  3  Ves.  206,)  creates  a  tenancy  in 
common ;  but  there  must  be  some  such  words  of  severance,  or  legatees  must  take 
as  joint  tenants,  notwithstanding  the  leanin?  of  Courts  is  in  favor  of  tenancy  in 
common.    See,  otiie,  the  note  to  Morky  v.  Btrdj  3  V.  ^28. 

2.  Legacies  constituting  vested  interests  in  remainder  after  the  death  of  a  par- 
ticular person,  though  subject  to  be  devested,  do  not  necessarily  fail  in  conse- 
quence of  the  death  of  the  remainder-man  before  that  of  the  tenant  for  life ;  but, 
unless  the  survivorship  of  the  remainder-man  is  made  a  necessary  condition,  (by  a 
failure  in  which  the  legacy  is  expressly  to  be  devested,)  the  interest  will  pass  to 
Iiis  representatives.    See  note  3  to  Maim  v.  KdghUy^  2  V.  333. 
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[1800,  Feb.  a] 

Under  a  general  power  to  sell,  assign,  and  transfer,  an  agent  cannot  pledge  for 

his  own  debt  (a) 
By  the  Civil  Law,  as  well  as  the  law  of  England,  if  a  person  is  acting  ex  mandator 

those  dealing  with  him  must  look  to  his  authority,  (b)  [p.  213.] 

The  Plaintiff  and  his  wife  being  possessed  of  191  shares,  stand- 
ing in  her  name  in  the  books  of  the  London  Assurance  and  the 
London  Assurance  of  Houses  and  Goods  from  Fire,  executed  a 

(1)  •tfnte,  vol.  iii.  208,  in  Perry  v.  1food$. 

(2)  Posi,  SmUher  v.  WiUode,  vol  ix.  233;  Skey  v.  Bonus,  3  Mer.  335;  Stw^^aa 
w.Pearmn^i  Madd.  411.  For  the  rule,  where  survivorship  generally,  without 
reference  to  any  particular  period,  is  added  to  a  tenancy  in  common,  see,  attle, 
Russell  V.  Long,  vol.  iv.  551 ;  Roebuck  v.  Dean,  ii.  265,  and  the  note,  267. 

(«)  See  Story,  Agency,  §  68,  «  69,  §  72,  §  78 ;  2  Kent,  (5th  ed.)  625, 626 ;  Chitty, 
Cont  (6th  Am.  ed.)  221,  222;  Hi^fnes  v.  Ihster,  2  C.  &  M.  237;  Khukr  v.  Shaw, 
2  Mass.  398;  Jarm  7-  Rogers,  1*5  Mass.  389;  Odiome  v.  Maxey,  13  Moss.  178, 
181 ;  Rodriguez  v.  Heffeman,  5  Johns.  Ch.  429.  \ 

If  an  agent  to  whom  goods  are  intrusted  for  a  particular  purpose,  make  sale  of 
the  goods  in  a  manner  or  to  a  person  not  within  the  scope  of  his  authority,  the 
principal  may  disaffirm  the  sale,  and  recover  the  goods  of  the  vendee.  Peters 
V.  BalUslia',  3  Pick.  495.    See  Commercial  Bank  v.  J^oHwrighi,  22  Wendell,  348. 

(M  2  Kent,  (5th  ed.)  625,  626 ;  Kinder  v.  Shaw,  2  Mass.  398 ;  Van  Amringe  v. 
Peabody,  1  Mason,  440 ;  Bowie  v.  JV5»wr,  1  M'Cord,  1 ;  Story,  Agency,  §  72.  A 
party  dealing  with  a  special  agent  is  Dound  to  inquire  and  ascertain  the  extent  of 
bis  authority.    Smow  v.  Perry,  9  Pick.  542 ;  Fishtt  v.  CwnfheU,  9  Porter,  210.    If 
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power  of  Attorney,  dated  the  29th  of  September,  1794,  to  the  house 
of  Muilman  and  Co.,  as  their  agents  and  correspondents,  by  which 
the  wife  by  the  authority  of  her  husband  appointed  Muilman  and 
his  partner  Nantes,  of  London,  merchants,  jointly  and  separately 
her  true  and  hwful  attorneys  or  attorney  for  her  and  in  her  name  to 
sell,  assign,  and  transfer,  unto  any  person  or  persons  all  or  part  of 
161  shares  in  the  capital  or  principal  stock  of  the  said  Corporation, 
called  the  London  Assurance,  and  all  benefit  arising  thereby,  to  re- 
ceive the  principal  and  moneys  arising  therefrom  and  also  the  divi- 
dends due  upon  the  said  stock  until  transfer  thereof,  and  to  give 
acquittances  for  the  same,  and  to  do  all  lawful  acts  requisite  for  ef- 
fecting the  premises ;  thereby  ratifying  and  confirming  all  her  said 
attorneys  or  either  of  them  should  do  therein  by  virtue  thereof. 

Under  that  power  Muilman  and  Co.,  having  upon  the  25th  of 
April,  1795,  sold  and  transferred  thirty  of  the  shares,  and  being 
indebted  to  the  Defendants,  commission-brokers,  in  the  habit  of 
advancing  money  upon  securities,  applied  to  them  for  5000Z. ;  ofier- 
ing  as  a  security  for  the  re-payment,  in  addition  to  the  security 
already  in  the  hands,  a  transfer  of  the  remaining  161  shares  of  the 
Plaintifi^'s  stock  and  also  a  transfer  of  some  Million  Bank  Stock. 
Transfers  were  made  accordingly  on  the  25th  of  April,  1795.  The  - 
shares  appeared  then  standing  in  the  name  of  the  Plaintiff;  and  it 
appeared,  that  they  were  transferred  under  the  power.  Id  1797 
Muilman  and  Co.  became  bankrupt.  At  that  time  only  170/.  8s. 
3^.  remained  due  from  them  upon  their  general  account  to  the 
Defendants. 

The  bill  prayed  a  re-transfer  of  the  shares,  an  account  of  the 
dividends  received,  &c. 

The  Defendants  by  their  answer  stated,  that  they  had  not  any 
other  knowledge,  that  the  shares  were  not  the  property  of  the  bank- 
rupts, except,  that  they  appeared  standing  in  the  Plaintifi*'s 
[*212]  *name  and  to  be  transferred  under  a  power  given  for  that 
purpose ;  and  the  Defendants  did  in  fact  understand  and 
believe  the  said  shares  to  be  at  the  disposition  of  the  said  partner- 
ship :  and  that  they  had  a  right  to  transfer  the  same  as  a  security  to 
the  Defendants.  They  insisted,  it  was  not  incumbent  on  them  to 
inform  themselves  of  the  particulars  relating  to  the  said  stock. 

Nantes  and  two  clerks  of  the  Defendants  by  their  depositions 
proved,  that  the  stock  was  to  be  a  security  in  addition  to  the  other 
securities  in  the  hands  of  the  Defendants  for  the  5000/.  and  inter- 
est, and  also  for  the  balance  due  to  them  from  Muilman  and  Co. 
upon  their  general  account  and  such  sums  as  should  be  afterwards 
advanced ;  and  Nantes  stated,  that  he  considered  them  as  having 
the  absolute  disposition  of  the  stock. 

The  Solicitor  General  [Sir  fViUiam  Grant]  and  Mr.  Richardsj  for 
the  Plaintiffs.     The  Defendants  are  not  entitled  to  hold  this  stock 

the  authori^  of  the  agent  is  derived  from  a  written  instrument,  and  that  known  to 
the  person  dealing  with  him,  it  must  be  strictly  pursued,  and  cannot  be  enlarged 
by  evidence  of  usage.    Delq/leld  v.  SMe  of  IlUmns^  26  Wendell,  192. 
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for  the  debt  dae  to  them  from  the  bankrupts.  A  power  to  sell  does 
not  include  a  power  to  pledge,  even  as  to  personal  chattels,  which 
cannot  be  traced.  It  was  determined  as  to  factors  in  Paterson  v. 
Tash  (1) ;  and  has  been  recendy  recognized  in  DauMgny  v.  Dti- 
val  (2).  But  this  property  can  be  traced.  This  power  is  merely  to 
sell  the  stock  and  receive  the  money :  but  the  transfer,  that  has 
taken  place,  is  a  deposit  only.  It  was  incumbent  upon  the  Defend- 
ants, having  notice,  to  look  into  the  power:  but  upon  those  cases  it 
is  not  necessary  to  fix  them  with  notice,  that  Muilman  and  Co.  were 
pledging  stock  not  standing  in  their  own  names.  The  identity  of 
the  stock  is  clearly  admitted. 

The  Attorney  General  [Sir  John  MUford]  and  Mr.  Stanley,  for 
the  Defendants.  This  question  is  very  important  to  persons  in  the 
situation  of  the  Defendants  in  the  city ;  though  the  actual  object  of 
this  suit  is  very  trifling.  The  bankrupts  carried  on  a  very  consider- 
able business  in  receiving,  transferring,  and  disposing  of,  in  various 
ways,  the  stock  of  several  persons  abroad.  It  is  true,  the  Defendants 
had  what  is  generally  deemed  notice  in  Equity.  AH  these  powers 
of  attorney  are  in  precisely  the  same  terms ;  enabling  them  to  assign 
and  transfer ;  and  if  the  intention  had  been  to  give  them  authority 
to  pledge  the  stock,  the  power  would  have  been  in  pre- 
cisely the  *same  words.  The  habit  of  raising  money  in  [*213] 
this  way  by  pledging  stock  is  very  frequent ;  and  persons 
in  the  situation  of  these  Defendants  do  not  look  at  the  particular 
authority,  only  to  see,  that  there  is  a  right  to  transfer  and  sell ;  and 
upon  that  power  it  is  conceived,  those  who  have  it,  may  do  any 
thing  with  the  stock.  As  the  Defendants  had  no  information  of  the 
particular  instructions,  and  as  the  Plaintiffs  had  by  this  power 
enabled  the  bankrupts  to  make  a  transfer,  the  Defendants  had  a 
right  to  consider  them  as  warranted  to  make  the  transfer;  and 
therefore  the  Plaintiffs  must  look  only  to  Muilman  and  Co.  for  the 
consequences.  Business  of  this  description  cannot  be  transacted,  as 
it  has  been,  if  these  persons  are  considered  bound  to  inquire,  whether, 
where  people  abroad  have  given  power  to  transfer  stock,  those 
powers  extend  to  a  pledge  as  well  as  a  sale.  They  might  easily 
have  evaded  it  by  selling  and  transferring  the  stock  into  another 
name,  and  buying  it  back  in  their  own. 

Lord  Chancellor  [Loughborough].  It  has  been  settled  with 
regard  to  goods ;  and  there  is  no  doubt,  that  if  goods  are  consigned 
to  a  factor  to  sell,  he  ctftinot  pledge  them.  It  must  be  a  bona  Jide 
sale  for  valuable  consideration.  I  am  not  apprised  of  the  late  case : 
but  I  had  taken  it  to  be  a  pretty  clear  principle.  The  Defendants 
are  certainly  wrong  in  point  of  law.  I  take  it,  not  merely  to  be  a 
principle  of  the  law  of  England,  but  by  the  Civil  Law,  that  if  a  per- 
son is  acting  ex  mandatOy  those  dealing  with  him  must  look  to  his 
mandate. 

(1)  2  Str.  1178. 

(2)  5  Term  Kep.  B.  R.  606. 
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second  marriage.  The  most  natural  construction  is  that  the  decree 
has  put  upon  the  words.  The  word  <'  secure  "  can  mean  no  more 
than  the  words  '^go  to;"  which  are  used  as  to  the  other  children. 
There  is  more  reason  to  suspect,  though  there  are  not  words  suiBcienty 
that  they  had  never  settled,  whether  there  should  not  be  a  life  inter- 
est in  the  whole. 

The  Defendant  admits,  there  is  no  ground  to  impeach  the  release 
to  Luders. 
[*216]  *Lord  Chancellor  [Loughborough].  The  decree,  as 
drawn  up,  is  certainly  incorrect ;  for  it  directs  the  Master 
to  settle  one  third  agreeably  to  the  letter,  leaving  the  construction  of 
the  letter  to  the  Master.  Upon  the  Plaintiff's  construction  it  comes 
to  this ;  that,  except  the  Defendant's  life  interest  in  one  third,  the 
whole  is  to  be  divided  into  fifths.  Upon  that  construction  the  chil- 
dren of  the  second  marriage,  if  less  than  four,  would  have  less  than 
a  third. 

The  Attorney  General^  [Sir  WUUam  Grant]y  in  reply.  But,  unless 
they  exceeded  four,  they  would  have  as  much  as  the  other  children ; 
and  it  must  be  remembered,  that  the  Defendant's  fortune  is  left  un- 
touched. It  is  impossible  upon  the  grammatical  construction  to  refer 
the  words  "  the  latter,"  standing  as  they  do,  to  the  children  of  the 
second  marriage.  The  other  construction  that  they  refer  to  the  ex- 
isting children  is  grammatical ;  and  then  "  your  former  "  must  refer  to 
the  children  by  Uie  second  marriage  ;  which  is  a  possible  construe^ 
tion. 

Lord  Chancellor  [Loughborough].  According  to  grammatical 
construction  the  words  '<  the  latter  "  would  refer  to  the^existing  chil- 
dren, if  they  were  not  explained  by  what  follows  immediately,  name- 
ly, <<  y6ur  former ;"  which  n\ust  relate  to  the  children  then  existing ; 
and  Uie  idea  was,  that  the  children  she  had  should  be  secured  in 
one  third  at  all  events ;  that  one  third  should  be  appropriated  to  the 
others,  the  number  of  whom  was  uncertain :  but  if  there  were  more 
than  four,  they  would  have  fared  worse  than  the  others,  and  they 
were  her  children,  and  the  fortune  her's :  and  undoubtedly,  if  the 
same  idea  of  securing  a  third  is  to  prevail  as  to  the  children  of  the 
second  marriage,  it  would  have  had  the  effect,  that  has  been  observ- 
ed, that  it  could  not  be  touched.  It  was  very  natural  to  give  it  to 
the  children  of  the  first  marriage  immediately ;  for  they  could  not 
be  maintained  for  less  than  the  interest.  Therefore  letting  them 
have  the  interest,  till  they  wanted  the  capital,  was  taking  nothing 
from  her.  But  it  would  have  been  very  absurd  for  the  sake  of  fu- 
ture children  to  abstain  from  taking  the  interest 

There  is  an  inaccuracy  in  the  decree  in  not  explaining  the  con- 
struction of  the  settlement.  It  directs  one  third  to  go  according  to 
the  terms  of  the  letter ;  which  according  to  this  decree 
[*  217]  *  the  Master  is  to  construe.  The  direction  for  the  account 
against  Luders  is  a  clear  oversight.  He  must  account  for 
what  has  come  to  his  hands  from  the  foot  of  the  account  settled 
with  the  administratrix. 

VOL.  V.  13* 
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The  decree,  as  finally  drawn  up,  declared,  that  a  setdementoyght 
to  be  made  by  the  Defendant  Robert  Anstey  to  carry  into  effect  the 
terms  of  the  letter,  dated  the  17th  of  April,  179L  An  account  was 
directed  of  the  fortune,  which  Lucretia  Anstey  was  possessed  of  or 
entitled  to  at  the  time  of  her  marriage  with  the  Defendant,  come  to 
his  hands,  and  to  the  hands  of  the  Plaintiflf  William  Stratton  Dun- 
das  Light,  administrator  de  bonis  non  of  William  Light  (who  had 
attained  the  age  of  twenty-one)  ;  and  an  account  of  such  parts  of  the 
estate  and  effects  of  WiUiam  Light  as  came  to  the  hands  of  the 
Plaintiff  Luders,  from  the  foot  of  the  account  settled  with  the  ad- 
ministratrix, and  the  release,  dated  the  22d  of  October,  1793. 
Then  after  directing  the  costs  to  be  paid  out  of  the  fortune  of  Lu- 
cretia Anstey,  it  was  declared,  that  one  third  of'  the  remainder  of 
the  fortune,  to  which  he  was  entitled,  as  aforesaid,  belongs  to  the 
Defendant  Robert  Anstey,  in  right  of  his  deceased  child  ;  and  that 
one  fifth  of  another  third  also  belongs  to  him  in  the  like  right ;  and 
that  the  remaining  four  fifths  of  that  third  will  belong  to  Uie  Plain- 
tiffi  William  Stratton  Dundas  Light,  Alexander  Whalley  Light, 
Lucretia  Light,  and  Henry  Light,  at  the  death  of  Robert  Anstey  ; 
and  the  Master  is  to  see  such  two  fifths  settled  on  Robert  Anstey 
for  his  life,  with  remainder  to  the  said  Plaintiffs  ;  and  that  the  re- 
maining third  belongs  to  the  said  Plaintiffs  (the  Lights)  in  equal 
shares. 

The  necessary  directions  were  given  as  to  the  shares  belonging  to 
the  Plaintiffs ;  of  whom  three  were  still  infants :  and  upon  the  sug- 
gestion of  the  Attorney  General,  that  the  Defendant  had  maintained 
Uiem,  an  inquiry  was  added,  what  he  had  expended,  and  what  was 
proper  to  be  allowed  for  their  maintenance  (1)  (a). 

See,  ante,  the  notes  toS.C.4  V.  501. 

(1)  Bandatt  v.  JMbr^gpon,  pogtj  vol.  xii.  67. 

(a)  As  to  maintenance  see  QrumMr.  G^vmiwB,  onfe,  190,  notes  (a)  and  (^ 
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[1800,  Feb.  11.] 

VoLUPTTART  bood  to  pay  to  and  among  all  such  child  or  children  of  A.  in  such 
parts,  &c.  as  the  obligor  should  by  deed  or  will  appoint;  and  for  want  of  ap- 
pointment, and  as  to  what  should  .be  unappointed,  to  and  among  all  snch  child 
or  children  of  A.  as  might  sarvive  the  oblicor.  A{^intment  by  will  of  the 
whole  fund  to  one  of  six  children  established,  (a) 

Parties  having  claims  under  and  against  a  will  must  elect,  (h)  [p.  218.] 

James  Winter  by  his  bond,  dated  the  3d  of  July,  1786,  became 
bound  in  the  penalty  of  12007.,  with  a  condition  reciting,  that  by 
virtue  of  his  marriage  with  Elizabeth,  his  then  wife,  he  had  received 
goods,  chattels,  and  moneys,  to  a  considerable  amount ;  and  that  he 
was  desirous,  that  the  sum  of  600/.,  part  thereof,  should  be  disposed 
of  to  the  several  persons,  and  in  such  manner  as  thereinafter  men- 
tioned ;  and  therefore  the  condition  was,  that  if  the  heirs,  executors, 
or  administrators,  of  James  Winter  should  pay  the  said  sum  of  600/. 
after  his  decease  unto  and  amongst  all  such  child  or  children  of 
Susannah  Wollen  (wife  of  Thomas  Wollen  the  elder,  and  daughter 
of  Elizabeth  Winter)  in  such  parts,  shares,  and  proportions,  manner 
and  form,  as  James  Winter  should  by  any  deed  or  deeds,  writing 
or  writings,  or  by  his  last  will  and  testament,  direct,  appoint,  give, 
or  devise,  and  for  want  of  such  direction,  gift,  or  devise,  then  if  the 
heirs,  executors,  or  administrators,  of  James  Winter  should  pay  the 
said  sum  of  600/.  unto  and  amongst  all  such  child  or  children  of 
Susannah  Wollen  as  might  chance  to  survive  James  Winter,  share 
and  share  alike,  as  tenants  in  common  and  not  as  joint  tenants,  then 
the  bond  should  be  void. 

James  Winter  by  his  will,  dated  the  5th  of  March,  1796,  among 
other  things,  after  reciting,  that  under  and  by  virtue  of  a  bond  made 
previous  to  or  sifice  his  marriage  with  Elizabeth,  his  late  wife,  he  had 
a  disposing  power  of  the  sum  of  600/.  unto  all  or  any  one  or  more 
of  the  child  or  children  of  the  said  Thomas  Wollen  the  elder  by 
Susannah  his  wife,  therefore  by  such  power  and  all  other  powers 
enabling  him  so  to  do,  he  thereby  gave  and  bequeathed  the  said 
600/.  to  Thomas  Wollen,  son  of  Thomas  Wollen  and  Susannah 
Wollen,  to  be  paid  unto  him  at  the  end  of  six  calendar  months  next 
after  his  (the  testator's)  decease,  with  interest  for  the  same  at  5  per 
cent,  from  the  day  of  bis  death  ;  and  he  gave  to  four  other  children 
of  Thomas  Wollen,  the  elder,  and  Susannah  Wollen  50/.  a-piece,  to 
be  paid  unto  them,  when  the  youngest  should  attain  his  or  her  age  of 

(a)  See  Sugden,  Powers,  (4th  Lond.  ed.)  484,  ch.  9,  §  3,  div.  2 ;  Bo^  v.  Pder- 
boroi^hj  Bishop  of,  antt^  1  V.  299,  note  (a),  and  cases  cited ;  1  Madd.  Ch.  Pr.  (4th 
Am.  ed.)  318 ;  tiockley  v.  Mawbey,  ante,  I  V.  152,  note. 

(b)  See  2  Story,  ^V  J"r-  §  1^75,  et  stq. ;  4  Kent,  (5th  ed.)  58 ;  Sugden,  Powers^ 
(4th  Lond.  ed.)  387,  388;  Buiricke  v.  Broadhunt,  anU,  1  V.  171,  note  (a) ;  Blake 
V.  Bunbunf,  ib.  514,  note  (a);  Lady  Cavan  v.  PulUney,  2  ib.  544,  note  (a); 
2  Williams,  Executors,  (2d  Am.  cd.)  1033-1040. 
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twenty-one  years,  with  interest  at  the  rate  aforesaid  from  the  day  of 
his  (the  testator's)  death. 

The  testator  died  upon  the  2d  of  March,  1796.     *  At     [*219] 
his  death  there  were  six  children  of  Thomas  Wollen  the 
elder,  and  Susannah  Wollen  ;  all  of  whom  were  infants,  when  the 
cause  was  heard. 

The  bill  was  filed  on  behalf  of  the  four  children,  legatees  of  50/. 
a-pieoe  against  their  two  brothers,  Thomas  Wollen  the  younger,  and 
William  Wollen,  and  against  the  executor;  praying  an  account  in 
respect  of  the  sum  of  600/.,  upon  the  ground,  that  the  appointment 
was  void  ;  and  also  claiming  the  legacies  of  50/.  each. 

Mr.  Lloyd  and  Mr.  ISng,  for  the  PlaintiflTs,  confined  themselves 
to  the  claim  of  the  600/.,  as  not  being  well  appointed  ;  giving  up 
the  claim  of  the  legacies,  in  case  they  should  succeed  in  setting  aside 
the  appointments  (1). 

The  Attorney  General  [Sir  John  Mitford]  and  Mr.  Alexander y  for 
the  Defendant  Thomas  Wollen  the  younger.  The  word  <<  such  "  is 
applied  to  '<  child  or  children  "  as  well  as  to  the  shares.  The  power 
is  not  to  appoint  to  all  and  every  the  child  or  children.  He  might 
have  appointed  to  a  child  in  his  life  ;  and  though  that  child  had  died 
in  his  life,  he  would  have  taken  under  and  by  force  of  the  execution 
of  this  power,  and  not  by  the  settlement.  It  might  have  happened, 
that  only  one  child  had  survived  him  ;  and  that  one  would  have  ta- 
ken the  whole.  The  meaning  was,  that  his  appointment  should  as- 
certain, who  should  take.  If  he  made  no  appointment,  and  as  to 
what  should  be  unappointed,  it  was  to  go  to  such  as  should  survive 
him.  It  is  precisely  the  case  of  The  Duke  of  Marlborough  v.  Lord 
Godolphin  (2).  If  he  makes  an  appointment,  he  creates  an  interest  : 
if  he  makes  none,  it  devolves  to  certain  persons,  and  may  only  to 
one  within  the  power.  By  the  word  ^^  such  "  the  power  extends,  as 
he  states  by  his  will,  to  enable  him  to  appoint  to  any  one.  There 
might  have  been  after-born  children ;  which  according  to  the  con- 
struction now  contended  for  would  set  aside  an  appointment  executed 
by  deed  in  his  life. 

Mr.  Lhyd  in  reply.  The  distinction  between  this  case 
and  that  cited  is,  that  *  there  the  word  "  all "  does  not  oc-  [*220] 
cur.  If  it  were  not  for  that  word,  I  admit,  according  to 
the  case  cited  and  Alexander  v.  Alexander  (3),  a  case  of  very  fre- 
quent reference,  the  proportions  might  have  been  varied :  but  even 
then  no  one  child  could  have  been  absolutely  excluded.  In  Alexander 
V.  Alexander  the  Master  of  the  Rolls  was  of  opinion,  that  each  must 
have  something ;  and  this  case  is  much  stronger ;  for  the  word  <'  all " 
must  be  struck  out.  The  first  part  of  this  bond,  stating,  that  James 
Winter  is  desirous,  that  600/.  shall  be  disposed  of  to  the  several  per- 
sons, &c.,  shows,  the  intention  was  not  confined  to  one  person. 
The  question  is,  whether  there  is  not  a  manifest  intention,  that  all 

(1)  Upon  the  doctrine  of  election,  see  Ward  v.  Baiighy  anitj  voL  iv.  623,  and 
the  notes,  G27 ;  i.  523,  7. 
^   2  Ves.  67. 
2  Ves.  640. 
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the  children  shall  have  some  benefit  The  circamstance,  that  the 
bond  is  voluntary,  can  make  no  difference. 

Lord  Chancellor  [Loughborough].  If  the  testator. had  given 
to  two  or  three  of  these  children  in  his  life,  it  would  have  satisfied 
the  obligation  of  this  bond.  It  is  a  disposition  of  his  own  property. 
He  only  bound  himself  to  give  for  the  benefit  of  his  wife's  grand- 
children 6002.  It  is  to  be  paid  unto  and  amongst  all  such  child  or 
children  as  he  shall  appoint ;  and  he  had  a  power  to  appoint  by 
deed.  If  he  had  by  deed  given  equal  shares  to  all,  and  one  had 
died,  that  share  would  have  gone  to  the  representative  of  that  child ; 
and  there  might,  as  has  been  observed,  have  been  after-born  children. 
The  fault  of  the  Plaintiff's  argument  is,  that  they  stop  at  the  word 
<<  all."  They  must  go  on  and  finish  the  sentence ;  and  then  it  is  all 
such  child  or  children,  as  he  shall  appoint 

Alexander  v.  Alexander  was  a  dispoation  by  a  father  of  portions 
to  his  children ;  the  wife  taking  the  fund  for  life,  with  power  to  di- 
vide it  among  them.  Sir  Thomas  Clarke  was  very  right,  upon  the 
supposition,  that  the  father  meant  each  to  have  something.  But  this 
is  very  different.  This  testator,  undes  no  obligation  that  this  fund 
^should  go  to  the  grand-children  of  the  woman  he  had  married,  makes 
this  disposition ;  reserving  to  himself  a  power  to  appoint,  and  to  fix 
the  objects  of  the  appointment.  They  must  take  under  the  appoint- 
ment, by  which  the  interests  are  created.  I  think,  he  has  understood 
his  power  rightly  (1). 

1.  That  under  a  power  of  appointmeDt  bv  will,  reserved  in  the  tenns  stated  in 
the  principal  case,  an  appointment  to  one  child  only  may  be  sustained,  see,  <isi<e, 
note  3  to  Hotkleu  v.  McuAey,  1  V.  143. 

2.  As  to  the  doctrine  of  election,  see  note  1  to  Latbf  Cotoan  v.  fViHeney,  9  V. 
544,  and  the  farther  references  there  given. 
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[RouL8.^1800,  Feb.  6, 11.] 

An  account  of  titiies  ib  ccHisequentiai  upon  the  legal  tight ;  and  therefore,  if  the 
least  doubt  is  thrown  upon  it  bv  mana  fadt  evidence,  the  account  cannot  be 
decreed  till  the  right  is  established  at  law. 

Bill  for  tithes,  [p.  221.] 

Answer  admitting  the  right  to  one  third,  and  submitting^  to  accoont,  and  claiming 
the  other  two  thirds  under  a  title  derived  from  a  gnnt  by  Queen  Elizabeth^ 
submitting  to  be  examined  upon  interrogatories,  but  not  setting  forth  a  descrip- 
tion of  the  lands.  The  Defendants  having  gone  into  evidence  in  support  of 
their  claim  pressed  to  have  the  bill  dismissea  generally :  the  Plaintiff  pressed 
for  a  general  account  The  Master  of  the  Rous  decreed  an  account  as  to  one 
third ;  and  as  to  two  thirds,  the  Plaintiff  declining  to  try  the  right  at  law, 
dismissed  the  bill,  [p.  221.] 

The  bill  vtras  filed  by  the  rector  of  Beauchamp  Boothing  in  Essex, 
claiming  tithes  against  the  Defendants,  occupiers  of  lands  within  the 

(1)  See  the^Dotes,  oitee,  vol.  i.  310 ;  pody  dSa 
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parish.  The  Plaintiff  was  presented  to  the  rectory  in  July  1795. 
The  bill  prayed  an  account  of  all  tithes,  both  great  and  small; 
waiving  all  penalties. 

The  answer  admitted,  that  the  Defendants  are  occupiers  of  several 
faxmsy  lands,  &c.  within  the  parish  ;  and  stated,  that  the  Defendants 
have  always  been  ready  and  willing  to  pay  to  the  Plaintiff  or  to  make 
him  satisfaction  for  such  part  of  the  said  tithes  as  they  are  advised 
is  due  from  them  to  the  Plaintiff:  and  they  admit,  that  there  is  a 
large  sum  of  money  due  for  the  shares  of  the  said  tithes ;  to  which 
the  Plaintiff  is  entitled,  as  after-mentioned.  They  insist,  and  hope 
to  be  able  to  prove,  that  two  parts,  the  whole  into  three  equal  parts 
to  be  divided,  of  all  tithes  whatsoever,  as  well  great  as  small,  arising, 
growing,  renewing,  and  increasing,  from  and  upon  all  and  every  the 
said  lands  in  the  occupation  of  the  Defendants  respectively  as  afore- 
said, and  situate  within  the  said  rectory  and  parish,  were  from  time 
out  of  memory  before  and  at  the  surrender  of  the  late  dissolved  pri- 
ory or  monastery  of  Colne  in  the  county  of  E^sex  and  of  the  posses- 
sions thereof  into  the  hands  of  King  Henry  the  Vlllth,  parcel  of  the 
possessions  of  the  said  priory ;  and  were  held  and  enjoyed  by  the 
said  priory  during  all  the  said  time ;  and  the  said  priory  was  dissolved 
by  virtue  of  the  said  surrender  and  of  the  act  of  Parliament  31  Hen. 
VIII.  They  insist,  that  the  said  two  parts  of  all  said  tithes  were  af- 
terwards granted  by  Queen  Elizabeth  to  certain  persons,  from  or 
under  whom  the  present  owners  of  the  said  lands  now  in  the  occu- 
pation of  the  Defendants  claim  to  be  entitled  to  such  two  parts  of 
the  said  tithes. 

The  answer  then  insisted,  that  by  virtue  of  the  said  act  of  Parlia- 
ment and  the  priory  having  during  all  the  time  aforesaid  held  and 
enjoyed  the  said  two  parts  of  all  the  tithes  great  and  small,  &c.  and 
also  by  virtue  of  the  said  grant  of  such  two  parts  of  the  said  tithes 
by  Queen  Elizabeth  and  of  the  title  derived  from  thence  to 
*the  present  owners  of  the  said  lands,  under  whom  the  [*322] 
Defendants  occupy  the  same,  as  aforesaid,  the  said  lands 
became,  and  ever  since  the  passing  of  the  said  act  of  Parliament  have 
been,  and  now  are,  acquitted  and  discharged  of  and  from  the  pay- 
ment of  such  two  parts  of  all  tithes  whatsoever  to  the  rector :  but 
they  admit,  that  the  rector  is  entitled  to  the  other  third  part  of 
ail  the  said  tithes.  They  believe,  that  no  more  than  one  third 
part  of  the  said  tithes  has  ever  been  demanded  or  paid  to  the 
rector  since  the  surrender  of  the  priory,  and  the  said  act  of  Parlia- 
ment. 

The  answer  then  insisted,  that  for  the  reasons  aforesaid  the  De- 
fendants ought  not  to  pay  to  the  Plaintiff  more  than  one  third  of  the 
tithes  demanded  by  the  bill.  They  say,  they  have  always  been,  and 
are  still,  ready  and  willing  to  account  with  and  pay  to  the  Plaintiff 
one  third  part  of  the  said  tithes,  or  to  make  him  a  reasonable  com- 
pensation for  the  same.  They  submit  •  to  be  examined  upon  inter- 
rogatories touching  the  quality  and  description  of  the  said  lands  in 
the  occupation  of  the  Defendants  respectively,  as  aforesaid,  and  the 
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tithes  of  all  and  every  the  titheable  matters  and  things,  which  have 
arisen  upon  the  said  lands  or  any  part  thereof,  since  the  Plaintiff  be- 
came the  rector,  as  the  Court  shall  direct. 

When  this  answer  came  in,  the  bill  was  amended  by  inserting, 
that  the  Defendants  pretend,  that  Eliab  Harvey,  George  Pochin,  and 
Richard  Birch,  are  in  some  manner  entitled  to  two  third  parts  of  all 
the  said  tithes ;  and  that  they,  the  original  Defendants,  have  respec- 
tively paid  and  accounted  with  them  for  such  two  third  parts :  but  as  to 
the  particulars  of  such  title  to  the  said  two  third  parts  of  the  said 
tithes  the  said  Defendants  refuse  to  answer. 

The  landlords,  being  made  parties  to  the  amended  bill,  by  their 
answer  stated,  that  the  other  Defendants  held  as  tenants  to  them 
certain  farms,  lands,  and  premises,  situate  within  the  said  rectory  and 
parish ;  and  that  a  considerable  part  of  such  farms,  &c.  consisting  of 
490  a6res  or  thereabouts,  are,  as  the  Defendants  believe  for  the  rea- 
sons after  mentioned,  exempt  from  the  payment  of  tithes  or  any  com- 
position in  lieu  thereof,  save  as  after-mentioned. 
[*223]  *The  Defendants  then  insisted,  as  landlords  and  pro- 
prietors of  the  said  farms  and  lands  consisting  of  490  acres, 
&c.  that  two  parts  of  all  tithes,  as  well  great  as  small,  arising,  &c. 
from  and  upon  the  same  and  every  part  thereof,  were  from  time 
out  of  memory  before  and  at  the  surrender  of  the  priory  of  Colne, 
&c.  parcel  of  the  possessions  of  the  said  priory,  &c.  as  stated  in  the 
other  answer.  They  farther  insisted,  that  two  parts  of  all  the  said 
tithes  were  afterwards  granted  by  letters  patent  5th  and  6th  of  Phil- 
ip and  Mary  and  11th  of  Elizabeth,  to  Richard  and  Mary  Weston 
and  John  Wiseman  respectively ;  from  or  under  whom  these  Defen- 
dants as  the  present  owners  of  the  said  lands,  now  severally  claim  to 
be  entitled  to  such  two  parts  of  the  said  tithes. 

They  then  insisted,  as  the  other  answer,  that  by  virtue  of  the  said 
act  of  Parliament  and  the  said  priory  having  during  all  the  time 
aforesaid  held,  &c.  the  said  two  parts  of  all  the  said  tithes,  &c,  and 
by  virtue  of  the  said  grants,  &c.  and  of  the  title  derived  from  thence 
to  these  Defendants  respectively,  as  the  present  owners  of  the  said 
lands,  under  whom  John  Eden  Parris  and  the  other  Defendants 
(naming  the  other  tenants)  occupy  the  same,  as  aforesaid,  the  said 
lands  became,  and  ever  since  the  passing  of  the  said  act  have  been, 
and  now  are,  acquitted  and  discharged  of  and  from  the  payment  of 
such  two  parts  of  all  tithes  whatsoever  to  the  rector ;  admitting  his 
title  to  the  remaining  third ;  and  stating,  that  they  have  been  inform- 
ed and  believe,  no  more  than  one  third  has  ever  been  demanded  or 
paid  by  or  to  the  rector  since  the  surrender  of  the  priory  and  the 
said  act.  They  deny,  that  they  or  any  of  them  have  ever  received  any 
part  of  the  tithes  due  in  respect  of  the  said  lands,  or  that  the  other 
Defendants  have  paid  or  accounted  with  them  for  the  said  tithes ; 
but  admit,  that  the  rents  are  proportibnably  higher  by  reason  of  the 
exemption  claimed  by  the  Defendants  from  the  payment  of  more 
than  one  third  of  the  tithes  to  the  rector. 

The  Defendants  went  into  parol  evidence,  that  the  occupiers  have 
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paid  only  a  thirtieth  and  not  a  tenth  as  a  satisfaction  for  all  tithes ; 
and  that  tithe  in  kind  was  never  taken  from  the  land  in  the  occupa- 
tion of  the  Defendants.  They  also  produced  a  copy  of  the  record  of 
the  grant  from  dueen  Elizabeth  to  Wiseman,  comprising  all  the 
tithes  of  the  manor  of  Long  Barnes  within  the  parish  of  Bishop 
Rodinge ;  a  conveyance  in  fee,  dated  the  7th  of  June,  23d  Eliza- 
beth, of  two  parts  of  all  the  tithes  by  Wiseman,  another 
conveyance  of  the  manor  and  two  parts  of  the  *  tithes,  da-  [*  224] 
ted  the  19th  of  June,  1668,  and  several  other  convey- 
ances, by  which  they  derived  their  title,  down  to  the  present  time« 

(1)  Mr.  JRondtty  and  Mr.  Leachy  for  the  Plaintiff.  This  defence  is 
the  same  as  a  prescription.  The  present  Attorney  General  argued 
the  late  case  of  Siruti  v.  Baker  ^2),  before  the  Lord  Chancellor,  as 
a  case  of  prescription.  How  is  the  rector  to  meet  such  a  case  ?  It 
IS  necessary  for  the  Defendants  to  state  a  title  to  repel  the  title  of  the 
rector,  and  to  state  the  lands,  over  which  he  claims  a  prescription. 
In  Gaugh  v.  Collins  (3),  an  account  of  tithes  was  decreed,  because 
the  Defendants  had  not  set  forth  the  lands,  in  respect  of  which  they 
claimed  a  modus.  It  is  perfectly  settled,  that  where  the  Defendant 
sets  up  an  exemption,  he  must  describe  the  lands,  in  respect  of 
which  he  claims  it«  The  greatest  injustice  will  arise,  if  the  Defend- 
ants can  claim  an  exemption  in  this  loose  way.  A  decree  for  an  ac- 
count in  this  cause  can  never  prejudice  them  in  another  cause.  The 
bill  is  filed  upon  the  legal  title  of  the  rector,  without  any  knowledge 
of  this  claim  of  title  to  tithes.  Why  should  the  Plaintiff  do 
more  than  set  out  bis  own  title  ?  A  decree,  such  as  the  Defendants 
desire,  would  overturn  the  course  of  the  Court  of  Exchequer. 

Mr.  Piggoit  and  Mr.  Thompsonj  for  the  Defendants.  This  bill 
ought  to  be  dismissed,  upon  the  authorities,  and  recent  authorities : 
Sirutt  V.  Baker ;  which  was  decided  upon  recent  cases  in  the  Court 
of  Exchequer,  and  in  which  the  question  was  precisely  the  same  as 
in  this  cause.  The  bill  was  dismissed  upon  the  plainest  principle ; 
that  the  account  is  consequential  upon  the  legal  title ;  and  it  is  the 
province  of  a  Court  of  Law  to  decide  it.  if  the  title  is  disputed. 
Id  all  these  cases  the  Plaintiffs  claimed,  either  an  issue,  or  that  the 
bill  should  be  retained :  but  neither  was  granted ;  and  tlie  bill  was 
dismissed  in  all.  Those  cases  are  collected,  and  the  principles  ex- 
tracted from  them,  in  the  new  edition  of  Bacon's  Abridgment  (4); 
and  all  the  objections  now  made  are  there  answered.  To 
♦iSfcott  V.  Airey  (5)  and  Edwards  v.  Lord  Vernon  (6),  [*225] 
another  case  is  there  added,  Mawbey  v.  Edmead  (7),  illus- 

(1)  The  arguments  for  the  Plaintiff  ex  rdaUoni, 

(2)  w9n(e,  vol.  ii.  G25. 


(3)  16th  Feb.  1785;  cited  from  Cases  in  Parliament 
(4    •■  "        •      ""•  *    -    -     - 


(4J  Vol.  V.  tit  "Tithe."  The  Court  expressed  a  very  favorable  opinion  of  Mr. 
Gwiilim's  edition. 

(.5)  In  the  Court  of  Exchequer,  1779 ;  cited,  arde^  180,  in  Rose  v.  Calland,  and 
in  StruU  v.  Baker,  and  JVo^e  v.  Edwards,  3  Anst  702. 

(6)  In  the  Court  of  Exchequer,  1781 ;  3  Gwill.  1177,  note. 

(7)  Hilary  Tenn,  1784. 
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trating  the  distinction  between  a  modus  and  an  absolute  unqualified 
denial  of  the  right  to  tithes.  Upon  these  authorities  the  principle  is 
clear,  that  where  the  title  to  the  tithes  is  disputed,  that  is  sufficient  to 
oblige  the  Plaintiflf  to  establish  it  at  law :  the  jurisdiction  of  this 
Ck)urt  being  merely  consequential  upon  the  legal  title :  viz.  to  take 
the  account.  If  the  title  is  denied,  there  is  no  difference  between 
tithes  and  any  other  property.  It  is  nothing  but  an  ejectment  bill, 
if  the  title  is  disputed.  For  a  long  time  it  was  lawful  for  lords  of 
manors  to  endow  religious  houses,  and  even  for  a  long  time,  though 
not  so  long  to  endow  laymen.  There  is  a  total  want  of  precision  in 
considering  this  as  a  modus.  It  is  a  total  denial  of  title.  As  to  the 
objection,  that  the  answer  does  not  set  forth  a  description  of  the  lands, 
if  the  answer  is  not  sufficient,  they  ought  to  have  excepted.  In 
Gough  V.  CoUins  the  Defendants  had  other  lands  in  that  parish, 
with  respect  to  which  they  did  not  claim  a  modus;  therefore 
there  was  necessarily  a  general  account ;  because  the  right  to  tithes 
in  general  was  admited.  This  bill  ought  clearly  to  be  dismissed  as 
to  the  two  thirds  of  the  tithes ;  and  upon  the  authority  of  Strutt  v« 
Baker  it  ought  to  be  dismissed  generally.  There  is  a  remarkable 
correspondence  between  the  cases  ;  and  the  answer  in  that  had  tak- 
en exactly  the  same  course  as  in  this.  No  case  can  be  more  desti- 
tute of  equitable  grounds.  A  mere  dry  question  of  legal  title  ap- 
pears upon  this  record.  Bills  of  this  sort  have  been  uniformly  dis- 
missed by  the  Court  of  Exchequer ;  and  the  Lord  Chancellor  in  tliat 
instance  adopted  the  distinction  fully. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I  am 
not  satisfied  as  to  Strutt  v.  Baker.  Why  am  I  not  to  give  an  ac- 
count of  that,  to  which  the  Plaintiff  has  a  right  ?  Can  the  Defendants 
meet  the  rector  by  saying,  that,  not  disputing  his  title,  he  has  no 
right  to  the  account  ?  You  contend,  that  if  you  satisfy  me,  the 
Plaintiff  has  no  right  to  the  account  of  the  two  thirds  he  shall  not 
have  an  account  of  the  one  third,  which  is  not  disputed. 

But  without  entering  into  the  question  before  the  Lord  Chancel- 
lor in  Strutt  v.  Baker,  can  you  upon  this  answer  contend, 
['*^226]  that  *the  bill  ought  to  be  dismissed  ?  Upon  this  answer 
you  admit  the  Plaintiff's  title  to  one  third  of  tlie  tithes, 
and  submit  to  be  examined  upon  interrogatories.  How  can  you  af- 
ter that  submission  have  the  bill  dismissed  ?  There  are  only  two 
ways  of  meeting  a  bill  for  tithes,  where  the  right  is  admitted ;  either 
by  saying,  they  are  ready  to  account  for  them,  or,  that  they  have 
set  them  out.  He  cannot  bring  his  action,  till  he  knows,  what  his 
tithes  are.  He  has  a  right  to  know,  what  they  are.  I  am  therefore 
very  clearly  of  opinion  so  far  with  the  Plaintiff,  that  the  Defend- 
ants must  upon  this  submission  come  to  an  account  as  to  one 
third. 

It  is  a  mistake  to  say,  that  in  Gamons  v.  Barnard  (I)  the  bill 
was  dismissed.     The  Lords  were  of  opinion,  he  had  not  proved  his 

(1)  lAD8t2d& 
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title  sufficiently  :  but  they  granted  an  issue.  The  impropriator  had 
the  common  law  ti|le.  The  vicar  filed  his  bill  for  agistment  tithe. 
The  Defendant  as  impropriator  insisted,  the  vicar  was  not  endowed 
of  those  tithes ;  and  claimed  them  as  impropriator ;  insisting  by  his 
answer,  that  the  Court  ought  either  to  dismiss  the  bill  entirely,  or 
grant  an  issue.  The  Court  of  Exchequer  thought,  the  vicar  had 
proved  his  title  against  the  rector :  the  House  of  Lords  thought,  he 
had  not ;  and  that  it  was  a  fit  case  for  the  decision  of  a  jury ;  the 
appellant  prayed,  that  the  decree  should  be  reversed,  or  an  issue  di- 
rected ;  and  the  House  of  Lords  granted  an  issue.  How  could  that 
be,  if  it  is  a  general  rule  not  to  retain  the  bill,  because  the  tide  is 
denied  ? 

Of  what  use  is  it,  that  I  should  dismiss  this  bill,  that  the  Plaintiff 
may  file  another  bill  for  an  account  of  one  third  of  the  tithes  ? 
When  he  has  proved  his  right,  which  he  must,  why  should  he  not 
have  the  account  upon  this  bill  as  well  as  upon  any  other  ?  I  admit, 
the  title  must  be  established,  if  it  b  denied :  but  if  it  is  established, 
why  should  not  the  account  be  taken  upon  that  bill  as  well  as  upon 
another  ?  You  admit  his  tide  to  one  third ;  but  desire,  that  he  shall 
not  have  an  account  of  that  upon  this  bill.  I  certainly  shall  not 
decree  the  two  thirds,  till  his  title  is  established. 

For  the  Defendants.  An  issue  was  directed  in  that  case  upon  a 
a  very  different  ground.  The  principle  was,  that  as  the  rector  has 
the  tide  at  law,  the  Court  of  Exchequer  were  wrong  in 
deciding  without  *  giving  him  an  opportunity  of  trying  [*  227] 
that  title  at  law.  In  the  clearest  case  of  a  modtis  the  Court 
will  not  decide  without  a  trial,  if  desired.  The  other  cases  are  uni- 
form in  recognizing  the  principle,  and  acting  upon  it,  that  where  the 
title  is  legal,  the  Court  will  dismiss  the  bill.  As  to  the  objection, 
that  the  Plaintiff  ought  not  to  be  put  to  file  another  bill,  it  might  be 
more  convenient  in  many  cases  to  prevent  a  new  bill.  The  Lord 
Chancellor  in  Strutt  v.  Baker  expresses  his  satisfaction  at  those 
cases  in  the  Court  of  Exchequer.  As  to  the  two  thirds  there  can 
be  no  doubt,  the  bill  must  be  dismissed :  as  to  the  other  third,  the 
precise  point  was  before  the  Lord  Chancellor  in  that  case  ;  and  his 
Lordship  rejected  the  idea  of  decreeing  partially  upon  the  subject 
not  in  dispute,  deciding  against  the  Plaintiff  upon  the  rest.  The 
actual  payment  of  one  third  is  very  strong,  much  stronger  than  the 
case  of  retainer.  Another  question  is,  whether  the  Defendants 
ought  to  have  been  put  to  the  necessity  of  exposing  all  their  title- 
deeds  to  this  Plaintiff,  to  see  if  he  can  pick  a  hole  in  the  tide,  and 
undo  an  enjoyment  of  such  a  course  of  time,  from  the  reign  of 
Queen  Elizabeth.  The  grant  of  Queen  Elizabeth  to  a  layman  put 
a  complete  end  to  the  tide  of  the  rector ;  and  the  production  of  that 
grant,  and  the  evidence,  that  they  had  not  paid  more  than  a  thirtieth, 
would  have  been  sufficient.  Upon  such  a  case  the  Plaintiff  would 
have  been  nonsuited  at  law. 

Mr.  Romitty,  in  reply.  It  is  a  new  principle,  that,  because  a 
Plaintiff  has  demanded  something  more  than  he  is  entitled  to,  a 
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Court  of  Equity  is  not  to  give  him  that,  to  which  he  is  entitled< 
Sirutt  V.  Baker  is  the  only  case  bearing  the  least  resemblance  to  it ; 
for  in  all  the  rest  the  Plaintiff  demanded  the  whole  tithe  ;  and  the 
Court  being  of  opinion,  that  he  was  not  entitled  to  the  whole,  or  at 
least  not  without  a  trial  at  law,  dismissed  the  bill.  But  this  case  is 
very  different  from  StruUt  v.  Baker ;  for  this  Plaintiff  did  not  know 
the  claim  of  the  Defendants,  when  he  filed  his  bill  upon  his  right  to 
tithes':  but  in  that  case  the  Plaintiff  himself  stated  the  claim  of  the 
Defendant ;  and  he  brought  the  bill  on  purpose  to  try  it.  These 
Defendants  do  not  pretend,  that  they  have  set  out  their  tithes.  Is 
it  a  ground  for  refusing  the  Plaintiff  a  decree,  that  they  say,  they 
are  willing  to  account  ?  The  common  course  in  the  Court  of  Ex- 
chequer is  to  move,  that  the  Defendant  may  be  permitted  to  pay  in 

what  he  admits  to  be  due ;  and  then  the  Plaintiff  goes  on 
[*  228]     at  the  peril  of  costs,  *  if  he  does  not  establish  his  right  to 

more.  To  oppose  the  common  law  right  of  the  rector 
there  must  be  some  defence  stated  upon  the  record ;  otherwise  the 
Plaintiff  does  not  know,  what  is  the  matter  in  issue.  I  repeat,  that 
this  defence  is  the  same  as  a  prescription.  The  present  Attorney 
General  argued  Struti  v.  Baker,  not  as  being  like  a  prescription, 
but  as  being  exactly  a  prescription  ;  contending,  that  there  could 
not  be  a  prescription  de  non  decimando  in  a  que  estate  (1).  The 
nature  of  prescription  is,  that  from  long  usage  some  grant  must  be 
presumed.  It  proceeds  upon  the  presumption  of  some  grant  of  the 
tithes  in  very  remote  times  to  the  owner  of  the  land.  Why  not  pre- 
sume a  grant  of  two  thirds  as  well  as  of  all  the  tithes  ?  It  is  only 
upon  that  ground  that  Edwards  v.  Lord  Vernon  (2)  and  Mawbey  v. 
Edmead  have  any  application.  Then  the  person,  who  prescribes, 
must  state  upon  the  record  either  at  law  or  in  equity,  what  are  the 
lands,  for  which  he  claims  prescription.  So  in  the  case  of  a  modusj 
in  point  of  principle  it  is  exactly  the  same  as  a  prescription.  No 
distinction  is  shown  between  a  claim  of  exemption  from  all  tithes, 
or  of  a  modus  for  a  particular  farm,  and  the  case,  upon  which  the 
Court  has  now  to  decide.  It  is  perfectly  settled,  that  where  the 
Defendant  sets  up  any  exemption,  he  must  state  upon  the  record 
the  lands,  in  respect  of  which  he  claims  to  set  up  that  ancient  com- 
position, that  he  calls  a  modus.  It  would  be  the  greatest  injustice, 
if  a  Defendant  could  state  an  exemption  in  this  loose  way,  then 
prove  it,  without  its  being  possible  for  the  Plaintiff  to  know,  to  what 
it  was  to  apply,  and  then  desire  to  have  the  bill  dismissed,  or  an 
issue.  There  must  be  two  facts  ascertained :  first,  what  are  the 
lands  ;  secondly,  whether  they  are  exempt  fron^  tithe.  In  Strutt  v. 
Baker  the  whole  of  the  defence  was  stated  upon  tlie  record  ;  and 
the  Lord  Chancellor  relies  upon  that.  That  case  is  totally  different 
in  that  respect.  This  Plaintiff  is  brought  here,  knowing  nothing  of 
the  case  previously ;  and  then  is  told  for  the  first  time,  that  he  may, 
if  he  pleases,  have  an  issue. 


s 


•^tile,  vol.  ii.  637. 
3  GwilL  1177,  note. 
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The  evidence  is  open  to  much  observation.  Some  title-deeds  are 
now  produced  as  to  the  lands  of  Pochin,  for  which  this  exemption 
is  claimed,  of  which  no  one  knows  any  thing  at  this  moment.  Those 
deeds  prove  the  lands  to  be  90  acres ;  but  the  witnesses  speak  of 
only  77.  Nothing  is  desired  but  an  account  of  tithes ;  which  is 
only  for  two  years.  There  is  nothing  to  prevent  their  try- 
ing *  their  title ;  and  in  Gough  v.  ColUns  the  ground  was,  [*  299] 
that  it  could  not  possibly  prejudice  the  title :  but  the  de- 
cree for  an  account  was  made  only  to  give  the  Defendant  an  oppor- 
tunity of  trying  his  title  in  a  future  suit.  It  is  not  necessary  for  the 
Plaintiff  to  desire  the  Defendants  to  set  out  their  defence.  The 
objection,  that  the  Plaintiff  ought  to  have  excepted,  because  the  De- 
fendant to  a  bill  for  tithes  has  not  stated  his  defence  properly,  is 
perfectly  new.  Is  the  Plaintiff  to  require  him  to  state  it  properly  ? 
Could  he  be  so  advised  ?  There  has  been  a  case,  where  a  rector 
filed  a  bill  for  tithes :  there  was  a  good  defence :  but  the  Defendant 
could  not  frame  his  defence,  as  he  wished :  an  imperfect  answer  was 
put  in ;  and  the  Plaintiff  replied  to  it :  the  Defendant  prayed  to  be 
permitted  to  amend;  stating,  that  he  had  been  deceived  by  this 
mode :  but  the  Court  refused  to  permit  him  to  amend.  That  is  the 
argument  here.  Can  the  Court  say,  that  because  the  Plaintiff  has 
not  excepted,  therefore  the  defence  must  be  considered  as  well  stat- 
ed ?  It  would  overturn  all  the  course  of  pleading.  Some  of  the 
Defendants  speak  of  their  lands :  others,  of  part  of  their  lands.  Be- 
sides that,  they  claim  as  to  particular  lands.  All  the  lands  the  wit- 
nesses speak  of  do  not  amount  to  any  thing  like  490  acres. 

It  is  impossible  for  them  even  to  have  an*  issue.  As  to  an  action 
upon  the  statute  (I),  it  is  quite  new  in  this  sort  of  case  to  insist, 
that  the  rector  shall  bring  an  action  upon  the  statute,  before  he 
shall  be  entitled  to  file  a  bill.  The  first  piece  of  evidence  is  the 
grant  of  Queen  Elizabeth,  upon  which  they  rely.  It  is  quite  dear, 
the  Queen  could  not  grant  the  whole  tithe ;  for  they  admit  the 
Plaintiff's  title  to  one  third.  They  say,  it  is  a  grant  of  the  tithes  of 
the  manor  of  Long  Barnes.  That  manor  appears  only  on  their 
deeds.  There  is  no  proof,  that  there  is  any  such  manor  as  Long 
Barnes.  In  one  of  the  latter  deeds  it  is  called  the  manor  or  reputed 
manor.  There  is  no  evidence  whatsoever  as  to  that  manor.  Upon 
Oough  V.  Collins  and  the  other  cases  the  evidence  ought  to  be  en- 
tirely laid  out  of  the  case ;  and  there  ought  to  be  neither  issue  nor 
inquiry ;  but  the  Court  ought  to  decree  an  account  of  tithes.  Above 
all,  the  Plaintiff  would  choose  to  have  the  bill  dismissed,  rather  than 
an  inquiry,  to  what  lands  in  the  occupation  of  the  Defendants  the 
exemption  applies. 

*  Master  of  the  Rolls,  [Sir  Richard  Pepper  Arden].    [*  230] 
This  case  has  been  extremely  well  argued ;  and  was  much 
pressed  on  both  sides.   For  the  Plaintiff  it  was  contended,  that  upon 
the  defect  of  the  answer  I  should  proceed  to  give  him  an  account 

(1)  2  &  3  Edw.  VI.  c.  13. 
VOL.  V.  14 
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of  tithes  for  two  years ;  as  if  no  evidence  was  produced  sufficient 
to  entitle  the  Defendants  to  prove,  if  they  can,  that  the  Plaintiff  is 
not  entitled  to  two  thirds ;  and  I  will  first  consider  that  point,  before 
I  proceed  to  the  objections  made  by  the  Defendants,  insisting,  that 
the  Plaintiff  is  not  entitled  to  any  tithes  at  all. 

The  Plaintiff  does  not  seem  to  be  doubtful,  as  to  what  the  lands 
are,  which  the  Defendants  occupy :  but  he  claims  tithe  of  all  the 
lands,  of  which  they  are  in  the  occupation.  They  could  not  con- 
ceive, that  the  rector  could  have  any  doubt  as  to  what  lands  they 
occupy.  They  put  in  an  answer,  admitting,  they  are  occupiers  of 
lands  within  the  parish.  They  certainly  do  not  state  what  those 
lands  are ;  for  independent  of  the  practice  of  the  Court,  no  common 
man  could  think  it  necessary.  There  is  nothing  in  the  bill  pointing 
to  any  doubt.  But  they  admit,  they  have  several  farms,  lands,  &c. 
within  the  parish  ;  and  they  admit  the  Plaintiff's  right  to  one  third 
of  the  tithes  of  all  the  lands  they  occupy :  but  they  insist,  that  their 
respective  landlords  are  entitled  to  two  thirds  of  all  the  tithes  of  all 
the  lands  in  their  occupation.  In  consequence  of  this  the  bill  was 
amended :  the  Plaintiff  finding,  they  admitted  his  tide  to  one  third, 
meaning  to  insist  upon  a  right  in  their  landlords  to  the  other  two 
thirds,  as  belonging  to  them  and  not  to  the  Plaintiff.  He  then  makes 
the  landlords  parties ;  and  introduces  into  the  bill  their  allegation ; 
and  desires  that  they  may  set  forth  what  they  claim.  The  landlords 
by  their  answer  state,  that  the  other  Defendants  hold  as  tenants  to 
them  certain  farms,  lands,  &c.  within  the  parish.  They  admit  him 
to  be  entitled  to  one  third  of  the  tithes ;  but  insist,  that  a  considerable 
part  of  such  farms,  lands,  &c.  consisting  of  about  490  acres,  are 
exempt  from  the  payment  to  the  rector  of  more  than  one  third ;  they 
as  landlords  claiming  the  other  two  thirds. 

To  this  answer  the  Plaintiff  replies ;  and  it  is  said  to  be  the  course 
of  the  Court  of  Exchequer,  that  if  the  Defendant  does  not  state  par- 
ticularly such  lands,  out  of  which  he  claims  tithes,  or  a  portion  of 

the  tithes,  the  Plaintiff  is  under  a  difficulty,  that  the  Court 
[*  231]     *  will  not  impose  upon  any  Plaintiff:  therefore  if  he  takes 

issue  upon  the  answer,  and  lets  the  Defendant  go  to  issue 
and  examine  evidence,  still  he  is  entitled  to  a  decree  for  tithes  in 
kind.  Cases  may  have  happened,  where  the  Plaintiff  has  sustained 
an  injury  for  want  of  the  Defendant's  going  into  such  a  statement  of 
the  particulars  of  his  defence :  but  this  is  such  a  trap  for  a  Defend- 
ant, as  I  sitting  here  will  never  permit,  to  take  issue  upon  the 
answer,  let  the  Defendant  go  into  evidence,  and  then  say,  it  is  no 
matter  what  the  evidence  is ;  it  is  not  stated  so,  that  the  Plaintiff 
can  pray  a  decree.  It  would  have  been  better  to  have  set  down  the 
cause  upon  bill  and  answer.  Instead  of  that  he  has  taken  issue ; 
and  a  great  deal  of  evidence  has  been  gone  into ;  and  the  question 
now  is,  whether  it  is  to  be  read  ?  I  cannot  say,  a  prima  facie  case 
is  not  made  by  the  Defendants;  and,  because  they  have  not  set 
forth  a  particular  description  of  the  lands,  the  Plaintiff  is  to  have  a 
decree. 
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As  to  Gotigh  V.  CoJUnB  (l)y  Lord  Thurlow  had  great  doubt 
whether  Sir  Thomas  Sewell  did  r^ht  in  making  the  decree  without 
farther  inquiry.  I  should  not  satisfy  my  conscience  by  making  a 
decree  as  the  Plaintiff  desires.  I  will  not  conform  to  those  cases,  if 
I  see,  injustice  will  arise  by  so  doing.  The  Plaintiff  cannot  com- 
plain, that  the  Defendants  have  not  set  out  that,  which  it  is  to  be 
presumed  they  would,  if  called  for.  I  am  of  opinion  therefore,  that 
th^  Defendants  have  properly  given  prima  facte  evidence,  that  two 
thirds  of  the  tithes  belong  to  the  landlords ;  at  least,  that  they  have 
laid  a  sufficient  ground  to  admit  them  to  call  upon  him  to  make 
good  his  title  in  a  Court  of  law  to  the  two  thirds.  They  submit  to 
be  examined  upon  interrogatories.  If  the  Plaintiff  wished  to  know, 
what  the  lands  were,  why  did  he  not  call  for  that  examination  ? 
No :  he  says,  he  means,  they  shall  not  set  them  out,  till  it  is  too 
late. 

The  next  consideration  is,  how  far  are  the  Defendants  justified 
in  what  they  desire,  after  the  evidence  they  have  gone  into.  I  do 
not  mean  to  decide  upon  the  title,  as  set  forth.  That  must  be  the 
subject  of  farther  inquiry  in  an  issue  or  an  action.  But  they  say, 
notwithstanding  that  submission  in  the  answer,  that  the  bill  should  be 
dismissed,  not  only  as  to  the  two  thirds,  but  also  as  to  the  one  third. 
Without  entering  into  the  question  of  what  was  in  con- 
test *  before  the  Lord  Chancellor  in  Strait  v.  BaTcer,  I  [*  232] 
cannot  think,  that  where  there  is  such  a  submission  as  to 
one  third  of  the  tithes,  I  am  to  dismiss  the  bill.  It  does  not  appear, 
and  the  Counsel  cannot  inform  me,  that  there  was  such  a  submis- 
sion in  Struit  v.  Baker.  If  there  had  been,  I  think,  the  Lord  Chan- 
oeDor  would  have  acted  upon  it.  But  there  is  that  submission  in 
this  case ;  and  I  will  bind  them  by  it. 

The  question  then  is,  whether  they  have  made  such  a  case  as  en- 
titles them  now  to  dismiss  the  bill  as  to  the  two  thirds.     I  believe, 
there  may  have  been  instances,  in  which  it  was  so  clearly  a  case  at 
law,  that  the  Court  may  have  left  the  Plaintiff  to  make  out  his  right 
at  law,  before  he  could  call  for  an  account.     The  principle  is  clear, 
that  the  account  only  arises  upon  the  legal  right ;  and  if  there  is 
prima  facte  evidence  against  it,  it  must  be  proved  at  law,  if  there  is 
the  least  doubt,  before  the  Court  will  act  upoti  it.     I  never  will  in 
such  a  case  decree  an  account,  if  the  least  doubt  appears  against 
the  legal  right,  before  it  is  established.     Gamons  v.  Barnard^  the 
last  €;ase  upon  the  subject,  subsequent  to  all  the  others,  is  decisive 
against  the  claim  to  have  the  bill  dismissed.     The  bill  was  filed  by 
the  vicar,  who  has  not  the  common  law  right,  against  the  impropria- 
tor^ who  has.     The  Court  of  Exchequer  were  satisfied,  that  the 
vicar  had  made  out  a  sufficient  case  to  entitle  him  to  the  tithes  de- 
manded.    They  thought,  he  had  proved  a  legal  right.     The  House 
of  Lords  thought,  it  was  not  sufficiently  made  out;  at  least,  not 
proved,  as  it  ought  to  be  in  point  of  law,  namely  in  a  Court  of  law ; 

(l)7Bro.P.C.94. 
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and  the  impropriator  insisted,  that  therefore  the  bill  ought  to  be  dis- 
missed, or  the  legal  right  established  in  a'  Court  of  law.  The  House 
of  Loids  agreed  so  far  with  the  vicar,  that  they  did  not  dismiss  the 
bill,  and  leave  him  to  make  out  his  right,  as  he  could :  but  they 
granted  an  issue.  It  is  now  said,  the  issue  was  determined  in  &vor 
of  the  vicar  (1). 

To  apply  the  principles  of  that  case  to  this :  there  is  prima  facie 
evidence  given  to  me,  that  as  to  all  the  lands  in  their  po68ession«or 
the  greatest  part  of  them  they  have  a  grant  under  Queen  Elizabeth. 
Till  the  lands  are  set  forth  it  would  be  hard :  when  they  are  set 
forth,  what  will  be  the  hardship?  There  seems  to  be  an 
[^233]  *  objection  made  by  the  Plaintiff's  Counsel  to  an  action 
upon  the  statute.  Why  is  that  ?  The  point,  I  think,  would 
arise  in  an  action  upon  the  statute  better  than  in  any  other  way. 
But  it  is  indifferent  to  me,  whether  it  is  tried  in  an  action  or  an 
issue. 

'  I  am  inclined  to  direct  an  account  of  one  third  of  the  tithes,  and 
that  the  Defendants  shall  set  forth  the  quantity,  quality  and  descrip- 
tion, of  the  several  lands  in  their  respective  occupation,  and  to  re- 
tain the  bill,  with  liberty  to  brii^  an  action  upon  the  statute ;  the 
Defendants  to  aidmit,  they  had  set  out  one  third,  and  had  substracted 
two  thirds.     What  objection  is  there  to  that  ? 

For  the  Plaintiff.  If  there  is  the  slightest  evidence,  we  all  know, 
the  jury  will  decide  against  the  parson.  The  Plaintiff  would  prefer 
to  have  the  bill  dismissed. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Aroen].  It  was 
very  easy  for  him  to  have  called  upon  the  Defendants  to  state  the 
lands.  I  cannot  satisfy  my  conscience  in  giving  him  an  account  of 
two  years'  tithes,  to  which  I  do  not  think  him  entitled.  It  would 
be  catching  the  Defendants.  Therefore  if  he  will  not  take  an  issue, 
I  will  direct  the  account  as  to  the  one  third,  and  as  to  so  much  as 
seeks  an  account  of  the  two  thirds,  dismiss  the  bill.  It  is  wild  to 
suppose,  the  Defendants  have  not  a  right  to  have  the  question  as  to 
the  two  thirds  tried  at  law. 

The  account  was  directed  as  to  one  third ;  and  as  to  two  thirds 
the  bill  was  dismissed ;  the  Plaintiff  declining  to  go  to  law  (2). 

See,  anUy  the  notes  to  Stsrutt  v.  Baker.  2  V.  625,  and  those  to  Boie  v.  Calland, 
5  V.  186. 

(1^  It  was  so  said  at  the  bar. 

(2)  Upon  the  question,  whether  alienation  may  be  presumed  in  the  case  of  & 
lay  impropriaUH*,  see  Ro$e  v.  CaUand,  anitj  186,  and  Bemof  v.  Havey,  poH,  vol. 
zvii.  119. 
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IN  THE  MATTER  OF  BANKRUPTCY. 


LORD  CHANCELLOR. 

[1800^  August  12.] 

Whereas,  by  the  pmctice  which  hath  many  years  prevailed,  the 
Solicitors,  on  suing  out  Commissions  of  Bankrupt  to  be  executed  in 
the  country,  have  been  at  liberty  to  name  their  own  Commissioners 
to  execute  the  same ;  two  of  whom  are  nominated  Esquires,  and 
are  considered  to  be  Barristers,  resident  at  or  near  the  place  where 
the  said  Commission  is  to  be  executed,  and  also  to  three  Solicitors 
or  Attorneys :  And  whereas  it  appears,  that  in  many  instances,  im- 
proper persons  have  been  named  in  such  commissions  as  the  Quo- 
rum Commissioners,  they  not  being  Barristers  ;  which  is  contrary  to 
my  intent  and  meaning, 

I  do  therefore  order,  that  in  future  the  Solicitors,  in  delivering  to 
my  Secretary  of  Bankrupt  the  named  of  the  Commissioners  to  be 
inserted  in  the  commission  applied  for  by  them,  do  insert  in  such 
list  the  names  of  two  Barristers,  resident  at  or  near  to  the  place 
where  such  commission  is  to  be  executed ;  and  that,  on  no  account, 
they  do  insert  the  name  of  any  gentleman  to  be  nominated  as  a 
Quorum  Commissioner  unless  he  be  a  Barrister. 

LOUGHBOROUGH,  C. 

Arr  application  to  dispense  with  this  order,  in  proper  cases,  will  be  complied 
with ;  bat  a  commiasion  not  executed  in  conformi^  with  the  order,  no  dispensa- 
tioo  tfaeiewith  having  been  obtained,  will  be  superseded,  with  costs.  Ex  parte 
CbfUM^,  13  Ves.  63.  See,  relative  to  this  matter,  tbe  21st  and  22d  sectionis  of 
the  consolidated  Bankrupt  Act,  5  Geo.  IV.  c.  98. 
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SITTINGS  AFTER  HILARY  TERM. 

[40  Geo.  IH.  1800.] 


TOULMIN  t;.  PRICE. 

[RoLLS.^1600,  Feb.  13, 17.] 

The  Annuity  Act  with  respect  to  annuities  subsisting  at  that  time  only  restrains 
the  action,  till  its  provisions  are  complied  with ;  not  limiting  the  time ;  and  does 
not,  as  in  the  case  of  subsequent  annuities,  make  the  security  void.  In  the 
fonner  case  therefore  the  bond  being  by  accident  lost,  the  annuitant  was  ad- 
mitted a  creditor  for  the  arrears  of  the  annuity,  the  Veal  debt  in  Equity. 

A  bill  in  Equity  not  sufficient  to  prevent  the  operation  of  a  fine  at  law,  f  p.  238.] 

The  jurisdiction  assumed  by  Courts  of  Law,  dispensing  with  profirl  in  the  case  of 
a  lost  bond,  does  not  oust  the  equitable  jurisdiction,  [p.  2%).] 

No  execution  for  the  penalty  of  a  bond  securing  an  annuity ;  but  only  ioiia  quoties 
for  the  accruing  payments,  (a)  [p.  239.] 

No  relief  in  Equity  upon  a  promissory  note  void  at  law  for  want  of  a  stamp,  [p.  240.] 

The  bill  was  filed  by  Hugh  Norris,  claiming  under  a  residuary 
disposition  in  his  favor  by  the  will  of  his  brother  Henry  Norris, 
against  the  surviving  executor.  After  the  death  of  Hugh  Norris  the 
suit  was  revived  by  his  administrator.  The  Master  by  his  Report 
allowed  a  claim  made  by  Dagge  More  against  the  estate  of  Hugh 
Norris  under  the  following  circumstances. 

The  claim  was  originally  made  before  the  Master  for  462{.,  the 
arrears  of  an  annuity  of  40/.  granted  to  More  by  Sir  Alexander  Gil- 
mour,  Bart,  and  Hugh  Norris,  the  former  as  principal,  the  latter  as 
surety,  in  consideration  of  220/.,  secured  by  their  joint  and  several 
bond  and  warrant  of  attorney,  executed  in  1776,  before  the  Annuity 
Act(l),  after  giving  credit  for  20/.,  received  for  two  quarterly  pay- 
ments of  the  annuity,  due  on  the  13th  of  October,  1776,  and  the 
13th  of  January,  1777,  and  also  for  198/.  received  at  sundry  times 
from  the  estate  of  Sir  Alexander  Gilmour  on  account  of  the  annu- 
ity. The  claim  was  afterwards  reduced  to  440/.,  the  penalty  of  the 
bond;  which  sum  the  Master  allowecfhim. 

Exceptions  were  taken  to  the  Report  by  the  creditors  for  allowing 
this  claim  :  first,  because  the  bond  and  warrant  had  not  been  pro- 
duced before  the  Master ;  nor  any  sufficient  evidence  laid  before  him, 

that  they  had  been  destroyed,  and  were  not  in  existence. 
[♦  236]         ♦  Secondly,  that  Norris,  being  after  the  date  of  the  bond 

(a)  See  2  ^tory,  Eq.  Jar.  §  1313, 1314 ;  Skinnar  v.  Dcofton,  2  Johns.  Ch.  535 ;  1 
FonbL  £q.  b.  1,  ch.  3,  §  2,  note  (J);  lb.  b.  1,  ch.  6,  §  4,  note  (6) ;  ^aman  v.  Wal- 
ier,  1  Bro.  C.  C.  (Am.  ed.  1844,)  418,  419,  and  notes ;  lAvingtion  v.  Ton^jMu^  4 
Johns.  Ch.  425 ;  Chitty  on  Contracts,  (6th  Am.  ed.)  863,  and  cases  cited  in  notes. 

(1)  17  Geo.  III.  c.  26,  repealed  by  the  act  53,  Gea  III.  c.  141 ;  see  the  note, 
ante,  voL  ii.  36. 

VOL.  V.  14* 


1800.]  TOULMIN  V.  PRICE.  336 

imprisoned  for  debt,  in  1778  took  the  benefit  of  an  Insolvent  Act; 
under  which  he  was  discharged  from  all  his  debts. 

Thirdly,  that  no  memorial  of  the  bond  had  been  enrolled,  pursu- 
ant to  the  Act  of  Parliament. 

The  two  first  grounds  of  exception  were  disposed  of  by  an  issue, 
directed  by  the  Master  of  the  Rolls,  to  try,  whether  Norris  was  at 
the  time  of  his  death  indebted  to  More  in  any  and  what  suni  upon 
the  annuity ;  upon  which  More  was  to  be  the  PlaintiiT  at  law ;  and 
was  directed  to  admit,  that  Norris  was  discharged  under  the  Insol- 
vent Act ;  and  the  Defendant  was  to  be  restrained  from  setting  up 
any  defence  for  want  of  registration  of  the  annuity,  without  preju- 
dice. The  verdict  upon  the  trial  of  that  issue  was  in  favor  of  the 
Plaintiff  More  for  the  full  penalty  of  440/. 

The  question  as  to  his  right  to  that  sum  came  on  by  consent  upon 
the  exception,  and  a  petition  of  several  creditors  upon  the  estate  of 
Norris ;  praying  judgment  upon  the  exceptions  and  an  application  of 
the  assets.  It  appeared  upon  the  affidavit,  that  More  had  delivered 
the  bond  and  warrant  to  White,  to  deliver  it  to  Blake,  an  attorney,  to 
act  upon  it  as  his  attorney ;  and  White  instead  of  that  gave  it  to  Col- 
lins, to  be  returned  to  More ;  and  he  went  into  Wales,  and  died ;  and 
the  bond  and  warrant  were  lost.    Judgment  had  not  been  entered  up. 

Mr.  Chranty  Mr.  Richards,  and  Mr.  Martin,  in  support  of  the  Ex- 
ception.    Mr.  Fonblanque,  for  the  Annuitant. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  This 
comes  on  in  rather  an  irregular  way  :  but  in  order  to  save  the  ex- 
pense of  filing  a  bill  to  establish  this  demand  against  the  assets  of 
Hugh  Norris,  it  was  agreed  to  bring  it  on  by  petition ;  and  that 
every  advantage,  that  could  arise  upon  a  bill,  in  order  to  remedy  the 
defect  of  the  non-registration  of  this  annuity,  should  avail  the  an- 
nuitant to  establish  his  demand. 

In  point  of  law  both  were  principals  in  this  bond  ;  which  was  a 
common  bond  to  secure  an  annuity  granted  before  the  Annuity  Act. 
The  payments  that  were  made  upon  it,  and  the  other  facts,  the  de- 
livery of  the  bond  to  White,  to  deliver  to  Blake,  to  act  upon  it  as 
an  attorney,  &c.  appear  by  the  affidavit  of  More ;  and  the 
whole  benefit  of  that  is  to  be  *  given  to  him ;  as  if  it  had  [*237] 
been  proved  upon  a  bill  in  the  regular  way  by  depositions. 
The  jury  upon  the  trial  of  the  issue  could  say  no  more,  than  that  the 
sum  of  440/.  was  due.  No  evidence  was  entered  into  as  to  what 
had  been  received.  They  proved  the  bond  and  the  penalty ;  and 
that  the  condition  was  broken.  Therefore  that  trial  has  nothing  to 
do  with  the  money  now  really  due  upon  it  from  the  assets  of  Norris, 
now  about  to  be  administered  here ;  he  being  dead  insolvent. 

It  was  much  litigated,  whether,  supposing  a  bill  had  been  filed, 
(for  I  was  clearly  of  opinion,  that  without  consent  it  could  not  be 
determined  in  this  summary  way)  More  was  entitled  to  file  a  bill  to 
establish  against  the  assets  this  demand.  It  depends  upon  the  con- 
struction of  the  Annuity  Act.  The  first  section  rektes  only  to 
deeds,  and  instruments,  that  shall  be  executed  after  passing  the  Act, 
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for  securing  an  annuity ;  and  it  requires  a  memorial  of  every  such 
deed,  or  assurance  to  be  enrolled  within  twenty  days  after  execution^ 
otherwise  every  such  deed  or  assurance  shall  be  void  (a).  It  was 
admitted,  that  if  the  provision  of  the  subsequent  clause  had  been  the 
same,  the  annuitant,  however  hard  his  case,  could  not  have  been 
heard  either  at  Law  or  in  Equity.  But  the  next  clause  is  of  a  very 
different  nature ;  relating  to  persons  already  in  possession  of  such 
securities,  already  executed ;  and  directing,  that  in  case  the  party 
shall  neglect  to  comply  with  the  act,  not  that  the  bond,  the  assur- 
ance, shall  be  null  and  void,  but  that  any  proceeding  in  an  action 
brought  before  the  registration  shall  be  void.  Consequently  it  leaves 
the  bond  in  full  force :  so  that  the  party,  if  he  had  commenced  an 
action,  and  failed  for  want  of  such  requisites  being  performed,  might 
at  any  time  have  complied  with  it ;  for  there  is  no  limitation  of  time 
The  question  then  is,  whether  upon  these  two  clauses  taken  together, 
where  a  man  had  a  bond  existing  at  the  time  the  Act  passed,  upon 
which  he  had  never  commenced  an  action,  and  by  an  accident,  or 
without  any  culpable  neglect  upon  his  part,  and  before  he  found  it 
necessary,  or  thought  it  convenient  to  bring  any  action  upon  it,  it 
has  been  lost,  his  remedy  is  totally  taken  away.  It  was  insisted 
very  strongly,  that  a  very  rigorous  construction  had  been  made  upon 
this  Act :  so  far,  that  though  it  passed  in  the  middle  of  a  session,  and  it 
is  expressed  to  take  place  from  and  after  the  passing  of  the  Act,  yet, 

the  Court  of  King's  Bench  having  laid  down(l),  that 
[*  238]     every  act  must  *  be  presumed  to  pass  from  the  first  day  of 

the  session,  till  the  late  Act  (2)  cleared  that  difficulty,  it 
was  held,  that  the  evidence  of  the  actual  time  of  execution  must  be 
rejected.  But  that  is  very  different  from  this ;  for  the  Court  did  not 
enter  into  the  question,  how  far  according  to  conscience  the  party 
was  entitled  to  relief;  and  it  appeared  to  the  Court  of  Law,  as  if  the 
bond  was  given,  after  the  act  passed.  Those  cases  therefore  prove 
nothing. 

It  was  contended  in  support  of  this  claim,  that  an  action  and  a 
bill  in  Equity  are  very  different ;  and  a  case  (3)  was  cited,  in  which 
it  was  determined,  that  a  bill  in  Equity  is  not  a  sufficient  claim,  so 
as  to  avoid  a  fine.  I  do  not  mean  to  rest  much  upon  that  case  and 
the  determination  of  it,  that  to  avoid  tlie  effect  or  prevent  the  operation 
of  a  fine  at  law  a  bill  in  Equity  would  not  be  sufficient.  It  certainly 
would  not  at  law.  But  the  true  question  is,  what  this  clause  meant: 
whether  to  impose  upon  those,  who  had  bonds  in  their  custody  at 

(a)  See  Dmndson  v.  JFbtey,  3  Bra  C.  C.  (Am.  ed.  1844,)  598. 

(1)  LaJUess  v.  Holmts,  4  term  Rep.  B.  R.  G60;  HaU  v.  fThaUeyy  4  Term  Rep. 
B.  R.  6e2,n. 

(2)  Stat  33  Geo.  III.  c.  13,  enactiiig  that  the  Clerk  of  the  Parliament  shall 
indoxse  on  every  Act,  which  shall  pass  after  the  8th  of  April,  1793,  the  day, 
month,  and  year,  when  the  same  shall  have  passed,  and  shall  have  received  the 
royal  assent,  and  such  indorsement  shall  he  taken  to  he  a  part  of  such  act,  and  to 
he  the  date  of  its  commencement,  where  no  other  commencement  shall  he  therein 
provided. 

(3)  GlumdakliUh  v.  Lman,  2  Black.  993. 
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the  time  the  act  passed,  an  obligation  to  perform  requisites,  with 
which  it  was  impossible  they  could  comply.  This  clause  does 
nothing  more  than  require  certain  things  to  be  done,  before  an 
action  can  be  commenced ;  which  it  is  impossible  for  the  party  to  do. 
It  is  no  more  than  the  law  required  upon  an  action  on  a  specialty. 
At  the  common  law  no  man  could  bring  an  action  upon  an  instru- 
ment without  profert  till  very  lately  (1).  For  a  great  while  Coiu-ts 
of  Law  would  not  assist  a  man,  who  could  not  make  profert.  But 
there  was  no  doubt,  the  debt  was  no,t  extinguished ;  and  though  the 
party  could  not  comply  with  the  requisites  to  support  an  action, 
there  was  no  doubt  a  bill  in  Equity  would  lie,  calling  upon  the  party 
either  to  admit  the  bond,  or  to  give  him  an  opportunity  of  proving 
the  execution  and  the  loss ;  and  a  Court  of  Equity  always  interfered. 
But  the  late  Courts  of  Law  have  from  the  hardship  waived  that 
rule,  and  permitted  a  man  to  declare  upon  a  lost  bqnd  (a).  Lord 
Thurlow  had  a  case  (2)  before  biiQ,  in  which  it  was  con- 
tended, that  therefore  it  was  necessary  to  come  *into  [^239] 
Equity  in  such  a  case :  but  Lord  Thurlow  said,  it  was  new 
to  him,  that  there  was  such  a  mode  of  declaring  at  law  without  pro* 
fert  ^and  certainly  many  able  lawyers  have  doubted  the  propriety  of 
it) ;  out  he  held,  that  it  would  not  take  away  the  jurisdiction,  that 
has  so  long  prevailed  in  Equity  (b). 

This  clause  in  the  Act  of  Parliament  has  no  more  effect  than  to 
take  away  the  right  to  bring  an  action  without  performing  the  requi- 
sites imposed  by  the  Act :  and  if  it  had  been  brought,  proceedings 
would  be  staid.  This  annuitant  could  bring  no  action.  Then  con- 
sidering it,  as  if  a  bill  had  been  filed,  he  has  done  exactly  what  a 
party  unablo  to  make  profert  of  a  bond  at  law  might  have  done.  It 
appears  to  me,  that  if  the  case  warrants  such  a  bill  in  respect  of  the 
accident,  by  which  the  bond  is  not  forthcoming,  it  is  not  affected  by 
the  Act ;  and  the  Legislature  never  intended  to  take  away  that  rem- 
edy. Then,  has  bis  conduct  been  such  as  prevents  him  from  avail- 
ing himself  of  this  remedy  ?  It  is  said,  he  is  guilty  of  culpable 
Delect.  Was  it  necessary  for  him  to  bring  an  action  ?  No  great 
fruit  cottld  be  expected  from  it ;  both  parties  becoming  insolvent. 

(1)  Read  v.  Broohnan^  3  Term  Rep.  R  R.  151.  See  Mr.  Fonblanque's  obser- 
▼atioDS  on  the  consequences  of  the  jurisdiction,  which  the  Courts  of  Law  have 
assoioed  in  this  instance,  without  the  ffuard  interposed  by  Courts  of  Equity  to  pre- 
vent abuse.  1  FonbL  Tr.  £q.  16,  and  the  Lord  Chancellor's  observations,  pod^ 
Ex  parte  Grtenumu  vol.  vi.  812;  vii.  19;  ix.  466 ;  East  India  Company  v.  Bod^ 
damy  Seagrane  v.  Seagraee^  xiiL  439 ;  xv.  338, 343 ;  Mosaop  v.  Eatton,  xvi.  430 ; 
Dames  v.  Dodd,  4  Price,  176. 

(a)  1  Chitty,  PL  (9th  Am.  ed.)365, 366;  CSdU  v.  U.  States,  1  Gallis.  69;  Potc 
ersy.  ir(irB,2Pick.451;  SMAv-jEmery^THalstSS;  Rusy.  Oper6aittr^6Cowen, 
748, 749;  Kdly  v.  Biggs,  2  Root,  126;  mnsdak  v.  ^EUs,  5  Conn.  331. 

(2)  Mdnson  v.  LeSnard,  3  Bro.  C.  C.  21& 

(6)  1  Story,  £q.  Jur.  §  81-85;  bvmg  v.  Planters'  Bank,  1  Humph.  145;  Shields 
V.  tifmmonwenllky  4  Rand,  541. 

The  Court  in  Massachusetts  has  no  Jurisdiction  in  cases  of  lost  deeds,  as  an 
independent  ground  of  Chanceiy  jurisdiction.  Can^pbeU  v.  Shddon,  13  Pick.  8. 
Bui  the  plaintiff  may  have  a  discovery  in  such  case,  as  incidental  to  a  question  of 
tnisL    A.  20. 
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Then  was  it  necessary  for  him  to  look  after  the  bond,  before  he  haj 
occasion  to  bring  an  action  ?  No :  it  was  time  enough  for  him  to 
look  after  it  then.  He  must  suppose,  it  would  be  forthcoming, 
where  he  had  placed  it.  He  had  no  occasion,  was  under  no  neces- 
sity certainly,  to  bring  an  action.  Perhaps  no  fruit  could  have  been 
derived  from  it.  He  swears,  when  he  had  occasion  to  bring  the 
action,  he  was  surprised  to  find,  that  the  bond  was  lost.  The  con- 
clusion therefore  is,  that  this  annuitant  under  these  circumstances, 
the  debt  not  being  annihilated  by  this  clause  of  the  Act,  as  in  the 
other  case,  the  restraint  being  only  as  to  bringing  an  action,  which 
only  puts  him  in  the  situation  he  would  have  been  in  upon  a  lost 
bond,  before  the  Courts  of  Law  would  have  permitted  a  Plaintiff  to 
declare  without  jpro/er^,  has  a  right  to  be  considered  a  creditor. 

The  difficulty  I  have  is,  how  the  debt  is  to  be  ascertained.  No 
doubt,  as  soon  as  ever  the  first  payment  was  withheld,  the  bond  was 
forfeited  ;  and  at  law  the  obligee  might  have  recovered  judgment  for 
4402. :  but  no  execution  could  have  issued  upon  that  unquestionably, 
but  only  toties  quoties  for  every  1 0/.  The  real  debt  in  Equity  is 
only  these  several  sums  of  10/.  He  goes  on  a  considera- 
[*  240]  ble  time.  The  material  point  is,  what  was  due  for  *  the 
annuity  at  the  death  of  Norris ;  for  I  cannot  go  beyond 
that.  The  Master  has  found  the  whole  debt  due.  He  has  received 
certain  sums  upon  it 

The  case  of  a  stamp  was  also  relied  upon  against  this  claim :  sup- 
posing the  instrument,  a  promissory  note,  was  not  to  be  found,  and 
never  had  any  stamp.  A  Court  of  Equity  would  not  put  the  party, 
coming  in  aid  of  the  law,  in  a  better  situation.  If  the  Defendant 
says,  he  never  gave  any  promissory  note  upon  a  stamp^  the  answer 
is,  why  then  prove  it  ?  The  instrument  itself  is  absolutely  void  at 
law. 

After  some  dispute,  as  to  what  should  be  considered  the  amount 
of  the  debt,  it  was  compromised.  It  was  declared  upon  the  Excep- 
tion, that  More  was  entitled  to  be  considered  a  creditor  upon  the 
estate  of  Norris ;  and  by  consent  it  was  ordered,  that  he  should  be 
admitted  a  creditor  for  222/. ;  and  that  he  should  pay  the  costs  of 
the  issue. 

Costs  were  refused ;  the  Court  observing  in  answer  to  the  applica- 
tion for  More,  that  it  would  be  no  Equity  to  cure  the  defect  at  the 
expense  of  the  estate  of  a  party,  who  did  not  occasion  it. 

1.  Thouoh  the  regular  time  for  maMng  a  claim  to  bar  the  operation  of  a  fine 
may  have  elapsed  whilst  a  cause  in  Equity,  touching  the  same  subject  has  been 
pending,  the  non-claim  will  not  prevent  the  Court  from  doing  what  ffood  con- 
science demands :  for  Lord  Hardwicke  emphatically  remarked,  ^  it  would  trip  up 
the  jurisdiction  or  the  Court  of  Chancery  if,  where  the  matter  is  proper  for  Equity, 
a  bill  were  not  to  prevent  the  running  of  a  fine ;  to  suflTer  the  fine  to  be  a  bar 
mi^ht  in  inany  cases  be  to  sufier  a  i«rty  to  steal  away  the  estate."  Baker  v. 
Pntthardj  2  Atk.  389.  The  same  doctrine  was  still  more  firmly  established  by  a 
reversal,  (sec  4  Brown's  P.  C.  92,)  in  the  House  of  Lords,  of  a  previous  decree 
made  by  the  Lords  Commissioners  in  the  case  of  Ptncke  v.  Tliomtycroflj  the  re- 
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port  of  which  may  be  found  in  1  Brown's  Ch.  Co.  291.  And  it  is  now  well  settled, 
that  a  fine,  constituting  part  of  an  assurance  obtained  by  undue  means,  is  no  bar 
to  relief  in  Equity.  Ptdfce/i  v.  Loffgon,  14  Ves.  234;  Hampaon  v.  Hampson^  3 
Ves.  &  Bea.  42;  Pcarkes  v.  fPWte,  11  Ves.  230.  Nor,  when  a  fine  is  levied,  pur- 
suant to  a  decree,  for  a  particular  purpose,  will  a  Court  of  iilquity  permit  that  fine 
to  operate  beyond  such  particular  purpose.     Goodritk  v.  Brown,  2  Freem.  180. 

2.  The  grounds  upon  which  Courts  of  Law  now  dispense  with  profert  have  been 
questioned  by  Lord  Eldon :  Ex  parte  Greenway,  6  Ves.  813 :  his  Lordship  seems 
to  have  been  of  opinion,  that  in  this,  as  well  as  in  other  respects,  {Cooth  v.  Jack- 
aon,  6  Ves.  39,)  proceeding  in  a  Court  of  Law,  upon  a  supposed  antdogy  to  pro- 
ceedings in  Courts  of  Equity,  must  not  only  be  necessarily  defective,  but  that  the 
character  of  the  law  of  this  country  has  suffered  more  by  this  than  by  any  other 
circumstance.  See  also,  arUe,  as  to  this  point,  note  3  to  BrodU  v.  St.  Paul,  1  V. 
326,  and  note  5  to  I^faUr  v.  DoUand,  1  V.  431.  At  all  events  it  is  quite  clear  the 
extension  of  the  juniidiction  of  Courts  of  Law  to  cases  which,  formerly,  were  sub- 
jects of  equitable  jurisdiction  exclusively,  has  not  ousted  the  jurisdiction  of  Courts 
of  Equity.  Kemjf  v.  Pryor,  7  Yea.  249;  BromUu  v.  HoUandy  7  V.  20.  That 
althou^  the  plaintifi^,  as  to  part  of  his  demand,  nas  a  clear  legal  right,  he  may 
nev«rtneless  sue  for  it  in  Equity  when  the  question  is  mixed  up  with  equitable 
circumstances,  see  the  note  to  SUvent  v.  Pmtd,  2  V.  519 :  and  that  notwithstand- 
ing the  invalidity  of  an  impeached  instrument  might  be  tried  at  law,  still  it  is  dis- 
cretionarv  in  the  Court  of  Chancery,  after  a  bill  filed,  whether  an  action  shall  be 
permittedi,  see  the  note  to  Jitwrnan  v.  Miner,  2  V.  483 ;  in  order  to  prevent  suca 
litigation,  it  seems  now  established  that  it  may  be  a  proper  exercise  of  the  equita- 
ble jurisdiction  to  order  impeached  deeds  to  be  delivered  up.  See  note  1  to  Col- 
man  v.  SarreU,  1  V.  50.  Where  an  account  is  consequential  upon  the  discovery 
obtained  in  a  Court  of  Equity,  it  will  be  decreed  there,  although  the  discovery 
might  enable  the  plaintiff  to  succeed  at  law :  Barker  v.  Da/cie,  6  Ves.  688 :  this, 
however,  is  discretional^ ;  for  instance,  where  the  object  of  the  suit  in  Equity  has 
been  to  obtain  an  admission  that  a  bond  has  been  destroyed,  in  such  case  the 
equitable  jurisdiction,  as  it  is  the  most  ancient,  so  it  is  still,  in  many  cases,  much 
the  most  convenient  for  doing  justice,  especially  where  there  are  several  defend- 
ants, all  liable  to  the  same  debt  to  the  plaintin,  but  having  different  equities  as 
between  each  other ;  and  when  this  is  so,  the  Court  of  Equity  will  take  the  final 
arrangement  and  decision  upon  itself:  East  India  Company  v.  Boddam,  9  Ves. 
466 :  but  whenever,  afler  the  reauisite  admission,  that  a  lost  bond  once  had  exist- 
ence, has  been  obtained  in  Eqmty,  a  question  remains  open  with  regard  to  the 
real  tenor  of  the  condition,  and  it  appears  that  such  question  can  be  best  investi- 
gated at  law,  now  that  profert  is  no  lon^r  necessazy,  in  such  case  Equity  will 
retain  the  bill,  giving  liber^  to  the  plaintiff  to  bring  an  action.  Seagrave  v.  Sea- 
grave,  13  Ves.  444. 

3.  In  ^1^  v.  Bennett,  1  Anstr.  45,  where  the  plaintiff  had  received  a  promis- 
sory note  without  a  stamp,  the  Court  of  Exchequer  directed  a  proper  and  valid 
note  to  be  made  by  the  defendant ;  but,  it  must  be  observed,  the  defendant,  in  the 
case  cited,  by  his  answer  adndtted  the  agreement  upon  which  the  note  was 
founded. 
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ANDERSON,  Ex  parte. 
[Rolls.— 1800,  Feb.  13, 17.] 

An  infant  trustee  ordered  to  convey  an  estate  in  Calcutta  under  the  stat  7  Anne, 
c.  19. 

Order  upon  petition  under  the  stat  7  Anne,  c.  19,  for  an  infant  trustee  to  convey 
to  the  persons,  absolutely  entitled,  or  as  they  shall  appoint;  but  not  to  convey 
to  a  new  trustee,  upon  trusts  to  be  executed,  without  a  bill,  [p.  241.] 

An  order  was  made  on  petition,  referring  it  to  the  Master  to  ex- 
amine, how  the  estate  mentioned  an  the  petition  was  vested  in  Rich- 
ard Sumner ;  and  whether  he  was  an  infant  and  a  mortgagee  or 
trustee  within  the  intent  and  meaning  of  the  act  of  Queen  Anne  (1 ). 

The  If  aster  by  his  report,  dated  the  28th  of  November,  1799, 
stated,  that  a  state  of  facts  had  been  laid  before  him,  verified  by 
affidavits  ;  whereby  it  appeared,  that  by  indentures  of  lease  and  re- 
lease, dated  the  15th  and  16th  of  September,  1777,  reciting,  that 
Samuel  Touch  and  Herbert  Harris  for  the  benefit  of  themselves  and 
their  partner  Joseph  Hodson  on  the  16th  of  December  last 
[^241]  had  *  borrowed  from  several  persons  (therein  nam^d)  the 
several  sums  of  money  (specified)  upon  their  several  bonds ; 
and  that  it  was  agreed,  that  they  shouM  release  and  convey  the 
plantation  and  lands  after-mentioned  as  a  farther  security ;  and  that 
the  making  a  separate  mortgage  to  each  obligee  would  be  attended 
with  great  expense ;  and  therefore  it  had  been  agreed  that  the  said 
plantation  should  be  granted  and  conveyed  to  Richard  Sumner  and 
Charles  Newman,  in  trust  for  the  said  obligees  according  to  the 
amount  of  their  said  several  debts  ;  it  was  witnessed,  that  in  consid- 
eration of  the  said  several  sums  the  said  Samuel  Touch,  &c.  did 
grant,  baigain,  sell,  alien,  remise,  and  release,  to  Sumner  and  New- 
man, their  heirs,  executors  and  administrators,  the  plantation  and 
premises  in  Bengal  held  under  a  Pattah  or  grant  from  the  East  India 
Company,  and  all  the  buildings  and  appurtenances,  to  hold  to  them, 
their  heirs,  executors,  administrators,  and  assigns,  for  ever,  upon  trust, 
nevertheless  for  the  sole  use  and  benefit  of  the  said  obligees ;  with  a 
proviso  for  redemption. 

The  mortgage  became  forfeited ;  the  sums  not  being  paid.  In 
1782  Newman  was  lost  in  the  Grosvener  East  India  ship.  In 
July  1798  Sumner  died;  leaving  an  infant  son  under  the  age  of 
three  years. 

The  Master  stated,  that  upon  inquiry  at  the  India  House  he  could 
not  ascertain,  whether  the  said  Pattah  or  grant  was  of  the  nature  of 
a  real  estate  or  a  chattel  interest ;  the  circumstance  however  of  the 
mortgage  being  by  lease  and  release  had  inclined  him  to  presume, 
that  the  said  Pattah  or  grant  was  a  conveyance  of  real  estate  ;  and 
therefore  he  was  of  opinion,  that  under  all  the  circumstances  it  would 
be  proper  for  the  infant  to  join  with  the  personal  representative  of 

(1)  7  Anne,  c.  19. 
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Richard  Sumner,  the  fiither,  in  the  conveyance  of  the  mortgaged 
premises  to  a  new  trustee,  as  prayed  by  the  petition. 

A  petition  was  presented  by  all  the  surviving  creditors  and  the 
representatives  of  those  deceased  ;  praying,  that  the  report  may  be 
confirmed  :  and  that  the  infant  may  be  directed  to  convey  unto  one 
or  more  trustee  or  trustees,  to  be  appointed  by  the  petitioners,  upon 
the  trusts  of  the  said  indentures  of  release  of  the  16th  of  Septem- 
ber, 1777. 

Mr.  Martin^  in  support  of  the  petition  :  Mr.  Fonblanqitey 
contra. 

*  The  Master  of  the  Rolls  having  some  doubts  as  to  [*  242] 
the  jurisdiction,  the  petition  stood  over. 

Master  or  the  Rolls  [Sir  Richard  Pepper  Arden].  I  have 
been  furnished  by  Mr.  Dickens  with  two  or  three  cases,  in  which  an 
infant  trustee  of  estates  in  the  colonies  has  been  ordered  to  convey 
under  the  statute  of  Queen  Anne.  Lord  Thurlow  doubted  upon 
it ;  as  I  do.  The  act  is  general ;  and  does  not  confine  it.  There- 
fore, and  upon  the  authority  of  prior  cases,  his  Lordship  did  make  the 
order :  though  it  seems  very  extraordinary,  that  I  should  order  an 
infant  in  Calcutta  to  convey  :  by  what  conveyance  ?  (a) 

The  cases,  with  which  I  have  been  furnished,  are  Ex  parte  Bo- 
ionquet  (1)  ;  in  which  the  infant  was  ordered  to  convey  :  Ex  parte 
FetmUiteau  (2)  ;  in  which  the  report  upon  the  reference  directed 
by  Sir  Thomas  Sewell  was  confirmed  by  Lord  Thurlow  ;  and  Ex 
parte  Osbom  (3)  ;  in  which  upon  a  similar  application,  that  an 
infant  might  convey  an  estate  in  Barbadoes,  Lord  Thurlow  enter- 
tained doubts,  prolNibly  not  recollecting  the  former  cases,  and  sent 
for  the  Act ;  and  upon  the  authority  of  the  former  cases,  and  finding 
the  Act  general,  he  ordered  the  infant  to  convey  (4). 

Another  difficulty  1  have  is,  to  whom  the  conveyance  is  to  be 
made.  There  never  yet  was  an  instance  of  desiring  the  Court  to 
appoint  a  trustee,  that  an  infant  trustee  might  convey  to  him  upon 
trusts  to  be  executed  ;  and  is  not  this  doing  the  same  thing  ? 

For  the  Petition.  As  to  the  objection  to  the  jurisdiction  the  Stat- 
ute of  Frauds  (5)  has  been  determined  to  apply  to  Calcutta.  With 
respect  to  the  mode  of  conveyance,  the  petition  states,  that  this  con- 
vejrance  was  by  lease  and  release. 

With  respect  to  the  last  objection,  the  prayer  of  the  petition  is 
only,  that  the  infant  shall  convey,  as  the  creditors  shall  appoint. 

(a)  2  Macpherson  on  Infants,  ch.  34,  (Lond.  ed.  1842,)  435,  et  seq, ;  note  (h)  to 
ExvwrU  Prosser,  2  Bro.  C.  C.  (Am.  ed.  1844,) 325. 

The  law  in  reference  to  conve^rances  by  infant  trustees,  now  depends  upon  the 
1  Will.  IV.  c.  60,  concerning  which  see  2  Macpherson  on  Infants,  ch.  34,  (Lond. 
ed  1842,}  436;  1  Sugd.  Vend.  &  Purch.  (6th  Am.  ed.)  233,  [321.] 

(1)  Before  Lord  Bathurst,  the  10th  of  November,  1777;  2  Dick.  540. 

(2)  Before  Sir  Thomas  Sewell,  the  28th  of  May,  1781 ;  and  before  Lord  Thur- 
low,  the  27th  of  November,  1781 ;  2  Dick.  569. 

(3)  Before  Lord  Thurlow,  the  10th  of  May,  1785. 

(4)  See  also  Ex  parte  Pnsser,  2  Bro.  C.  C.  325;  Evelyn  v.  fbr«ier,  post,  vol. 
viiL  96 ;  see  •^.  Gen.  v.  Pon^^  2  Cox,  221. 

(5)  29  Char.  IL  c.  a 
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The  object  of  the  Legislature  was  to  remove  the  inconvenience, 

where  the  legal  estate  had  got  to  an  infant.     This  conveyance  for 

the  benefit  of  creditors  has  by  the  surviving  trustee  got  to 

[*  243]     *  this  infant ;  and  it  is  impossible  to  do  any  thing  without 

getting  it  out  of  him. 

Master  or  the  Rolls  [Sir  Richard  Pepper  Arden].  It  is 
never  done,  except  where  the  party  has  the  absolute  right.  An  in- 
fant trustee  is  never  ordered  to  convey  to  another  trustee  upon  trusts 
to  be  executed  (1).  That  must  be  by  a  bill ;  praying  to  have  a 
new  trustee  appointed,  and  a  conveyance.  You  never  can  do  it 
upon  an  ex  parte  petition  (a).  Are  all  these  petitioners  the  persons 
absolutely  entitled  to  the  money  ?  If  so,  the  order  must  be  to  con- 
vey to  them,  or  as  they  shall  appoint.     They  must  all  join. 

The  question  from  the  Court  being  answered  in  the  affirmative, 
the  order  was,  that  the  infant  shall  join  with  the  personal  represen- 
tative of  the  surviving  trustee  in  conveying  this  estate  to  the  peti- 
tioners (naming  them)  or  as  they  shall  appoint  (2)  (b). 

See,  ante,  note  2  to  He  parte  Sergisoriy  4  V.  147. 
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[Rolls.— 1799,  July  24;  1800,  Feb.  18.] 

The  rule  of  construction  of  wills  is,  that,  if  the  general  intention  can  be  collected, 
or  any  one  particular  object,  (c)  expressions  militating  with  that  may  be  reject- 
ed, if  plainly  appearing  to  have  been  inserted  bv  mistake:  not  otherwise ;  and, 
if  two  parts  or  the  will  are  totally  irreconcilable,  the  latter  overrules  the 
former,  (rf) 

Retainer  allowed  to  one  executor  out  of  a  legacy  to  his  co-executor  in  respect  of 
a  devastavit,  [p.  24a] 

Perigrine  Sims  made  a  very  incorrect  will,  with  several  altera- 
tions and  interlineations.     The  passages  in  the  following  delineation 


(1]  Ex  parte  Chaateney,  1  Jac.  56. 


(a)  Where  an  infant  heir  la  declared  by  the  decree  of  the  Court  to  be  a  tnistee 
for  a  purchaser,  the  Court  will  direct  a  conveyance  to  the  purchaser  by  the  same 
decree,  a  petition  for  that  purpose  being  unnecessary.  See  MUler  v.  &ngkt,  1 
Keen,  129,  and  cases  tliere  collected.  See  also  upon  the  mode  of  proceeding, 
Baynes  v.  BayneSj  9  Ves.  jr.  462 ;  2  Macpherson  on  Infiints,  (Lend.  ed.  1842,)  p. 
43^,  438,  ch.*34 ;  Evelifn  v.  Forster,  8  Ves.  jr.  19a 

(2)  See  1  Fonb.  Treat.  Eq.  83. 

lb)  See  Livingston  v.  Livingston,  2  Johns.  Ch.  541. 

(c)  Where  there  is  a  general  intent  and  a  particular  one,  the  particular  is  to  be 
sacrificed  to  the  ^ener^  intent  See  2  Williams,  Executors,  (2d.  Am.  ed.)  789, 
790 ;  Jesaon  v.  IVnght,  2  Bligh,  49;  Doe  v.  Harvw,  4  Barn.  &  Cress.  620. 

(^  Sec  2  Williams,  Executors,  (2d  Am.  ed.)  794;  Sherratt  v.  Bentley,  2  Mylne 
&  Keen,  149.  If  two  parts  of  a  will  are  irreconcilable  with  each  other,  the  last 
part  is  generally  to  be  taken  as  evidence  of  the  latest  intention  of  the  testator. 
CovenJ^ven  v.  ^tuler,  2  Pai^,  122 ;  ^die  v.  Comwdl,  3  Monro,  279. 

But  tJiis  rule  is  only  applied  to  those  cases,  where  the  two  provisions  are  totally 
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of  it  inclosed  ia  a  parenthesis  were  interlined,  and  those  between 
brackets  were  drawn  through  with  a  pen,  in  the  original  will.  The 
observations  in  the  margin  also  stand,  as  they  appear  in  the  original. 

The  testator  gave  to  each  of  his  daughters  Mary  and  Elizabeth 
Sims  one  [thousand]  (hundred)  pounds  3  per  cent.  Consolidated 
Bank  Annuities  for  their  own  use  and  benefit.  Then  reciting,  that 
his  brother  was  bound  to  invest  1000/.  3  per  cent.  Consolidated 
Bank  Annuities  at  three  months  after  his  decease,  he  directed,  diat 
the  same  shoyld  be  for  the  equal  benefit  of  his  said  daughters  Mary 
and  Elizabeth  Sims,  and  should  be  transferred  and  paid  to  them  ac- 
cordingly, with  all  the  interest  and  dividends  due  thereon. 
Then  *  reciting  a  debt  of  600/.  from  the  testator's  niece  [^  244] 
Elizabeth  Sims,  he  gave  his  said  daughters  Mary  and  Eliz- 
abeth Sims  the  interest,  that  should  accrue  and  become  payable 
from  time  to  time  after  his  decease  upon  the  said  600/.  The  will 
then  proceeded  thus : 

<-  And  whereas  my  son-in-law  James  Renat  Sims  is  in- 
debted to  me  in  three  hundred  pounds  upon  his  bond  and 
in  the  further  sum  of  three  hundred  pounds  on  the  secu- 
rity of  the  lease  of  his  own  dwelling-house  in  Pudding- 
Lane,  London,  (which  sums  making  together  [six  hundred 
pounds]  I  give  equally  to  my  daughters  Mary  and  Eliza- 
beth) and  in  two  hundred  pounds  upon  his  note  or  notes 
of  band  making  together  eight  hundred  pounds  [now  I  door  no  force 
hereby  release  and  discharge  the  said  James  Renat  Sims  ^*'  ^*""- 
of  and  from  the  three  hundred  pounds  secured  by  the  lease 
of  his  house  as  aforesaid,  and  do  order  and  direct  that  he  stmdsgooj 
may  not  be  called  upon  by  my  executors  for  payment  of  ^®'  ^^™"' 
the  (eight)  remaining  five]  hundred  pounds  before  the  ex- 
piration of  three  years  next  after  my  decease,  unless  he 
should  choose  to  pay  the  same  before,  so  that  the  interest 
thereof  in  the  mean  time  be  regularly  paid  ;  and  it  is  my 
will,  that  the  interest  of  the  said  [five]  (eight)  hundred 
pounds  shall  be  paid  by  my  executors  as  the  same  is  re-roy^s^n/ii. 
ceived  unto  my  said  daughters  Mary  and  Elizabeth  [andsime'debtto 
son  Edward]  Sims  and  that  the  said  principal  sum  of  [five]  daugbten  ^ 

incoDsioteiit  with  each  other,  and  where  the  real  intention  of  the  testator  cannot 
be  ascertained.    Covenhoven  v.  tSkuUry  2  Paige,  122. 

It  muRt  not,  however,  be  understood,  that,  because  the  testator  uses,  in  one 
part  of  his  Will  words  having  a  clear  meaning  in  law,  and  in  another  psut  words 
inconsistent  with  the  former,  that  the  first  words  are  to  be  cancelled  or  over- 
thrown. Je$9on  V.  ff  rights  2  Bligh,  56.  The  contrary  principle  is  fully  established 
in  the  doctrine  that  the  general  mtent  shall  overrule  the  particular.  2  Williams, 
Executors,  ubi  supra.  The  words  of  a  Will  are  not  to  be  rejected,  unless  there 
cannot  be  any  natural  construction  of  them  as  they  stand.  lb.  But  if  there  are 
words  which  have  no  intellifirible  meaning,  or  be  absurd,  or  repugnant  to  the  clear 
intent  of  the  rest  of  the  Will,  they  may  be  rejected.  Bartiett  v.  £ing,  12  Mass. 
537 :  Medham  v.  Jde,  5  Pick.  510. 

Where  the  meaning  of  a  testator  is  incorrectly  expressed,  the  Court  will  carry 
it  into  effect  by  supplying  the  proper  words.  Covenhoven  v.  Shvkr,  2  Paige,  122 ; 
Deakms  v.  Holh's,  7  Gill  &  Johns.  31 1. 
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(eight)  when  paid  off  and  dischaif;ed  shall  be  for  the  ben- 
efit of  my  daughters  Mary  and  Elizabeth  and  son  Edward 
Sims.  And  I  do  hereby  give  and  bequeath  the  same  ac- 
cordingly between  them." 

In  the  last  part  of  this  clause  the  names  appeared  to  be  written 
upon  an  erasure. 

The  testator  then  gave  his  real  estate  to  his  son  Edward  Sims  and 
his  heirs  and  his  assigns :  and  he  gave  to  his  said  daughters  a  lease- 
hold messuage,  to  hold  to  them  equally,  while  unmarried,  and  in  case 
of  the  marriage  of  either  to  go  to  the  other,  and  in  case  of  the  mar- 
riage of  both  to  go  to  his  son  Edward  Sims  (unless  it  should  be 
their  desire  to  sell  it,  and  then  to  be  equally  divided).  He 
[^245]  directed,  that  ^all  his  goods,  linen,  and  household  fur- 
niture, in  the  messuage  in  Church  Row  Fencburch 
Street,  wherein  he  re8i4ed,  except  his  plate,  shall  be  continoed 
and  kept  for  the  use  of  ^his  said  son  Edward  and  daughters 
Mary  and  Elizabeth,  while  they  live  together  and  continue  single ; 
and  if  any  or  either  of  them  should  marry,  the  property  of  the  said 
goods  and  effects  shall  belong  to  the  others  or  other  of  them,  that 
shall  last  remain  single  and  unmarried,  for  his  or  her  own  use  and 
benefit,  and  he  gave  and  bequeathed  his  plate  to  his  son  (said)  Ed- 
ward and  daughters  Mary  and  Elizabeth  equally  between  them. 

The  testator  among  other  legacies  gave  and  bequeathed  unto  Per- 
egrine Sims  the  sum  of  3002.  in  manner  hereinafter  mentioned ;  that 
is  to  say,  he  desired,  that  the  said  300/.  may  be  laid  out  and  invested 
upon  and  in  the  name  of  his  son  Edward  Sims  in  3  per  cent.  Con- 
solidated Bank  Annuities,  or  any  other  fund,  that  his  executors  may 
think  proper  or  otherwise  dispose  of  to  the  best  advantage,  in  trust 
to  pay  and  apply  the  interest  and  dividends  thereof  for  the  mainten- 
ance and  education  of  Peregrine  Sims  during  his  minority,  and  to 
transfer  and  pay  the  principal  and  the  securities  to  him  at  twenty- 
one  ;  but  in  case  of  his  decease  under  age  then  the  testator  gave  the 
said  300Z.  unto  Edward  Sims. 

The  rest  of  the  will,  in  which  also  appeared  alterations  and  inter- 
lineations, contained  nothing  material.  All  the  legacies  were  inserted 
in  figures  in  the  margin ;  and  at  the  bottom  of  each  sheet  it  was  no- 
ticed, that  the  alterations  were  made  by  the  testator.  Edward  Sims, 
the  testator's  son,  was  made  residuary  legatee  ;  and  he,  Blizard  and 
Doughty,  were  appointed  executors.  Edward  Sims  died  insolvent ; 
and  his  sisters  took  out  administration  to  him.  Blizard  never  acted. 
One  sum  of  300/.  due  to  the  testator  by  James  Renat  Sims  had  been 
recovered  in  an  action,  brought  in  the  names  of  all  the  executors, 
with  144/.  ISs.  interest;  and  upon  the  20th  of  February,  1795, 
Doughty  paid  Mary  Sims  100/.  as  her  third,  and  to  Elizabeth 
Sims  the  like  sum,  as  her  third,  and  the  like  sum  to  Edward  Sims, 
as  his  third.  Doughty  also  divided  and  paid  the  sum  of 
[*246]  144/.  15«.  equally  between  Mary  and  *  Elizabeth  Sims; 
and  they  agreed  to  accept  450/.,  payable  by  instalments, 
in  satisfaction  of  what  remained  due  from  James  Renat  Sims ;  and 
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that  sura  was  accordingly  received  by  Doughty.     All  the  other  lega- 
cies except  that  to  Peregrine  Sims  were  discharged. 

The  bill  was  filed  by  Mary  Sims  and  Elizabeth  James,  late  Sims, 
with  her  husband ;  the  Plaintiffs  claiming  the  capital  of  the  money 
received  by  the  Defendant  on  account  of  the  debt  due  from  James 
Renat  Sims,  equally  between  them. 

The  Defendant  by  his  answer  stated,  that  he  believed  Edward 
Sims  in  his  life  received  sufficient  to  answer  the  legacy  to  Peregrine 
Sims;  and  invested  321/.  2*.  6d.  in  the  sum  of  350/.  3  per  cent. 
Consolidated  Bank  Annuities ;  which  he  afterwards  sold  and  applied 
to  his  own  use.  He  submitted,  that  one  third  of  the  sum  of  450/. 
received  by  him  in  satisfaction  of  the  remainder  of  the  debt  from 
James  Renat  Sims,  ought  to  be  taken  as  the  personal  estate  of  Ed- 
ward Sims,  and  should  be  retained  by  the  Defendant  in  satisfaction 
of  the  legacy  to  Peregrine  Sims  ;  and  under  the  circumstances,  and 
especially  as  it  appears  by  the  bill,  that  the  100/.  paid  by  the  De- 
fendant to  Edward  Sims,  as  his  share  of  the  300/.  received  from  James 
Renat  Sims  for  the  principal  upon  his  hand,  was  afterwards  paid  by 
Edward  Sims  to  the  Plaintiffs,  the  farther  sum  of  100/.  should  be  re- 
tained by  the  Defendant  out  of  the  said  450/.  in  lieu  of  the  100/.  so 
paid  by  the  Defendant  to  Edward  Sims,  in  farther  satisfaction  of  the 
legacy  due  to  Peregrine  Sims. 

In  answer  to  charges  in  the  bill  the  Defendant  stated,  that  he 
does  not  recollect,  that,  when  he  paid  the  100/.  to  Edward  Sims,  he 
said,  it  did  not  belong  to  him,  or  that,  whatever  the  will  might  be,  be 
knew,  it  was  his  father's  intention  to  give  the  600/.  to  his  sisters ; 
and  he  would  not  take  it  from  them,  &c.  The  Defendant  admitted, 
that  Edward  Sims  paid  the  said  100/.  to  the  Plaintiffs. 

The  cause  had  stood  some  time  for  judgment.  It  was  argued  by 
Mr.  Richards  for  the  Plaintiffs,  and  Mr.  Cox  for  the  Defendant. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  The 
will,  upon  which  this  suit  arises,  is  almost  inconiprehensible,  and 
perfectly  inconsistent  with  itself.  The  question  is  only, 
which  of  the  testator's  meanings  it  is  my  *  duty  to  adopt.  [*  247] 
The  rule  with  regard  to  cases  of  this  sort  is,  if  upon  a 
general  view  of  the  will  I  can  collect  the  general  intention,  or  any 
one  particular  object,  and  there  are  expressions  in  the  will  in  some 
degree  militating  with  it,  if  I  plainly  see,  those  expressions  are  in- 
serted by  mistake,  I  may  reject  them.  But  I  cannot  reject  any 
words,  unless  it  is  perfectly  clear,  they  were  inserted  by  mis- 
take ;  and  if  two  parts  of  the  will  are  totally  irreconcilable,  I  know 
of  no  rule  but  by  taking  the  subsequent  words  a^  an  indication  of  a 
subsequent  intention.  The  Court  is  in  a  dilemma;  and  cannot  act 
at  all,  unless  they  do  that  (1). 

(1)  In  Conslaniine  v.  ConstarUine,  postj  vol.  vi.  100,  the  Master  of  the  Rolls 
repeats  this  rule ;  but  in  neither  instance  mentions,  whence  it  is  derived.  It  cer- 
tainly is  not  satisfactory.  There  is  no  analogy  to  tlie  rule,  that  of  two  inconsis- 
tent instruments  the  first  deed,  and  the  last  will,  shall  prevail.  Every  part  of  an 
instrument  is  contemporaneous  by  the  execution,  or  delivery :  which  gives  authen- 

VOL.  V.  15 
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In  this  will  are  two  things  perfectly  inconsistent :  first,  the  testa- 
tor gives  600/.,  part  of  a  sum  of  800/.  absolutely  to  his  daughters 
Mary  and  Elizabeth  ;  and  afterwards  he  gives  the  interest  of  the 
600/.  to  his  said  two  daughters,  and,  according  to  the  construction 
of  their  Counsel,  the  principal  likewise :  but  unfortunately  the  words 
'^  son  Edward  Sims  "  have  crept  in.  It  was  contended,  that  was 
by  mistake.  I  cannot  say  that;  no  more  than  that  the  other  words, 
expressing  an  absolute  interest  in  the  daughters,  were  inserted  by 
mistake. 

Therefore  declare,  that  the  PlaintifTs  are  entitled  to  the  interest  of 
the  800/.,  due  from  James  Renat  Sims,  for  three  years  from  the 
testator's  death  ;  and  that  at  the  expiration  of  that  period  the  prin- 
cipal became  divisible  among  the  PlaintifTs  and  the  testator's  son 
Edward  Sims  or  his  })ersonal  representatives. 

This  decree,  which  was  pronounced  immediately  before  the  com- 
mencement of  the  long  vacation,  and  in  the  absence  of  the  Counsel, 
being  defective  in  not  meetii^  the  whole  case,  an  application  was 
made  on  the  part  of  the  Defendant ;  in  consequence  of  which  the 
following  decree  was  made. 

It  was  declared,  that  according  to  the  true  construction  of  the 
will  the  Plaintifrs  are  entitled  to  the  interest  accrued  upon 
[♦  248]  *  the  sum  of  300/.,  due  to  the  testator  from  James  Renat 
Sims,  down  to  the  payment  of  the  said  300/.  to  the  De- 
fendant; and  that  the  Defendant  shall  pay  the  sum  of  150/.,  the 
money  received  by  him  for  interest  upon  the  said  300/.  to  the  Plain- 
tifTs. An  account  was  directed  of  interest  upon  the  money  receiv- 
ed by  the  Defendant  from  James  Renat  Sims  on  account  of  the 
money  due  to  the  testator ;  and  the  Master  was  directed  to  distin- 
guish the  interest  payable  by  the  Defendant  on  account  of  the  300/. 
firom  the  interest  payable  by  him  on  account  of  the  said  150/.  the 
interest  of  the  said  principal  sum ;  and  it  was  ordered,  that  the  De- 
fendant shall  pay  what  shall  be  due  for  such  last-mentioned  interest 
to  the  Plaintiffii;  and,  by  consent,  that  the  Defendant  retain  his 
costs,  and  pay  the  PlaintifTs  their  costs ;  and  it  was  declared,  that, 
after  deducting,  what  shall  be  due  for  such  interest  and  costs,  the 
residue  of  the  money  remaining  in  the  hands  of  the  Defendant, 
with  the  interest  before  directed  to  be  computed,  is  divisible  in  the 
following  manner :  one  third  to  the  Plaintiff  Mary  Sims :  one  third 
to  the  PlaintifTs  William  and  Elizabeth  James  in  the  right  of  the 
latter ;  and  the  remaining  third  to  the  said  PlaintifTs  as  adminis- 
tratrixes of  Edward  Sims  deceased ;  and  it  was  ordered,  that  the 

ticity  and  effect  to  each  clause  at  once ;  and  no  one  has  priority :  post^  vol.  xix« 
647.    Of  two  inconsistent  clauses  in  one  instrument  therefore  it  seems  more  con- 
sistent to  adopt  that,  which  best  corresponds  with  the  general  intention ;  or,  if 
that  affords  no  light,  as  where  a  specific  article  is  bequeaUied  to  different  persons 
in  the  same  will,  to  consider  the  bequest  void  for  uncertainty. 

As  to  the  construction  of  wills,  see  Mdli$h  v.  MeUtshj  and  PhUipps  v.  Chamber^- 
Udney  onU,  vol.  iv.  45,  51 :  post,  fVUde  v.  HoUzmeyer,  811 ;  CcotUss  v.  Cartle9s^ 
Chambera  v.  Brailtfwd,  xviii.  368;  xix.  601, 652;  1  Mer.  384;  2  Mer.  25. 
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Defendants  shall  pay  two  thirds  to  the  Plaintiffs  respectively :  but  it 
was  declared,  that  the  share  of  Edward  Sims  ought  to  be  retained 
by  the  Defendant  to  answer,  so  far  as  the  same  will  extend,  the  leg- 
acy of  300Z.  to  Peregrine  Sims,  received  by  Edward  Sims,  and  con- 
verted to  his  own  use.  

1.  For  some  of  the  leading  rules  with  respect  to  the  construction  of  testamen- 
taiy  instmments,  see,  ati^e,  note  4  to  Blake  v.  Bunbury,  1  V.  194 :  and  that  the 
attempt  to  combine  the  general  intent  of  a  testator  wiOi  his  particular  intent  has, 
in  many  cases,  gone  far  to  destroy  both,  see  note  6  to  BriiUno  v.  fFardej2  V. S36. 

2.  The  rule  laid  down  by  Lord  Alvanley  in  the  principal  case,  that  if  two  parts 
of  a  will  are  totally  irreconcilable,  the  latter  must  be  understood  as  the  expression 
of  the  testator's  final  intention  on  the  subject,  was  again  adhered  to  by  hu  Lord- 
ship in  ConstmUine  v.  CofuianHru^  6  Ves.  102:  and  Sir  Thomas  Plumer  held  the 
rule  to  be  unquestionable,  where  its  application  was  not  excluded  by  circumstances 
rendering  the  hypothesis  of  a  variation  of  intent  inadmissible.  UaUand  v.  Lton- 
ardy  1  Swanst  163.  But  it  should  seem  that  the  rule  is,  at  best,  but  a  last 
resource,  and  only  to  be  recurred  to  in  order  to  escape  total  inconsistency,  for 
Lord  Eldon  has  observed,  a  Ck>urt  is  bound  to  say  a  testamentary  writing  is  no 
will  at  all  until  it  is  executed,  and  that  the  testator,  at  the  time  of  its  execution, 
contemplated  every  part  as  having  elTect  at  one  and  the  same  time*  Langham  v. 
Sm^crdj  2  Metiv.  11,  ftL 


MOSLEY  V.  MOSLEY. 

[Rolls.— 1800,  Feb.  18.] 

Ah  iAstrmnent  is  to  be  construed  without  adverting  to  the  nature  of  its  provisions, 
if  lesal ;  or  to  what  they  would  have  been,  if  a  particular  case  had  been  con- 
templated. 

Under  a  power  for  raising  portions  for  younj^r  children  an  appointment  by  a 
char^,  confined  to  the  particular  event  of  four  or  more,  was  not  extended  by 
implication  from  general  words  in  a  subsequent  part  of  the  deed,  providing  for 
the  case  of  no  appointment,  [p.  249.] 

Arrangement  of  charges  as  to  priority.  A  power,  when  executed,  takes  place  ac- 
corting  to  the  original  deea  creating  it,  [p.  249.] 

Charges  upon  an  estate,  more  than  sufficient  to  answer  them,  directed  to  be  raised 
by  mortgages  of  different  parts,  [p.  249.] 

Bt  indentures  of  lease  and  release,  dated  the  30th  and  31st 
of  May,  1782,  Sir  John  Parker  Mosley  and  his  son  Oswald  Mosley 
ander  power  given  them  by  the  will  of  Sir  Oswald  Mosley  appointed 
and  conveyed  the  manor  of  Manchester  and  several  other  estates  in 
the  counties  of  Lancashire  and  Stafford  to  trustees,  their  heirs,  &c. 
upon  trust  as  to  the  Staffordshire  estates,  except  the  rec- 
tory ♦and  advowson  of  RoUeston  and  premises  in  Tutbury,  [*  249] 
subject  to  an  annuity  of  400Z.  to  Oswald  Mosley,  to  the 
use  of  Sir  John  Parker  Mosley  for  life,  if  Oswald  Mosley  should  so 
long  continue  unmarried ;  remainder  to  trustees  to  preserve  contin- 
gent remainders :  but  if  Oswald  Mosley  should  marry  in  the  life  of 
his  father,  then  to  Oswald  Mosley  for  life ;  remainder  to  trustees  to 
preserve  contingent  remainders;  and  after  his  decease,  in  case  he 
should  marry  in  the  life  of  his  father,  and  his  father  should  survive 
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him,  to  trustees  to  preserve  contingent  remainders ;  and,  as  to  the 
rectory  of  Rolleston  and  the  other  particulars  excepted,  to  Sir  John 
Parker  Mosley  for  life ;  remainder  to  trustees  to  preserve  contingent 
remainders ;  and  as  to  the  Lancashire  estates,  except  premises  limit- 
ed in  jointure,  to  trustees  for  500  years ;  and,  subject  thereto  and  to 
the  proviso  after  mentioned,  to  the  use  of  Sir  John  Parker  Mosley 
for  life ;  remainder  to  trustees  to  preserve  contingent  remainders ; 
and  after  his  decease,  as  to  the  premises  appointed  to  Dame  Eliza- 
beth Mosley  for  life,  for  her  jointure,  to  the  use  of  said  Dame  Eliz- 
abeth for  life ;  and  as  to  those  premises  after  the  decease  of  the  sur- 
vivor of  them,  and  as  to  all  the  other  Lancashire  estates  after  the 
decease  of  Sir  John  Parker  Mosley,  subject  to  the  term  of  500  years, 
and  likewise  the  rectory  and  advowson  of  Rolleston  and  premises 
in  Tutbury  after  his  decease,  to  trustees  for  1000  years ;  and  as  to 
all  both  Lancashire  and  Staffordshire  estates,  subject  to  the  said  uses, 
to  Oswald  Mosley  for  life ;  remainder  to  trustees  to  preserve  contin- 
gent remainders ;  remainder  to  his  first  and  other  sons^  in  tail  male : 
with  similar  limitations  in  strict  settlement  to  John  Peploe  Mosley, 
the  second  son  of  Sir  John  Parker  Mosley,  for  life,  and  to  his  first 
and  other  sons,  and  to  Nicholas  Ashton  Mosley,  the  third  son,  and 
his  sons  successively ;  remainder  to  all  and  every  other  sons  of  Sir 
John  Parker  Mosley  in  tail  general ;  remainder  to  trustees  for  2000 
years ;  remainder  to  Oswald  Mosley  in  fee. 

The  trust  of  the  term  of  500  years  was  declared  to  be  to  raise  by 
sale  or  mortgage  12,000/.,  and  to  pay  the  same  to  Sir  John  Parker 
Mosley  or  to  such  person  as  he  should  appoint. 

The  trust  of  the  term  of  1000  years  was  after  the  death  of  Sir 
John  Parker  Mosley,  or  in  his  life,  if  he  should  so  direct,  by  sale  or 
mortgage  to  raise  portions  for  all  and  every  his  child  or  children  by 
his  said  wife  (except  an  eldest  son)  not  exceeding  4000Z.  for  any  one 
child,  and  not  exceeding  18,000/.  in  the  whole  ;  and  a  provision  was 

made  for  maintenance. 
[*  250]  *  The  trust  of  the  term  of  2000  years  was,  in  case  none 
of  the  sons  of  Sir  John  Parker  Mosley  should  have  issue 
male,  or  if  such  issue  should  die  under  twenty-one,  to  raise  por- 
tions for  the  daughters  of  Sir  John  Parker  Mosley,  not  exceeding 
30,000/. 

The  settlement  contained  a  power  to  Oswald  Mosley  by  deed  or 
will  either  before  or  after  marriage,  (but  without  prejudice  to  the 
life  estate  of  Sir  John  Parker  Mosley  in  the  rectory  and  advowson  of 
Rolleston  and  premises  in  Tutbury,)  to  appoint  all  or  any  part  of 
the  said  manor,  rectory  and  premises,  in  Staffordshire,  not  exceed- 
ing 1000/.  per  annum,  upon  any  woman  he  might  marry,  for  a  joint- 
ure. Another  power  was  given  to  him  to  charge  the  Staffordshire 
estate  with  20,000/.  for  the  portions  of  his  younger  children  ;  and 
also  to  charge  all  or  any  part  of  the  same  premises  (but  subject  and 
without  prejudice  to  the  life  estate  of  Sir  John  Parker  Mosley  in 
the  rectory  and  advowson  of  RoUeston  and  premises  in  Tutbury,  as 
aforesaid)  with  any  yearly  sum  or  sums  of  money  for  the  mainten- 
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ance  and  education  of  such  children  or  child  (except  an  eldest  or 
only  son),  not  exceeding  the  interest  of  such  portions,  at  5  per  cent 
per  annum  ;  such  portions  and  maintenance  to  be  raised  by  such 
ways  and  means,  and  to  be  paid  at  such  times,  and  in  such  manner, 
as  Oswald  Mosley  should  appoint  by  the  same  or  any  other  deeds  or 
deed,  or  his  will  as  aforesaid.  Another  power  was  given  to  Oswald 
Mosley  after  the  decease  of  Sir  John  Parker  Mosley,  but  subject  to 
the  said  terms  of  500  and  1000  years,  to  charge  all  the  said  estates 
with  12,000/.  by  mortgage,  with  interest,  for  any  purpose ;  cove- 
nanting to  keep  down  the  interest  for  his  life.  Another  power  was 
given  to  Oswald  Mosley  and  the  several  other  tenants  for  life,  when 
in  possession,  to  jointure  upon  the  Lancashire  estates,  to  charge  por- 
tions for  younger  children,  not  exceeding  15,000/.  and  to  lease. 
The  deed  also  contained  a  power  of  revocation  to  Sir  John  Parker 
Mosley  and  Oswald  Mosley,  and  to  the  former,  surviving. 

By  indentures  of  lease  and  release,  dated  the  22d  and  23d  of 
May,  1783,  reciting  the  settlement  of  1782,  and  the  power  to  Oswald 
Mosley  to  charge  the  Staffordshire  estates  with  20,000/.  for  the  por- 
tion or  portions  of  all  or  any  of  the  children  or  child,  which  he 
might  have  (except  an  eldest  or  only  son),  and  the  powers  of  leasing 
and  revocation ;  and  that  the  20,000/.  provided  for  the 
younger  children  of  Oswald  Mosley,  would  be  too  *  heavy  [*  251] 
a  charge  upon  the  Staffordshire  estate ;  and  in  case  he 
should  make  a  jointure  to  the  full  amount  of  1000/.,  the  20,000/. 
could  not  be  raised  during  the  life  of  his  wife ;  it  was  therefore 
agreed,  that  the  said  sum  should  also  be  a  charge  upon  the  Lanca- 
shire estates,  without  prejudice  to  the  life  estate  of  Dame  Elizabeth 
Mosley  ;  and  farther  reciting,  that  the  power  of  leasing  was  not  suf- 
ficiently extensive  and  that  the  trustees  resided  at  an  inconvenient 
distance,  Sir  John  Parker  Mosley  and  Oswald  Mosley  revoked  the 
uses,  subject  to  such  mortgages,  leases,  &c.  as  had  been  made,  and 
to  the  jointure  of  Dame  Elizabeth  Mosley  ;  and  the  estates  were 
conveyed  to  new  trustees  and  their  heirs  to  the  same  uses,  except 
as  aforesaid,  and  also  subject  to  the  powers  and  proviso  after  men- 
tioned ;  with  a  power  or  proviso,  that  it  might  be  lawful  for  Oswald 
Mosley  by  deed  or  will,  subject  to  the  life-estate  of  Sir  John  Parker 
Mosley  and  Dame  Elizabeth  Mosley's  jointure,  to  charge  the  Lanca- 
shire estate  with  any  sum,  not  exceeding  20,000/.,  for  or  in  part  of 
the  said  sum  of  20,000/.  made  chargeable  by  said  recited  indenture 
of  release  upon  the  Staffordshire  estate  for  the  portion  or  portions  of 
all  or  any  of  the  children  or  child  of  Oswald  Mosley  (except  an 
eldest  or  only  son),  and  to  charge  all  or  any  of  the  premises  in  Lan- 
cashire (but  subject  as  aforesaid)  with  any  yearly  sum  or  sums  for 
maintenance  and  education  of  such  children  (save  an  eldest  or  only 
son)  not  exceeding  the  interest  at  5  per  cent. ;  to  be  raised  and  paid 
at  such  time  (after  the  death  of  Sir  John  Parker  Mosley)  and  in  such 
manner  as  Oswald  Mosley  should  direct  by  the  same  or  any  other 
deed  or  will. 

It  was  declared,  that  no  part  of  the  said  20,000/.  should  be  paid. 
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or  the  interest  thereof  commence,  until  after  the  decease  of  Sir 
John  Parker  M osley ;  with  a  proviso,  that  nothing  contained  in  the 
said  indenture  should  prejudice  or  affect  the  power  given  to  Oswald 
Mosley  by  the  said  indenture  of  charging  the  Staffordshire  estates 
with  the  sum  of  20,000Z.  or  any  part  thereof,  or  with  the  interest 
thereof,  as  he  should  think  proper,  provided,  that  the  sum  or  sums 
so  to  be  charged  upon  both  estates  should  not  together  exceed 
20,000/. ;  nor  prejudice  the  power  of  Oswald  Mosley  to  charge, 
when  in  possession  of  the  Lancashire  estate,  15,000Z.  upon  the  same 
premises.     Farther  powers  of  leasing  and  of  revocation  were  also 

given. 
[*  252]         *  By  indentures  of  lease  and  release,  dated  th^  30th 

and  31st  of  January,  1784,  previous  to  the  marriage  of 
Oswald  Mosley  with  Elizabeth  Tonman,  revoking  the  uses  of  the 
indentures  of  1782  and  1783  as  to  the  Staffordshire  estate  (except 
the  rectory  and  advowson  of  RoUeston  and  premises  of  Tutbury,) 
Sir  John  Parker  Mosley  and  Oswald  Mosley  conveyed  the  Staf- 
fordshire estate,  except  the  said  premises  before  excepted,  to  the  use 
of  Oswald  Mosley  for  life ;  remainder  to  trustees  to  preserve  con- 
tingent remainders;  remainder  to' Elizabeth  Tonman  for  life  in  lieu 
of  dower ;  remainder  to  trustees  to  preserve  contingent  remainders ; 
remainder  to  the  use  of  their  first  and  other  sons  in  tail  male ;  re- 
mainder to  the  first  and  other  sons  of  Oswald  Mosley  by  any  other 
wife  in  tail  male ;  remainder  to  Sir  John  Parker  Mosley  for  life ;  re- 
mainder to  trustees  to  preserve  contingent  remainders ;  with  remain- 
ders to  his  second  and  third  sons  for  life,  and  to  their  sons  respective- 
ly and  successively  in  tail  male,  and  to  all  the  other  sons  of  Sir  John 
Parker  Mosley ;  and  to  the  right  heirs  of  Oswald  Mosley  for  ever. 
It  was  farther  witnessed,  that  for  the  consideration  therein  afler 
mentioned,  and  for  making  a  provision  for  the  issue  of  the  said  mar- 
riage, in  case  there  should  be  four  or  more  children  of  the  said  mar- 
riage other  than  an  eldest  or  only  son,  in  manner  after  mentioned, 
Oswald  Mosley  by  virtue  and  in  pursuance  of  the  power  given  and 
vested  in  him  by  the  said  indenture  of  release,  dated  the  23d  of 
December,  1783,  and  of  all  other  powers  enabling  him  thereto,  did 
charge  all  and  singular  the  manor  of  Manchester  and  the  said  estates 
in  the  county  of  Lancaster  with  the  payment  of  the  sum  of  10,000/., 
in  case  the  said  marriage  should  take  effect  and  there  should  be  four 
or  more  children  of  the  said  marriage  but  not  otherwise  other  than 
and  besides  an  eldest  or  only  son ;  the  same  sum  of  10,000/.  to  be  paid 
and  payable  to  such  four  or  more  children  except  an  eldest  or  only 
son  at  the  times  and  in  the  manner  after  mentioned,  subject  to  the 
life  estate  of  Sir  John  Parker  Mosley  in  the  premises ;  and  also  sub- 
ject to  the  life  estate  of  Dame  Elizabeth  Mosley  in  such  of  tha 
premises  as  were  limited  to  her  for  life ;  and  it  was  farther  wit- 
nessed, that  in  farther  pursuance  and  performance  of  the  said  pro- 
posal and  agreement,  and  for  more  effectually  making  a  provi- 
sion for  the  issue  of  the   said  intended  marriage  in  case  there 
should  be  four  or  more  children  of  the  said  marriage  other  than 
VOL.  v.  15* 
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and  besides  an  eldest  or  only  son,  Oswald  Mosley  bj  virtue 
and  in  parsuance  of  the  power  vested  in  him  by  the  said  sev- 
eral indentures  of  release  and  of  all  other  powers  enabling  him 
thereto,  did  grant  and  release  nnto  the  said  trustees  the  manor  of 
Manchester  and  the  estates  in  the  county  of  Lancaster,  to  hold  the 
same  for  3000  years,  without  prejudice  to  the  life  estates  of  Sir  John 
Parker  Mosley  and  Dame  Elizabeth  Mosley  upon  the  trusts  after 
mentioned :  that  is  to  say,  in  case  there  should  happen  to  be  four 
or  more  children  of  the  said  Oswald  Mosley  and  Elizabeth  Tonman 
other  than  an  eldest  or  only  son,  in  trust,  tbat^the  trustees  should 
after  the  decease  of  Oswald  Mosley,  or  in  his  life-time,  if  he  should 
so  direct  by  any  deed  or  deeds,  writing  or  writings,  to  be  executed 
and  attested  as  therein  mentioned,  by  mortgage  of  the  premises 
comprised  in  the  said  term  or  by  the  rents  and  profits  thereof  raise 
any  sum  or  sums  of  money  for  the  portion  or  portions  of  all  and 
every  or  any  of  such  four  or  more  children  of  the  said  Oswald  Mos- 
ley and  Elizabeth  Tonman  other  than  and  except  an  eldest  or  only 
son,  not  exceeding  in  the  whole  10,0001.  before  charged  by  the  said 
Oswald  Mosley  upon  the  said  lordship  or  manor  of  Manchester,  and 
a  maintenance  for  such  or  any  such  four  or  more  children  excepting 
an  eldest  or  only  son  not  exceeding  the  interest  for  such  portion  or 
portions  after  the  rate  of  5  per  cent,  per  annum ;  and  in  case  the 
said  Oswald  Mosley  Aail  depart  this  life  without  directing  or  ap- 
pointing portions  to  be  raised  for  such  of  his  four  or  more  children 
by  the  said  Elizabeth  his  intended  wife  except  an  eldest  or  only  son  to 
the  amount  of  10,000Z.  in  the  manner  herein  before  mentioned,  then 
in  trust,  that  the  trustees  or  the  survivor  of  them  or  the  executors 
or  administrators  of  such  survivor  shall  after  the  decease  of  Oswald 
Mosley  by  all  or  any  of  the  ways  and  means  aforesaid  levy  and 
raise  the  sum  of  10,000Z.  or  such  other  sum  as  together  with  such 
sum  and  sums  as  the  said  Oswald  Mosley  should  have  directed  or 
appointed  to  be  raised  for  such  portion^  or  portions,  as  aforesaid,  will 
make  up  or  amount  to  the  said  sum  of  10,000Z.  for  the  portions  of 
all  and  every  the  children  of  them  the  said  Oswald  Mosley  and 
Elizabeth  Tonman  other  than  and  except  an  eldest  or  only  son  and 
also  except  such  child  and  children,  for  whom  a  portion  or  portions 
should  be  by  the  said  Oswald  Mosley  directed  to  be  raised,  as  afore- 
said ;  the  same  to  be  paid  to  such  child  or  to  be  shared  and  divided 
between  such  children  except  as  aforesaid  in  equal  parts 
*  and  proportions  share  and  share  alike  ;  to  such  child  or  [*  254] 
children  being  a  younger  son  or  sons  at  twenty-one,  or 
some  part  not  exceeding  a  fourth  to  be  advanced  after  the  death  of 
Oswald  Mosley  for  advancement  of  such  son  or  sons ;  and  to  such 
of  the  said  children  as  should  be  a  daughter  or  daughters  at  twenty- 
one  or  marriage :  provided  the  times  of  payment  ^ould  happen  after 
the  decease  of  Oswald  Mosley ;  but  if  any  of  the  son  or  sons 
should  attain  twenty-one  or  daughter  or  daughters  should  many  in  the 
life  of  Oswald  Mosley,  then  the  portion  and  share  or  portions  and 
shares  of  such  daughter  or  daughters  so  attaining  twenty-one  or  being 
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married  and  of  such  younger  son  and  sons  so  attaining  twenty-one 
should  be  paid  within  six  months  after  the  decease  of  Oswald  Mos- 
ley  with  interest  at  5  per  cent,  from  Jiis  death  ;  and  notwithstanding 
tlie  postponement  of  the  payment  thereof  until  after  his  death  to  be 
considered  as  a  vested  interest  in  those  attaining  twenty-one  or  daugh- 
ters being  married  in  his  life.  It  was  farther  declared,  that  if  any 
of  such  child  or  children  should  die  under  twenty-one,  their  issue 
should  represent  their  deceased  parent ;  and  a  power  was  given  for 
raising  sums  for  maintenance  and  education  not  exceeding  the 
equivalent  interest  of  the  respective  portions  of  each  child. 

By  another  deed  a  considerable  fortune  belonging  to  Elizabeth 
Tonman  was  settled  upon  the  children  of  the  marriage. 

There  were  only  four  children  of  the  marriage :  Oswald,  John, 
Elizabeth,  and  Frances. 

Oswald  Mosley,  the  father,  by  his  will  dated  the  10th  of  March, 
1789,  after  devising  real  estates,  that  had  been  purchased  by  him, 
and  disposing  of  his  personal  estate,  reciting  his  power  to  charge  the 
Lancashire  estate  with  the  sum  of  20,0002.,  and  that  by  his  marriage 
settlement  he  had  executed  that  power  in  part  by  charging  10,OOo7., 
part  thereof,  in  favor  of  his  younger  children,  in  case  he  should  leave 
four  or  more  such  younger  children  by  his  said  wife,  did  thereby 
jfarther  chaige  his  said  estates  in  the  said  county  of  Lancaster  with 
the  remaining  sum  of  10,000/.;  which  he  thereby  gave  and  be- 
queathed to  and  equally  to  be  divided  among  his  younger  children 
then  already  born  or  hereafter  to  be  born,  share  and  share  alike, 
exclusive  of  and  in  addition  to  the  said  other  sum  of 
[*255]  10,000/.  settled  in  their  favor  in  the  event  aforesaid ;  *the 
same  to  be  paid  to  such  of  them  as  should  be  a  son  or  sons 
at  the  age  of  twenty-one,  and  to  such  of  them  as  should  be  a 
daughter  or  daughters  at  twenty-one  or  marriage,  which  should 
first  happen  after  the  same  could  be  raised  by  virtue  of  the  said 
power. 

The  testator  then  devised  and  appointed  the  said  hereditaments 
in  the  county  of  Lancaster  to  the  said  trustees  for  3000  years,  to  be 
ccmiputed  from  the  time  of  his  decease,  upon  trust  by  such  ways 
and  means  as  they  or  the  survivor,  his  executors,  &c.  should  think 
proper,  to  raise  the  said  sum  of  10,000/.  thereby  charged  thereon, 
with  lawful  interest  for  the  same  from  the  day  of  the  death  of  Sir 
John  Parker  Mosley,  until  such  children  respectively  should  receive 
their  respective  portions  of  the  same  sum  of  10,000/.;  and  he 
directed  the  trustees  to  pay  and  apply  all  or  such  part  of  the  inter- 
est of  the  said  sum  of  10,000/.,  thereby  charged  as  aforesaid,  as  they 
should  think  proper,  for  and  towards  the  maintenance  and  education 
of  his  said  younger  children  ;  and  he  appointed  his  father  and  other 
persons  his  executors,  and  his  wife,  his  father,  and  his  brother 
Ashton  Nicholas  Mosley,  guardians  of  his  children,  whether  then 
born  or  hereafter  to  be  born,  till  they  should  respectively  attain  the 
age  of  twenty-one  years,  if  his  wife  should  so  long  live,  and  continue 
his  widow :  but  if  she  should  die,  or  marry  again,  before  all  their 


»1800.]  MOSLEY   V.  MOSL£T..  255 

children  should  attain  their  ages  of  twenty-one  years,  then  he  ap- 
{pointed  his  father,  brother,  and  two  of  his  executors,  and  the  survivor 
of  them,  guardians  of  such  of  his  children  as  should  be  under  twenty- 
one  at  the  decease  or  second  marriage  of  his  wife,  until  they  should 
respectively  attain  that  age. 

The  testator  died  in  August,  1789 ;  leaving  Oswald  Mosley,  his 
eldest  son,  and  the  other  three  children,  surviving  him.  His  widow 
died  in  October,  1789. 

Sir  John  Parker  Mosley,  by  his  will,  dated  the  17th  of  Moveraber, 
1789,  reciting  the  settlement  of  May,  1782,  his  power  thereby  to 
charge  1002.  a  year  in  augmentation  of  his  wife's  jointure,  the  trust 
term  of  500  years  to  raise  12,000/.  for  his  own  benefit,  or  as  he 
should  appoint,  and  the  trust  to  raise  18,000/.  for  the  portion  or 
portions  of  his  younger  child  or  children,  in  pursuance  of  the  said 
powers  chaiged  100/.  9,  year  for  his  wife  for  her  life ;  and 
*  appointed,  that  so  much  of  the  12,000/.  as  should  not  be  [*256] 
raised  at  his  death,  and  as  should  be  necessary,  should  be 
immediately  raised  and  paid  to  his  executors,  for  paying  his  debts, 
funeral  expenses,  legacies,  and  annuities.  He  also  directed,  that  the 
18,000/.  should  be  raised  as  soon  as  might  be  after  his  decease,  and 
that  the  same  should  be  paid  and  divided  unto  his  younger  children, 
sons  and  daughters,  in  such  manner  as  therein  mentioned,  at 
twenty-one  or  marriage ;  with  directions  for  the  application  of  the 
interest  till  payment  for  maintenance  and  education ;  with  benefit  of 
survivorship. 

By  a  codicil  the  testator  declared,  that  two  sums,  agreed  to  be 
settled  upon  the  marriages  of  a  son  and  a  daughter,  were  part  of  the 
said  18,000/.  By  another  codicil  he  provided,  that  any  advances 
made  or  to  be  made  by  him  for  his  children  should  be  deemed  part 
of  the  said  18,000/.,  if  so  expressed. 

The  testator  Sir  John  Parker  Mosley,  having  survived  his  wife, 
died  upon  the  29th  of  September,  1798. 

The  bill  was  filed  by  the  three  younger  children  of  Oswald  Mosley 
against  his  eldest  son  Sir  Oswald  Mosley  and  several  other  parties; 
praying,  that  the  Plaintiffs  may  be  decreed  entitled  to  the  whole  sum 
of  20,000/. ;  and  that  the  same  may  be  declared  a  prior  charge  or 
incumbrance  to  the  said  two  sums  of  12,000/.  and  18,000/.,  directed 
to  be  raised  by  the  will  of  Sir  John  Parker  Mosley  under  the  term 
of  500  years  and  1000  years.  The  bill  prayed  the  usual  directions 
for  maintenance,  a  receiver,  &c. 

The  reason  assigned  by  the  answers  for  insisting,  that  the  portion, 
to  which  the  Plaintiffs  were  entitled,  was  not  to  be  considered  as  a 
prior  incumbrance,  was,  that  the  terms  of  500  years  and  1000  years, 
under  which  the  chaiges  of  12,000/.  and  18,000/.  were  to  be  raised, 
were  respectively  created  by  a  deed  executed  long  prior  to  the  chaige 
of  20,000/. 

The  questions  were,  first,  to  what  sum  the  Plaintiffs  were  entitled 
under  the  charge  of  20,000/. 

Secondly,  as  to  the  priority. 
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*The  Master  of  the  Rolls  expressed  a  strong  opinion  against 
the  Plaintiffs  upon  the  first  point,  and  in  their  favor  on  the  second. 

Mr.  Graham  and  Mr.  Stanley,  for  thb  Plaintiffs.  The  Plaintiffs 
are  entitled  to  both  these  sums  oif  10,0007.  The  first  provision  issa 
trust  for  a  special  appointment ;  and  that  is  applied  to  the  specific 
case  of  four  or  more  younger  children ;  therefore,  if  it  stopped  there, 
the  Plaintiffs  could  claim  no  benefit.  But  it  goes  on ;  and  the  next 
provision  applies  to  the  case  actually  existing  at  the  decease  of 
Oswald  Mosfey ;  and  is  a  trust  for  the  benefit  of  all  or  any  children, 
that  there  might  be.  It  will  be  said,  there  was  an  appointment : 
but  the  farther  trust  is  to  arise,  in  de&ult  of  such  an  appointment 
applying  to  that  specific  case.  The  will  plainly  marks,  that  the 
testator  thought  he  had  effectoally  appointed  the  first  10,0002.  in 
favor  of  his  children ;  contemplating  the  power ;  and  stating,  that 
he  had  executed  that  power  in  part  by  charging  10,000Z.  in  favor  of 
his  younger  children,  in  ease  he  should  leave  four  or  more,  and  then 
charging  the  remaining  sum  of  10,0002.  The  question  therefore  is, 
upon  the  instrument  of  1784,  executing  the  power.  That  provision 
does  seem  industriously  adapted  to  a  particular  case ;  which  does 
not  exist:  but  fortunately  the  subsequent  part  provides  for  the  very 
probable  case  of  fewer  younger  children  than  four  by  general  words. 
What  possible  construction  can  be  given  to  the  latter,  if  that  is  not 
the  effect  of  it  ?  It  must  be  rejected,  unless  it  means,  that  if  he 
does  not  make  that  specific  appointment,  the  younger  children  are 
to  take,  without  regard  to  their  number. 

Upon  the  other  question-,  the  right  to  priority  is  with  the  Plain- 
tiffs. 

Mr.  Richards  and  Mr.  Wether eU,  for  the  Heir  at  Law.  The  ex- 
istence of  four  younger  children  is  made  a  condition  precedent. 
The  charge  does  not  take  effect  but  upon  the  performance  of  two 
conditions ;  marriage,  and  the  birth  of  more  than  four  children.  The 
words  <<  but  not  otherwise  "  are  added.  The  lady  had  a  great  for* 
tune  of  her  own  ;  which  was  settled  by  another  deed. 

Mr.  Hall,  for  the  children  of  Sir  John  Parker  Mosley.  The  term 
under  which  the  charge  is  made  in  favor  of  the  children  of  Sk  John 
Parker  Mosley,  was  in  existence,  and  all  the  uses  of  it,  at 
[*258]  the  *time  of  the  execution  of  the  settlement.  The  in- 
strument executing  a  power  is  considered  as  part  of  the 
deed  creating  it ;  and  therefore  the  moment  the  term  is  directed  to 
be  used,  it  has  its  existence  in  the  order  in  which  it  stands ;  viz.  at 
the  death  of  Sir  John  Parker  Mosley,  and  before  the  estate  of  Os- 
wald Mosley  took  effect. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  This  is 
an  appointment  in  favor  of  four  or  more  children ;  and  the  farther 
trust  of  the  term  is,  in  case  no  such  appointment  shall  be  made  in 
favor  of  four  or  more  children,  to  raise  10,OOOZ.,  for  the  portions  of 
all  and  every  the  children.  The  father  by  his  will  expressly  recit- 
ing, that  he  had  executed  the  power  in  part  by  charging  10,000/.  in 
favor  of  his  younger  children,  in  case  he  should  leave  four  or  more 
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younger  children,  charged  10,000/.  more  in  favor  of  his  younger 
children.  I  am  afraid,  it  is  impossible  to  get  over  the  words; 
though  it  is  very  hard.  The  first  appointment  has  never  arisen ; 
and  then  he  charges  the  second  sum.  He  must  have  known,  he 
had  then  no  more  than  four  children.  It  was  very  foolish  in  him, 
knowing,  he  had  only  three  younger  children.  If  he  meant  the  first 
appointment  not  to  be  contingent,  it  would  have  been  very  easy  to 
have  said  so.  It  seems  to  me,  as  if  according  to  the  meaning  of  the 
settlenient  he  had  not  agreed  to  charge,  except  there  should  be  four 
younger  children.  It  is  a  provision  for  that  event ;  if  there  are  four, 
and  not  otherwise ;  and  I  must  suppose,  the  other  children  are  pro- 
vided for  aliunde.  It  appears  there  were  two  settlements  ;  the  one, 
of  the  husband's  estate :  the  other  of  the  wife's.  That  explains  it. 
I  cannot  construe  it  otherwise  than  as  a  condition  precedent.  I 
think,  there  is  great  reason  to  contend,  that  if  he  had  not  made  the 
will,  these  children  would  have  had  nothing ;  notwithstanding  the 
latter  provision ;  which  has  been  relied  upon.  I  have  struggled 
hard  in  that  case :  but  fortunately  he  has  made  a  will.  I  am  very 
well  satisfied  upon  this  point. 

As  to  the  other  question,  it  is  not  material,  that  it  is  strange  the 
father  should  postpone  his  own  children.  The  principle  has  been 
stated  at  the  bar  ;  that  the  moment  the  power  is  executed  it  is  as  if 
in  the  original  deed  ;  and  in  that  way  it  will  stand  now.  This  pow- 
er is  subject  to  his  father's  life-estate.  Therefore  it  must  be  taken, 
as  if  made  subsequent  to  the  life-estate  of  his  father.  As  soon  as 
he  has  executed  that  power  that  term  comes  in  immedi- 
ately *  after  the  estate  of  his  father,  before  the  other  [*259] 
terms,  but  not  before  his  life-estate.  This  charge  of 
10,0002.  therefore  is  the  first  incumbrance  upon  the  estate.  Sup- 
pose, the  power  was  not  for  a  provision  for  younger  children,  but  to 
secure  a  jointure  to  his  wife :  according  to  the  Defendants,  that  join- 
ture would  be  postponed  to  hir  younger  brothers'  fortunes.  What 
pretence  is  there  for  that  ?  The  moment  he  raises  the  term  it  is  put 
in  after  the  life  of  his  father ;  to  which  the  power  is  subject.  I  can- 
not in  point  of  conveyancing  put  it  in  any  where  else.  It  may  be  a 
blunder  of  the  conveyancer.  Perhaps,  if  it  had  been  pointed  out, 
they  would  have  said,  this  provision  should  be  subject  to  the  life- 
estate  of  his  father  and  the  provision  for  his  younger  children.  That 
it  is  strange,  must  not  be  talked  of,  either  upon  a  deed  or  a 
will :  but  I  must  ask,  what  is  the  construction  (1).  If  the  estate 
was  deficient,  this  might  be  a  very  material  question :  but  that  is  not 
the  case 

I  shall  order  the  younger  children's  fortune  to  be  raised  by  mort- 
gage of  a  certain  part  of  the  Lancashire  estate,  and  the  others,  by 
mortgage  of  another  part.  If  they  have  sufficient  to  raise  the  sum, 
the  whole  estate  need  not  be  comprised  in  them. 

Declare,  that  the  Plaintifis,  the  younger  children,  are  entided  in 

(1)  .^nlf,  vol.  iv.  329, 340. 
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use  of  Thomas  Dusgate,  the  father  of  Elizabeth,  and  Ezra  Willis, 
her  uncle,  and  their  heirs,  certain  estates  and  premises,  described, 
to  the  use  of  Randall  and  his  heirs  until  the  marriage ;  and  after  the 
marriage,  to  the  u^e  of  Randall  and  his  intended  wife  during  their 
lives  and  the  life  of  the  survivor ;  and  after  their  decease  then  to  be 
sold,  in  trust,  that  the  money  should  be  paid  and  distributed  among 
such  children  as  they  should  have  during  their  lives  at  their  decease ; 
and,  in  default  of  such  issue,  to  the  right  heirs  of  Elizabeth  Dus- 
gate.  He  farther  covenanted  with  Thomas  Dusgate  and  Ezra  Wil- 
lis, their  heirs,  executors,  and  administrators,  that  he,  the  said  Rob- 
ert Randall,  or  his  heirs,  would  within  three  months  next  after  the 
intended  marriage  convey,  release,  surrender,  and  assure,  all  the  said 
messuages,  lands,  and  tenements,  with  their  appurtenances,  unto  the 
said  Thomas  Dusgate  and  Ezra  Willis  and  their  heirs,  to  such  uses, 
intents,  and  purposes,  as  were  therein  before  mentioned,  and  to  and 
for  no  other  use,  intent,  and  purpose  whatsoever.  The  articles  then 
proceeded  in  these  words : 

<<  And  also  all  and  singular  my  personal  estate  of  what  nature  or 
kind  soever." 

By  the  same  articles  Thomas  Dusgate  in  consideration  of  natural 
love  and  affection  to  his  daughter,  and  for  other  considerations, 
agreed  to  make  and  pay  her  equal  in  fortune  with  his  other  daughter 
Ann  Dusgate  at  the  time  of  the  decease  of  him  and  his  wife ;  and 
Ezra  Willis  covenanted  with  Randall,  that  he  would  after  the  de- 
cease of  his  wife  Dinah  Willis  give  and  dispose  of  by  will  or  other- 
wise all  his  personal  estate,  to  be  so  divided  between  Elizabeth 
Dusgate  and  her  sister  Ann  Dusgate,  in  case  the  marriage  should  be 

solemnized. 
[*  263]  *  The  marriage  was  celebrated  soon  after  the  execution 
of  the  articles.  They  were  very  unequal  in  point  of  age : 
he  being  forty-three ;  she,  only  eighteen.  She  was  very  averse  from 
the  match :  but  was  persuaded  by  her  friends :  her  father  being  in 
bad  circumstances.  Randall  received  no  fortune  from  her  father : 
but  about  20/.  were  laid  out  for  clothes. 

By  indentures  of  lease  and  release,  dated  the  4th  and  5th  of  No- 
vember, 1776,  after  the  marriage,  between  Randall  and  his  wife  ot 
the  first  part,  Thomas  Dusgate  of  the  second  part,  and  Ezra  Willis 
of  the  third  part,  Randall  conveyed  and  assigned  all  the  personal 

veyed  to  her  heirs.  Afterwards  the  husband  and  wife  were  divorced  for  the  cause 
of  adultery  on  his  part;  and  it  was  decided  that  the  general  provision  of  law,  by 
which,  upon  such  a  divorce,  the  wife  would  have  been  restored  to  the  possession 
of  her  real  estate,  was  controlled  by  the  indenture,  so  that  tiie  husband,  if  he 
should  survive  her,  would  be  entitled  to  the  income  during  his  life.  BaSKodc  v. 
SmUh,  22  Pick.  61. 

It  seems  that  the  trusts  above  mentioned  are  not  inconsistent  with  the  ante-nup- 
tial agreement  as  recited  in  the  indenture ;  but  if  there  were  any  discrepancy,  it 
does  not  of  itself,  unaided  by  extraneous  evidence,  support  a  claim  for  reforming 
the  contract  agreeably  to  the  recitals,  since  it  cannot  be  known  whether  the  inten- 
tion of  the  parties  is  expressed  in  the  recital  or  in  the  other  clauses  of  the  instru- 
ment, lb.  See,  however,  Tabb  v.  Arehtr^  3  Hen.  &  Munf.  399,  in  which  the 
langua^  of  the  recital  was  aJlowed  to  control  the  subsequent  specifications  ia 
the  articles.  See  also  Gee  v.  Gfee,  2  Dev.  &  Bat  Eq.  103 :  ante.  Ihran  v.  RoUy 
1  '"  *^,  fwte  in\ 
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estate  and  effects,  of  which  he  was  possessed  at  the  time  of  the  ex- 
ecution of  the  said  articles,  to  the  same  uses  as  the  said  messuages, 
lands,  (be.  were  by  the  said  articles  covenanted,  and  by  the  said 
settlement  actually  settled  and  assured.  Thomas  Dusgate  and  Ezra 
WiDis  did  not  enter  into  any  covenants  upon  this  settlement. 

Randall  having  lived  upon  very  bad  terms  with  his  wife,  died 
upon  the  30th  of  May,  1797,  without  leaving  any  issue.  By  his  will, 
dated  the  17th  of  September,  1794,  he  devised  to  Dinah  Willis,  his 
half-sister,  widow  of  Ezra  Willis,  who  died  before  him,  all  his  real 
estates,  except  those  comprised  in  the  articles,  to  hold  to  the  said 
Dinah  Willis,  her  heirs  and  assigns ;  and  he  appointed  her  sole  ex- 
ecutrix. 

At  the  time  of  the  execution  of  the  articles  Randall  had  personal 
property  to  the  amount  of  above  6000/. :  a  considerable  part  of 
which  consisted  of  stock.  His  real  estate  at  that  time  did  not 
amount  to  more  than  502.  a-year ;  the  whole  of  which  was  comprised 
in  the  articles  and  settlements.  Very  soon  after  the  marriage  he 
sold  his  stock ;  called  in  his  personal  estate ;  and  laid  out  the  pro- 
duce in  the  purchase  of  real  estate,  of  the  value  of  about  130/.  per 
annum.  Upon  the  death  of  Ezra  WUlis,  Randall  received  844Z.  2s. 
11  l-2cl.  in  right  of  his  wife ;  which  was  taken  by  agreement  as  her 
distributive  share ;  and  600/.,  part  of  that  sum,  was  given  by  him  to 
Dinah  Willis  in  consideration  of  her  long  services  as  shop-woman  in 
his  trade  as  a  grocer.  The  personal  property,  which  he  possessed 
at  his  death,  was  not  sufficient  to  answer  his  debts. 

*The  bill  was  filed  by  his  widow;  praying,  that  the     [*364] 
settlement  may  be  set  aside,  so  far  as  it  varies  from  the 
articles ;  and  that  the  Plaintiff  may  be  declared  entitled  to  a  satis- 
faction out  of  the  real  estates,  so  devised  by  Randall,  and  al^o  his 
personal  estate,  to  the  amount  or  value  of  the  personal  estate,  which 
he  was  possessed  of  or  entitled  to  at  the  execution  of  the  articles  ; 
that  for  that  purpose  an  account  may  be  taken  of  such  personal  es- 
tate ;  and  in  case  such  personal  estate  or  any  part  of  it  was  laid  out 
in  the  purchase  of  the  real  estates  so  devised,  then  that  the  Defend- 
ant Dinah  Willis  may  convey,  &c. ;  and  account  for  the  rents  and 
profits ;  and  in  case  the  Court  shall  be  of  opinion,  that  the  Plaintiff 
is  not  entitled  to  have  the  real  estates  conveyed  in  or  towards  satis- 
iaction  of  so  much  of  the  articles  as  relates  to  the  settlement  of  the 
personal  estate  of  Randall,  or  in  case  the  whole  of  such  personal  es- 
tate was  not  laid  out  in  the  said  real  estate,  then  that  the  Plaintiff 
may  receive  a  satis&ction  to  the  amount  of  the  personal  estate,  of 
which  Randall  was  possessed  at  the  execution  of  the  articles,  or  so 
much  as  was  not  laid  out  in  real  estate,  out  of  the  personal  estate, 
of  which  he  was  possessed  at  the  time  of  his  death,  if  sufficient ;  and 
if  not,  the  deficiency  to  be  raised  by  sale  or  mortgage  of  the  real  es- 
tates devised,  or  such  as  were  purchased  with  the  personal  estate  of 
virhtch  he  was  possessed  at  the  date  of  the  articles,  or  the  rents  and 
piofits. 

The  Plaintiff  went  into  evidence  of  the  proposal  by  Randall  to 

VOL.  V.    '  16 
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Betde  the  whole  of  his  property,  or,  as  other  witnesses  represented 
his  expression,  every  shilling  he  had  in  the  world,  upon  her  and  her 
heirs ;  and  that,  if  there  should  be  no  children,  it  should  go  into  the 
Dusgate  family ;  that  he  informed  the  attorney,  who  drew  the  arti- 
cles and  the  settlement,  that  all  his  property  was  to  be  settled  upon 
his  wife,  in  case  she  survived,  and  there  should  be  no  children ;  and 
that  he  expressed  himself  perfectly  satisfied  with  the  offers  of  her 
father  and  Ezra  Willis.  A  great  deal  of  evidence  was  also  produced 
of  declarations  by  Randall,  that  he  would  lay  out  his  personal  estate 
in  land  to  cheat  and  defraud  his  wife. 

Stuckey  deposed,  that  Randall  declared  to  him  a  few  years 

after  his  marriage,  that  apprehending  he  had  settled  all  his  personal 
property  upon  his  wife  before  marrigae,  he  had  consulted  Counsel, 
(whom  he  named)  as  to  his  right  of  disposing  of  such  per- 
[*  265]  sonal  *  property  by  will  or  in  his  life-time,  and  purchasing 
land  with  the  money ;  that  by  the  opinion  then  given  he 
was  informed,  there  was  a  flaw  in  the  settlement ;  and  he  might  sell 
his  money  out  of  the  funds,  and  lay  the  same  out  in  the  purchase  of 
real  estate ;  and  dispose  of  the  same,  to  whom  he  pleased,  notwith- 
standing his  marriage  settlement ;  and  Randall  then  declared,  that  he 
would  dispose  of  such  personal  property,  and  lay  it  out  in  the  pur- 
chase of  real  estate ;  and  thereby  cheat  his  wife  of  the  benefit  of  her 
marriage  articles  or  settlement ;  and  that  she  should  not  have  a  sin- 
gle farthing. 

Several  other  witnesses  stated  conversations  to  the  same  effect. 

The  gift  of  the  6002.  to  Dinah  Willis  was  not  disputed  at  the 
hearing. 

The  Attorney  General,  [Sir  John  Mltjbrd],  Solicitor  General^ 
[Sir  WiUiam  Grant],  and  Mr.  Cooke,  for  the  Pkiintiff.  The  articles 
admit  of  only  two  constructions ;  either  his  personal  estate  at  that 
time,  which  seems  to  be  the  meaning  upon  the  evidence,  or  his  per- 
sonal estate  at  the  time  of  his  death ;  and  in  that  case  that  covenant 
ought  to  be  inserted,  which  always  is  inserted,  that,  if  that  personal 
estate  should  be  converted  into  real  estate,  that  should  be  taken  as 
personal  estate  between  the  persons  entitled  under  the  settlement, 
as  in  Colbome^s  Case,  some  time  ago.  The  bill  has  proceeded  upon 
the  idea,  that  the  personal  estate  at  the  date  of  the  articles  was  in- 
tended ;  because  the  evidence  shows  clearly,  that  was  the  under- 
standing of  the  parties.  The  proposal  by  the  evidence  appears  to 
be  to  settle  his  whole  fortune :  other  witnesses  use  the  word  ''  prop- 
erty : "  others  say,  "  every  shilling  he  had  in  the  world."  It  will 
maJce  some  difference;  because  he  had  considerable  acquisitions 
afterwards.  There  might  have  been  some  doubt  as  to  the  construc- 
tion :  but  if  your  Lordship  would  not  have  held  him  to  the  strict 
letter,  bound  to  settle  all  his  personal  estate  at  that  time,  and  to  give 
up  his  trade  for  that  purpose,  yet  he  would  have  been  compelled  to 
settle  what  he  could  conveniently ;  his  stock,  for  instance.  Upon 
such  a  covenant  he  ou^t  to  have  put  it  out  of  his  power  to  disap- 
point her  by  will,  at  least ;  though  it  might  be  liable  to  accident. 
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The  evidence  is,  that  his  purpose  was  to  cheat  his  wife.    If  we 
show,  that  the  conversion  of  the  property  was  a  designed  fraud,  it 
could  not  possibly  stand,  upon  such  a  covenant  even  in  a 
settlement ;  according  to  the  final  decision  of  *  Jones  v.     [*  266] 
Martin  (1).    This  man  clearly  understood,  that  it  was  the 

(1)  3  Anst  882.  The  following  account  of  that  case  contains  a  more  com- 
plete detail  of  the  veiy  particular  circumstances,  upon  which  the  decree  of  the 
Court  of  Exchequer  was  reversed :  with  a  note  of  the  Lord  Chancellor's  argu- 
ment in  the  House  of  Lords  upon  that  occasion : 

By  articles  executed  upon  the  marriage  of  Mr.  and  Mrs.  Jones  in  1767,  T. 
Martin,  the  father  of  Mrs.' Jones  covenanted  to  leave  her  upon  his  death  certain 
tenements ;  and  that  he  would  at  his  decease  by  his  will  give  and  leave  her  a  full 
and  equal  share  with  her  brother  and  sister  of  all  the  personal  estate  of  him,  the 
said  T.  Martin,  to  be  had,  held,  and  enjoyed,  immediately  after  the  decease  of 
himself  and  his  wife,  and  not  before.  He  also  covenanted  to  pay  them  100/.  a 
year  during  the  lives  of  himself  and  his  wife. 

Similar  covenants  were  entered  into  by  the  father  of  Mr.  Jones ;  but  he  died 
in  1770  insolvent,  and  his  real  estates  mortgaged  beyond  their  value ;  and  his  son 
and  dau^fater-in-law  never  derived  any  benefit  from  his  covenants. 

The  sister  of  Mrs.  Jones  died  without  issue  in  1779 ;  and  her  mother  Mrs. 
Martin  died  in  1715.  At  the  date  of  the  articles,  Martin,  the  father,  possessed 
considerable  property,  real  and  personal :  the  greater  part  of  his  real  estate  con- 
sisting of  freehold  premises,  malting  and  fishing  houses  at  Yarmouth,  used  for  the 
purposes  of  his  trade;  which  he  discontinued  m  1774 ;  at  which  time  it  was  evi- 
dently a  losing  concern.  He  also  enjoyed  a  place  of  considerable  profit  In  the 
period  from  1769  to  1786,  he  sold  all  his  real  estates ;  and  invested  the  produce 
together  with  his  personal  estate  in  Bank  Stock.  Four  fifths  of  the  real  estate 
hs^  been  so  disposed  of  before  1775.  In  July,  1783,  he  laid  a  case  before  Lord 
Kenyon,  then  at  the  bar ;  who  gave  an  opinion,  that  Mr.  Martin  was  not  restrained 
by  the  covenant  from  investing  any  part  of  his  personal  property  in  real  estate  in 
his  life,  or  giving  away  any  part  of  his  personal  estate ;  proviaed  flie  gift  were  abso- 
lute, and  to  take  effect  in  his  life  time.  Immediately  afterwards  Martin  trans- 
ferred into  the  name  of  his  son  3000^  Bank  Stock,  and  afterwards,  down  to  1788, 
other  sums,  to  the  amount,  with  the  first  transfer,  of  4448/.  Bank  Stock ;  the  son 
verbally  promising  to  pay  his  father  the  dividends  during  his  life.  The  money, 
with  which  the  &nk  Stock  was  purchased,  was  in  the  whole  5735?. ;  of  which 
3072/.  was  produced  by  the  real  estate,  and  2663/.  was  personal  proi>erty.  Both 
Mr.  and  Mrs.  Jdnes  and  Martin,  the  son,  had  at  various  times  received  money 
from  Martin,  the  father;  but  the  sums  so  received *y  Martin,  the  son,  considera- 
bly exceeded  those  given  to  Mr.  and  Mrs.  Jones.  The  value  of  the  Bank  Stock 
transferred,  which  was  produced  by  the  personal  estate,  was  nearly  equal  to  the 
benefit  received  by  Mrs.  Jones  from  her  mther  under  the  articles  and  otherwise, 
independent  of  what  she  would  be  entitied  to  at  his  death;  and  it  appeared,  that  he 
considered  that  part  of  the  Stock  transferred  to  his  son  as  an  equivalent  for  such 
benefit  received  by  his  daughter. 

In  1788,  after  all  the  Stock  had  been  transferred  to  the  son,  another  case  was 
submitted  to  Lord  Eldon,  then  at  the  bar;  who  upon  the  whole  inclined  to  think, 
the  transfers  to  the  son  could  not  be  set  aside  as  a  fraud  upon  the  marriage  arti- 
cles ;  but  considered  the  case  as  very  doubtful. 

In  1789,  Martin,  the  son,  sold  out  the  Bank  Stock,  for  8050/. ;  which  he  invested 
in  India  Stock.  This  was  done  without  the  privity  of  his  father ;  and  the  son 
continued  to  pay  him  the  amount  of  the  dividends  of  the  Bank  Stock ;  which 
were  less  tiian  uie  dividends  of  the  India  Stock  purchased. 

In  1792,  Martin,  the  father,  died,  at  the  age  of  ninety.  By  his  will,  made  in 
1786^  reciting  the  articles,  as  far  as  they  related  to  the  real  estates,  he 
devised  them  to  the  uses  of  •  the  articles;  and  recitinff  the  provision  in  [•  267] 
the  articles  relating  to  his  personal  estate,  and  the  death  of  his  youngest 
dau^ter,  in  performance  of  his  covenant  he  left  all  the  personal  estate  he  should 
die  possessed  of,  subject  to  his  debts,  &c.  in  eflfect  to  be  equally  divided  between 
his  son  and  daughter. 
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intention,  that  his  wife  should  have  the  benefit  of  his  personal 
estate  in  some  way.  Confessing  her  right  he  contrives  to  disap- 
point her.  His  avowed  purpose  is  to  cheat  her  of  that,  to  which 
by  the  very  expression  he  admits  her  right  but  for  that  act.  Upon 
Trevor  v.  TVevor  (1)  West  v.  Erissey  (2)  and  that  class  of  cases  the 

(1)  IP.  Wms.  G22,  and  other  books  there  referred  to. 

(2)  2  P.  Wms.  3^,  and  see  Mr.  Ck>x's  note.  These  cases  are  airai^d  and 
discussed  by  Mr.  Feame,  Cont  Rem.  123,  &c.  4th  and  5th  editions. 

The  personal  estate  remaining  to  be  divided  under  the  will  amounting  only  to 
902. ;  the  bill  was  filed  by  Mr.  and  Mrs.  Jones  against  her  brother;  praying  an 
account  and  an  equal  distribution  of  the  Stock,  uiat  had  been  transferred  to  the 
Defendant,  and  of  all  the  property  received  by  him  in  the  life  of  his  father,  as 
being  a  fraud  upon  the  marriage  articles.  The  answer  insisted  on  the  transfers, 
as  Koonajide  gift  to  the  Defendant 

For  the  Plamtiffs  several  letters  were  produced  from  the  Defendant  to  his 
broker.  By  the  two  first  letters,  dated  the  2d  and  3d  of  August,  1783,  it  appear- 
ed, that  the  father  had  directed,  that  the  transfers  should  be  made  to  the  son's 
name,  and  that  the  dividends  were  to  be  paid  to  the  father  and  mother  during 
their  lives  and  the  life  of  the  survivor.  In  the  letter,  dated  the  3d  of  August, 
1783,  the  Defendant  expresses  himself  thus : 

^  I  signify  again,  that  the  interest  of  the  whole  30001.  is  to  be  remitted  by  my 
desire  to  my  rather  and  mother  during  their  lives,  as  often  as  it  shall'  become 
due." 

In  another  letter,  dated  the  16th  of  June,  178.5,  the  Defendant  says,  "  You  will 
please  to  remit,  as  usual,  to  my  father  the  dividends  due  upon  the  Stock  trans- 
ferred to  me." 

In  a  letter,  dated  the  10th  of  February,  1786,  the  Defendnnt  confidentially  asks 
the  opinion  of  the  broker,  in  this  way :  concerning  the  stock,  which  now  stands 
in  my  name.  I  presume,  nothing  more  is  requisite  towards  ascertaining  it  to  be 
my  legal  property.  To  be  more  explicit,  I  beg  to  know,  whether  it  be  necessary, 
I  should  personally  accept  the  stock  by  signing  the  books  before  my  fathers 
death.  He  wishes  to  avoid  giving  any  room  for  dispute ;  and  therefore  hopes, 
that  the  mode  of  receiving  the  dividends  of  my  stock  will  not  aiSect  my  right  in 
it" 

In  the  same  letter  the  Defendant  asks,  whether  the  placing  the  dividends  of  his 
stock,  as  they  become  due,  to  his  father's  account  will  not  wear  the  appearance  of 
his  having  an  interest  in  Uie  stock,  and  create  doubt  of  the  Defendant's  right  to 
it  after  hu  father's  decease ;  declaring  the  truth  in  confidence,  that  his  fiither  has 
transferred  his  stock  to  him  in  his  life ;  which  he  had  a  power  of  doin^,  but  could 
not  do  it  by  his  will.  The  letter  then  proceeds  to  put  the  question,  inmether  **'  the 
dividends  of  mv  stock  being  placed  to  his  account,  although  he  receives  them  by 
my  consent,  will  any  way  i^ect  my  right  in  the  stock.  I  should  imagine,  that  in 
virtue  of  the  letter  of  attorney  I  sent  you  to  purchase  stock  and  receive  the  divi- 
dends, you  do  it  in  my  name,  and  therefore  it  is  immaterial,  whether  you  remit 
them  to  me  or  to  any  other  person  at  my  request" 

By  another  letter  to  the  broker,  dated  the  25th  of  April,  1788,  the  Defendant 

acknowledges  the  receipt  of  a  letter,  '*  informing  me  of  your  having  transferred 

200i.  Bank  Stock  &om  my  father's  account  into  my  name."    He  also  acknowledges 

the  sum  total  "  now  in  mj  name  4448/." ;  and  he  directs  the  interest  to  be  remitted 

'  to  his  father  during  his  life. 

By  another  letter,  dated  the  12th  of  December,  1789,  the  Defendant  desires  the 
broker  to  remit  the  dividends  to  him ;  as  it  will  make  no  difference  to  his  father; 
and  he  asks  the  price  of  Bank  Stock  at  the  time  of  the  several  transfers  to 

him. 
D*  268]         ^  Letters  from  Martin,  the  father,  to  the  same  broker  were  also  i 
duced.    In  one  of  these  letters,  written  in  1788,  Martin,  the  fetl 
desiring  the  broker  to  enter  the  money  remaining  in  his  name  in  the  name  of  his 
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settlement  must  be  rectified.     It  was  not  competent  to  them  to 
come  to  a  new  agreement. 

Mr.  Mansfield  and  Mr.  Richards,   for   the  Defendant.      It  is 
very  extraordinary,  that  this  demand  was  never  set  up  for  thirty 

son  uses  this  expression:  *'  so  that  what  money  I  have  in  the  Bank  is  in  my  son's 
name." 

In  another  letter,  dated  the  24th  of  April,  1788,  he  says,  "I  have  received 
your  favor ;  advising,  you  had  advised  my  son,  that  Uie  300/.  of  mine  was  turned 
over  in  his  name,  and  the  interest  mine  so  long  as  I  live.** 

There  was  evidence  of  frequent  declarations  by  the  father,  that  he  bad  trans- 
ferred the  stock  to  the  Defendant ;  reserving  only  the  dividends  for  his  own  life. 

The  imputation  of  influence  was  supported  by  several  mysterious  letters  from 
the  father  to  his  daughter  and  son-in-law,  and  ambiguous  expressions  in  convex^ 
sation,  and  two  statements  in  writing,  admitted  to  have  been  prepared  by  the 
Defendant;  in  which  his  father  justifies  what  he  had  done;  declaring,  that  he 
considered  himself  at  liberty  under  the  articles  to  give  to  his  son  any  part  of  his 
property  during  his  life ;  and  that  he  had  always  intended,  that  the  real  estate  or 
the  produce  of  it  should  go  to  him. 

The  appeal  of  the  Plaintifls  frx>m  the  decree  of  the  Court  of  Exchequer  was 
argued  at  the  Bar  of  the  House  of  Lords  on  the  15th,  the  18tb,  and  the  21st  of 
June,  1798.  On  the  26th  of  June,  the  Lord  Chancellor  spoke  to  the  following 
efiect: 

The  consequences  would  be  bad,  if  this  decree  was  to  pass  into  a  precedent: 
but  I  shall  determine  without  particular  regard  to  general  consequences.  I  will 
take  the  case  on  its  own  circumstances.  Qtses  in  Equity  on  such  subjects  as  the 
present  do  not  often  govern  each  other :  they  rest  for  the  most  part  on  the  facts 
of  each  paiticular  case. 

This  covenant  was  stated  'by  the  Counsel  for  the  respondent  to  be  vague  and 
idle,  tknmeaning  and  insecure.  It  is  not  however  an  unusal  covenant  in  settle- 
ments. Many  marriages  are  entered  into  on  such  covenants :  and  they  are  not 
inexpedient  They  are  entitled  to  favorable  consideration.  Such  a  covenant 
holds  out  a  prospect,  that  the  party,  who  marries  into  a  family,  shall  continue  a 
member  of  that  family ;  and  it  provides,  as  it  were,  a  pled^,  that  he  shall  be 
considered,  and  may  consider  himself,  part  of  such  family  till  the  death  of  the 
person  who  enters  into  the  covenant  But  then  it  does  not  confine  or  restrict  the 
father's  powers.  He  may  alter  the  nature  of  his  property  firom  personal  to  real ; 
or  he  may  give  scope  to  nrojects ;  or  indulge  in  a  nee  and  unlimited  expanse. 
But  he  must  not  be  allowea  to  entertain  more  partial  inclinations  and  dispositions 
towards  one  child  before  another.  If  his  partiality  does  rise  so  high,  and  he  will 
make  a  difference,  he  must  do  it  direcUy,  absolutely,  and  by  an  unqualified  gift, 
surrendering  all  his  own  ri^ht  and  interest  He  must  give  out  and  out  He 
must  not  however  exercise  hu  power  bv  an  act,  which  is  to  take  effect,  not  against 
his  own  interest,  but  only  at  a  time,  when  his  own  interest  will  cease. 

The  failure  of  the  appellant's  father  in  his  engagements  might  reasonably  pique 
the  respondent's  father.  But  that  is  not  a  sufficient  reason  or  excuse  for  what  he 
has  done.    Indeed  it  has  nothing  to  do  with  this  case. 

*  The  greater  part  of  the  real  propertjr,  which  belonged  to  the  respond-  [*  269] 
entfs  fathor  was  tor  the  purpose  of  carrying  on  trade,  which  he  had  lon^ 
been  engajred  in.  He  moreover  enjoved  a  place  of  considerable  prom.  When 
he  sold  off  the  malting  and  fishing  nouses,  he  performed  an  act  of  economy. 
When  he  ceased  to  trade,  it  was  bul  propexly.  He  could  only  let  them,  instead 
of  using  them  for  traffic.  Accordingly  he  sold  them  piece-meal,  as  opportunity 
ofiered. 

In  1783,  sentiments  not  fiivoirable  to  the  appellants  entered  into  the  old  gentle- 
man's mind ;  I  do  not  pretend  to  say,  whether  by  suggestion  or  not ;  and  he  pro- 
ceeded to  carry  certain  intentions  into  execution:  but  still  he  continued  in  the 
enjoyment  of  all  his  property  till  the  time  of  his  death.  After  his  death  it  appeared, 
that  the  clear  residue  of  his  personal  estate  amounted  to  90L ;  and  the  share  of 
the  appelUmts  under  the  covenant  was  of  courae  45L    This  naturally  excited 
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years.  At  this  distance  of  time  it  would  be  unreasonable  to 
give  any  other  construction  to  the  articles  than  that  of  the  set- 
tlement. Nothing  appears  as  to  these  articles.  They  were  not 
with  the  settlement :  but  were  left  in  the  possession  of  the  attorney, 
who  prepared  both,  probably  with  the  drafts  of  the  settlement  as  a 

great  surprise ;  and  in  the  event  produced  the  present  bill  and  subsequent  pro- 
ceedings. It  was  soon  discovered,  tliat  4675/.  stood  in  the  son's  name  in  East 
India  Stock;  and  it  was  traced  to  be  the  produce  of  44482.  Bank  Stock;  which 
had  been  sold  out  by  the  respondent  in  1789,  and  invested  by  him  in  East  India 
Stock.  The  Bank  Stock  had  been  transferred  at  different  times  from  the  father 
to  the  son.  This  transfer  was  not  an  absolute  gift;  for  the  father  had  the  divi- 
dends, not  of  Uie  East  India  Stock ;  for  that  transaction  had  been  carefuUy  kept 
back  by  the  son  from  the  father's  knowledge ;  but  the  father  received  out  of  the 
dividends  on  the  East  India  Stock  a  sum  equal  to  what  the  dividend  would  have 
been  in  Bank  Stock ;  and  the  respondent  appropriated  the  surplus  of  the  divi- 
dends to  his  own  use.  This  change  from  Bank  to  East  India  Stock  is  admitted 
to  have  been  clandestinely  made  by  the  son,  and  without  the  father's  knowledge. 

The  transfers  from  the  father  to  the  son  were  not  to  put  the  son  in  the  unquali- 
fied and  absolute  possession  of  the  Stock,  but  on  certain  tenns  and  under  certain 
trusts.  These  trusts  were  not  however  reduced  to  writing:  nor  were  any  means 
used  to  secure  the  father  in  the  receipt  of  the  dividends.  Then  the  question  is 
this:  Has  the  Court  any  evidence,  by  which  it  can  trace,  what  was  the  trust,  on 
which  the  transfers  were  made,  and  what  was  the  real  nature  of  the  transaction ; 
for  it  must  not  now  be  contended  with  me  in  the  argument,  that  this  was  an  abso- 
lute gift  without  any  trust.  Then  what  was  the  trust  ?  I  will  refer  your  Lordships 
to  the  respondent's  letters.  One  is  dated  the  2d  August,  1783;  the  next  is  the 
3d  of  August,  the  day  after.  This  letter  shows,  that  the  father  had  given  his 
own  directions,  that  the  transfers  should  be  made  to  tlie  son's  name,  and  that  the 
dividends  were  to  be  paid  to  the  father  and  the  mother  for  their  lives  and  the  life 
of  the  survivor ;  and  it  is  to  be  observed,  that  such  was  the  provision  of  the  cove- 
nant in  the  marriage  articles.  The  letter  of  the  10th  February,  1780,  is  a  most 
material  and  remarkable  one.  In  this  letter  your  Lordships  will  observe  a  confi- 
dential disclosure  made  by  the  respondent  to  Mr.  Newland,  and  a  degree  of  con- 
sultation with  him,  for  the  purpose  of  learning  what  more  could  be  done  to  secure 
the  son,  in  what?  What  does  the  son  himself  call  it?  Not  "n^  Stodi;^  but 
his  expression  is,  "  the  Siodc  which  stands  in  my  name  ;^  and  he  adds,  "I  pre- 
sume nothing  more  is  requisite  towards  ascertaining  it  to  be  my  legal  propertjr;" 
andPthen  he  says,  ^  in  one  of  your  letters,  with  which  I  was  favored,  you  signi^, 
that  you  place  the  dividends  of  ray  Stock,  as  thev  become  due,  to  my  fathers 
account:  now  will  not  this  wear  the  apoeaiance  ot  his  having  an  interest  in  the 
Stock?" 

It  is  plain,  that  the  respondent  felt  the  transaction  strongly  and  acutely ;  and 
that  the  suspicion,  which  he  entertained  as  to  the  validity  of  what  had  been  done, 
recoiled  on  his  mind  every  moment  As  an  honest  roan  he  never  could  call  this 
stock  hii^own. 

So  apin  as  to  the  father's  letters.  They  do  not  say  "given  to  my  son: ^  no 
such  thing:  but  "entered  in  my  son's  name ;**  and  a^in,  "  what  money  I  have  in 
the  Bank  is  in  my  son's  name."  t'Tbe  3002.  of  mme  turned  over  in  his  name 
and  the  interest  mine  so  long  as  I  live." 

When  this  transaction  is  unmasked,  the  whole  object  appears  to  have  been, 
that  the  stock  should  be  found  in  the  son's  name  at  the  father's  death,  to  defeat 
the  father's  covenant  in  the  appellant's  marriage  articles. 

A  great  deal  of  reasoning  and  disguise  is  made  use  of  in  the  declarations:  but 
the  whole  scheme  and  intention  of  them  apparently  was  to  gloss  over  the  transac- 
tion. The  respondent  had  no  right  in  Equity  to  change  the  nature  of  the  stock 
as  he  did.  The  private  transfer  was  a  breach  of  honor  and  confidence.  The 
father  did  not  mean  to  part  with  his  property  in  his  stock.  Had  be  wanted  any 
part  of  it  in  the  course  of  his  life,  he  might  have  called  upon  his  son  for  what  hui 
wants  required ;  who  perhaps  would  not  have  been  very  well  pleased  with  such 
a  requisition. 

VOL.  V.  16* 
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piece  of  waste  pfl4)er,  which  every  one  supposed  was  done  with  after 
the  execution  of  the  settlement  I  believe,  the  articles  were  aban- 
doned, and  the  settlement  made  upon  another  footing.  It  is  impos- 
siUe,  that  the  attorney,  who  prepared  the  articles  upon  the  instruc- 
tions of  all  parties,  would  have  omitted  the  covenants  of  the  father 
and  uncle,  if  at  the  execution  of  the  settlement  those  covenants  were 
intended  to  stand.  That  shows,  they  came  to  a  new  agreement. 
Such  a  covenant  as  this  was  never  entered  into.  It  would  extend 
to  his  wearing  apparel  and  furniture,  the  wine  and  beer  in  his 
cellar  (I).  There  must  have  been  a  considerable  variation  from  the 
articles,  if  a  settlement  had  been  made  upon  them.  It  is  admitted, 
his  debts  must  have  been  taken  out :  but  they  would  not  allow  him 
an  article  of  clothing.  The  attorney  consulted  on  both  sides  carries 
the  intention  into  execution  by  the  settlement.  It  can  only  be 
api^ied  to  the  personal  estate  he  had  at  his  death.  That  is  all  any 
man  in  his  senses  will  covenant  so  to  settle.  This  covenant  is  in 
effect  no  covenant.  That  in  Jories  v.  Martin  was  of  the  same  sort ; 
to  leave  equally  among  his  children  all  his  personal  estate  at  his 
death.  It  is  not  uncommon.  It  is  said  to  be  ineffective.  So  it  is. 
It  does  not  bind  him  from  defeating  it  by  converting  personal  prop- 

(1)  Ltwis  V.  MadockSf  ponty  vol.  viii.  150 ;  xviL  48. 

The  covennt  did  not  prevent  the  father  from  ffiving  the  stock  out  and  oat;  but 
if  he  chose  to  keep  it,  he  kept  it  applicable  to  the  general  engagements  he  had 
entered  into  for  his  family.  Lord  Cowper  said  in  the  case  of  l\vmir  v.  JSm- 
n\ng9^  *  that  if  the  father  was  permitted  to  act  according  to  the  facts  of  that 
case,  it  would  pat  an  end  to  the  custom  of  London.  He  was  a  great  man ;  and  to 
his  Lordship's  doctrine  I  declare  my  assent  So,  of  such  a  covenant  as  the  pres- 
ent Here  also  the  property  continued  to  answer  all  the  father's  own  purposes 
during  his  life.  If  a  rather  wUl  be  partial,  and  will  give  a  preference,  he  must  give 
against  himself;  and  not  make  a  mere  reversionary  gift.  He  should  immediately 
mi  himself  so  much  the  poorer  for  his  ^ift  If  he  is  willing  to  suffer  that,  let 
him  then  yield  to  the  impulse  of  his  paitialit)r.  But  if  a  father  may  effectuate 
his  purpose  bv  any  thing  short  of  thb,  it  will  furnish  perpetual  opportunitv  for 
subterfuge  and  scheme  to  defeat  and  disappoint  these  covenants :  which  ought  to 
be  most  honorably  observed  (a\ 

*  If  the  son  had  become  bankrupt,  I  rather  think,  his  creditors  might    [*  270] 
have  taken  the  stock ;  for  they  might  have  said,  aa  against  the  father, 
''you  have  allowed  your  son  to  appear  as  the  owner  of  this  property." 

If  the  father  became  bankrupt,  nis  creditors  would  have  had  a  clear  case  of  it; 
and  would  have  had  no  difficult  in  obtaining  the  stock  again.  Suppose  the  son 
to  have  died  in  the  ftthei's  life  time :  might  not  the  fiither  have  called  on  the  son's 
representatives  for  a  transfer  of  this  stock  ?  He  would  have  had  no  other  evi- 
dence of  the  trust  than  the  evidence  present  in  this  cause,  coupled  with  the 
receipt  of  the  dividend  from  time  to  time ;  which  indeed  would  have  been  strong 
evidence.  The  father  therefore  must  have  made  out  this  transfer  to  have  been  a 
transfer  in  trust  for  himself;  and  I  think,  that  he  would  have  reached  that  point 
in  a  Court  of  Equity. 

Upon  the  whole  I  therefore  conclude,  that  so  much  of  the  decree  below  as 
declares,  that  the  EiUrt  India  Stock  and  the  dividends  thereon  made  no  pert  of  the 
fathei^s  personal  estate  at  the  time  of  his  death,  be  reversed :  and,  beiiv  reversed, 
that  in  taking  the  account  the  said  East  India  3tock  and  the  dividends  tnereon  be 
considered  as  part  of  the  father's  personal  estate,  and  subject  to  his  covenant  in 
the  marriage  articles. 

•  t  Vem.  612. 

(a)  Sm  1  Story,  £q.  Jar.  \  382. 
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erty  into  real  estate,  wasting^  spending  it,  or  giving  it  away ;  pro^ 
vided  it  is  given  bona  fide,  and  upon  no  trust  for  himself.  The 
covenant  cannot  with  sense  operate  upon  any  thing  else,  without 
great  particularity.  A  man  may  covenant,  if  he  will,  as  to  all  the 
personal  estate  he  shall  ever  acquire.  The  execution  of  the  setde- 
ment  is  much  better  evidence  of  the  meaning  of  that  absurd  cove- 
nant than  the  words  found  in  the  articles.  But  it  does  not  rest  upon 
that  merely.  What  has  been  the  conduct  of  these  parties  ?  It  is 
said,  it  was  supposed,  the  settlement  had  exactly  executed  the  arti- 
cles, and  the  mistake  has  been  but  lately  discovered.  The  attorney 
lived  six  or  seven  years.  It  never  occurred  to  him,  that  any  part  of 
this  property  was  to  be  secured :  nor  to  the  two  trustees ;  one,  the 
father  of  her,  who  was  materially  interested  to  have  the  property 
secured.  Part  of  it  was  stock  ;  which  might  very  easily  have  been 
invested ;  which  was  so  obvious,  that  it  could  not  escape  the  atten- 
tion of  any  one.  Not  many  years  after  the  marriage  the 
[*272]  husband  was  laying  out  his  money  in. real  *" estate.  It  is 
strange,  the  Plaintiff's  right  should  not  be  adverted  to  by 
some  of  the  parties.  The  bill  and  the  evidence  state,  that  he  con- 
sulted Counsel  with  a  view  to  avoid  his  wife's  claim. 

The  next  point  is  perfectly  new,  particularly  after  Jcmes  v.  Martin; 
that,  supposing  it  too  late  now  to  make  the  settlement  different  from 
what  it  is,  yet  the  covenant  in  the  settlement  is  so  absurd,  that  your 
Lordship  should  correct  it,  or  prevent  an  evasion  of  it  by  the  pur- 
chase of  real  estate.  Upon  what  ground  ?  What  qualification  of 
the  covenant  would  they  have  ?  They  suppose  the  settlement  to 
have  been  articles  only.  This  has  no  resemblance  to  the  common 
case  of  articles  giving  the  estate  to  the  husband  and  the  heirs  of  his 
body.  A  Court  of  Equity  never  will  totally  change  the  nature  of 
the  covenant  The  Attorney-General  suggested  a  covenant  to  re- 
strain him  from  converting  the  personal  estate  into  real  estate.  I 
never  saw  such  a  covenant.  The  effect  would  be  to  tie  up,  not 
only  the  personal  estate  he  then  had,  but  all  he  should  ever  acquire. 
A  covenant  by  a  man  to  leave  at  his  death  was  in  Jones  v.  Martin 
admitted  to  be  a  very  common  covenant ;  though  it  was  admitted, 
it  might  be  evaded  upon  the  ground,  that  prevailed  in  that  case. 
It  was  argued  in  the  House  of  Lords,  that  in  effect  it  was  a  gift  at 
the  death ;  and  the  cases  upon  the  custom  of  London,  and,  among 
them,  TomJcyns  v.  LadbroJce  (I),  were  cited,  and  decided  that  case. 
Those  cases,  though  not  exactly  cases  of  covenant,  come  very  near 
it ;  for  the  woman  of  course  trusts  to  the  interest  under  the  custom. 
Those  and  many  more  such  cases  all  go  upon  the  question,  whether 
the  property  was  absolutely  disposed  of  by  the  husband  in  his  life- 
time, or  not :  but  no  question  was  ever  made,  that  if  a  freeman  of 
London  chooses  to  defeat  the  interest  of  his  wife  and  children,  be 
has  the  power  to  do  so,  because  the  custom  operates  only  upon  the 
personal  estate  he  shall  have  at  his  death.     So  does  this  covenant. 

(l)dVe6.59|. 
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It  is  begging  the  question  to  say,  it  is  a  fraud  upon  the  covenant  to 
convert  the  personal  estate  into  real.  It  is  no  fraud  upon  it,  if  the 
covenant  does  not  prevent  it. 

The  gift  of  the  6002.  to  Mrs.  Willis  for  her  services  has  not  been 
impeached  ;  and  to  do  so  would  be  directly  contrary  to  all  the  cases, 
and  to  Jones  v.  Martin ;  in  which  it  was  admitted,  that  if  the  gift 
had  been  real,  it  would  have  been  good ;  and  the  only 
*  question  was,  whether  there  was  a  trust;  and,  whether  [*273] 
as  the  father  reserved  the  benefit  to  himself  for  his  life, 
and  gave  only  a  reversicmary  interest  to  his  son,  it  could  be  consid- 
ered a  complete  gift.  The  House  of  Lords  held  it  was  not ;  admit- 
ting, that  if  it  had  been  a  complete  gift,  it  would  have  stood. 

Lord  Chancellor  [Loughborough].  I  do  not  think  it  necessa- 
ry to  trouble  the  Plaintiff's  Counsel  to  reply.  The  bill  comes  before 
me  now,  praying,  upon  the  ground  of  an  article,  that  the  settlement 
executed  after  marriage,  as  far  as  it  does  not  execute  the  intention 
of  the  article  entered  into  before  marriage,  shall  be  rectified  ;  as  it 
happens,  in  the  event,  for  the  benefit  of  the  wife :  but  it  must  be 
determined  exactly  upon  the  sa^ne  principle  as  if  he  had  a  numerous 
family  of  children.  If  the  act  he  did  would  not  have  been  valid  in 
that  case,  it  cannot  be  valid  against  the  wife.  Whatever  disagree- 
ment existed  between  them,  whether  he  was  founded,  or  not,  in  his 
opinion  upon  her  conduct,  he  had  no  more  right  to  defeat  her  claim 
than  he  had  to  defeat  the  whole  object  of  the  settlement. 

Ever  since  the  case  of  fVeat  v.  Eristey  it  has  never  been  a  doubt, 
that  if  a  settlement  executed  subsequent  to  marriage,  purporting  to 
be  in  execution  of  articles  entered  into  before  marriage,  does  not 
take  the  effect,  though  it  follows  the  words,  of  the  articles,  this  Court 
will  rectify  that  error  in  the  fiame  of  the  settlement.     It  is  obvious 
here,  that  the  settlement  so  drawn  is  clearly  and  demonstrably  an 
improper  execution  of  the  articles :  improper  in  point  of  judgment ; 
for  the  marriage  taking  place  upon  these  articles,  and  no  other  writ- 
ten document  of  the  agreement  between  them,  and  the  articles  for- 
mally executed  under  seal,  whatever  the  rights  of  the  parties  are 
by  the  articles,  it  is  totally  impossible,  that  any  parties  to  these 
articles   could  be   discharged   from   any   one   obligation   imposed 
by  the  articles.     The  first  thing,  that  occurs  upon  the  settlement, 
three  months  having  been  given  for  the  preparation  of  it,  is,  that  the 
covenant  of  the  father  is  omitted.     It  is  of  no  consequence,  that  his 
circumstances  were  at  that  time  bad.     He  is  alive.     It  is  of  no  mo- 
ment, whether  in  point  of  value  it  might  be  useful  to  the  wife  and 
children.    That  is  matter  of  mere  speculation.     It  might  not  be 
likely,  that  much  might  come  from  the  father :  but  the  at- 
torney had  no  right  to  leave  it  out.     It  was  clear  *  mistake     [*  274] 
of  the  attorney.     The  covenant  of  Willis,  a  man  of  sub- 
stance, is  also  omitted.     That  covenant  was  Ukely  to  be  attended 
^rith  considerable  benefit.     In  fact,  I  suppose,  they  found  it  better 
to  take  the  distributive  share  under  the  agreement  than  according  to 
the  strict  covenant :   or  perhaps  the  artidkes  were  unknown :   but  if 


274  BANDALL  «•  WILLIS.  [1800. 

they  had  been  known^  it  was  a  fair  option  to  take  the  distributive 
share,  about  8002.,  rather  than  wait  the  specific  performance  of  the 
covenant ;  which  must  have  been  suspended  during  the  life  of  Dinah 
Willis.  In  both  those  instances  there  is  a  variation  from  the  arti- 
cles. The  settlement,  which  is  a  peculiar  settlement,  is^  that  the 
estates  described,  which  are  all  the  real  estate  he  had,  shall  be  con* 
veyed  to  trustees  to  the  use,  after  the  marriage,  of  him  and  his  wife, 
for  their  lives  and  the  life  of  the  survivor,  and  after  their  decease  to 
be  converted  into  personal  estate,  and  divided  equally  among  ihe 
children,  and  in  default  of  such  issue  to  the  right  heirs  of  the  wife. 
After  stating.this  to  be  the  effect  of  the  agreement  of  the  parties  as 
to  his  real  estate,  it  proceeds  thus : 

^<  And  also  all  and  singular  my  personal  estate  of  what  nature  or 
kind  soever." 

In  the  exposition  of  these  words  there  is  one  construction,  they 
obviously  cannot  bear :  that  is,  a  specific  settlement  of  every  article 
of  personal  estate,  that  within  the  period  allowed  for  the  settlement 
he  might  be  possessed  of.  Personal  estate  is  so  fluctuating  in  its  na- 
ture, that  it  is  impossible  to  make  every  thing,  every  chair  and  stool, 
the  provisions  in  the  house,  &c.  the  subject  of  a  settlement  The 
meaning  is  truly  expressed,  but  defectively  executed,  in  the  settle- 
ment ;  that  it  is  an  engagement  as  to  the  personal  estate,  when  it 
could  be  ascertained,  namely,  at  his  death,  giving  the  use  to  him 
clear  and  absolute,  and  the  residue  at  his  death  to  be  the  subject. 
But  it  is  to  be  settled  so,  that  it  cannot  be  disappointed  by  any  act  by 
him  ;  and  nothing  is  more  obvious  than  what  ought  to  be  the  cove- 
nant ;  that  easy,  plain,  covenant,  that  the  lands,  he  might  purchase, 
should  with  regard  to  the  wife  and  children,  the  objects  of  the  set- 
tlement, be  considered  as  personal  estate :  otherwise  it  conveys  no 
right,  a  chance,  and  nothing  but  a  chance  ;  which  the  Court  will 
never  intend  upon  an  article. 

It  is  said,  there  have  been  many  settlements,  in  which  a  covenant 
by  the  husband,  or  the  fiither  of  the  wife,  as  in  Janet  v. 
[*  275]  Martiuy  ^  that  the  personal  estate  shall  be  left  in  a  particu- 
lar manner,  has  been  confined  to  what  he  should  leave  at 
his  death.  If  a  formal  deed  was  executed  before  marriage,  contain- 
ing such  a  covenant,  it  is  impossible,  that  I  could  do  any  thing  with 
it.  But  an  article  is  only  the  head  and  minute  of  an  agreement,  not 
to  be  followed  literally  (a).  In  West  v.  Erisaey  the  deed,  that  was 
executed,  an  article  before  marriage,  was  to  settle  the  estate  in  such 
a  manner,  that  the  husband  would  have  had  an  estate  tail.  The  settle- 
ment copied  the  very  words  of  the  articles :  but  the  House  of  Lords 
held,  that  the  person  who  was  to  execute  that  article,  if  he  had  used 
proper  skill,  ought  not  to  have  taken  the  very  words,  because  he 
gave  the  estate  tail  to  the  father ;  which  could  not  be  the  inten- 
tion ;  but  that  he  ought  to  have  limited  an  estate  for  life,  with  re- 

(a)  Tabh  v.  •^rdur,  3  Hen.  &  Munf.  399.  Settlements  in  pursuance  of  mar- 
mge  articles  must  not  always  be  made  according  to  their  legal  import,  but  in  con- 
jformity  with  the  intention  of  the  parties.    SmUk  y.  MnxweUj  1  HiU,  103. 
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mainders  in  strict  settlement.  What  is  the  ground  of  that  determi- 
nation ?  The  words  were  simple  and  plain  in  the  articles  ;  and  the 
same  words  were  taken  in  the  settlement :  but  the  effect  was  to  put 
it  in  the  power  of  the  father  by  an  act,  a  formal  act,  and  which  it 
was  to  be  presumed  he  would  have  done,  to  defeat  the  object. 

In  this  case  I  take  the  sense  of  the  articles  to  be,  that  he  should 
leave  all  his  personal  estate  at  his  death  tied  up  in  the  same  manner 
that  the  real  estate  was  directed  by  the  settlement :  so  that  it  should 
not  he  in  his  power,  if  he  quarrelled  with  his  wife  or  children,  by 
laying  out  that  personal  estate  in  land,  and  giving  it  to  any  purpose 
he  thought  fit,  to  defeat  the  object.  He  might  have  done,  I  will  not 
suppose  so  harsh  a  thing  as  giving  it  away  from  them ;  but  he  might 
have  done  this :  he  might  have  limited  strict  estates  for  life  to  his 
children :  but  that  would  not  be  within  the  purpose  of  the  articles ; 
and  the  children  might  have  reclaimed  it.  The  person  therefore, 
who  drew  the  settlement  ought  to  have  inserted  the  covenants  of  the 
uncle  and  the  father,  all  within  the  consideration  of  the  settlement, 
and  the  object  of  the  marriage ;  and  for  the  same  reason  he  should 
have  added  that  short  and  obvious  covenant  by  the  husband,  that 
what  real  estate  he  should  purchase  should  be  considered  as  to  the 
objects  of  the  settlement  as  personal  estate. 

As  to  the  other  point,  whether  the  gift  of  the  600Z.  to  the  De- 
fendant is  good,  there  is  no  occasion  to  discuss  that. 
They  do  not  quarrel  with  it.  *  But  I  do  not  think,  if  the  [*  276] 
article  had  been  brought  before  the  Court  for  execution, 
upon  such  a  marriage,  and  the  case  of  an  infant,  where  it  is  impos- 
sible, that  any  thing,  that  would  defeat  the  effect  of  the  settlement, 
could  prevail,  if  he  had  made  a  gift,  choosing  to  deprive  himself  of 
it,  it  would  have  been  held  good. 

The  prayer  of  the  bill  is  very  correctly  confined  to  the  real  estate 
purchased  with  the  personal  estate.  They  do  not  pray,  that  all  the 
real  estate  he  died  seised  of  may  be  conveyed  ;  for  if  any  estate  des- 
cended to  him  during  the  marriage,  that  wa^  not  a  subject  of  the 
settlement.  Upon  the  fact  all  the  real  estate  he  had  at  his  death 
was  the  purchases  made  by  him  out  of  the  personal  estate. 

The  decree  declared,  that  upon  the  true  construction  of  the  arti- 
des  the  personal  estate,  which  Robert  Randall  was  possessed  of  at 
the  time  of  the  execution  of  the  said  articles,  and  which  hath  been 
since  laid  out  in  land,  ought  to  have  been  subject  to  the  provision 
made  by  the  said  articles  and  settled  for  the  benefit  of  his  wife  and 
children,  in  like  manner  as  the  real  estate,  which  was  the  object  of 
the  settlement.  An  account  was  directed  of  the  personal  estate, 
which  the  testator  was  possessed  of  at  the  time  of  the  execution  of 
the  articles ;  and  the  Master  was  directed  to  inquire,  whether  such 
personal  estate  or  any  and  what  part  thereof  was  laid  out  in  the  pur- 
chase of  all,  or  any  and  which,  of  the  estates  devised  by  the  will  of 
the  testator  to  the  Defendant  Dinah  Willis ;  and  it  was  ordered, 
that  the  sedd  Defendant  do  convey  such  estates  as  the  Master  shall 


376  RicNBAIX  V*  WIlrLIff^  [1800. 

find  were  purchased  with  such  pari  of  the  testator's  personal  estate, 
as  the  testator  was  possessed  of  at  the  time  of  the  execution  of  the 
articles,  to  the  Plaintiff,  or  as  she  shall  appoint.  An  account  was 
directed  of  the  rents  and  profits  of  the  estates  purchased  with  the 
-said  personal  estate,  come  to  the  hands  of  Dinah  Willis,  and  an  ac- 
count of  the  other  personal  estate  of  the  testator,  come  to  her  hands, 
and  of  his  debts,  &c.  The  costs  of  all  parties  were  directed  to  be 
paid  out  of  the  testator's  estate  (1). 

1.  Upoiv  application  to  a  Court  of  Equity  ta  carry  maniag^  articles  into  execu- 
tion, the  Court  will  decree  it  to  be  done  in  the  strictest  manner,  not  leaving  it  in 
the  husband's  power  to  defeat  and  annul  the  substantial  intent  of  the  articles  by 
confining  the  performance  to  the  mere  letter:  Sbrtat/idd  v.  Strtatfidd,  Ctu  temp. 
Talb.  181 :  for,  in  Equity,  articles  are  considered  as  minutes  only,  and  the  Court, 
where  it  finds  the  words  short  and  defective,  will  presume  what  was  the  probable 
intent  Marquis  of  Blanford  v.  Dudvus  of  Marlboroughj  2  Atk.  545 ;  Taggart  v. 
TaggaH,  1  Sch.  &  Lef.  87 ;  Trevor  v.  Trewr,  1  P.  Wms.  631.  Even  when  such 
a  settiement  has  been  actually  executed,  and  does  not  rest  in  articles,  the  Court, 
by  virtue  of  the  contract,  mayr  be  enabled  to  deal  with  the  settiement  so  as  to 
effect  the  intention  of  the  parties,  and,  with  that  view,  to  put  upon  technical  words 
a  sense  which,  legally  and  stricUy,  would  be  inadmissible  in  other  cases.  Choi- 
monddey  v.  Cliniony  2  Meriv.  347,  citing  Sewnour  v.  jBoreraon,  a  note  of  which  is 
to  be  found  in  Nels.  121.  And  it  is  qmte  clear  the  operative  part  of  a  family  set- 
tiement may  be  reformed,  so  as  to  accord  with  the  intention  declared  in  the 
recital.    See,  cmit^  the  note  to  Dortm  v.  Ross^  1  V.  57. 

2.  The  present  case,  Lord  Eldon  has  observed,  was  one  involvii^  a  good  deal 
of  difficulty,  some  part  of  which  his  Lordship  thought  the  decree  had  not  very 
satisfactorily  disposed  of;  (Lewis  v.  Madinks^  8  Ves.  155 ;)  and  when  the  case 
just  cited  was  again  brought  on  for  farther  directions,  (as  reported  17  Ves.  57,)  it 
was  determined  that  an  estate,  purchased,  as  in  the  principal  case,  with  money 
bound  with  a  trust  or  obligation,  did  not  specifically  belong  to  the  party  who  had 
a  right  to  the  money,  (which  was  Lord  Rosslyn's  decision,)  although  the  person- 
alty laid  out  in  lan&  continued,  as  to  the  party  in  whose  fkvor  the  obligation  had 
been  entered  into,  still  personal  estate,  with  the  amount  of  which  the  lands  were 
chargeable.  So,  Lord  Manners  decided,  in  Savage  v.  CcnroU,  1  Ball  &  Bea.  285, 
that  money  may  be  followed  as  a  charge  upon  the  land  purchased  with  it,  but  no 
farther.  And  to  the  same  effect  is  the  case  of  Lane  v.  Dighton^  where  Sir 
Thomas  Clarke,  M.  R.  declared  that  money  bound  by  marriage  articles,  but  which 
had  been  invested  by  the  husband  in  the  purchase  of  real  estate,  ought  to  be  con- 
sidered in  the  same  plight  and  condition  as  if  the  same  had  not  been  invested ; 
which  decree  was  affirmed  by  Lord  Hardwicke,  and  the  principle  thereof  dis- 
tinctiy  recognized  by  Sir  William  Grant  in  Lench  v.  Lenehy  10  Ves.  517.  Though 
Courts  of  ^uity  are  cautious  how  they  follow  money  into  land,  (Rtfall  v.  Byall^  1 
Atk.  59,)  and  never  do  so  unless  the  money  can  be  *'  ear-marked,"  (Perry  v.  PAe- 
UpSy  17  Yes.  183 ;  DejUon  v.  Davies,  18  Ves.  502,)  yet  it  seems  now  setued,  that 
^en  the  fact  of  the  investment  of  money,  bound  with  a  trust  or  obligatioo,  in 
land  is  distinctiy  proved,  (for  which  purpose  parol  evidence  is  admissible,)  there 
the  money  may  be  followed.  LenA  v.  Lenchj  ttbi  supra.  The  ground  upon 
which  parol  evidence  is  admitted  in  such  cases  seems  to  be,  that  trusts  by  ti?^'- 
eation,  or  by  operation  of  law,  are  not  within  the  Statute  of  Frauds.  loung  v. 
PecH%,  2  Atk.  257;  ffiUis  v.  mUis,  2  AtL  71 ;  .Ononrnwus  case,  2  Ventr.  361. 

3.  A  person  may,  by  covenant  or  settiement,  bind  aLU  the  property  of  whk;h  he 
shall  die  possessed,  and  yet  retain  a  free  power  of  disposition  during  his  life,  by 
expenditure  even  the  most  improvident,  or  by  gift,  if  absolute  and  immediate, — 
against  which  his  own  interest  would  afford  some  security :  Lewis  v.  Mddocks,  17 

(1)  Postj  Lewis  V.  Madocks,  vol.  viii.  150;  xvii.  48;  Garthshore  v.  Chaliej  x.  i.; 
Cochran  v.  Graham^  Fortescue  v.  Hennahj  xix.  63,  ^ ;  PrehhU  v.  Baghurst,  I 
Swanst  309,  upon  a  bond  to  settie  real  estate,  if  the  obligor  should  during  his 
life  become  seised  of  any.    CotUen  v.  Mimmgj  1  Madd.  1^. 
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Ves.  50;  J(me»  v.  Martin^  5  Ves.  266  (jn  note);  Bradishy.Bnxdi$h,2  Ball  &  Bea. 
489:  but  he  will  not  be  allowed  to  defeat  his  covenant  by  any  disposition  which 
is  in  effect,  though  not  in  fonn,  testamentary.  Gregor  v.  Kempj  3  Swanst  404,  n. ; 
IhrUmme  v.  Hmnah,  19  Yes.  71 ;  Cochran  v.  GrdSan^  19  Yes.  6a 

4.  The  difficulty  which  Lord  Rossljm,  in  the  principal  case,  considered  as 
amounting  to  impossibility,  and  which  Lord  Nottingham  had,  lone  before,  held  to 
be  a  most  objectionable  a^preement,  VCoht  v.  Bishop,  3  Swanst  lOl,  n.)  namely, 
that  of  making  every  specific  item  of  personalty,  to  be  subsequently  acquired  by 
the  settlor,  the  subject  of  settlement,  occurred  in  Lewis  v.  Madodcs,  8  Yes.  157 ; 
but  Lord  Eldon  observed,  that  although  it  might  be  difficult  to  execute  such  a 
coveaant  as  to  some  particulars,  that  was  no  reason  why  it  should  not  be  executed 
as  far  as  possible:  his  Lordship,  indeed,  has  repeateifiy  declared,  that  the  diffi- 
culty attendinjp  an  api^ication  is  no  objection  to  its  being  entertained  by  a  Court 
of  Equity.  Turners.  Mergauy  8  Yes.  145;  Ead  of  Radnor  v.  Shq/toe,  11  Yes. 
454 ;  GatkeU  v.  Harmon,  y  Yes.  503;  Wakrs  v.  $Wor,  15  Yes.  &;  Momev 
General  v.  Foider,  15  Yes.  88;  Mhn/  v.  The  WkUstMe  Company,  19  Yes.  310. 
To  the  same  effect  is  tlie  decision  in  Ftaron  v.  WM,  14  Yes.  Ss,  where  it  was 
laid  down,  that  it  is  contraiy  to  the  course  of  authorities  to  omit  putting  a  con- 
struction upon  words,  though  vague  and  difficult,  which  call  for  a  construction,  uf 
res  magis  wdeaL 
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ptoLLS.— 1800,  Feb.  25.— -Ante,  Yol.  HI.  170.] 

A  CAEDiTOR  being  decreed  to  re-convey  on  payment  of  what  was  due  on  an 
estate  in  the  West  Indies,  acquired  by  an  unconscientious  use  of  legal  process, 
was  deprived  of  costs  subsequent  to  me  payment  of  money  into  Court. 

This  cause  (reported,  nnt^,  Vol.  III.  170),  stood  for  judgment 
upon  the  only  remaining  point,  the  Defendant's  claim  of  costs. 
The  accounts  had  been  taken  under  the  former  decree.  The  Plain- 
tiff had  died  since  the  hearing ;  and  a  supplemental  bill  and  bill  of 
revivor  had  been  filed.  A  sum  of  2500/.  had  been  paid  into  Court 
by  the  Plaintiff  under  an  order,  made  the  25th  of  March,  1793,  on 
obtaining  the  injunction. 

Master  or  the  Rolls  [Sir  Richard  Pepper  Ardek].  I  have 
the  same  opinion  upon  the  merits  of  this  cause,  that  I  had,  when  it 
was  originally  heard.  It  is  not  necessary  upon  this  occasion  to  re- 
peat the  circumstances.  The  Report  of  the  case  is  already  in  print ; 
and  the  only  point  reipaining  to  be  determined  by  me  is  as  to  the 
costs ;  and  for  that  purpose  I  have  read  over  all  the  proceedings. 

It  is  insisted,  that  though  the  Defendant  has  failed,  yet  he  is  en- 
titled to  costs,  and  to  be  looked  upon  as  a  mortgagee.  Without 
going  again  into  the  merits  of  the  cause,  it  is  enough  to  state,  that 
it  appears  to  be  shortly  this :  that  this  Defendant,  after  having  been 
delayed  for  a  debt  due  from  the  Plaintiff  for  many  years,  found  out 
at  last,  that  he  had  a  remedy  by  proceeding  against  the  Plaintiff's 
estate  in  the  Island  of  St.  Christopher ;  and  that  by  proceeding  accord- 
ing to  the  rules  of  the  Island,  there  was  a  mode,  by  which  the  estate 
might  be  brought  to  sale  without  any  Jcnowledge  of  the  Plaintiff  of 
such  a  proceeding  going  forward  (^.     By  the  rules  of  the  Island, 

(1)  Stat  5  Geo.  11.  c.  7. 
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as  I  am  now  to  understand  it,  though  I  cannot  think,  if  the  Courts 
of  the  Island  had  been  applied  to,  it  would  have  been  permitted,  if 
the  Defendant  is  not  resident  in  the  Island,  and  has  no  attorney  in 
the  Island,  service  of  notice  at  the  last  place  of  abode,  or  fixed  up- 
on the  freehold,  is  sufficient  for  the  purpose  of  bringing  the  estate 
to  sale.  The  Plaintiff  was  a  reversioner  after  the  life  estate  of  his 
mother.  Therefore  no  notice  there  given  could  possibly  operate  as 
a  notice  to  him.  It  might  as  well  have  been  in  any  other  Island,  or 
upon  the  Royal  Exchange  in  London.  However,  the  Plaintiff  in 
that  action  thought  fit  to  resort  to  that  law.  It  must  never 
[*  278]  be  forgot,  that  the  only  object  of  that  law  is,  that  *  Plain- 
tiffs may  enforce  payment  of  their  debts ;  and  that  is  the 
mode  chalked  out  for  that  purpose  ;  and  the  mode  is  such,  that  I 
can  hardly  conceive,  if  the  Courts  of  the  Island  were  applied  to,  it 
would  be  permitted  to  go  to  this  extent  by  bringing  the  estate  to 
sale,  without  any  particular,  or  any  inquiry  into  the  incumbrances 
afiecting  it.  It  is  perfectly  clear,  that  the  Defendant  resorting  to 
this  law  proceeded  to  a  sale  of  the  estate,  not  with  an  object  of 
getting  payment  of  his  debt ;  for,  if  so,  I  think  he  was  perfecdy 
justified  in  that :  but  it  is  clear,  it  was  not  with  that  view,  but  in 
order  to  make  himself  master  of  the  estate.  That  is  an  object  not 
legitimate :  nor  such  as  any  creditor  should  in  any  Court  be  per- 
mitted to  effect. 

At  the  sale,  that  took  place  under  that  proceeding  before  the 
Provost  Marshal,  the  Defendant  was  the  only  purchaser ;  as  may  be 
supposed.  It  is  not  to  be  denied,  that  this  Plaintiff  had  an  object 
to  delay  the  Defendant  as  to  the  payment  of  his  debt.  It  is  clear, 
he  had  notice,  that  proceedings  were  instituted  in  the  Island :  but 
he  had  not  an  idea,  that  it  was  possible  for  the  Defendant  to  carry 
that  proceeding  to  the  effect,  to  which  it  has  been  carried.  There- 
fore he  rested  without  making  that  tender,  which,  I  think,  he  ought 
to  have  made.  Some  time  before  it  came  to  his  knowledge,  what 
the  effect  of  the  sale  actually  was,  but  after  he  had  notice  of  the 
proceedings,  applications  were  made,  that  the  Defendant  would  for- 
«  bear  to  use  it  for  the  purpose  of  holding  the  estate,  and  be  content 
with  his  principal  and  interest.  That  he  refused :  and  many  rea- 
sons are  given,  that  it  was  right,  and  not  unconscionable  in  him. 
Those  applications  having  failed,  the  bill  was  filed.  Upon  the 
answer  coming  in  a  motion  was  made  for  an  injunction  to  restrain 
the  Defendant  from  proceeding  to  take  possession.  Upon  looking 
very  minutely  into  all  the  proceedings  it  appears  to  me,  that  after 
that  injunction  was  granted,  it  was  the  business  of  the  Defendant 
to  have  acquiesced,  and  accepted  the  money  paid  into  Court.  He 
thought  fit  to  do  otherwise.  The  cause  has  proceeded  in  a  very  ex- 
pensive manner.  A  commission  went  to  the  Island  to  examine  wit- 
nesses to  all  the  particulars.  When  the  cause  came  to  a  hearing,  I 
was,  as  I  am  now,  clearly  of  opinion,  that  it  was  contrary  to  justice, 
that  this  proceeding  should  be  made  use  of  for  any  other  purpose 
than  the  Act  of  Parliament  intended ;  namely,  that  parties  having 
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constructive  notice  should  be  liable  to  all  the  inconvenience  re- 
sulting from  it.  Nothing  has  been  done  since  but  taking  the 
accounts.  A  supplemental  bill  was  filed  upon  the  late  Lord 
Cranstown's  death:  and  now  it  is  insisted,  that  the  Defendant 
is  entitled  to  all  the  costs.  At  first  I  thought,  as  the  money 
paid  into  Court  might  have  been  sufficient  to  pay  him,  he  might 
have  been  entitled  to  all  the  costs.  But  upon  looking  into  it  I  think, 
it  was  not  a  proper  defence  for  him  to  make ;  and  he  ought  to  have 
accepted  the  money  tendered  to  him ;  after  which  there  was  no 
farther  trifling  upon  the  part  of  the  Plaintiff;  and  it  is  too  much  in 
a  Court  of  justice,  thinking  the  Defendant  was  not  right  in  the  de- 
fence he  made,  to  give  him  his  costs ;  and  it  is  not  proper,  that  the 
Plaintiff  should  be  charged  with  all  the  costs. 

The  decree  directed  a  reference  to  the  Master  to  tax  the  Defend- 
ant his  costs  of  the  original  cause  from  the  time  the  bill  was  filed  to 
the  time  the  money  was  paid  into  Court  by  the  Plaintiff  under  the 
order,  made  the  25th  of  March,  1793,  and  also  his  costs  of  the 
cause  subsequent  to  the  hearing ;  also  the  costs  of  all  parties  upon 
the  supplemental  bill  and  bill  of  revivor ;  to  be  paid  by  sale  of  so 
much  of  the  Bank  Annuities  as  will  be  sufficient  for  that  purpose : 
but  as  to  the  costs  of  the  original  cause  from  the  time  of  paying  the 
money  into  Court  and  the  hearing  no  costs  were  given  on  either 
side.  The  Master  was  directed  to  compute  subsequent  interest 
upon  the  sum  reported  due  to  the  Defendant ;  and  it  was  directed, 
that  the  same  with  such  interest  should  be  paid  to  the  Defendant 
upon  his  executing  a  reconveyance  to  Lord  Cranstown,  the  Defend- 
ant in  the  supplemental  cause,  of  all  the  interest  obtained  under  the 
sale  by  the  Provost  Marshal  of  the  Island  of  St.  Christopher's,  with- 
out prejudice  to  any  other  interest  the  Defendant  Johnston  may  have 
in  the  premises  (H.  The  residue  of  the  money  arising  from  the 
sale  of  the  Bank  Annuities  was  directed  to  be  paid  to  the  executors 
of  the  late  Lord  Cranstown.    

Scs,  anie^  the  notes  to  &  C.  3  V.  170. 

(1)  This  was  upon  a  suggestion  that  he  had  a  paramount  mortgage. 
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BEAUCHAMP  t;.  THE  EARL  OF  HARDWICKE. 

[1800,  Feb.  26.] 

CoNSTRUCTioir  of  sevenl  testamentaiy  papere;  that  some  revoked  others:  probate 

havinff  been  granted  of  alL  (a) 
The  Lord  Chancellor  of  opinion,  that  it  is  expedient  to  apply  the  provisions  of  the 

Statute  of  Frauds  as  to  devises  to  wills  or  personal  estate,  [p.  285.] 

The  Ecclesiastical  Court  granted  probate  of  five  testamentary 
papers,  marked  A.  B.  C.  D.  E.,  as  the  last  will  of  Laetitia  Beau- 
champ  Proctor,  deceased. 

The  paper  marked  A.,  was  as  follows :  the  passages  between  in- 
verted commas  being  copied  verbatim : 

*'  This  is  the  last  will  and  testament  of  me  Laetitia  Beauchamp 
Proctor  of  Upper  Grosvenor  Street,"  &c.  ^  The  testatrix  then  gave 
several  specific  legacies  of  pictures,  drawings,  books,  and  prints,  and 
some  pecuniary  legacies  for  mourning ;  and  reciting,  that  she  had  a 
number  of  other  trinkets,  that  would  not  fetch  much,  if  sold,  she 
desired,  they  might  be  equally  divided  between  her  two  sons  Wil- 
liam Henry  Beauchamp  and  Christopher  Beauchamp,  excepting  jew- 
els of  every  kind,  and  all  valuables,  such  as  medals,  the  gold  stone, 
&c.  "  In  this  I  trust  to  the  discretion  of  my  sister  Agneta  York. 
And  as  to  all  the  rest  and  residue  of  my  personal  estate  of  what  na- 
ture or  kind  soever  I  give  and  bequeath  it  in  trust  to  the  Earl  of 
Hardwicke,  the  Honourable  John  EUot,  and  Charles  Yorke,  Esq. 
and  the  survivor  of  them,  and  the  executors  and  administrators  of 
such  survivor,  to  be  by  them  converted  into  money  and  laid  out  in 
Government  or  real  securities  to  the  best  advantage  in  their  names, 
upon  trust  to  pay  over  and  apply  the  interest,  dividends  and  produce, 
of  the  same  to  the  use  and  benefit  of  my  said  sons  William  and 
Christopher  Beauchamp  and  their  assigns  in  equal  moieties  during 
the  term  of  their  natural  lives :  their  respective  receipts  for  the  same 
from  time  to  time  being  a  suflficient  discharge  to  the  said  trustees ; 
and  after  the  decease  of  my  said  two  sons  William  and  Christopher 
or  either  of  them  then  to  pay  and  apply  the  interest,  dividends  and 
produce,  aforesaid,  unto  and  towards  the  maintenance  and  education 
of  the  children  they  may  leave  respectively,  until  they  shall  attain 
their  age  of  twenty "One,  or  be  married,  by  equal  moieties :  that  is  to 
say,  the  moiety  of  the  said  William  after  his'^decease  to  go  and  be 
applied  to  and  for  the  use  of  his  children  in  equal  shares ;  and  the 
moiety  of  the  said  Christopher  after  his  decease  to  go  and 
[*281]  be  *  applied  to  and  for  the  use  of  his  children  if  any  in 
equal  shares  ;  and  in  case  either  of  my  said  sons  William 
and  Christopher  shall  happen  to  die,  leaving  no  children,  my  will  is, 

(a)  The  Ecclesiastical  Courts  do  not  confine  the  testamentary  disposition  to  a 
single  instrument:  but  they  will  consider  several,  of  different  natures  and  forms, 
as  constituting  altogether  uie  will  of  the  deceased.  Sandford  v.  Vaughan,  1  Phil- 
lim.  99, 128 ;  HarUy  v.  Bagah/ow,  2  Phillim.  48 ;  MasUrman  v.  Maberley,  2  Hagg. 
235 ;  1  Williams,  Executors,  (2d  Am.  ed.)  61. 
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that  the  said  trustees  shall  pay  and  apply  the  interest,  dividends,  and 
produce,  of  the  moiety  of  my  said  son  dying  without  children  to 
the  use  and  benefit  of  my  other  son  during  his  natural  life,  and  after 
his  decease  to  the  use  and  benefit  of  his  children ;  and  that  after 
the  decease  of  both  my  sons,  and  when  and  so  soon  as  all  the  chil- 
dren they  may  respectively  leave  shall  attain  their  ages  of  twenty- 
one,  or  be  married,  the  said  trustees  shall  transfer  and  divide  the 
principal  moneys  and  capital  intrusted  to  them  unto  and  among  the 
said  children,  equally,  share  and  share  alike :  the  portions  of  each 
child  to  be  paid  and  transferred  to  him  or  her  on  attaining  the  age 
of  twenty-one  years  or  being  married ;  and  in  case  both  my  said 
sons  William  and  Christopher  shall  happen  to  die,  leaving  no  issue 
or  lineal  descendants  living  at  the  time  of  their  death,  I  bequeath 
the  trust  moneys  to  my  nephew  Charles  Yorke,  Esq.  to  his  sole  use 
and  disposal." 

She  then  gave  some  directions  as  to  her  funeral ;  and  proceeded 
thus: 

^<  I  appoint  my  mster  Agneta  Yorke,  the  Honorable  John  Eliot, 
Charles  Yorke  Esq.  and  Christopher  Beauchamp  Esq.  my  execu- 
tors." Then,  after  some  farther  directions  to  her  executors,  <<  And 
this  is  my  last  will  and  testament :  in  witness  whereof  I  the  said 
Lsetitia  Beauchamp  Proctor  the  testator  have  to  this  my  last  will 
and  testament  set  my  hand  and  seal  this  " 

'^  Signed  sealed  published  and  declared  by  the  said 

Lsetitia  Beauchamp  Proctor  the  testator  as  and  for  her 

last  will  and  testament  in  the  presence  of  us  who  have 

subscribed  our  names  as  witnesses  in  her  presence  and  in 

the  presence  of  each  other." 

This  paper  was  neither  signed  by  the  testatrix,  nor  by  any  wit- 
ness: nor  was  it  dated.  It  was  all  written  by  the  testatrix,  except  in 
the  appointment  of  executors  the  words  <<  and  Christopher  Beau- 
champ Esq. ; "  which  were  interlined  in  a  different  hand. 

♦The  paper,  marked  B.,  written  also  by  the  testatrix,  [*282] 
began  thus: 

"  After  having  made  some  bequests  this  to  follow  as  to  all  rest  and 
residue  of  my  personal  estate  of  what  nature  or  kind  soever  I  give 
and  bequeath  it  q^.  in  trust  to  (two  or  more  trustees)  and  the  sur- 
vivor of  them  and  the  executors  and  administrators  of  such  survivor, 
to  be  by  them  converted  into  money  and  laid  out  in  Government 
or  real  securities  to  the  best  advantage  in  their  names  q^.  upon 
trust." 

The  paper  then  followed  the  former  almost  verbatim  down  to  the 
provision  in  case  of  the  death  of  both  her  sons,  leaving  no  issue ; 
where  it  concluded  thus : 

"  And  in  case  both  my  said  sons  William  and  Christopher  shall 
happen  to  die  leaving  no  issue  or  lineal  descendants  living  at  the 
time  of  their  death,  my  will  is,  &c.  &c.  (here  I  am  to. direct 
how  the  trust  money  shall  be  disposed  of  m  case  my  two  sons 
leave  no  heirs)" 

VOL.  V.  17 
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The  paper,  marked  C,  was  written  also  by  the  testatrix,  upon  the 
last  side  of  the  second  sheet,  upon  which  the  paper  marked  B.,  was 
written,  under  that  writing ;  as  follows : 

^<  I  revoke  as  far  back  as  this  my  last  will  and  testament  and  give" 

The  paper,  marked  D.,  followed  upon  the  same  paper,  immedh- 
ately  after  the  above  words.  This,  except  the  signature,  was  not 
written  by  the  testatrix  : 

<<  I  revoke  as  far  back  as  this  my  last  will  and  testament  and  give 
to  my  son  William  Henry  and  Christopher  Beauchamp  all  my  mon- 
ey the  residue  of  my  personal  estate  of  whatever  kind  soever  I  give 
and  bequeath  it  to  in  trust  and  the  survivor  of  them  and  the  execu- 
tors and  administrators  of  such  survivor  to  be  by  them  converted 
into  money  and  laid  out  in  Government  securities  or  real  securities 
to  the  best  advantage  in  their  names  upon  trust  to  pay  for  the 
use  and  benefit  of  my  sons  for  the  use  and  benefit  of  my  sons 
William  Henry  and  Christopher  and  their  assigns  in  equal  moie- 
ties." 

Then  followed  in  the  testatrix's  had  <<  Witness  January  11  L. 
Beauchamp  Proctor:"  then  in  different  hands  <<In  presence  of 

Richard  Carnes :  Isabella  Braddock." 
[*  283]         Thq  paper,  marked  E.,  all  written  by  the  testatrix,  was 
as  follows : 

"  Upper  Grosvenor  Street  March  7  1797  Codicil  Whereas  I  have 
given  and  advanced  several  sums  of  money  to  my  son  WilUam  Henry 
Beauchamp  and  whereas  I  have  also  paid  for  many  articles  for  my  said 
son  and  it  being  always  my  intention  to  make  no  difference  betwixt 
my  two  sons  in  money  matters  I  desire  my  executors  will  pay  to  my 
son  Christopher  Beauchamp  to  his  own  separate  use  the  same  sums 
as  I  have  in  any  way  expended  upon  my  son  William  Henry  Beau- 
champ at  the  time  of  and  since  his  marriage  to  the  time  of  my 
death  I  except  the  first  lOOZ.  because  I  advanced  the  same  sum  of 
money  to  my  son  Christopher  Beauchamp  when  he  went  to  Queen's 
College  Cambridge  and  as  it  is  most  likely  he  may  be  the  only  one 
of  my  family  near  me  at  the  time  of  my  death.  I  also  appoint  the 
said  Christopher  Beauchamp  one  of  my  executors  to  my  last  will 
and  to  this  codicil  begging  he  will  in  every  thing  be  directed  by  my 
other  executors  L.  Beauchamp  Proctor." 

The  testatrix  died  upon  the  12th  of  January,  1798.  The  bill  was 
filed  by  her  two  sons,  claiming  the  residue  absolutely,  subject  to  the 
payments  directed  by  the  paper  marked  E.  William  Henry  Beau- 
champ had  four  sons,  who  were  Defendants. 

Richard  Carns,  the  apothecary,  who  attended  the  testatrix,  and 
one  of  the  subscribing  witnesses  to  the  paper  marked  D.,  being  ex- 
amined by  the  Plaintiffs  stated,  that  he  was  present  with  the  testa- 
trix, as  was  also  her  servant  Isabella  Braddock,  upon  the  evening  of 
the  11th  of  January,  1798.  About  half  past  11  o'clock  she  desired 
^  Isabella  Braddock  to  raise  her  up  in  her  bed,  and  give  her  her  specta- 
'  cles  and  pen  and  ink ;  as  she  wished  to  alter  and  sign  her  will ;  and 
she  then  desired  her  son  Christopher  to  look  for  her  will  in  a  box 
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Standing  by  the  bed,  and  to  give  her  the  same.  He  opened  the  box ; 
and  among  other  papers  therein  found  the  papers  marked  A.  and 
B.,  tied  up  together.  He,  gave  them  to  the  deceased ;  who  opened 
them ;  and  after  having  read  over  the  paper,  marked  A.,  said  to  her 
son,  that  she  had  tied  Um  up,  and  that  she  wished  to  undo  it ;  or  to 
that  effect ;  by  which  the  deponent  understood,  that  she  had  by  her 
will  tied  up  part  of  her  estate  and  effects  from  the  posses- 
sion *  of  her  said  son ;  which  she  wished  to  alter.  She  [*  284] 
then  began  to  write  the  paper  marked  C :  but  finding  her- 
self unable  from  her  weak  state  of  body  to  write  her  intended  alter- 
ation as  to  the  disposition  of  the  residue  she  desired  Christopher 
Beauchamp  to  write  what  she  would  dictate  to  him.  Whereupon 
from  her  dictation  he  wrote  the  paper,  marked  D.,  to  the  end  of  the 
passage,  concluding  with  the  words  '<  and  their  assigns  in  equal 
moieties."  She  then  desired  her  son  to  read  over  to  her  what  he 
had  written ;  which  he  did  in  the  presence  of  the  deponent  and  Isa- 
bella Braddock ;  and  then  addressing  herself  to  the  deponent  she 
said,  <<^You  understand  what  I  mean  to  do."  He  answered  <<  Yes." 
She  then  desired  her  son  to  read  over  to  her  the  whole  of  the  paper, 
marked  A ;  which  he  did ;  and  when  he  came  to  the  appointment 
of  executors,  and  had  read  the  name  of  Charles  ^orke  Esq.,  she 
then  said  '^  and  Christopher  Beauchamp  Esq. ; "  and  desired  him  to 
insert  his  own  name  as  one  of  the  executors  thereof;  which  he  in 
the  presence  of  the  deponent  and  Isabella  Braddock  did.  When  he 
came  to  the  end  of  that  paper,  he  then  read  in  addition  thereto  the 
paper,  marked  D.,  written  by  him,  as  before  mentioned ;  and  when 
he  had  finished  reading  over  the  said  papers,  she  then  again  asked 
for  a  pen ;  and  said,  <<  Now  I  will  sign  it ; "  and  she  then  wrote  the 
words  <<  Witness  January  11;"  and  subscribed  her  name  at  the  end 
of  the  paper,  marked  D. ;  and  the  deponent  and  Isabella  Braddock 
severally  subscribed  their  names  as  witnesses  thereto.  When  they 
had  subscribed  their  names,  she  desired  her  son  to  tie  up  all  the  pa- 
pers and  put  them  in  the  box  again,  and  lock  them  up ;  and  she 
then  said,  <<  I  shall  lay  down  in  peace  now  I  have  done  this,"  or  to 
that  effect. 

The  deponent  upon  his  cross-examination  stated,  that  the  testa- 
trix expressed  some  disapprobation  at  the  manner,  in  which  the  resi- 
due of  her  estate  was  so  disposed  of  by  her  said  will ;  and  from  her 
conversation  at  the  time  of  reading  her  will  he  verily  believes  she 
did  intend  to  revoke  so  much  of  her  will  as  related  to  the  disposi- 
tion of  the  residue ;  and  intended  to  dispose  of  the  said  residue  ac- 
cording to  the  paper  marked  D. 

The  effect  of  these  papers  was  submitted  to  the  Lord  Chancel- 
lor without  argument. 

♦Lord   Chancellor   [Loughborough].      Surely    the      [*285] 
Ecclesiastical  Court  cannot  prove  all  these  papers.    They 
must  reject  either  what  revokes  or  what  is  revoked.    If  the  will  is 
revoked,  they  should  only  have  proved  the  paper  revoking  it  and 
what  is  subsequent  to  that.    If  it  is  not  revoked,  they  should  not 
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have  proved  the  paper  purporting  to  revoke  it.  It  turns  also  upon 
evidence  of  the  demeanor  of  the  testatrix  at  the  time.  It  is  not  a 
question  for  me  to  determine.  They  should  have  desired  the  Ec- 
clesiastical Court  to  determine,  which  of  these  instruments  is  the 
last  will  and  testament.  The  paper  marked  B.  appears  to  be  a 
mere  draft,  interlined  and  scratched.  I  should  indine  to  think,  (it 
is  a  rash  and  hasty  stroke)  the  will  is  to  stand  as  to  the  specific  resi- 
due :  as  to  the  disposition  of  the  general  residue  the  codicil  giving 
the  absolute  interest  to  the  sons  controls  it.  There  could  be  no 
purpose  for  making  the  codicil,  unless  she  meant  that.  My  embar- 
rassment is,  that  I  am  acting  as  a  Court  of  probate. 

The  SoKckar  General,  [Sir  fVUKam  Grant],  for  the  Plaintiflfs  ob- 
served, that  it  appeared  most  likely,  the  paper,  marked  B.,  was  the 
first  written  paper,  from  the  circumstance,  that  the  trustees  were 
named  in  the  other. 

The  Attorney  General,  [Sir  John  Mitford],  for  the  Defendants 
said,  all  the  papers  were  testamentary ;  therefore  probate  of  all  was 
granted  ;  and  the  construction  left  to  the  Court :  that  this  was  very 
much  the  case  of  The  Duke  of  St.  Albans  v.  BeauderJc  (1),  and 
Reay  v.  Hopper  (2),  and  Coote  v.  Boyd  (3),  in  which  probate  was 
granted  of  both^nstruments ;  though  the  latter  operated  in  part  as  a 
revocation  of  the  former.  The  paper,  marked  D.  was  probably  writ- 
ten in  such  a  way  from  the  delicacy  of  Mr.  Beauchamp ;  who  prob- 
ably put  down  every  word  the  testatrix  said. 

"Lord  Chancellor.  If  yon  take  it  with  the  evidence,  it  is  very 
dear,  what  was  her  intention ;  thus  far  to  revoke :  then  she  does 
not  mean  to  revoke  the  rest ;  for  she  desires  her  son  to  add  himself 
as  executor ;  and  really  there  was  no  use  for  this  but  to  give  them 
the  absolute  interest  It  'is  really  very  unfortunate,  that  there  is  no 
solemnity  necessary  for  wills  of  personal  estate  (4).  Tblb 
[*286]  *  idea,  that  always  struck  me,  as  the  wisest,  is  to  make  ex- 
actly the  same  provisions  necessary  for  personal  estate  as 
for  real ;  and  then  all  the  constructions,  that  have  been  made  upon 
the  Statute  of  Frauds  (5)  would  apply  to  it  (a). 

I  think  I  may  safely  enough  pronounce,  that  the  disposition  of  the 
residue  by  the  will  is  revoked  by  the  testamentary  paper,  marked  D. 
Direct  the  account  pro  forma ;  and  that  an  equal  sum  to  what  the 
testatrix  had  advanced  for  her  son  William  Henry  shall  be  paid  to 
the  Plaintifi' Christopher  Beauchamp,  according  to  the  paper,  mark- 

(1)  2  AtL  69a 

(2>  At  the  Rolls,  Micluelmas,  1785;  cited  2  Bio.  C.  C.  526,  in  CooU  v.  BowL 

(3)  2  Bra  C.  C.  521. 

(4)  See  the  opinion  expressed  by,  the  Lord  Chancellor,  of  the  necessity  of 
legislative  interference  for  this  purpose,  ante,  vol.  iv.  208,  in  Mathews  v.  Wamar^ 
and  by  the  Master  of  the  Rolls,  iiL  160,  in  Coxt  v.  BaaseL 

ib]  29  Char.  U.  c.  a 

(a)  The  provisions  of  1  Victoria,  ch.  26,  §  9,  conform  with  these  suffgestioDaL 
So  also  the  Law  of  Massachusetts.  Rev.  Stat  of  Mass.  ch.  G2,  §  6.  %e  a  ftill 
note  of  this  subject,  EUHs  v.  Smiih,  otile,  1  V.  11,  note  (o);  Ont  v.  BasstU,  3  il». 
160,  note  (a). 
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ed  E. ;  and  that  the  residue  riiallbe  paid  over  to  the  Phuntifis  in  equal 
moieties.  

See  note  1  to  Con  v.  Battdj  3  V.  155. 


IN  THE  COURT  OF  EXCHEQUER. 


The  Right  Hon.  Sir  Archibald  Macdonald,  Knt.y  Ch.  Baron. 
Sir  Beaumont  Hotham,  Knt.^  Sir  Richar]>  Perrtn,  jCi^., 
SSr  Alexander  Thompson^  BjU.j  Barons. 

GRAY  V.  MATHIAS. 
[JuDeiWfT.-- 1800,  Feb.  da] 

VoLuifTA&r  bond  during  cohabitation  to  a  woman,  previomly  of  a  very  loose  life: 
Boon  afterwards  anotner  bond,  expressly  securing  a  continnance  of  the  connec- 
tba  by  an  annuity  in  case  of  separation.  Bill  by  the  executor  to  have  tiie 
bonds  delivered  up  was  dismissed  with  costs:  the  former  being  considered 
nnimpeached :  (a)  we  latter  void  at  law,  as  pro  turpi  ooimo.  (h) 

William  Jamison  Esq.  cohabited  with  the  Defendant  Jane  Mathi- 
8s  from  the  year  1793  tiU  his  death  in  September,  1797.  On  the 
14th  of  April,  1796,  he  executed  a  bond  to  her  in  the  penal  sum  of 
700/. ;  with  a  condition,  that  if  the  heirs,  executors,  or  administra- 
tors, of  the  said  William  Jamison  shall  pay  the  said  Jane  Mathias, 
her  executors,  administrators,  or  assigns,  the  sum  of  350Z.  within  six 
months  after  his  decease,  with  interest  from  the  day  of  his  death, 
^then  the  obligation  should  be  void. 

On  the  6th  of  September,  1796,  he  executed  another  bond  to  her 
in  the  penal  sum  of  lOOOZ. ;  with  a  condition,  reciting  the  past  con- 
nection; and  that  the  above  bounden  William  Jamison  from  the 
affection,  which  he  hath  and  beareth  for  and  towards  the 
said  *  Jane  Mathias,  and  for  and  towards  her  future  main-  [^  287] 
tenance  and  support  in  case  of  his  death  before  her,  or  of 

(a)  Cbitty,  Cont  (Gth  Am.  ed.)  661,  663 ;  £%enib  v.  MingU,  13  Serg.  &  Rawle, 
29;  Cmack  v.  fFhUey  2  Rep.  Con.  Ct  284,  285;  A>s  v.  Mosdy^  6  Barn.  &  Ores. 
133 ;  IHend  v.  Harrison^  2  Carr  d&  Payne,  584. 

[b]  1  Stoiy,  Eq.  Jur.  §  296, 299;  Winnebriner  v.  fFMger,  3  Monro,  35 ;  IVo- 
rmgtr  v.  ^TBumey^  5  Cowen,  253.  See  CurUa  v.  Greenwood^  6  Mass.  379 ; 
ChuiU  V.  Oreenhowj  2  Munf.  363.  There  is  no  jurisdiction  in  Equity  to  order  a 
legal  instrument  to  be  delivered  up,  on  the  ground  of  iUegality,  wmch  appears 
upon  the  face  of  the  instrument  itself.  SSnpBon  v.  LorS  Howderij  3  My.  d& 
Craig,  97 ;  5LC.1  Keen,  583;  2  Story,  Eq.  Jur.  §700  a -702;  Ryan  y.  Mcuhnidk 
3  Bfo.  C.  C.  (Am.  ed.  1844,)  15,  18,  and  notes;  PiersaU  v.  EStott,  6  Peteis,  95, 
96-100.  But  see  Hamaion  v.  Cwnmngs,  1  Johns.  Ch.  517 ;  Joms  v.  Ferry,  10 
z  erger,  ^9. 
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his  declining  to  cohabit  and  live  with  her,  hath  agreed  to  settle  and 
secure  to  her  the  annuity  or  yearly  sum  of  60Z.,  payable,  as  after* 
mentioned :  now  the  condition  is  such  that  in  case  the  said  William 
Jamison  shall  decline  to  live  and  cohabit  with,  and  support,  the  said 
Jane  Mathias,  and  shall  separate  and  part  from  her,  then  the  above- 
bound  William  Jamison,  his  heirs,  executors,  or  administrators,  any 
or  either  of  them,  shall  and  will  well  and  truly  pay  or  cause  to  be 
paid  unto  the  above-named  Jane  Mathias  and  her  assigns  one  annu- 
it}b  or  yearly  sum  of  60/.,  payable  half-yearly  during  the  natural  life 
of  the  said  Jane  Mathias  upon  the  21st  of  December  and  the  24th 
of  June,  the  first  payment  thereof  to  be  made  upon  such  of  the 
above-named  days  as  shaU  first  happen  after  such  separation  and  liv- 
ing apart ;  but  in  case  the  said  William  Jamison  shall  continue  to 
live  and  cohabit  with  the  said  Jane  Mathias  to  the  time  of  his 
death,  then  if  the  heirs,  executors,  or  administrators  of  the  said 
William  Jamison,  &c.  shall  pay,  &c.  to  her  or  her  assigns  one 
annuity  of  60/.,  &c.  during  her  life,  then  the  obligation  shall  be 
void. 

Mr.  Jamison  died  possessed  of  very  considerable  property,  to  the 
amount  of  about  30,000/. ;  which  he  bequeathed  in  favor  of  his  in- 
fant daughter  by  a  deceased  wife ;  with  a  limitation  over  in  case  of 
her  decease  under  the  age  of  twenty-one  to  the  Plaintiff*;  whom  he 
appointed  executor  and  guardian  to  his  daughter. 

The  bill  prayed,  that  the  Defendant  may  be  decreed  to  deliv- 
er up  the  bonds ;  or  that  the  latter  bond  may  be  declared  to 
have  been  given  in  lieu  and  satisfaction  of  the  former ;  and  for  an 
injunction. 

An  injunction  was  granted  as  to  both  bonds  by  the  Court  of  Ex- 
chequer upon  motion ;  after  a  verdict  had  been  obtained  in  favor  of 
the  first  boncl. 

At  the  time  of  the  execution  of  these  bonds  Mr.  Jamison  was 
about  forty  years  of  age.  There  was  contradictory  evidence  as  to 
his  being  a  man  of  weak  understanding,  and  given  to  excessive 
drinking :  but  the  proof  of  intoxication  did  not  apply  to  the  execu- 
tion of  the  bonds ;  which  took  place  in  the  presence  of  the  attorney, 
who  drew  them ;  and  he  was  the  witness  to  them.  The  evidence 
was  also  contradictory  upon  the  fact,  whether  these  trans- 
[*288]  actions  •were  voluntary  acts  or  in  consequence  of  her 
pressing  him.  The  Plaintiff*  also  produced  evidence,  that 
the  Defendant  had  been  a  very  loose  woman,  before  she  lived  with 
Mr.  Jamison  ;  and  that  he  said,  he  had  given  her  a  bond  for  602.  a 
year ;  and  he  thought  he  had  done  very  handsome. 

The  daughter  of  Mr.  Jamison  died  under  the  age  of  twenty-one, 
after  the  suit  had  been  instituted. 

(1)  Mr.  Plimer  and  Mr.  Fonblanque,  for  the  Plaintiff*.  If  the 
transaction  was  entered  into  pro  turpi  causa^  and  is  against  public 
policy,  it  is  void  at  law:  but  this  Court  has  a  concurrent  jurisdiction. 

(1)  The  arguments  ex  rdoHone, 
VOL.  V.  17* 
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The  consideration  for  future  cohabitation  appears  upon  the  face  of 
one  of  these  bonds ;  and  the  first  bond  must  fall  with  the  other ;  as 
the  same  connection  subsisted.  Whaley  v.  Norton  (1).  Priest  t. 
Parrot  (2).  Turner  v.  Vaughan  (3).  To  make  it  good  it  must 
appear,  the  cohabitation  was  to  cease.  HaU  v.  JE/Ztot,  in  the  Court 
of  Exchequer.  In  point  of  conscience  the  Defendant's  claim  is  not 
available.  The  motives  for  instituting  the  suit  will  not  weigh :  but 
the  daughter  was  living,  when  the  bill  was  filed.  The  law  must 
take  its  course.  The  principle  is  to  repress  vice  by  taking  away ^  the 
temptation :  to  protect  individuals  against  the  influence,  which  artful 
women  may  acquire  through  the  medium  of  the  passions.  Most  of 
the  cases  may  be  referred  to  one  of  these  heads :  a  stipulation  for 
chastity :  a  stipulation  for  cohabitation  with  a  prostitute :  in  which 
cases  the  law  interposes :  3dly,  Where  she  is  reformed,  and  the  con- 
nection at  an  end ;  in  which  case  the  man  may  exercise  his  bounty. 
As  to  the  merits  of  this  case,  the  second  bond  is  flagrantly  infamous. 
It  is  exacdy  the  case  of  Walker  v.  Perkins  (4);  to  induce  a  contin- 
uance of  the  connection.  All  the  cases,  tnat  can  be  cited  for  the 
Defendant,  are,  where  the  security  was  given  for  past  consideration. 
The  Court  has  been  induced  to  relieve  in  some  cases  upon  grounds 
of  compassion ;  as,  where  there  has  been  a  child.  If  the  second 
bond  is  bad,  so  is  the  first,  in  prosecution  of  the  same  purpose,  giv- 
en by  the  same  person  to  the  same  person,  an  artful  woman,  at  her 
importunity ;  she  sending  for  the  attorney ;  and  the  com- 
merce continuing  to  the  last  moment  of  ^  his  life.  The  [*  289] 
late  case  of  Franco  v.  Bolton  (5)  was  after  a  verdict 
at  law. 

It  was  necessary  for  the  executor  to  come  here,  that  he  may  know 
how  to  conduct  himself.  The  Court  will  not  leave  him  in  suspense, 
and  to  administer  at  his  peril.  The  only  difierence,  where  the  ob- 
jection appears  upon  the  face  of  the  instrument  is,  that  there  is  no 
danger  of  losing  evidence :  but  that  is  not  the  ground  of  the  jurisdic- 
tion.    It  is  much  broader. 

Mr.  Bidiardsj  Mr.  Harty  and  Mr.  Cox,  for  the  Defendant.  The 
existence  of  this  woman  as  a  valuable  member  of  society  depends 
upon  the  decision  of  this  cause.  It  is  a  great  impropriety  in  a  man, 
particeps  aiminis  at  least,  or  the  greater  sinner,  to  come  into  Equity. 
The  decision  in  Franco  v.  Bolton  tends  more  than  all  the  others  to 
restore  the  true  course  of  justice.  Mr.  Jamison  was  not  an  old  man. 
He  was  possessed  of  a  very  large  property  ;  which  in  the  event  has 
come  to  this  Plaintiff*.  The  motive  of  the  suit  is  apparent ;  to  de- 
prive this  poor  creature  of  this  little  pittance.  All  grounds  from  in- 
firmity of  mind  are  given  up.  The  evidence  proves  directly  the 
contrary.      Though  her  unfortunate  situation  previously  to  this  con 

(1)  1  Vem.  48a 

(2)  2  Ves.  160. 

3)  2  Wils.  339. 

4)  3  Bur.  1568. 
;5)  ^ie,  vol.  ill.  368. 
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nection  is  admitted,  it  is  proved,  that  afterwards  she  had  no  connec- 
tion with  any  one  else.  The  last  house  she  lived  in  was  respectable. 
It  is  proved,  she  there  lived  foitbfully  with  this  gentleman  until  his 
death  ;  and  there  is  merit  in  her  having  lived  in  an  exemplary  man- 
ner in  such  a  house  as  she  lived  in  before.  There  is  great  danger 
in  too  much  rigor,  and  in  holding,  that  a  poor  creature  on  account 
of  her  unfortunate ,  situation  shall  ^not  have  justice.  She  was  com- 
paratively reclaimed  by  this  connection.  There  is  no  case,  or  even 
dictum^  that  if  a  man  Uves  with  a  woman,  and  gives  her  a  bond  or 
security,  that  security  is  therefore  void.  There  is  no  improper  con- 
dition whatsoever  in  the  first  bond.  Shall  a  man  be  permitted  to 
come  here,  desiring  to  have  back  again  a  bond,  which  yesterday  he 
gave,  thinking  it  meritorious  ?  What  is  there  against  the  second 
bond  ?  Is  60Z.  a-year  for  life  too  great  a  provision  by  a  rich  man  for 
a  woman,  whom  he  has  rescued  from  prostitution,  and  with  whom 
he  has  lived  for  such  a  period  ?    Is  such  a  transaction  one,  against 

which  a  Court  of  Equity  will  relieve?  Can  the  Court  from 
[**  290]     the  very  circumstance  of  their  living  *  together,  assume  an 

improper  influence,  or  upon  any  other  ground  declare  this 
security  void  ?  Some  of  the  positions  must  be  admitted  ;  viz.  if  a 
rash  young  man  is  induced  to  give  a  bond  to  a  woman  living  as  a 
strumpet,  for  whom  there  is  no  sort  of  reason  that  he  should  innke  a 
provision :  but  it  is  a  very  different  case,  where  the  woman  is  com- 
paratively reclaimed ;  and  lives  faithfully  and  affectionately  after- 
wards. All  the  authorities  are  clear  against  setting  aside  the  provision 
in  such  a  case.  There  is  no  instance  of  relief,  where  the  connexion 
had  continued  for  a  length  of  time,  the  man  suijurUy  and  the  woman 
£uthful,  unless,  where  it  is  the  price  of  future  prostitution ;  though  it 
must  be  postponed  to  debts. 

The  case  of  Bodly  v.. (1)  before  Lord  Nottingham,  cannot 

be  got  rid  of.  In  Matthew  v.  Hanbury  (2)  reUef  was  given  upon 
imbecility.  The  Defendant  insisted  also  upon  a  fidse  defence. 
Having  insisted  upon  a  valuable  consideration,  she  could  not  aver, 
that  the  deed  w^  voluntary.  It  is  said,  an  executor  is  to  be  looked 
upon  in  a  different  light  from  the  party  himself.  That  is  only,  where 
he  wants  assets :  where  there  are  assets,  the  executor  is  in  the  same 
situation.  The  Marchioness  of  AsinandaU  v.  Harris  (3)  and  Cray 
V.  Rooke  (4)  are  upon  the  same  principle  with  all  the  other  cases. 
This  Defendant  does  not  come  for  relief;  but  is  brought  here.  She 
is  as  much  entitled  to  favor  as  in  Cray  v.  Rooke.  Qarke  v.  Periam 
(5)  went  upon  the  evidence.  It  did  not  appear,  but  that  the  woman 
was  a  common  strumpet.  There  also  she  set  up  a  valuable  consid- 
eration ;  and  could  not  afterwards  insist  upon  the  bond  as  voluntary. 
In  Priest  v.  Parrot  a  woman  coming  into  a  family,  where  there 

(1)  2  Ch.  Ca.  15. 
f2  2  Vera.  187. 
(3  2P.Wm8.432. 
(4)  For.  ISa 
(5)3Atk.333,337. 
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were  a  master  and  mistress,  becomes  an  adultress,  and  causes  a  sep- 
aration. That  was  a  monstrous  case:  but  Lord  Hardwicke 
intimated,  that  had  she  not  known  him  to  be  a  married  man,  or,  if 
she  had  been  imposed  upon,  it  might  be  otherwise.  In  Turner  v. 
Vaughan  the  Judges  supported  the  bond ;  and  the  Court  will  act 
upon  that  case ;  for  this  is,  after  all,  matter  of  law.  HiU  v.  Spencer  (I) 
runs  quaiuar pedibui  with  this  case;  except  that  in  that  the  De- 
fendaint  was  proved  not  to  have  been  faithful :  in  this  no  infidelity  is 
proved.  What  must  have  been  the  influence  of  the  Defendant  in 
that  case,  when  HiU  offered  her  10002.?  In  WaOcer  \. 
Perkins  it  was  clearly  the  price  of  prostitution .  It  is  *  said,  [*  291  ] 
Franco  v.  BoUtm  was  after  a  verdict  at  law :  but  that 
amounts  to  nothing ;  for  if  a  Defendant  fails  at  law  against  a  corrupt 
instrument,  he  may  afterwards  come  into  Equity.  It  is  the  common 
practice  to  relieve  after  a  verdict  at  law,  and  to  enjoin  execution. 
In  this  case  they  might  have  pleaded  at  law.  If  there  is  any  thing 
in  the  circumstance  of  a  verdict,  this  Defendant  has  a  verdict  upon 
the  first  bond  ;  and  would  have  had  a  verdict  upon  the  other :  but 
they  prevented  it  by  paying  the  annuity.  This  is  quite  a  legal  ques- 
tion ;  though  undoubtedly  this  Court  may  sometimes  be  resorted  to. 
It  has  been  said  very  correctly,  that  a  Court  of  Equity  is  not  to  be 
made  an  engine  in  such  transactions.  DiUon  v.  Janes  (2)  is  much 
like  this  case.  The  woman  had  lived  with  many  persons.  She 
met  Mr.  Dillon  at  the  Opera.  They  lived  with  the  greatest  attach- 
ment ;  and  it  was  apparent,  she  had  great  influence  over  him.  He 
gave  her  a  bond  for  30002.  and  an  annuity.  She  was  asked,  whether 
those  securities  were  given  as  the  price  of  prostitution.  She  said, 
no :  no  condition  of  that  kind  was  coupled  with  it ;  adding,  '<  but 
perhaps  he  might  mean  to  attach  me."  They  quarrelled  ;  and  then 
she  levied  an  execution.  Lord  Bathurat  would  not  interfere,  but 
upon  the  terms,  that  the  Plaintiff  should  pay  the  amount  of  the  bond 
into  Court,  and  the  Sheriff  should  pay  her  the  money  levied  in  res- 
pect of  the  annuity.  It  was  afterwards  compromised :  the  Plaintiff's 
fiither  granting  a  smaller  annuity.  It  is  plain  from  the  terms  imposed, 
what  must  have  been  Lord  Bathurst's  opinion.  It  is  said^  this  De- 
fendant had  importuned  for  a  provision.  Was  there  any  harm 
in  that  ?  Was  it  not  reasonable  ?  Where  was  she  to  go  upon  his 
death  ?  If  this  is  an  illegal  bond,  why  should  the  Plaintiff  come 
here,  if  it  is  void  at  law  ?  The  only  ground,  upon  which  they  are 
right  here,  must  be,  that  the  testator  was  unduly  influenced :  but 
there  is  no  evidence  of  that 

Mr.  Plumery  in  refdy.  As  to  the  question  of  jurisdiction,  upon 
the  objection  arising  on  the  face  of  the  instrument,  it  is  equally 
within  the  determination  of  a  Court  of  Equity.  This  point  was 
made  upon  the  motion  for  the  injunction :  but  it  was  granted  sm  to 
both  bonds.     Whatever  a  Court  of  Law  will  do,  it  cannot  oust  the 

1)  Amb.  641. 

,2)  In  Chanceiy,  before  Lord  Bathurst 
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jurisdiction  of  Courts  of  Equity  in  these  cases.  This  is  considered 
as  a  bond  obtained  by  fraud.  No  matter,  how  the  con- 
[^292]  sideration  *is  proved.  It  is  like  the  cases  of  marriage 
brocage  bonds,  d^c.  The  Court  will  interfere,  wherever 
it  is  contrary  to  the  policy  of  the  law;  and  will  not  permit  the 
Defendant  to  hold  the  instrument  in  order  to  harass  the  Plaintiff. 
Harrington  v.  Du  Chatel(l)  was  decided  upon  the  principle,  that 
the  bond  was  against  the  policy  of  the  law :  the  objection,  I  admit, 
not  appearing  on  the  face  of  it.  Law  v.  Law  (2'\.  Whittingham 
V.  Thomburgh  (3).  In  Channel  v.  Churchman  (4)  notes  given  to 
carry  on  a  tithe  suit  were  decreed  to  be  delivered  up,  though  there 
viras  a  defence  at  law.  The  same  point,  that  there  is  a  concurrent 
jurisdiction,  was  decided  in  ASnshaw  v.  Jordan,  at  the  Rolls,  De 
Costa  V.  Scandret(5)y  Sowerby  v.  Warder  (6),  Baufden  v.  Shad- 
well  (7),  and  Newman  v.  Franco  (8),  as  to  money  won  at  play. 

Broaie  v. in  the  Court  of  Exchequer,  upon  a  note  taken  on 

the  day  of  the  dissolution  of  partnership  with  notice.  Clarke  v. 
Feriam.  Specific  relief  is  given  in  Equity ;  which  cannot  be  had 
elsewhere.  No  case  has  been  dted,  where  there  was  an  express 
stipulation,  that  the  parties  should  live  together :  what  Lord  Mans- 
field in  Walker  v.  Ferkins  with  indignation  call  pramitm  prostitur 
tionis :  in  Franco  v.  Bolton  there  were  particular  circumstances.  It 
was  after  a  verdict  at  law.  It  is  said,  there  is  a  defence  at  law:  but 
as  to  the  first  bond  at  least  the  Plaintiff  has  a  right  to  call  upon  the 
Defendant  to  say,  what  was  the  consideration.  We  could  not  have 
insisted  at  law,  that  the  second  bond  was  in  lieu  of  the  first 
Besides  the  executor  must  come  here  to  have  this  bond  postponed 
to  other  creditors. 

To  sustain  such  securities  the  cohabitation  must  be  past.  The  im- 
becility of  this  man  is  plain  from  his  conduct.  There  is  evidence  of 
conversations,  showing,  that  at  one  period  he  intended  marriage. 

What  Lord  Nottingham  says  in  BodJy  v. seems  odd ;  for  till 

lately  Courts  of  Law  would  not  permit  an  averment  dehors  the  in- 
strument ;  as  now  they  do.  CoUins  v.  Blantem  (9)  is  the  first  case. 
Whaley  v.  Norton  shows  the  difference  as  to  a  voluntary  bond  given 
to  a  prostitute,  and  between  contracts  executed  and  exe- 
[*293]  cutory.  ^Matthew  v.  Hanbury  shows  the  distinction  be- 
tween the  case  of  the  party  himself  and  the  executor.  In 
Bainham  v.  Manning  (10)  it  is  stated,  that  Matthew  v.  Hanbury  was 
decided  upon  the  ground,  that  the  man  had  been  prevailed  on 

!1)  lBro.C.C.  124. 
2)  For.  140;  3  P.  Wins.  391. 
3)  2  VeriL  206. 
4)  In  the  Court  of  Exchequer  in  1776. 
5)  2  P.  Wms.  170. 
6)  Cited2AnsL4.56,7. 
(7   Amb.  269. 

(8)  2  Anst  519. 

(9)  2  Wils.  341 ;  see,  ante,  vol.  iii.  371,  in  FYaneo  v.  BoUon.  and  the  note^l 
(10)  2  Vem.  242. 
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by  the  insinuations  of  a  common  prostitute.  In  Lighthane  v. 
fVeedonCi)  there  was  no  proof  of  iurpis  contractus.  In  Spicer  v. 
Hayward  (2)  relief  was  denied :  but  the  man  had  seduced  his  wife's 
sister ;  and  had  children  by  her.  In  The  Marchioness  of  Annan- 
dak  V.  Harris  the  Court  would  not  have  resorted  to  special  argu- 
ments, if  it  could  have  been  argued  on  the  general  ground.  Cray 
V.  Rooke  was  treated  as  a  mere  voluntary  gift :  a  woman  of  virtue 
induced  by  large  promises.  Clarke  v.  Periam  only  shows,  that  Lord 
Hardwicke  thought,  the  chai^,  that  the  Plaintiff  was  a  woman  of 
bad  character,  was  material.  It  was  proved,  that  she  was  a  strum- 
pet. Circumstances  will  induce  the  Court  to  relieve  against  bonds 
given  as  pramium  pudoris.  In  Turner  v.  Vaiighan  the  bond  was 
for  cohabitation  had.  Strong  expressions  fell  from  the  Judges  as  to 
the  duty  of  providing  for  a  woman,  with  whom  the  party  has  cohab- 
ited. There  was  nothing  to  show,  she  had  been  a  strumpet.  That 
case  therefore  is  reconcilable  with  the  dthers.  It  must  have  been 
decided  upon  the  ground,  that  it  was  pramium  ptdoris;  which 
Gould,  Justice,  says  must  be  presumed.  In  Hill  v.  Spencer  there 
was  no  stipulation  for  the  future ;  and  there  was  an  act  of  generosity 
in  the  Defendant,  refusing  the  1000/. 

Feb.  \Qth.     Macdonald,  Chief  Baron,  stated  the  case  and  deliv- 
ered the  opinion  of  the  Court. 

The  principles,  upon  which  cases  of  this  sort  are  to  be  decided, 
are  now  so  well  settled,  and  so  extremely  clear,  that  I  think  myself 
dispensed  from  the  necessity  of  going  through  all  the  cases.  The 
case  in  short  is  this.  In  the  course  of  cohabitation  the  first  bond 
was  given :  a  simple  voluntary  bond.  In  the  course  of  the  same 
cohabitation  the  second  bond  was  given :  which  upon  the  face  of  it 
states  a  continuance  of  the  cohabitation :  and  makes  it  the  interest 
of  one  of  the  parties,  and  no  matter  which,  that  that  connection 
should  be  discontinued.  As  to  the  first  bond,  it  is  most  clearly 
settled,  in  cases,  where  it  has  not  been  the  direct  point,  and  in  cases 
where  it  has,  as  for  instance,  in  Dillon  v.  Jones^  where  it 
*  was  made  a  question,  whether  there  was  any  understand-  [*  294] 
ing  for  a  continuance  of  the  connection  in  the  breasts  of 
the  parties,  though  it  was  not  expressed ;  and  the  Defendant  being 
interrogated,  said,  there  was  not ;  and  therefore  it  was  held  good, 
though  only  voluntary.  In  Hill  v.  Spencer  that  is  most  clearly  laid 
down ;  and  Lord  Camden  said,  there  is  little  difference  between  such 
a  bond  to  a  person  in  this  unhappy  situation  and  giving  a  sum  of 
money. 

As  to  the  second  bond  it  is  equally  clear,  that  where  this  sort  of 
consideration  appears  upon  the  face  of  tlie  instrument,  it  cannot  be 
countenanced  in  a  Court  of  Equity ;  to  set  aside  all  considerations 
of  religion  and  morality,  for  an  obvious  reason  of  public  policy :  all 

(1)  1  Eq.  Ca.  Ab.  24. 

(2)  Pre.  Ch.  114. 
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proper  connection  can  arise  only  in  the  honorable  state  of  marriage. 
M^  said,  the  Plaintiff  brii^  this  bill  rather  as  guardian  to  the 
daughter  than  on  his  own  account.  How  fieur  he  was  right  in  not 
smothering  this  transaction  for  her  &ther's  sake,  it  is  not  for  me  to 
say.  He  thinks  it  lor  his  character  to  hang  up  his  benefactor  by  the 
road  side,  with  all  his  infirmities  about  him.  He  comes  with  no  very 
favoraUe  claim  to  the  interposition  of  this  Court.  But  he  comes  in  a 
case  desperate  with  regard  to  the  first  bond ;  for  nothing  is  proved 
or  shown,  that  can  in  the  least  invalidate  tlmt  as  a  voluntary  bond. 
Therefore  as  to  that  the  bill  must  be  dismissed  with  costs  (1). 

With  regard  to  the  second  bond,  without  entering  at  all  into  the 
question  of  jurisdiction,  it  turns  upon  a  plain  point  The  Plaintiff 
comes  upon  a  bond  declaring  upon  the  face  of  it,  that  it  is  an  invalid 
bond.  The  Defendant  should  have  demurred  to  the  action  upon 
that  bond.  Instead  of  that  he  comes  here ;  professing,  that  it  is  a 
piece  of  waste  paper :  he  goes  through  the  whole  length  of  equitable 
litigation,  biU,  answer,  commission,  &c.  at  an  expense  possibly  of 
2  or  300/.  Id  such  a  case,  though  Equity  may  have  a  concurrent 
jurisdiction,  it  is  not  fitting  in  the  particular  case,  that  Equity  should 
entertain  the  suit :  for  it  would  be  a  monstrous  hardship,  i  a  man 
should  come  here,  saying,  another  person  has  an  instrument  good  for 
nothing  upon  the  face  of  it,  that  there  is  nothing  of  discovery  want- 
ing, but  stating,  that  if  the  instrument  is  ever  produced,  it  is  good 
for  nothing,  and  a  piece  of  waste  paper,  yet  seeking  by  a  long  litiga- 
tion in  this  Court  to  have  that  instrument  delivered  up.  That  is  a 
case  not  to  be  encouraged ;  for  the  Plaintiff  himself  states,  he  has  an 

irrefragable  defence  against  it.      Therefore   upon   that 
[*  295]     ground  that  ^  part  of  the  bill  also,  that  is,  the  whole  of  the 

^11,  must  be  dismissed  with  costs  (2). 

Suw  note  2  to  DnM»  v.  BoUon,  3  V.  368. 


SMITH,  Ex  parte. 

[1800,  Marcb  1.] 

A  SEPARATE  comutiawoa  of  buikniptcj  establiriied;  tlkmgb  the  other  partner  ^Bed 

before  the  asBignment. 
In  the  case  of  a  debt  dne  to  the  Crown  by  a  bankrupt  the  Crown  will  seixe,  if  they 

can,  before  assignment,  [p.  297.] 

The  petitioners,  who  were  bankers  were  creditors  of  Edward 
Strickland  and  Robert  Richardson,  partners,  to  the  amount  of  20001. 
for  money  paid  and  advanced.     Strickland  and  Richardson  having 

(1)  I^Mt  V.  Moon^  1  Sim.  &  Sto.  61 ;  BinmngUm  v.  WaUis^  4  Barn.  &  Aid. 
650. 

(2)  In  Hayward  v.  Dimadale^  jpod^  voL  xviL  111,  Lord  Eldon  maintained  the 
suitable  junadiction  in  such  a  caae.    See  the  note,  otile,  iii.  371. 
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Stopped  payment,  the  latter  absented  himself;  and  committed  an 
act  of  bankruptcy :  but  Strickland  had  not  committed  any  act  of 
bankruptcy  ;  being  confined  to  his  bed  in  a  dangerous  state.  Under 
these  circumstances  the  petitioners  on  the  Ist  of  February  struck  a 
docket,  and  bespoke  a  commission  of  bankruptcy  against  Richard- 
son ;  and  upon  the  8th  the  commission  was  sealed  and  issued  against 
him,  by  the  description  "  Robert  Richardson  (partner  with  Edward 
Strickland)  of  Corporation  Row  St.  John's  Street  in  the  county  of 
Middlesex,  merchant,  japanner,  dealer  and  chapman,  carrying  on 
trade  under  the  firm  of  Strickland  and  Richardson." 

On  the  8th  of  February  the  commissioners  met ;  and  opened  the 
commission ;  and  qualified ;  and  issued  a  summons  to  one  of  the 
workmen  to  attend  upon  that  day,  to  be  examined  as  to  the  act  of 
bankruptcy.  The  summons  was  served  on  that  day :  but  the  wit- 
ness was  prevented  from  attending  by  the  clerk  of  the  partnership. 
The  commissioners  adjourned ;  and  issued  other  summonses,  partic- 
ularly to  the  foreman,  to  attend  upon  the  14th.  He  did  not  attend  : 
but  upon  the  15th  the  commissioners  upon  other  proof  found  Rich- 
ardson a  bankrupt ;  and  executed  a  provisional  assignment ;  and  the 
aas^ee  took  possession. 

On  the  14th  of  February  Strickland  died.  On  the  same  day  a 
docket  was  struck,  and  upon  the  15th  a  commission  was  sealed, 
against  Richardson,  on  the  petition  of  his  brother-in-law,  upon  a 
debt  of  2002.  for  money  lent  and  goods  delivered  by  the  description 
'^  Robert  Richardson  of  St.  JcAn  Street,  in  the  county  of  Middlesex, 
japanner,  surviving  partner  of  Edward  Strickland,  late  of  the  same 
pbce,  japanner,  deceased." 

♦The  solicitor  for  the  petitioners  upon  the  15th  of  [•296] 
February  served  the  solicitor  for  the  second  commission 
with  notice  of  the  former:  notwithstanding  which  the  second  com- 
mission was  proceeded  in ;  and  Richardson  was  found  a  bankrupt 
under  that  upon  the  17th.  Both  commissions  were  advertised  upon 
the  18th  of  February  ;  and  meetings  for  the  choice  of  asAgnees  were 
appointed  in  both  for  the  first  of  March. 

Under  these  circumstances  the  petition  prayed,  that  the  second 
eoQomision  should  be  superseded. 

The  Attorney  General  [Sir  John  Mitford]  objected,  that  the  as- 
signment in  fact  severs  the  joint-tenancy ;  and  no  assignment  having 
been  made  previous  to  the  death  of  Strickland,  the  survivorship  took 
(dace.  The  date  of  the  commission  has  no  efiect :  but  the  relation 
to  the  act  of  bankruptcy  is  this :  it  avoids  all  acts  to  the  prejudice 
of  the  creditors ;  but  has  not  the  effect  of  preventing  the  bankrupt 
from  acquiring  property  by  survivorship.  The  assignment  has  that 
effect  From  the  moment  it  is  executed  it  has  precisely  the  same 
effect  as  a  voluntary  assignment.  Fox  v.  Hanbury  (1)  determines 
this.  The  joint-tenancy  was  there  considered  severed,  not  by  the 
act  of  bankruptcy,  but  by  the  assignment.     It  has  been  determined, 

(1)  Cowp.  445. 
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that  acts  done  by  partners,  who  had  not  committed  an  act  of  bank- 
ruptcy, or  by  their  clerks,  are  valid,  notwithstanding  a  secret  act  of 
bankruptcy  by  another  partner.  It  very  often  happens,  that  one 
partner  carries  on  business  a  long  time  after  a  secret  act  of  bank- 
ruptcy committed  by  the  other:  but  if  this  doctrine  holds,  it  will  be' 
very  injurious  both  to  such  partner  and  the  creditors. 

Mr.  Mansfieldy  and  Mr.  CooJcCy  in  support  of  the  Petition.  It  is 
said,  the  assignment  is  the  essential  thing  to  sever  the  partnership. 
How  was  the  law  previous  to  the  Statute  of  George  II.  (1)?  Till 
then  the  commissioners  distributed  the  effects.  The  commission 
severs  the  partnership.  When  the  commission  issues,  the  property 
is  out  of  the  bankrupt,  and  in  the  commissioners ;  and  the  assignees 
take  from  the  commissioners.  This  partnership  was  severed  in  the 
life  of  Strickland  by  the  issuing  of  the  commission.  This  was  the 
idea  entertained  in  Fox  v.  Hanbury.  There  was  no  notion,  that 
the  partner,  who  absconded,  and  the  other,  remained  joint- 
[^297]  tenants.  *The  whole  reasoning  of  that  case  goes  upon 
their  being  from  the  bankruptcy  a  severance  of  the  part- 
nership ;  and  then  they  were  tenants  in  common. 

Lord  Chancellor  [Loughborough].  I  mentioned  the  point  to 
the  Judges ;  and  I  think,  the  majority  of  them  were  of  opinion,  they 
should  not  nonsuit  in  either  case,  an  action  of  trover,  or  of  asiump- 
sit.  What  is  recovered  is  matter  of  account  between  the  other  part- 
ner and  the  assignees  (2).  The  issuing  of  the  commission  does 
nothing,  unless  he  b  found  a  bankrupt.  The  adjudication,  that  he 
is  a  bankrupt,  is  what  severs  the  partnership.  The  first  act  is  that 
declaring  him  a  bankrupt :  then  sdl  the  property  is  out  of  him  ;  and 
they  make  the  assignment.  In  order  to  devest  completely  they 
must  make  the  assignment  (a).  In  the  case  of  a  debt  due  to  the 
Crown  the  Crown  will  seize,  if  they  can  before  the  assignment. 

I  am  satisfied,  the  first  commission  will  do  well  enough.  Let  the 
first  commission  stand.  

1.  With  respect  to  the  equities  between  solvent  partners  and  the  WBigaeeB  of 
a  partner  who  has  been  declared  a  bankrupt,  see,  anle^  notes  3  and  4  to  Hanki^  v. 
Oarr(di,  I  V.  236,  and  note  4  to  LysUr  v.  DoUandy  1  V.  431. 

2.  As  to  the  preference  given  to  an  extent  at  the  suit  of  the  Crown,  when  such 
extent  is  tested  on  the  same  day  with  the  assignment  under  a  commission  of 
bankruptcy,  see  note  2  to  Boger»  v.  Mackaixit,  4  V.  752. 

(1)  5  Geo.  n.  c.  30,  s.  3a 

(2)  MU,  Hankey  v.  QarraU,  vol.  L  236,  and  the  note,  239 ;  Taylor  v.  Fuld$,  iv. 
396 ;  post,  XV.  559,  n. 

(a)  Story,  Partnership,  §  313,  §  314 ;  3  Kent,  (5th  ed.)  58,  59 ;  CoUyer  on  Part 
nership,  b.  4,  ch.  1.  p.  59,  (2d  Am.  ed.) 
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INGRAM  V.  MITCHELL. 
[1800,  Feb.  28 ;  March  1.] 
Motion  to  unend  depositions  after  publication  refused. 

The  object  of  this  bill,  which  was  filed  by  the  executors  of 
James  Innes,  was  to  obtain  the  performance  of  an  agreement  for 
the  dissolution  of  the  partnership  between  him  and  the  Defendant 
Mitchell. 

Publication  having  passed,  and  copies  of  the  depositions  having 
been  delivered,  a  motion  was  made,  that  the  cause,  should  bo/ 
adjourned  for  two  days,  and  in  the  mean  time  that  the  Defend- 
ant should  be  at  liberty  to  examine  Kenneth  Macrae  to  the  4th 
interrogatory,  and  to  amend  his  deposition  to  the  8th  interroga- 
tory. 

In  support  of  the  motion  the  affidavit  of  Macrae,  who  had  been  a 
clerk  to  the  partnership,  and  continued  in  that  capacity  with  the 
Defendant,  stated,  that  having  been  acquainted  with  the  interroga- 
tories previously  to  attending  to  give  his  evidence,  he  wrote  out  his 
answers  to  such  interrogatories ;  which  he  delivered  to  the  examiner 
at  the  time  of  his  examination,  in  order  to  be  reduced  into  proper 
form;  and  the  same  were  not  afterwards  returned  to 
*  himv  The  depositions  were  defective,  and  erroneously  [•  298] 
taken,  and  different  from  what  the  witness  intended  upon 
his  examination.  His  answer  to  the  4th  intenogatory  was  wholly 
omitted. 

The  affidavit  then  stated  the  answer  to  the  4th  interrogatory, 
relative  to  a  conversation  between  the  partners  as  to  the  dissolution 
of  the  partnership.  The  answer  to  the  8th  interrogatory,  as  it  stood 
in  the  deposition,  was,  that  the  witness  did  not  know  of  any  altera- 
tion in  the  partnership  books,  or  in  the  mode  of  keeping  the  accounts 
of  the  aforesaid  business.  The  amendment,  proposed  by  the  motion, 
was  by  adding  the  words  ^^  except  from  the  letter-book  in  the  depo- 
nent's hand-writing  hereinafter  mentioned." 

The  witness  had  been  examined  to  particular  interrogatories,  not 
generally  to  the  whole.  Macrae  was  examined  to  the  3d,  5th,  8th, 
and  9th.  Another  clerk  was  examined  to  the  4th.  No  evidence 
was  given  on  the  part  of  the  Plaintiff. 

The  Solicitor  General  [Sir  WiUiam  Grant]  and  Mr.  Holford,  in 
support  of  the  motion.  In  many  cases  this  has  been  permitted  after 
publication :  but  in  this  instance  there  is  no  danger ;  as  no  evidence 
has  been  entered  into  by  the  Plaintiff.  By  this  mistake  no  deposi- 
tion has  been  taken  from  this  witness  as  to  the  4th  interrogatory. 
The  paper  left  by  him  with  the  examiner,  containing  his  answers  to 
the  interrogatories,  has  been  lost :  but  the  witness  has  a  copy  of  it. 
This  has  been  permitted  upon  the  special  ground  of  accident  or 
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mistake;  Grielb  v.  OanteU  (1):  Sanf&rd  v.  Paul  (2).  In  this 
instance  there  is  manifest  mistake.  The  office  copy  ot  the  deposi- 
tion takes  no  notice  whatsoever  of  the  4th  interrogatory ;  and  the 
witness  has  preserved  a  copy  of  what  he  delivered  to  the  examiner. 

The  Attorney  General  [Sir  John  Mitford]  Mr.  Mamfield,  and  Mr. 
Stanley^  against  the  motion.  This  is  very  important.  It  is  a  very 
extraordinary  mode  of  examination  to  permit  the  witnesses  to  come 
with  prepared  answers  (a).  The  paper  now  produced  as  the  answer 
to  the  4th  interrogatory  is  of  considerable  length.  It  is  very  difficult 
to  conceive,  such  an  omission  could  happen  by  mistake.  It  must 
have  occurred  to  the  witness,  when  his  examination  was  read  over 
to  him.  This  therefore  must  be  an  after^thought.  It  is 
[*  299]  not*  materia],  that  the  ^  Plaintiff  has  not  examined  wit- 
nesses. The  mischief  is  just  the  same.  Sanford  v.  Paul 
is  not  applicable :  the  object  there  not  being  to  give  evidence,  that 
had  not  been  given  before,  but  merely  to  rectify  the  mistake,  that 
the  release  was  not  effective. 

The  Solicitor  General  said,  it  could  not  be  an  after-thought ;  for 
the  Defendant  in  his  answer  insists  upon  the  very  same  matter. 

Lord  Chancellor  [Loughborough].  If  it  turns  out  to  be  a  mis- 
take or  omission  of  the  examiner,  it  must  certainly  be  rectified  (b) : 
but  I  must  be  sdre  of  that  in  some  other  way.  It  is  usual  for  a 
witness  to  say  to  an  interrogatory,  to  which  he  is  directed  to  be 
examined,  but  does  not  mean  to  answer,  that  to  this  interrogatory 
he  says  nothing.  Another  witness  is  examined  to  the  4th  interroga- 
tory ;  and  says,  to  the  4th  interrogatory  he  cannot  depose.  It  is 
first  necessary  to  be  known,  whether  the  examiner  was  directed 
to  examine  this  witness  to  the  4th  interrogatory.  Let  the  ex- 
aminer attend,  with  the  original  deposition,  and  the  instructions  to 
examine. 

The  examiner  attending  in  Court,  and  being  questioned  by  the 
Lord  Chancellor,  declared,  he  never  takes  charge  of  papers  brought 
by  the  witnesses;  that  he  never  pays  much  attention  to  such  a 
paper;  but  thinks  it  safer  to  examine  upon  the  interrogatories:  par- 
ticularly in  this  case:  the  witness  being  a  very  young  man,  and 
clerk  to  the  Defendant.  He  supposed,  if  the  witness  brought  such 
a  paper,  he  took  it  away  again.  The  examination  was  deliberately 
read  over  to  him ;  and  he  signed  it. 

Lord  Chancellor.  I  cannot  possibly  let  this  in.  He  answers 
to  the  5th  and  other  interrc^tories ;  and  nothing  is  said  about  the 
4th.  All  the  witnesses  appear  to  have  been  examined  to  particular 
intenogatories,  and  not  to  the  whole  of  them  generally:  the  3d, 

(1)  2P.WilL640. 

(2)  3  Bro  C.  C.  370 ;  see  Sandford  v.  Paul,  ante,  vol.  i.  398,  and  the  note,  400. 
(aS  And  the  practice  waB  held  irregular  by  Mr.  Justice  Story  in  the  trial  of  . 

JfaMum  V.  Gouidy  respecting  Woodworth's  patent  for  a  planing  machine,  before 
a  Jury  in  the  Circuit  Court  for  Maasachusetts,  May,  1844,  in  the  case  of  a  scien- 
tific witness. 

b)  See  Bridge  v.  Bridge,  6  Sim.  352;  SmUhwick  v.  SnMwidc,  1  Hayes  &  J. 
fFood  V.  Mann,  2  Sumner,  316. 
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5th :  then  the  8th,  and  then  the  9th.  Therefore  there  must  have 
been  particular  instructions  put  pointedly.  All  the  witnesses  are 
not  examined  upon  all  the  interrogatories.  It  is  impossible  to  let 
it  in  (o).  

See,  anUy  notes  2  and  3  to  Sandford  v. ,  1  V.  398. 


THE  ATTORNEY  GENERAL  v.  BOW YER.  [•  300] 
[1800,  March  &— Ante,  Vol.  HI.  714] 

Under  a  devise  for  founding  a  new  college  in  the  University  of  Cambridge,  to  be 
called  Downing  College,  the  Crown  having  at  length  granted  the  application 
for  a  charter  and  license,  and  the  University  waiving  Sie  account  against  the 
heir-at-law,  who  had  been  substituted  as  the  trustee,  farther  back  than  six 
years,  the  Lord  Chancellor,  doubting  his  authority  to  confine  it,  made  the  decree 
accordingly  upon  the  terms  of  their  taking  an  Act  of  Parliament  to  confirm  it 

A  commission  was  directed  to  distinguish  lands  intermixed  with  those  devised  to 
the  charity ;  and  a  receiver  appointed,  [p.  300.] 

Lands,  originally  held  under  old  mortgages,  passed  by  a  general  devise ;  though 
no  release  of  the  equity  of  redemption  appeared,  [p.  300.] 

No  equity  between  the  heir  or  devisee  and  the  personal  representative  to  convert 
property  from  the  state,  in  which  it  is  found  at  the  death.  (See  the  references 
in  the  note  (1),  p.  304,)  [p.  30a] 

This  cause,  (reported  ante,  Vol.  III.  714)  was  again  brought 
forward  for  the  purpose  of  obtaining  the  directions  that  had  been 
suspended,  when  the  last  decree  was  pronounced,  for  an  account  of 
the  rents  and  profits  and  the  appointment  of  a  receiver. 

Since  the  decree  was  made,  the  application  to  the  Crown  for  a 
charter  having  been  renewed  was  refeired  to  the  Privy  Council ; 
who  made  a  report,  that  it  was  proper  the  charter  should  be  granted : 
but  they  declined  specifying  the  number  of  Fellows,  &c.  till  the 
amount  of  the  arrear  of  the  rents  and  profits  should  be  known.  A 
plan  of  the  College  proposed  had  also  been  approved  by  the  Master, 
and  a  contract  for  the  purchase  of  a  piece  of  ground  in  the  University 
of  Cambridge. 

Under  these  circumstances  the  principal  direction  prayed  was  an 
account  of  the  rents  and  profits  against  IMir.  Whittington  and  Sir 

(a)  1  Smith,  Ch.  Pr.  (Am.  ed.)  395, 396 ;  2  Madd.  CIi.  Pr.  (4th  Am.  ed.)  414, 415u 
A  party  will  not  be  allowed  to  re-examine  a  witness  whose  memory  has  been  re- 
freshe^ince  his  examination  closed,  except  as  to  documentary  evidence.  Abe/ 
V.  Fitzgerald,  1  Hogan,  135.  See  Cockenl  v.  Cholndey,  3  Sim.  31a 

A  motion  for  liberty  for  a  witness  to  rectify  his  deposition  after  publication,  the 
point  appearing  not  to  be  mere  mistake,  and  his  affidavit  not  explaining  it  satis- 
factorily, was  refused  with  costs.    Kenny  v.  DaUon,  2  Moll.  386. 

After  a  witness  has  been  examined  in  the  regular  course,  there  must  be  some- 
thing special  to  justify  his  re-examination.  Stems  v.  Arden,  1  Johns.  Ch.  62; 
Gray  v.  Murray,  4  Johns.  Ch.  412 ;  HuUock  v.  Sfidth,  4  Johns.  Ch.  649 ;  Beadi  v. 
FidUm  Bank,  3  Wendell,  573. 

TOL.  V.  18 
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George  Bowyer ;  which  the  relators  were  now  desirous  of  confining 
to  six  years ;  waiving  all  the  rest. 

Mr.  Mansfield,  Mr.  Lloyd,  Mr.  Graham,  Mr.  Fonbhnque,  Mr. 
Romilly,  and  Mr.  Christian,  for  the  Relators.  Upon  the  strict  right, 
if  the  hardship  is  objected,  there  is  no  hardship  in  making  a  trustee 
account ;  and  there  can  be  no  difference  from  the  trust  falling  upon 
the  heir  at  law.  However,  the  University  have  no  objection,  if  the 
Court  think  it  proper,  to  waive  the  demand  of  the  rents  and  profits, 
so  as  not  to  go  farther  back  than  six  years.  The  Defend^mt  Whit- 
tington  however  has  not  even  offered  to  account  for  that  time.  The 
only  argument  is,  that  till  the  charter  is  obtained,  the  rents  and 
profits  are  not  given  to  the  charity.  Your  Lordship  has  determined, 
that  it  is  impossible  to  sustain  that ;  and  it  is  plain  upon  the  will, 
the  estate  is  given  to  the  charity  from  the  moment  the  preceding 
limitations  expire ;  and  there  cannot  possibly  be  a  resulting  trust  for 
the  heir. 

The  other  application  is  for  the  appointment  of  a  receiver  in  the 
form  of  a  motion.  Upon  what  ground  Lord  Camden  did  not  grant 
a  receiver  is  no  where  explained.  It  was  the  apprehen- 
[*301]  sion  *in  Westminster  Hall,  that  it  had  been  granted, 
The  circumstances  are  now  very  different ;  for  every  step 
has  been  taken  for  the  execution  of  the  trust ;  and  it  waits  for  nothing 
but  to  have  the  amount  of  the  rents  and  profits  ascertained,  in  order 
to  determine  of  what  number  of  fellows  the  college  shall  consist. 
The  great  opposition  to  this  charity  has  been  carried  on  by  means 
of  the  funds  of  the  estate  given  in  support  of  it.  The  exceptions 
are  a  complete  proof  of  the  spirit.  There  is  no  instance  of  a  receiver 
being  refused,  where  an  estate  has  been  given  upon  a  trust  of  this 
nature :  even  where  it  has  been  doubtful,  whether  the  trust  could  be 
executed. 

With  respect  to  the  small. estates,  that  did  rK>t  pass  by  the  will, 
by  whose  fault  are  they  not  to  be  distinguished  from  the  charity 
estate?  They  must  have  the  conveyances,  by  which  the  after- 
purchased  estates  were  conveyed ;  and  the  confusion  is  occasioned 
by  themselves.  As  to  the  mortgages,  your  Lordship  has  already 
determined,  that  they  passed  as  part  of  the  testator's  estate ;  though 
no  purchase  of  the  equity  of  redemption  appears. 

Lord  Chancellor  [Loughborough].  There  will  be  no  difficulty 
in  fact,  I  apprehend,  in  distinguishing  the  leasehold  lands  belonging 
to  King's  College ;  a  commission  therefore  will  not  be  necessary  as 
to  them.  Then  with  regard  to  the  intermixed  lands :  that  is  the 
subject  of  a  commission. 

I  hoped,  you  would  have  informed  me,  how  I  could  confine  the 
account  to  six  years.  What  I«felt,  and  feel  now,  with  regard  to  the 
claim  is,  that  in  following  the  principle,  which  I  am  bound  to  do, 
and  have  no  discretion,  I  should  make  a  very  ruinous  decree.  I 
should  be  very  glad,  if  you  could  enable  me  to  decree  less  than  the 
right.  It  appeared  to  me,  the  account  of  the  rents  and  profits  wcis 
a  necessary  consequence:   the  use  attaching  upon  the  rents  aod 
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profits;  for  the  use  was  good,  at  law.  The  two  old  cases  (1),  to 
which  I  referred,  established  it,  as  a  use  not  only  good  in  this  Court, 
but  good  at  law. 

For  the  Relators.  The  University  have  an  interest,  and  are  com- 
petent to  consent.  It  is  very  material  for  them  to  consider,  whether 
the  foundation  shall  be  to  the  extent  of  this  enormous 
fund,  *  100,000/.,  a  foundation  totally  different  from  that  [*  302] 
intended.  The  Court  may  upon  the  admission  of  the 
University  make  a  decree  restraining  it  to  what  the  foundation  may 
want. 

Lord  Chancellor.  I  feel  great  difficulty  in  doing  it,  with  a  great 
desire,  that  it  should  be  done.  If  I  was  to  arbitrate  in  it,  I  should 
have  no  difficulty  in  saying,  all'the  public  purposes  would  be  as  well 
answered.  Though  with  the  consent  of  parties,  who  have  no  right 
to  consent,  I  should  make  a  decree  with  a  little  blot  in  it,  I  will  do 
it  however,  if,  after  it  is  done,  you  will  take  an  act  of  Parliament  to 
confirm  the  decree. 

Mr.  Piggott  and  Mr.  Richards,  for  the  Defendants  Sir  George 
Bowyer  and  Mr.  Whittington.  The  Attorney  General  v.  The  Bishop 
of  Oxford  (2)  turns  out  to  be  a  decided  case ;  and  it  is  therefore  an 
authority,  that  if  the  particular  application  fails,  no  other  can  be 
substituted.  In  a  cause  lately  before  the  Master  of  the  Rolls,  by 
consent  certainly,  a  legacy  was  given  to  educate  Servitors  for  Trinity 
College.  They  refused  to  take  it  upon  those  terms.  They  had 
made  a  resolution  against  it ;  and  the  next  of  kin  took  the  property. 
There  are  many  cases  of  that  sort. 

With  respect  to  the  appointment  of  a  receiver,  it  was  competent 
to  the  relators  to  have  redressed  Lord  Camden's  refusal  of  a  receiver, 
if  that  was  wrong.  The  objection  to  a  receiver  is,  that  the  lands 
cannot  be  separated.  With  respect  to  the  account,  consider,  how 
long  they  have  lain  by. 

As  to  the  mortgages,  there  is  no  evidence,  that  in  1717  the  devi- 
sor was  in  possession  of  those  lands,  except  as  to  the  mortgage  in  fee. 
At  that  time  it  was  money.  As  to  the  exception  with  respect  to 
the  estates  of  Gamlingay  and  Crawden,  the  exception  was  over-ruled 
without  prejudice  to  bringing  the  question  to  whom  they  belonged, 
before  the  Court  hereafter.  An  inquiry  therefore  ought  to  be 
directed  as  to  the  interest  of  the  testator  in  those  estates  at  the  date 
of  the  will,,  with  liberty  to  state  material  circumstances. 

For  the  Relators.    That  has  been  done  by  the  order  made  upon 
hearing  the  exceptions.     They  have  had  that  inquiry ;  and  upon 
that  your  Lordship  has  decided  against  them.    The  Court 
meant  *only,  that  they  should  not  be  barred  from  bringing     [*  303] 
any  suit  upon  it,  if  they  thought  fit :  not,  that  it  should  be 
again  brought  forward  in  this  cause  before  the  Master. 

As  to  the  mortg£^es,  the  question  is  already  determined. 

(1)  Porter's  Case,  1  Co.  16 ;  the  case  of  SuiUyn's  Hospital,  10  Co.  1. 

(2)  See  the  case  correctly  stated,  ante,  vol.  iv.  431,  in  Corbyn  v.  French ;  Mor- 
neif  General  v.  Andrew,  iii.  633. 
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Lord  Chancellor  [Loughborough].  There  has  been  great 
neglect  certainly ;  and  if  it  was  the  case  of  an  individual,  I  should 
not  hesitate  a  moment  not  to  allow  the  account.  But  I  will  take  the 
risk  of  making  the  decree,  as  I  have  stated. 

There  must  be  a  commission ;  and  the  very  ground  for  appointing 
a  receiver  is,  that  the  lands  cannot  be  separated.  I  take  it,  these 
are  not  distinct  lettings ;  the  doubt  being,  which  belongs  to  which : 
but  I  apprehend,  in  each  farm  there  may  be  part  belonging  to  Sir 
George  Bowyer,  part  to  the  charity  ;  and  one  rent  only  paid.  If 
the  fact  is  so,  there  is  no  individual  rent :  but  the  tenant  pays  so 
much  rent,  part  belonging  to  the  College,  part  to  Sir  Geoiige  Bowyer. 
Will  the  tenants  pay  to  Sir  George  Bowyer,  holding  as  I  have  stat- 
ed ?  Will  they  not  rather  make  that  a  ground  for  not  paying  rent. 
The  Master  could  report  no  otherwise  than  he  did ;  for  they  would 
give  him  no  information  :  but  I  have  no  doubt,  the  moment  the  com- 
mission has  issued,  perhaps  without  executing  it,  there  will  be  no 
farther  difficulty. 

As  to  the  mortgages,  I  will  not  presume,  that  he  was  not  in  pos- 
session. I  must  decide  exactly  as  between  the  devisee  and  the  ex- 
ecutor. What  is  personal  estate  is  to  be  decided  at  the  time  of  the 
death.  If  it  is  no  longer  money,  but  land,  by  a  release  of  the  equity 
of  redemption,  it  vnll  go  to  the  devisee  of  the  freehold  or  leasehold 
estate  ;  and  I  would  never  suffer  the  personal  representative  to  take 
that  as  personal  estate.  It  is  no  longer  money.  At  the  date  of  the 
will,  I  take  it  upon  the  Report,  it  was  mere  money,  a  mortgage 
title  :  but  if  he  lived  the  period,  when  all  the  equity  of  redemption 
was  gone  (a),  then  it  exists  in  no  shape  as  part  of  his  property  but 
as  land,  held  either  by  a  leasehold  title  or  a  freehold  title  ;  and  I 
never  would  take  it  up  again  as  money  in  favor  of  the 
[*  304]  executor.  There  is  no  equity  between  the  heir  and  ♦  ex- 
ecutor or  the  devisee  and  executor  (I).  The  error  is 
in  supposing,  the  personal  estate  is  to  be  taken  at  the  date  of  the 
will.  At  the  death  do  I  find  this  as  part  of  his  personal  estate  ? 
No  :  I  find  it  as  land.  Some  person  must  have  a  right  to  state  it  to 
be  money ;  and  no  such  person  was  existing  at  his  death.  It  is 
clear,  between  the  heir  and  executor,  that  if  the  equity  of  re- 
demption is  gone,  this  Court  will  not  keep  up  the  charge  for  the  sake 
of  the  personal  estate.  His  title  to  it  as  land  is  antecedent  to  his 
will.  I  cannot  tell  the  point  of  time,  at  which  it  became  land.  I 
can  find  no  other  date,  at  which  the  title  accrued  to  him,  but  tho 
date  of  the  conveyance  which  is  antecedent  to  the  will. 

(a)  As  to  the  lexigUi  of  time  which  will  bar  an  equity  of  redemption  where  tHe 
mortgagee  has  been  in  possession  without  any  acknowledgment  of  the  mortgage 
title,  see  Trash  v.  WhiU,  3  Bro.  C.  C.  (Am.  ed.  1844,)  291,  note  (a);  Perry  v. 
Manton,  2  ib.  399,  note  (a)  and  (6);  ante,  3  V.  7J4,  note  (c);  EdseU  v.  B«t- 
chanany  ante,  2  V.  ^ 

(1)  Walker  v.  Denne,  CkUty  v.  Parker,  ante,  vol.  ii.  170, 271 ;  StDonn  v.  JPoi^vie^ 
reau,  HaUidatf  v.  Hudson,  m.  41,  210 ;  Crojl  v.  She,  Kennell  v.  JlbboU,  iv.  60,  BQE2  ; 
and  the  notes,  L  45, 204. 
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With  respect  to  the  estates  of  Gamlingay  and  Crawden,  I  cannot 
let  that  go  again  to  an  inquiry  before  the  Master. 

The  decree  directed  an  account  of  the  rents  and  profits  for  six 
years.  A  commission  was  directed  to  issue  to  distinguish  the  lands 
purchased  after  the  date  of  |^e  will  in  Suffolk,  claimed  by  Sir  George 
Bowyer,  from  the  lands  in  Suffolk,  which  passed  by  the  will.  It 
was  ordered,  that  a  receiver  should  be  appointed  of  the  rents  and 
profits  of  all  the  estates  devised  except  the  estates  in  Suffolk  :  with 
liberty  to  the  relators  to  apply  for  a  receiver  of  those  estates,  in  case 
the  commission  should  not  bNs  returned  within  six  months:  the  Master 
to  make  a  separate  report  as  to  the  receiver.  It  was  ordered,  that 
the  value  to  be  set  uponr  the  movable  bams  and  other  buildings, 
that  did  not  pass  by  the  will,  not  being  fixed  to  the  freehold,  should 
be  paid  to  the  Defendant  Whittington.  Such  of  the  title  deeds  as 
relate  to  the  devised  estates  were  directed  to  be  brought  before 
the  Master ;  the  relators'  subsequent  costs  to  come  out  of  the 
six  years'  rents  and  profits  :  no  costs  to  the  other  parties  ;  and  the 
Court  observed,  that  no  alteration  was  intended  in  any  order  made 
as  to  prior  costs  (1). 

The  Attorney  General  [Sir  John  Mitford],  (Amicus  Curia),  in 
the  course  of  the  argument  mentioned  a  case  upon  the  will  of  a  Mr. 
Simpson,  before  Lord  Kenyon,  when  Master  of  the  Rolls  ; 
who  thought,  if  *  the  charitable  disposition  could  not  take  [*  305] 
place  in  the  form  intended,  the  next  of  kin,  to  whom  ac- 
cording to  his  opinion  in  default  of  the  charity  the  property  was  to 
go,  might  arrange  it. 

The  Lord  Chanceli«or  expressed  his  approbation  of  the  conduct 
of  the  University.  

Se£,  aniej  the  notes  to  &  C.  3  V.  714. 

(1)  Mamey  General  ▼.  Vigor,  post,  voL  viii.  256. 
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BYNE  V.  POTTER. 

[1800,  March  1, 6.] 

The  Defendant  dying  after  service  of  the  svhpana  to  hear  judgment,  whether  upon 
a  bill  of  revivor  a  new  svbpana  to  hear  judgment  is  necessary,  (a)    Quttre, 

When  an  appeal  is  abated  in  the  House  of  Loras,  the  order  to  revive  is  obtained 
of  course ;  and  there  is  no  fresh  summons,  (h)  [p.  305.] 

In  this  cause  there  was  only  one  Defendant.  The  Subpoena  lo 
hear  judgment  was  served  upon  the  4th  of  June,  1799.  In  Feb- 
ruary following  the  Defendant  died.  The  usual  order  to  revive  was 
obtained  ;  and  an  appearance  was  entered  for  the  executor :  but  no 
answer  was  put  in.  When  the  cause  came  on,  the  Defendant  not 
appearing,  the  Plaintiff  was  proceeding  in  the  usual  manner  to 
take  such  decree  as  \ie  would  abide  by ;  but  a  doubt  was  sug- 
gested by  the  Court,  whether  a  new  Subpcma  to  hear  judgment  ought 
not  to  have  been  served  upon  the  executor :  otherwise  he  would 
not  have  notice.     The  Register  thought  a  new  Subpoena  necessary. 

The  Attorney  General,  [Sir  John  Mitford],  being  referred  to  by 
the  Lord  Chancellor,  was  of  a  different  opinion  ;  observing  the  in- 
convenience, that  would  arise,  where  there  are  many  Defendants : 
the  day  being  past,  it  must  be  for  a  new  day,  and  be  served  upon  all 
the  Defendants ;  and  the  order  of  revivor  expresses,  that  the  cause 
shall  stand  revived  "  in  the  same  plight,"  &c. 

Lord  Chancellor  [Loughborough].  It  would  be  very  conven- 
ient to  consider  the  service  of  the  order  to  revive  as  notice.  When 
an  appeal  is  abated  in  the  House  of  Lords,  the  order  to  revive  is  ob- 
tained of  course ;  and  there  is  no  fresh  summons. 

The  Court  directed  an  inquiry  into  the  practice :  but  it  be- 
came unnecessary ;  as  on  the  6th  of  March  the  Defendant  ap- 
peared (1).  

lis  Bray  v.  Woodran,  6  Mad.  72,  it  was  held,  tliat  if  a  cause  abates  after  it  has 
been  set  down,  and  a  svbpana  to  hear  judgment  once  served,  upon  a  bill  of  revivor 
no  new  subpana  to  hear  judgment  is  necessary. 

(a)  See  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  450.  The  cause  having  been  set  down 
for  hearing,  and  the  registrar's  note  thereof  obtained,  the  next  step  necessary  to 
be  taken  is  to  issue  a  subpana  to  hear  judgment  Although  the  cause  be  set  down 
on  a  peremptory  undertaking,  yet  the  nibpana  to  hear  judgment  is  necessary. 
Dixon  v.  Shum,  18  Ves.  520.  When  a  cause,  however,  has  been  set  down  and  a 
subpana  served,  and  it  becomes  necessary  to  revive  the  suit,  it  is  not  necessary 
to  serve  a  fresh  subpana.  Bray  v.  Woodramt  6  Madd.  72 ;  Ayckboum,  Ch.  Pr. 
(Lond.  ed.  1844,)  111,  112. 

(6)  See  2  Smith,  Ch.  Pr.  (Am.  ed.)  47 ;  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  579, 580- 

(1)  Where  the  suit  has  abated  by  the  death  of  the  Plaintiff,  though  the  Defend- 
ant has  appeared  and  answered  the  original  bill,  yet  if  he  is  in  confinement^or  can- 
not be  found,  the  Plaintiff  in  the  bill  of  revivor  must  proceed  under  the  statute  5 
Geo.  11.  c.  25.  Practical  Reg.  edit  by  Mr.  Wyatt  and  the  Anonymous  Ccwc,  3 
Atk.  390,  and  Henderson  v.  Meggs,  2  Bro.  C.  C.  127,  there  referred  to. 

A  subpana  is  not  necessary  to  an  amended  bill :  ante,  Jlngersicin  v.  Clarke^  vol. 
i.  250 ;  Skeffittgton  v ,  iv.  66 ;  sec  the  note,  i.  250. 

VOL.  V.  18* 
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DE  MIERRE  v.  TURNER. 

[1800,  March  7.] 

Legacy  Id  trust  for  the  testator's  son  for  his  own  use  and  benefit,  provided  no 
misfortune  in  business  shall  in  the  mean  time  have  happened  to  hmi,  so  as  to 
deprive  him  or  his  family  of  the  benefit  of  it;  the  testator  declaring  his  inten- 
tion, his  son's  fortune  bein^  amply  sufficient,  by  this  fund  to  form  a  certain  and 
permanent  provision  for  him  or  lus  family:  but  in  case  he  fiiil  in  business  at 
any  time  before  the  age  of  32,  then  in  trust  for  the  support  of  him,  his  wife  and 
children,  as  the  trustees  think  proper,  so  long  as  he  shall  labor  under  the  eflTects 
of  any  misfortune  in  trade :  but  as  soon  as  he  shall  be  fireed  and  absolutely 
discharged  from  the  effects  of  any  misfortune  or  failure  in  trade,  then  (but  not 
before)  to  be  paid  to  him:  otherwise  the  interest  to  be  continued  to  be  paid  for 
t{ie  support  of  him,  his  wife  and  children,  for  his  life ;  and  if  at  his  death  he 
shall  be  under  any  difficulty  from  misfortune  or  failure  in  business,  in  trust  for 
his  wife  and  children  according  to  his  appointment  by  will ;  and  if  he  shaU 
leave  no  widow  or  child,  according  to  his  disposition.  There  was  a  considera- 
ble settlement  The  son  in  the  28th  vear  of  his  age  being  discharged  under  a 
deed  of  composition,  the  legacy  was  decreed  to  him ;  the  trustees  and  his  chil- 
dren not  opposmg  it:  but  the  Court  observed,  that  if  he  should  not  be  dis- 
charged, as  in  case  it  should  end  in  a  bankruptcy,  the  trustees  would  not  be 
indemnified. 

Ferdinand  De  Mierre  by  his  will,  dated  the  13th  of  November, 
1796,  gave  and  bequeathed  to  his  worthy  and  most  esteemed  friends 
Anthony  Francis  Haldimand  and  Samuel  Home,  Esqrs.  the  sum  of 
5000/. ;  upon  trust,  that  they  or  the  survivor  of  them  should  place 
out  the  same  in  such  of  the  public  funds  as  they  or  he  should  think 
most  advantageous  in  their  own  names,  and  pay  the  interest  and 
dividends  arising  therefrom  to  his  dear  son  John  David  Albert  De 
Mierre  to  and  for  his  own  use  and  benefit.  The  will  then  proceed- 
ed with  the  following  proviso : 

<'  Provided  that  no  misfortune  in  business  shall  in  the  mean  time 
have  happened  to  my  said  son  so  as  to  deprive  him  or  any  family  he 
may  then  have  of  the  benefit  of  the  said  sum  of  5000/.  or  the  pro- 
duce thereof:  it  being  my  express  meaning  and  intention  ^as  his  for- 
tune in  other  respects  is  amply  sufficient)  he  set  the  said  sum  of 
5000/.  and  the  produce  thereof  apart,  and  thereby  and  thereon  to 
form  a  certain  and  permanent  provision  for  my  said  son  or  any  fam- 
ily he  may  have  at  that  period :  but  it  is  my  will,  that  in  case  my 
said  son  fail  in  business  at  any  time  before  he  attains  the  age  of 
thirty-two  years,  that  then  my  said  trustees  or  the  survivor  of  them 
or  the  executors  or  administrators  of  such  survivor  shall  still  continue 
to  stand  possessed  of  the  said  sum  of  5000/.,  and  pay  the  interest 
or  annual  dividends  thereof  for  the  support  of  him  my  dear  son  his 
wife  and  children  in  such  manner  and  form  as  my  said  trustees  or 
the  survivor  of  them  or  the  executors  or  administrators  of  such  sur- 
vivor shall  think  most  proper  and  beneficial,  and  shall  so  continue  to 
pay  the  said  interest  and  dividends  so  long  as  my  said  son  shall  labor 
under  the  eflfects  of  any  misfortune  in  trade :  but  as  soon  as  my  dear 
fion  shall  be  freed  and  absolutely  discharged  from  the  effects  of  any 
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misfortune  or  failure  in  trade,  then  (but  not  before)  I  order  and  di- 
rect the  said  sum  of  5000^.  and  the  produce  thereof  to  be 
[*  307]  paid  or  *  transferred  to  him :  otherwise  the  said  interest 
and  annual  dividends  to  be  continued  to  be  paid  for  the 
support  and  maintenance  of  him  his  said  wife  and  children  for  so 
long  time  as  he  shall  happen  to  live ;  and  I  do  also  will  and  direct, 
that  if  my  said  son  shall  at  the  time  of  his  death  be  under  any  dif- 
ficulty arising  from  misfortune  or  failure  in  business,  that  then  my 
said  trustees  or  the  survivor  of  them  or  the  executors  or  administra^ 
tors  of  such  survivor  shall  stand  and  be  possessed  of  the  said  sum 
of  50002.  or  stock  purchased  therewith  and  the  interest  and  dividends 
thereof  to  and  for  the  use  and  benefit  of  his  then  wife  child  or  chil- 
dren in  such  parts  and  proportions  as  he  shall  by  his  last  will  and 
testament  direct  and  think  proper :  but  if  my  said  son  shall  die 
without  leaving  any  widow  child  or  children,  that  then  and  in  such 
case  he  my  said  son  shall  have  the  liberty  of  disposing  of  the  same 
by  his  will  to  such  other  person  or  persons  and  in  such  manner  and 
form  as  he  shall  think  right." 

The  testator  appointed  the  trustees  and  his  son  executors ;  and 
directed,  that,  if  his  trustees  or  either  of  them  should  wish  to  retire 
from  the  trust,  they  might  in  conjunction  with  his  son  appoint  others 
or  another  in  their  or  his  stead. 

The  testator  died  soon  after  the  execution  of  his  will.  The  ex- 
ecutors invested  5000/.  in  Long  Annuities  in  the  names  of  Haldi- 
mand  and  John  Turner ;  the  latter  being  named  as  a  trustee  by 
Haldimand  and  the  son  in  the  place  of  Home,  deceased.  The  div- 
idends of  the  stock  had  been  ever  since  received  by  the  tesuitor's 
son.  Haldimand  wishing  to  retire  from  the  trust,  Robert  Williams 
was  appointed  a  new  trustee ;  and  the  stock  was  transferred  to  him 
and  Turner. 

The  son  was  engaged  in  a  mercantile  partnership ;  which  failed ; 
and  the  concern  was  discontinued.  The  failure  did  not  produce  a 
bankruptcy :  but  at  a  general  meeting  of  the  creditors,  indentures 
of  release,  dated  the  ^th  of  December,  1799,  were  executed  upon 
an  agreement  for  a  composition  of  15^.  in  the  pound,  secured  by 
the  covenant  of  Williams  with  the  creditors. 

The  bill  was  filed  by  the  testator's  son,  who  was  in  the  twenty- 
eighth  year  of  his  age,  against  the  trustees  and  his  three  infant  chil- 
dren ;  praying  a  transfer  of  the  stock  to  the  Plain tiiT;  and 
[•308]  that  he  may  •be  permitted  to  apply  the  whole  thereof  to 
his  own  use.  No  opposition  was  made  on  behalf  of  the 
children ;  and  the  trustees  submitted  to  act  as  the  Court  should  di- 
rect. There  was  a  considerable  settlement  upon  the  wife  and  chil- 
dren of  the  PlaintifT. 

The  Solicitor  General,  [Sir  William  Grant],  and  Mr.  Cooke,  for 
the  Plaintiff;  Mr.  fV.  Agar,  for  the  Defendants. 

Lord  Chancellor  [Loughborough].  This  will  is  very  oddly 
worded.  It  is  very  possible,  the  testator  may  have  meant  what  is 
supposed  by  the  Plaintiff.     The  Plaintiff  is  certainly  entitled  upon 
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the  words  of  the  will;  and  I  think,  it  is  reasonable  enough  to  sup- 
pose the  testator  to  have  the  intention  imputed  to  him.  There  is  a 
great  appearance  of  confidence  in  the  trustees.  The  testator  takes 
notice  in  the  will,  that  there  is  an  ample  provision  for  his  son.  It 
.  must  lie  upon  the  discretion  of  the  trustees.  Admitting,  that  he  was 
effectually  discharged,  we  have  seen  so  many  instances  of  a  compo- 
sition turning  out  to  be  a  bankruptcy  afterwards,  that  I  must  take 
notice  of  it.  They  should  look  well  to  that.  I  cannot  examine  into 
it ;  for,  if  he  is  not  discharged,  I  do  not  indemnify  them. 

The  decree  was  taken  according  to  the  prayer  of  the  bill  (1). 

There  is  an  obvious  distinction  between  a  disposition  to  a  man  until  he  shall 
become  bankrupt,  and  then  over,  and  an  attempt  to  give  him  property,  but  to  pre- 
vent his  creditors  from  obtaining  any  interest  m  it,  although  it  is  his.  No  doubt, 
property  may  be  given  to  a  man,  only  until  he  shall  become  bankrupt  It  is 
equally  clear,  as  a  general  proposition,  that  if  property  be  given  to  a  man  for  his 
life,  the  donor  cannot  take  away  the  incidents  to  a  life-estate ;  but  where  the 
limitation  reduces  the  interest  to  something  short  of  a  life-estate,  neither  the 
donee  nor  his  assignees  can  claim  it  beyond  the  period,  or  contingency,  expressed 
in  such  limitation :  Brandon  v.  Robinson,  18  Ves.  432 ;  Cooper  v.  fryaU,  5  Mod. 
489;  The  King  v.  Rolnnmrn,  Wightw.  393:  and  see  the  notes  to  Dommei  v.  Bed- 
ford, 3  V.  149. 
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The  Lord  Chancellor  upon  appeal  affirmed  the  decree  upon  the  points  decided  at 
the  Rolls^  and  held  nrther,  that  the  case  was  not  within  the'Statute  of  Frauds: 
the  question  being,  whether  a  partnership  subsisted  in  the  trade  of  a  collieiy ;  a 
question  of  fact  to  be  tried  by  evidence,  as  upon  an  issue;  the  interest  in  the 
lease  passing,  as  an  incident  to  the  trade,  by  ojperation  of  law ;  and  the  evidence 
fix>m  books  and  letters  was  admitted ;  and  an  issue  refused. 

This  cause  (reported,  anie,  Vol.  III.  696,)  came  on  upon  the  ap- 
peal from  the  whole  decree,  pronounced  by  the  Master  of  the 
Rolls. 

On  behalf  of  the  Defendants  an  objection  was  taken  to  evi- 
dence, particularly  to  the  books,  the  entries  being  known  only  to 
themselves,  and  to  Rown tree's  and  Kent's  letters.  It  was  observed, 
that  this  was  gaining  an  interest  in  real  estate  without  any  writing ; 
the  question  being  only,  whether  there  was  a  declaration  of  trust 
within  the  statute  of  frauds  (2). 

*  The  Lord  Chancellor  [Loughborough],  observed,  [*  309J 
that  was  not  the  question :  it  was,  whether  there  was  a 


(1)  Such  a  provision,  applied  to  a  bankrupt's  own  property,  is  void  as  &gvinst 
the  creditors:  post,  HiggirUf&Uiain  v.  Holme,  vol.  xix.  od,  and  see  the  note,  99,  to 
Ex  parte  Vere ;  [see  also  Bridgen  v.  QUI,  16  Mass.  522 ;  WldU  v.  Jenkins,  16 
Mass.  (0.1 

(2)  29  Char.  II.  c.  3,6.  7. 


309  FORSTER  V.  HALE.  [1800. 

partnership :  the  subject  being  an  agreement  for  land,  the  ques- 
tion then  is,  whether  there  was  a  resulting  trust  for  that  part- 
nership by  operation  of  law.  The  question  of  partnership  must  be 
tried  as  a  fact,  and  as  if  there  was  an  issue  upon  it.  If  by  facts  and 
circumstances  it  is  established  as  a  fact,  that  these  persons  were 
partners  in  the  colliery,  in  which  land  was  necessary  to  carry  on  the 
trade,  the  lease  goes  as  an  incident.  The  partnership  being  estab- 
lished by  evidence,  upon  which  a  partnership  may  be  found,  the 
premises  necessary  for  the  purposes  of  that  partnership  are  by  ope- 
ration of  law  held  for  the  purposes  of  that  partnership  (a). 

As  to  the  books  his  Lordship  said,  they  were  clearly  evidence 
.against  them ;  and  Burden's  executors  had  a  right  to  see  them  all. 

The  objection  was  over-ruled. 

The  Solicitor  General,  [Sir  fViUiam  Grant],  and  Mr.  Steele,  for 
the  Plaintiff;  and  Mr.  RomiUtj,  for  the  Defendant,  Kent,  in  support 
of  the  decree. 

The  declaration  of  the  Statute  of  Frauds  as  to  trusts  is  some- 
thing different  from  that  as  to  agreements  concerning  land,  re- 
quiring, that  trusts  shall  be  manifested  by  writing.  The  party  may 
publish  evidence  under  his  own  hand ;  and  that  is  right ;  for  a  trust 
is  often  to  be  established  against  an  unwilling  party.  The  Plaintiffs 
could  have  no  interest  in  attempting  to  introduce  parol  evidence,  or 
to  induce  the  Court  to  deviate  from  the  provisions  of  the  statute  ; 
for  every  thing,  that  exists  in  this  cause  in  writing,  leads  to  estab- 
lish the  trust ;  and  there  is  nothing  to  shake  it  except  some  parol 
declarations,  alleged  to  have  been  made  by  Mr.  Burden.  This  case 
is  an  instance  of  the  wisdom  of  the  statute  in  excluding  parol  evi- 
dence ;  for  those  declarations  are  quite  contrary  to  what  must  have 
been  the  fact.  They  were  not  made  by  Mr.  Burden  with  a  view  to 
deceive  his  partners,  but  merely  to  keep  the  matter  secret :  declara- 
tions, men  frequently  make,  merely  to  veil  their  affairs  from  the 
knowledge  of  others ;  which  shows,  how  unwise  it  is  to  rely  upon 

such  declarations. 
[•310]  *  The  first  letter,  taken  by  itself,  perhaps  is  not  much  to 
be  relied  on :  for  there  are  other  ways,  in  which  it  might 
be  construed;  as,  with  reference  to  Kent's  interest  as  fitter:  but  it 
is  the  beginning  of  a  correspondence  ;  all  of  which  has  the  same 
tendency.  The  second  letter  is  stronger.  In  using  the  expression 
"  for  your  sakes,"  he  could  not  be  anxious  for  his  co-lessees  of  the 
colliery ;  of  two  of  whom,  Peareth  and  Wren,  he  knew  nothing. 
The  persons  he  was  principally  concerned  with  were  the  bankers. 
The  threat  he  holds  out  to  them  is  as  to  the  payment  of  the  money 
due  to  him,  not,  that  he  will  not  give  them  a  share  in  the  colliery. 
That  he  apprehends  will  go  with  the  ship.     There  is  not  the  least 

(a)  See  note  (b),  ante,  to  p.  193,  and  the  cases  upon  this  point  there  cited; 
Thornton  v.  Dixon,  3  Bro.  C.  C.  (Am.  ed.  1844,)  200,  note  (a);  Story,  Partnership, 
§  93 ;  3  Kent,  (5th  ed.)  37,  38,  39,  and  notes ;  1  Story,  Eq.  Jur.  §  674 ;  Dyer  r. 
Clark f  5  Motcalf,  562 ;  Howard  v.  Priest,  5  Metcalf,  582 ;  Hoxie  v.  Carr,  1  Sum- 
ner, 181-186. 
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bint  in  his  communication  with  them,  that  he  had  any  option  to  ad- 
mit them  or  not.  The  evidence  here  is  much  less  ambiguous  than 
that  in  Tawney  v.  Crowther  (I).  In  this  case  there  is  a  clear  ref- 
erence to  the  proposal.  By  that  reference  the  terms  of  the  trust 
are  as  clear,  as  if  a  formal  declaration  had  been  executed.  O^Hara 
V.  O'Neil  (2)  was  taken  out  of  the  statute  upon  much  more  am- 
b^ous  evidence  and  circumstances.  It  is  absurd  to  suppose,  that 
Mr.  Burdon  gives  a  share  to  these  parties,  meaning  to  take  a  secu- 
rity for  his  debt  upon  it,  and  that  they  should  object  to  that  propo- 
sal, which  he  made  the  condition  of  such  gift ;  or  that  he  having 
the  sole  interest  in  this  property  should  be  anxious  to  get  a  security 
upon  it.  They  are  made  to  covenant  as  to  the  trust,  upon  which 
he  shall  hold  the  fourth  share  of  the  colliery.  Kent's  letter  is  in 
terms  of  caution  inconsistent  with  the  idea  of  a  gift. 

Upon  the  evidence  from  the  books  the  case  is  brought  within 
Lake  v  Craddock  (3).  The  Master  of  the  Rolls  intimated,  that  he 
should  have  had  a  doubt,  if  it  had  been  clearly  proved,  that  Burdon 
made  all  the  advances.  I  should  have  denied  that  inference.  As 
he  was  the  monied  man  in  the  partnership,  he  might  have  taken  that 
upon  himself.  But  the  contrary  appears.  The  advances  were  by 
the  bank  generally.  There  is  no  trace  in  Burdon's  books  of  any 
advance  upon  this  as  a  separate  transaction.  It  is  only  in  the  books 
of  the  bank  that  these  accounts  appear.  It  is  impossible  to  believe 
the  imputation,  that  they  made  false  entries  for  this  purpose.  There 
is  no  foundation  for  that.  They  had  then  only  one  of  the  letters. 
It  is  a  strange  imputation  of  fraud  in  an  open  shop ;  their  accounts 
liable  to  inspection. 

*  The  Attorney  General,  [Sir  John  Mitford],  Mr.  Mans-  [*  311] 
^Id,  Mr.  Lhydy  Mr.  Richards,  and  Mr.  fVear,  for  the  De- 
fendants, the  appellants.  The  first  question  is  a  mere  question  of 
Equity :  whether  there  is  a  declaration  of  trust  sufficiently  manifested 
by  writing.  Supposing,  the  bill  cannot  be  sustained  upon  that  point, 
the  next  question  is  purely  a  legal  question,  and  a  question  of  fact ; 
whether  under  the  circumstances,  taking  the  whole  of  the  evidence, 
the  Plaintiffs  are  to  be  considered  as  partners  with  Burdon  in  the 
colliery.  The  Master  of  the  Rolls  determined  solely  upon  the  first 
question  (4).  There  is  nothing  in  these  letters  authorizing  the  Court 
to  raise  a  trust.  I  admit,  Burdon  had  an  intention  some  way  or 
other  to  give  these  persons  three  fourths  of  his  share  in  the  colliery. 
The  word  "  our "  in  the  first  letter  would  very  naturally  apply  to 
the  other  partners  in  the  colliery,  Peareth,  Wade,  and  Wren.  But 
all  these  expressions  are  much  too  loose ;  and  may  be  accounted  for 
by  his  having  that  intention  I  have  mentioned. 

Tawney  v.  Crowther  is  the  case,  not  of  a  trust,  but  an  agreement. 

(1)3  Bro.  C.  C.  161, 3]  a  [See  the  notes  to  this  case  at  the  above  pages  in 
Am.  ed.  1844.] 

(2)  2  Bro.  P.  C.  39. 

(3)  3  P.  Wms.  ISa 

(4)  See  the  report,  ante,  voL  iii.  6^6. 
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There  was  no  doubt  of  the  terms  ;  the  question  was  merely,  whether 
that  agreement  was  sufficiently  adc^ted  in  writing.  In  CyHara  y. 
(yNeil  it  was  impossible  to  say,  there  was  not  a  trust.  In  Lake  v. 
Craddock  from  the  nature  of  the  transaction  it  could  not  be  intend- 
ed, that  they  were  to  take  as  joint-tenants  (1). 

At  least  the  appellants  are  entitled  to  an  issue. 

The  Solicitor  General^  [Sir  WUUam  Orani],  in  reply.  We  cer- 
tainly contended  at  the  Rolls,  that  a  colliery  was  an  article  of  trade ; 
and  therefore  not  within  the  statute.  But  considering  it  within  the 
statute,  Tawney  v.  Crowther^  it  is  admitted,  establishes  this ;  that 
even  in  the  case  of  an  agreement,  which  is  stronger  than  that  of  a 
trust,  you  may  by  reference  to  a  paper  containing  the  terms  estab- 
lish it.  I  only  cited  it  for  that  purpose.  I  contended  at  the  Rolls, 
and  I  contend  now,  that,  if  we  get  that  length,  we  have  estaUished 
a  trust.  I  cited  O^Hara  v.  O^Neily  not  from  any  resemblance  to 
this  case,  but  to  combat  the  proposition  then  contended  for  the  De- 
fendants, but  not  now  insisted  on,  that  you  must  produce  an  instru- 
ment framed  for  the  express  purpose  of  acknowledging  a 
[*  312]  *  trust.  I  produced  that  case  as  a  case,  in  which  a  fraud 
was  intended ;  and  by  inference  from  facts  and  circum- 
stances a  trust  was  raised. 

When  the  foundation  for  an  issue  was  equally  kid  in  the  inferior 
Court,  it  would  be  very  inconvenient  to  permit  a  party  to  lie  by, 
taking  the  chance  of  the  decision  there,  and  now  desire  an  issue ; 
which,  if  asked  before,  would  have  been  tried  by  this  time,  and  the 
question  at  rest.  At  the  same  I  cannot  deny,  that  for  the  satisfitc- 
tion  of  the  Court  an  issue  might  be  directed.  But  the  ground  for 
an  issue  is  very  singular ;  that  the  accounts  are  to  be  investigated ; 
which  is  always  a  ground  for  withdrawing  the  case  from  the  inves- 
tigation of  a  jury,  and  leaving  it  to  arbitration  ;  as  it  is  impossible 
to  try  in  the  hurry  of  Nisi  Prius  a  question,  that  requires  a  careful 
investigation  and  a  comparison,  that  cannot  be  had  at  law.  In  the 
other  mode  the  result  will  be  more  deliberately  and  carefully  drawn, 
and  with  more  chance  of  being  right.  But  there  is  no  doubt  upon 
the  evidence.  All  the  parts  strengthen  each  other.  Taking  all  to- 
gether, it  is  strong,  conclusive  and  satisfactory. 

The  remainder  of  the  aiiguraent  was  occupied  by  a  long  investi- 
gation of  the  accounts ;  the  result  of  which  ascertained  the  follow- 
ing facts;  upon  which  the  Plaintifis  relied,  as  proving,  that  the 
advances  on  account  of  a  fourth  share  of  the  colUery  were  made 
by  the  four  partners  in  the  bank  in  equal  proportions,  and  not  by 
Mr.  Burdon  alone. 

Upon  the  25th  of  March,  1791,  credit  was  given  in  the  check- 
book for  4000Z.  on  account  of  the  colliery,  under  the  title  of  Bur- 
don, Peareth,  and  Co.     No  money  was  paid  in  then :  but  Burdon 

(1)  3P.  Wms.  158;  1  £q.  Ca.  Ab.  391 ;  see,  an/e,  vol.  L  434,  435,  in  I^i<er  v. 
DoUand^  and  the  note,  iii.  706. 
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having  called  in  4000Z.  due  to  him  from Milbank  lent  3000/.  of 

that  sum  to  Peareth,  Wade  and  Wren,  upon  their  bond.  Milbank's 
bond  not  being  paid  till  the  14th  of  April,  the  ^um  of  3000/.  was 
then  received  by  Peareth,  Wade,  and  Wren,  and  paid  into  the  bank 
on  the  colliery  account.  The  remaining  1000/.  appeared  by  Bur- 
don^'s  ledger  to  have  been  paid  in  upon  his  private  account,  upon 
which  he  received  interest  from  the  bank.  In  the  beginning  of 
March  the  bank  began  to  make  payments  to  the  drafts  of  Wade  on 
the  colliery  account ;  and  having  by  the  31st  of  December 
paid  in  that  manner  3998/.,  a  balance  *  sheet  was  then  [*313] 
signed  by  Burden  and  the  other  partners,  stating  a  balance 
due  from  the  colliery  of  998/.  The  sums  next  paid  in  on  the 
colliery  account  were  500/.  each  by  Peareth,  Wade,  and  Wren,  upon 
the  25th  of  January,  1792;  and  at  the  same  time  the  bank  by  an 
entry  gave  credit  to  Burden,  Peareth,  and  Co.  for  1500/. :  which 
sum  appeared  to  be  taken  from  the  private  accounts  of  each  partner 
in  the  bank  in  equal  proportions.  Similar  payments  by  Peareth, 
Wade,  and  Wren,  of  600/.  each  were  made  on  the  13th  of  March 
and  the  11th  of  August  following;  and  on  each  occasion  the  bank 
gave  credit  for  an  equal  sum,  taken  in  the  same  manner  from  the 
separate  account  of  each  partner. 

On  the  other  hand  the  appellants  insinuated,  that  these  entries 
were  fabricated  with  a  view  to  this  claim ;  and  contended,  that  the 
alteration  of  the  title  of  the  account,  which  in  October  1792  was 
entered  as  John  Burden's  colliery  account,  showed,  his  partners  in 
the  bank  did  not  consider  themselves  as  having  any  interest  in  the 
colliery ;  as  he  had  refused  to  execute  the  deed  to  let  them  in. 

The  Lord  Chancellor  during  the  argument  observed,  that  Bur- 
don's  will,  coupled  with  the  letter  of  the  28th  of  June,  showed  his 
extreme  anxiety  to  attach  the  ship  to  the  colliery.  He  leaves  his 
interest  in  the  ship  to  Kent ;  and  in  case  the  ship  is  sold,  he  gives 
him  500/.  It  can  be  ascribed  to  nothing  but  a  desire  to  attach  the 
ship  to  the  colliery.  He  does  not  let  Kent  into  the  secret,  that  he 
will  get  more  by  its  being  sold. 

His  Lordship  also  asked,  what  possible  defence  there  could  have 
been  for  these  three  partners,  if  the  adventure  had  turned  out  the 
reverse  of  what  it  was,  and  a  bill  had  been  brought  to  compel  them 
to  contribute  to  the  loss. 

March  I4th.  Lord  Chancellor  [Loughborough].  Upon  the 
first  view,  which  I  had  of  this  case,  both  upon  reading  the  petition 
of  appeal,  and  when  it  was  stated  in  Court,  and  upon  looking 
afterwards  to  the  Report  of  the  manner,  in  which  the  cause  was 
argued  at  the  Rolls,  it  seems  to  me,  that  the  Plaintiffs  had  undertak- 
en a  difficulty,  which  it  was  by  no  means  necessary  for  them  to  en- 
counter. It  was  treated  as  a  case,  in  which  the  whole  question 
would  arise  upon  the  operation  of  the  statute  of  frauds.  I  pre- 
sume, the  deed,  which  was  prepared,  not  having  been  executed 
fcy  Mr.  Burden,  the  parties  not  looking  much   farther  than  that 
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point,  the  contest  arose  upon  the  idea,  that  it  was  necessary, 
that  or  some  other  deed  should  be  executed,  to  conclude  the  matter 
between  them ;  and,  no  deed  having  been  executed,  the  defence 
was  taken. 

The  case  appeared  to  me  in  rather  a  different  point  of  view. 
From  the  nature  of  it  it  seems  to  me,  there  was  no  occasion  to  af- 
fect the  estate  in  the  land :  nor  has  the  decree  done  so.  It  has  not 
transferred  the  legal  interest  in  the  share  of  the  colliery  to  the  Plain- 
tiffs. The  case  is  merely  a  case  of  agreement  to  share  profit  and 
loss  in  the  trade  of  a  colliery  ;  which  does  not  at  all  affect  the  own- 
ership of  the  land ;  which  is  often  carried  on  for  a  great  number  of 
years  without  any  estate  in  the  land  given  to  those,  who  are  to  share 
the  profits.  Nothing  is  more  common,  than,  where  a  man  is  tenant 
in  fee  of  land,  where  there  is  a  coal  work,  he  partly  sharing  the  rent 
and  the  profit  carries  it  on  by  mere  license  with  other  persons  con- 
cerned in  the  business  of  the  colliery.  It  is  therefore  merely  the 
case  of  an  agreement,  which  may  or  may  not  be  within  the  fourth 
section  of  the  statute.  But  this  particular  case  is  not  even  within 
the  fourth  section;  because  it  was 'to  be  executed  immediately; 
and  such  an  agreement,  to  be  executed  immediately,  requires 
no  writing  signed  by  the  party:  but  such  agreements  may  be, 
and  are  daily,  proved  for  and  against  the  parties  entering  into  them 
by  any  fair,  competent,  credible  evidence  :  papers  unsigned,  not  in 
the  form  the  statute  requires  are  the  best  species  of  evidence  :  when 
I  say,  the  best,  I  do  not  know  how  to  make  a  difference  between 
that  and  the  acts  of  the  parties,  but  that  the  latter  are  sometimes  am- 
biguous :  parol  declarations  :  even  these  are  admissible  evidence  ; 
and  if  they  are  clear,  consistent  and  intelligible,  will  prevail. 

With  this  idea  of  the  case,  if  it  had  been  brought  originally  before 
me,  it  is  probable,  an  issue  might  have  been  directed :  but  from  the 
idea  I  have  of  the  case  it  would  have  been  an  act  of  mere  indolence 
in  the  Court  to  have  directed  an  issue ;  for  the  case  appears  proved 
in  the  strictest  manner  by  the  written  evidence  ;  which  cannot  ad- 
mit of  any  twist  or  turn  by  any  possible  parol  evidence,  that  can  be 
given.  My  view  of  the  case  therefore,  though  it  does  not 
[*3i5]  exactly  take  the  course  of  the  argument  at  the  *  Rolls, 
leads  me  perfectly  to  agree  with  the  decree.  I  think,  they 
had  no  occasion ;  but  undertaking  to  establish  a  trust  within  the 
strict  line  of  the  statute,  the  seventh  section,  I  think,  they  have  done 
it ;  and  I  perfectly  agree  with  the  Master  of  the  Rolls  in  adopting 
that  letter  of  Mr.  Burdon  as  a  clear  declaration  of  trust :  when  I  say 
that,  I  mean,  clear  evidence  in  writing,  that  there  was  a  trust.  It  is 
not  necessary,  that  it  should  be  a  declaration :  but  a  writing  signed 
by  the  party  may  be  evidence  of  a  trust  admitted  in  that  writing, 
signed  by  him  (a), 

I  think,  it  is  very  possible,  as  Mr.  Wade  supposes,  that  Burdon 
might  have  agreed  to  take  this  interest  in  a  fourth  of  the  colliery 

(a)  3  Suffden,  Vend.  &  Porch.  (6th  Am.  ed.)  [252,]  170;  4  Kent,  (5th  ed.)  d05» 
and  note ;  jFhrster  v.  Hale,  ante,  3  V.  696,  note  (a)  and  cases  cited. 


1800.]  FORSTER  v.  HALE.  315 

without  consultation  with  his  partners  in  the  bank.  But,  though  I 
do  not  doubt  Wade's  evidence,  he  has  assumed  a  stronger  knowledge 
of  the  motives  and  conduct  of  Mr.  Burdon,  than  he  had  a  right  to 
do ;  for,  Burden  not  having  talked  to  him  of  any  other  person, 
taking  the  language  of  Burden,  as  if  he  had  the  sole  interest  in  that 
share  of  the  colliery,  he  takes  it,  that  Burden  acted  solely  upon  his 
skill ;  leaving  the  management  of  the  transaction  to  him,  and  taking 
no  notice  to  him  of  his  consulting  any  other  person.  The  inference 
Wade  draws  from  that  is  a  little  too  wide.  Another  comment  he 
makes  is,  that  Burden  was  a  little  nettled  at  one  of  the  Plaintiffs 
talking  of  being  a  partner  in  the  colliery  ;  and  expressing  his  resent- 
ment, said,  he  would  leave  his  share  of  the  colliery  to  a  person,  who 
would  not  give  the  other  partners  any  trouble  ;  and  that  he  consid- 
ered Forster  as  "  a  babbling  person."  Now,  it  is  evident,  though 
Mr.  Burden  did  not  choose  to  have  it  published,  and  thought  it  a 
little  indiscreet  in  Forster  to  talk  at  that  period  of  his  having  an  in- 
terest in  the  colliery,  and  might  have  applied,  and  very  probably  did 
apply,  that  term,  yet  it  is  perfectly  clear,  he  had  no  such  purpose 
ever  in  his  mind  of  appointing  a  person  to  succeed  him  in  that  col- 
liery, who  would  give  the  other  partners  no  trouble.  However  that 
may  be,  if  Mr.  Burden  had  in  taking  the  colliery  a  specific  intention 
to  take  it  upon  his  own  account,  and  not  on  account  of  himself  and 
his  partners  in  the  bank,  yet  to  support  the  adventure,  to  aid  him  a 
little  in  breaking  the  loss,  if  it  should  prove  unsuccessful,  upon  the 
common  consideration  to  give  them  an  advantage  in  the  profit,  if  it 
should  turn  out  profitable,  it  is  very  clear,  something  must  have  pas- 
sed early  between  Burden  and  them ;  for  though  the  negotiation 
with  Mr.  Ellison  was  early  in  October,  it  is  clear  the  terms, 
♦and  the  manner,  in  which  the  lease  was  to  be  drawn,  [*316] 
were  by  no  means  left  to  Wade ;  for  it  is  in  evidence, 
that  a  proposal  for  a  lease  was  framed  ;  and  there  is  a  very  exact, 
minute,  comment  of  Mr.  Burden,  very  cautious,  and,  I  dare  say, 
judicious.  It  is  also  in  evidence,  that  the  partnership  in  the  colliery 
had  commenced  to  act  before,  three  months  before,  the  lease  was 
executed  by  Ellison  ;  which  was  in  June,  1791  :  but  we  find  early 
in  the  spring  the  bank  advancing  to  the  drafts  of  Wade  on  account 
of  Burden,  Peareth,  and  Co. ;  one  sum  upon  the  first  of  March, 
another  on  the  4th  of  March,  another  afterwards  on  the  5th  of  April, 
before  any  money  whatsoever  had  been  paid  into  the  cash  of  the 
bank  on  account  of  the  colliery  by  any  person.  Now,  it  is  impossi- 
ble to  suppose,  the  partners  in  the  bank  residing  at  Newcastle  could 
have  answered  the  dmfts  of  Wade  upon  the  Ist  and  4th  of  March, 
without  some  previous  communication  with  Burden  upon  it.  It 
would  have  been  folly  and  rashness,  the  supposition  is  extravagant 
and  idle,  that  they  would  have  paid  the  drafts  of  Wade  in  the  be- 
ginning of  March  without  any  advance  of  cash  or  check-book,  with- 
out a  communication  with  Burden  authorizing  them  to  make  those 
advances. 

Upon  the  25th  of  March  they  gave  credit  in  their  books  to  the 


319  FORSTEB  r.  HALE.  [1800. 

between  them,  that  they  should  be  interested  in  equal  ^ares  in  his 
fourth  of  the  colliery  ?  Kent  acts  upon  it  as  a  thing  established.   He 
makes  the  proposal,  not  as  desiring  a  favor,  but  claiming  a  preference 
to  The  Burden  as  an  owner.      Burdon  answers  him  mther  quickly ; 
<^  No ;  that  can  only  be  upon  the  supposition  of  your  ridding  me  of 
The  Tynemouth  Castle  ;  for  that  is  the  ship;  being  one  belonging 
to  two  owners."     He  again  presses  them  :  and  what  is  the  threat  ? 
He  had  a  singular  anxiety  about  this  ship,     it  is  whimsical  enough ; 
considering  the  circumstances,  that  have  since  come  out,  as  to  the 
will.     But  what  is  their  ahswer  ?     They  do  not  buy  it.     What  is  the 
threat  he  holds  out?     He  might  have  said  upon  the  supposition  now 
taken  by  his  representatives,  '^  if  you  do  not  take  the  share  in  the 
ship,  you  shair  have  nothing  to  do  with  the  ship  or  the  colliery." 
"  No :"  he  says,  "  consider,  you  are  in  my  power  in  another  way ;" 
as  to  tlie  time  of  paying  the  money  due  to  him  from  the  bank.    He 
says,  he  is  old  ;  and  the  time  of  payment  may  happen  soon :  and  he 
talks  of  himself  all  through  as  not  likely  to  reap  the  benefit  of  the 
adventure.     He  talks  of  the  partners  in  the  bank  as  actually  partners 
in  the  colliery,  liable  to  all  the  hopes  and  fears  incident  to  the  under- 
taking.     It  is  impossible  to  answer  the  argument.      It  was  much 
more  natural  to  say,  <'  You  shall  not  have  the  colliery."      He  does 
not  talk  of  that  as  a  thing,  that  could  be  done.     He  does  not  treat  it 
as  a  subject,  upon  which  any  thing  remained  to  be  done  by  him. 
He  talks  of  them  as  actually  engaged  in  it ;  and  all  their  entries  in 
their  books  confirm  that  supposition. 

Then  comes  another  part  of  the  transaction,  Burdon  having  kept 
a  very  exact  account  with  the  partners  in  the  bank  desires  a  settle- 
ment. The  result  is,  that  30,000{.  is  due  to  him  against  the  bank. 
Whence  does  that  balance  arise  ?  It  is  the  just  baiance  of  his  ac- 
count with  them  upon  the  supposition,  that  their  entries  with  regard 
to  the  payments  upon  the  colliery  account  were  just:  but  it  is  not 
the  balance  due  to  him  upon  the  other  supposition,  that  all  the 

payments  out  of  the  cash  in  the  bank  were  to  be  carried 
[*320]     *  to  his  account.     It  is  false  by  15002.     The  balance  fells 

short  of  30,0007.  by  that  sum  but  upon  the  supposition, 
that  their  applications  of  Burden's  cash  as  well  as  of  their  own  to  the 
colliery  were  just.  It  is  too  lightly  assumed,  that,  because  he  lived 
at  Hardwicke,  he  is  not  accurate  about  their  accounts ;  for  it  is  clear 
from  his  own  ledger,  that  he  was  uniformly  and  constantly  very  vigi- 
lant and  attentive  to  their  operations  in  his  concerns  with  them.  He 
had  a  large  stake ;  and  was  by  no  means  inattentive  ;  the  farthest 
from  a  sleeping  partner  that  can  be  imagined ;  as  vigilant  and  active 
as  any  other  partner  can  be. 

The  next  thing  is  the  transaction  in  August.  He  had  been  making 
codicils  to  his  will.  It  was  very  prudent,  considering  his  age  ; 
though  I  do  not  find,  his  ikculties  were  in  the  least  degree  impaired. 
A  more  quick  and  intelligent  man,  minute  and  exact  in  his  business, 
we  seldom  have  seen.  An  instance  of  that  is  the  direction  he  gave 
to  Rowntree.     We  hardly  know  from  his  statement  what  the  specific 
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direction  was.  Ag  I  said  of  Wade,  I  do  not  doubt  Rowntree's  evi- 
dence of  the  fact ;  nor,  that  Rowntiee  thought,  Burdon  did  not 
think  himself  compellable.  Rowntree  mistakes  the  reason.  It  was 
not,  because  in  {taint  of  engagement  they  had  no  right  to  claim :  but, 
that  he  had  so  great  an  empire  over  them  that  they  could  do  nothing. 
Rowntree's  opinion  in  that  respect  is  correct  and  true.  What  ha^ 
Rowntree  done  ?  Burdon  intimated  to  him,  that  he  meant  to  take 
a  security  upon  that  share  of  the  colliery  for  all  the  money  due,  and 
to  become  due  to  him  from  the  bank ;  giving  them  the  benefit  that 
might  result  from  the  partnership,  and  also  making  them  liable  to 
the  loss,  if  the  adyenture  should  prove  un&vorable  ;  though  he  looked 
upon  it  as  a  very  prosperous  adventure.  His  purpose  was  to  attach 
to  that  security  the  chaige  of  all  the  debt  they  owed  him.  In  exe- 
cution of  this  idea  Rowntree  prepares  the  deed.  They  talk  of  an  as- 
signment. The  idea  they  had  was  of  an  assignment  of  his  share  in 
the  colUery  and  a  re-assignment.  But  Rowntree  thinks  it  better  to 
do  it  in  another  way :  to  declare  a  trust  upon  the  fourth  of  the  lease ; 
which  is  not  to  be  assigned  to  the  partners.  They  have  no  assign- 
ment of  the  l^al  interest  in  the  lease  :  but  all  is  to  remain  in  the 
person  of  Burdon  ;  and  he  is  to  declare  a  trust.  The  first  trust  is  to 
secure  all,  that  might  be  due  to  Burdon :  the  last,  after  all  charges 
are  discharged,  is  for  the  benefit  of  the  partners  in  the 
bank* in  equal  shares.  He  keeps  the  whole  by  these  [*32l] 
means  in  his  own  hands.  Their  observation  upon  it  is, 
that  it  leaves  them  under  some  disadvantage.  They  would  ratlier 
have  had  their  interests  set  out  distinctly,  and  an  assignment  to 
each,  according  to  the  idea  upon  which  they  had  kept  their  accounts. 
They  remonstrate.  They  do  not  appear  quite  satisfied  with  Rown- 
tree's reason.  He  states  that  Burdon  will  not  consent ;  but  will 
have  it  his  own  way.  They  at  last  agree  :  but  their  conduct  was 
not  at  all  that  of  men  afraid  they  should  lose  the  tide  of  his  favor 
setting  in  to  them  at  that  time.  They  act,  as  far  as  they  can,  con- 
sidering their  dependence  upon  Burdon.  They  are  in  no  hurry. 
There  is  no  pressure  ;  and  they  make  fair  and  proper  remonstrances. 
It  is  impossible  to  answer  the  question  put  by  the  Solicitor  General  : 
Why  should  Burdon  be  anxious  to  get  a  security  upon  this  ?  He 
had  the  thing.  He  had  the  whole  interest,  according  to  the  Defend-* 
ants ;  and  why  he  should  have  thought  it  a  clever  thing  to  get  a  se- 
curity upon  that,  which  was  entirely  his  own,  for  so  sensible  a  man, 
or  any  other  man,  is  utterly  inexplicable.  But  if  he  considered  it, 
not  as  about  to  be  done,  but  as  concluded  and  agreed  upon,  he  did 
get  an  advantage  to  himself,  not  a  fair  one,  not  a  due  advantage,  by 
forcing  that  security  to  be  made  to  himself,  which  he  knew  they 
could  not  refuse. 

To  come  to  any  other  conclusion,  it  is  necessary,  that  the  letters 

should  not  be  considered  to  bear  the  meaning,  which  any  man  would 

impute  to  them.     You  must  also  suppose,  that  these  several  entries, 

%vhich  perfectly  correspond  with  the  idea  the  letters  prove  to  have 

^subsisted  in  their  minds  and  in  his,  were  fabricated  with  a  view  by 
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fraud  to  raise  an  interest  to  themselves.  It  was  a  very  odd,  a  fool- 
ish, species  of-  fraud,  to  give  themselves,  upon  some  aspect  of  what 
might  happen  hereafter,  and  that  at  the  chance  of  a  discovery  by 
any  person,  who  might  inspect  their  books,  even  their  own  clerks, 
this  interest.  Great  stress  was  laid  upon  the  alteration  in  the  ac- 
count. In  my  view  it  is  quite  evident,  the  alteration  was  a  conse- 
quence, that  in  their  opinion  resulted  from  their  having  acquiesced 
in  the  manner  Rowntree  proposed  by  the  deed  to  be  executed  a 
trust  to  be  established  in  the  colliery ;  for  it  was  no  longer  a  colliery, 
in  which  there  were  four  distinct  interests :  but  all  was  in  Burdon : 

he  holding  it,  only  subject  to  account  to  them  for  three 
[*322]     fourths,  after  all  charges  *  defrayed.     Therefore  it  was 

properly  the  result  of  that  transaction,  that  a  more  proper 
and  correct  account,  squaring  with  that  deed,  should  be  kept,  as 
John  Burdon's  colliery  account ;  as  he  was  the  only  person  sustain- 
ing that  account.  As  far  as  it  was  an  account  to  be  kept  in  their 
books,  he  was  the  accounting  party.  They  individually  were  not  to 
be  accountable.  To  suppose,  they  made  the  alteration,  because 
they  gave  the  thing  up,  is  exactly  analogous  to  the  supposition,  that 
they  had  made  the  former  entries  with  a  view  to  create  an  interest 
to  themselves  deceitfully,  without  being  authorized  by  the  nature  of 
the  transaction  or  any  explanation  between  them  and  Burdon. 

Upon  this  view  of  the  case  I  am  perfectly  satisfied  and  convinced 
by  the  written  evidence ;  which  is  perfectly  unaffected  by  any  parol 
evidence.  It  might  square  more  with  the  written  evidence  upon  a 
cross  examination  of  Wade  and  Rowntree :  but  it  is  enough  that  it 
does  not  contradict  the  written  evidence ;  and  as  to  the  books,  it  is 
impossible  by  any  art,  by  any  ingenuity  in  book-keeping,  to  raise 
them  into  any  thing  to  contradict  the  letters.  I  think,  they  confirm 
the  letters.  It  is  not  necessary,  that  the  books  in  themselves  should 
afford  that  evidence ;  but  I  confess,  I  think  the  books  explaining  the 
letters,  and  the  letters  receiving  that  explanation  from  the  books,  are 
parts  of  the  same  case.  Therefore,  though  an  issue  might  have  been 
had  perhaps,  before  the  cause  was  canvassed,  I  cannot  direct  an 
issue :  for  if  the  verdict  found,  that  these  Plaintiffs  were  not  engaged 
in  partnership  with  Burdon  in  this  colliery,  I  should  not  let  that  ver- 
dict stand. 

The  decree  was  affirmed. 
Six,  an/e,  the  notes  U)8.C.3  V.  696. 
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LE  TEXIER  V.  THE  MARGRAVE  OF  ANSPACH. 

[1796,  JuLT  25, 26;  1800,  March  14.] 

Demurrer  by  a  married  woman  to  a  bill  of  discovery  of  transactions  with  her,  as 
agent  to  her  husband,  allowed,  (a) 

This  bill,  filed  against  the  Margrave  and  Margravine  of  Anspach, 
by Le  Texier  and  the  assignees  under  a  commission  of  bank- 
ruptcy issued  against  him,  stated,  that  before  the  year  1792  the 
Margrave  of  Anspach  came  to  reside  in  England  at  Brandenburgh 
House  near  Hammersmith,  and  kept  an  establishment  of  attendants 
and  officers,  exclusive  of  menial  servants,  in  the  style  of,  and  accord- 
ing to  the  ceremonies  used  by  the  princes  of  the  German  Empire ; 
and  the  Margrave  being  unaccustomed  to  the  manners  of 
♦  this  country  authorized  and  empowered  the  Margravine  [*  323] 
to  take  upon  herself  the  management  and  control  of  all 
his  aflfairs  and  concerns,  and  to  act  in  his  name  in  whatever  she 
should  think  proper  to  do  in  regard  to  his  establishment  and  the  ar- 
rangement of  his  ddhnestic  concerns ;  and  she  has  in  fact  from  and 
before  1792  down  to  the  present  time,  with  the  authority  and  con- 
sent of  the  Margrave,  had  the  management  and  control  of  the  afiaifs 
and  concerns  of  the  Margrave ;  and  all  persons,  who  had  any  busi- 
ness to  transact  with  him,  have  transacted  the  same  witli  the  Mar- 
gravine, as  the  avowed  and  acknowledged  agent  of  her  husband.    ^ 

The  bill  farther  stated,  that  it  was  proposed  by  the  Margravine, 
and  agreed  to  by  the  Plaintiff  Le  Texier,  that  he  should  be  admitted 
gentleman  in  ordinary  to  the  Margrave  at  a  salary  of  120Z.  a  year; 
and  the  Margrave  wrote  a  letter  to  the  Plaintiff  offering  him  that  sit- 
uation. The  Margravine  also  proposed  to  the  Plaintiff  to  contract 
for  providing  the  table  of  the  Margrave ;  and  a  contract  in  writing 
for  that  purpose  was  signed  by  the  Plaintiff  and  the  Margrave,  or 
the  Mai^[ravine  on  his  behalf  or  by  his  authority,  at  the  sum  of 
1 100?.  a  quarter.  The  Margrave  and  Margravine  giving  very  expen- 
sive fetes  and  entertainments,  and  the  Plaintiff  finding  their  style  of 
living  inconsistent  with  and  much  exceeding  the  terms  of  the  con- 
tract, represented  the  same  to  the  Margravine ;  and  requested  a  pro- 
portionate increase  of  allowance.     She  assured  him,  all  the  extra 

(o)  A  mere  witness  ought  not  to  be  made  a  party  to  a  bill,  although  the  plaintifi 
may  deem  his  answer  more  satisfactory  than  his  examination.  Story,  Eq.  PI. 
$  234,  5]9,  and  note;  J^Tewman  v.  GwiUreyy  2  Bro.  C.  C.  332;  2  Stozy,  Eq. 
Jur.  §  1499. 

This  applies  to  a  married  woman  a  forHori^  for  she  is  not  compellable  to  give 
evidence  against  her  husband  in  any  such  case.  Story,  Eq.  PL  §  519 ;  Barron  v. 
OnOani,  3  Ves.  &  Bea.  165;  Story,  Eq.  Jur.  §  1496. 

Officers  and  members  of  a  corporation  may,  however,  be  made  parties  to  a  bUl 
0O  far  as  the  bill  seeks  for  discovery,  though  they  have  no  individual  interest  in  the 
0uit,  and  no  relief  can  be  had  affainst  Uiem.  Wright  v.  Dame,  1  Metcalf,  237; 
Story,  Eq.  PI.  235 ;  Story,  Eq.  fur.  §  1501 ;  GlantoU  v.  Copper  Mnera"  Co.  11 
Bim.305. 
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expenses  occasioned  by  such  fetes,  &c.  should  be  paid  or  allowed 
him  by  the  Margrave ;  and  upon  the  faith  of  that  assurance  the 
Plaintiff  continued  to  supply  the  table. 

The  bill  then  stated,  that  in  October  1793  the  Plaintiff  by  the  or- 
der of  the  Margravine  completed  a  pavilion  in  the  garden  according 
to  a  plan  furnished  by  the  Plaintiff;  which  was  at  the  desire  of  the 
Mai^ravine  altered  from  the  original  design  of  a  cottage ;  also,  that 
the  Margrave,  or  the  Margravine  by  his  authority  and  with  his  privity, 
gave  directions  to  the  Plaintiff  to  superintend  and  conduct  various 
alterations  and  improvements  carrying  on  in  the  house  and  premises, 
and  to  control  and  pay  the  bills,  &c. ;  in  doing  which  he  had  laid 
out  12,596/.  I2s.  6d. ;  and  he  received  from  the  Margrave  and  Mar- 
gravine on  account  only  7065/.  He  received  the  1100/. 
[*  324]  quarterly  :  but  the  ultra  expenses  ♦  of  the  table  are  wholly 
unsatisfied.  In  1793  the  Plaintiff  gave  up  the  readings  of 
dramatic  pieces  in  the  French  language ;  and  went  to  reside  at  a 
house  of  the  Margrave's ;  rejecting  an  offer  to  be  conductor  of  the 
Operas ;  and  dedicating  himself  entirely  to  the  service  of  the  Mar- 
grave and  Margravine.  In  1794  at  the  instigation  of  the  Margravine 
a  new  arrangement  took  place,  in  consequence  ^f  which  the  Plain- 
tiff relinquished  his  former  place  ;  and  was  appointed  master  of  the 
revels  to  the  Margravine.  Upon  this  occasion  she  wrote  to  the 
Plaintiff;  and  at  her  desire  he  wrote  to  the  Margrave ;  and  received 
aii  answer.  In  1795  the  Plaintiff  desiring  to  have  ascertained,  what 
compensation  he  was  to  have  for  having  relinquished  his  other  pur- 
suits and  for  the  employment  of  his  time  beyond  the  120/.  a  year, 
and  to  have  his  accounts  settled,  the  Margravine  told  him,  she  con- 
sidered, that  he  ought  to  have  2000/.  besides  his  salary,  and  200/.  a 
year  in  lieu  of  the  150/.  a  year,  till  that  sum  should  be  paid;  and 
she  gave  him  a  written  paper  signed  by  herself,  acknowledging  that 
she  owed  him  2000/.  and  engaging  to  pay  him  50/.  a  quarter,  until 
she  should  pay  him  that  sum. 

Then  after  some  other  transactions,  in  which  the  Plaintiff  had 
been  employed  by  the  Margravine,  the  bill  stated,  that  the  Margra- 
vine required  him  to  send  her  his  receipts  and  vouchers  for  his  pay- 
ments and  disbursements  under  pretence  of  examining  and  settling 
them.  Having  great  confidence  in  her  he  did  send  them ;  and  she 
has  retained  them.  In  1796  he  brought  an  action  against  the  Mar- 
grave;  who  filed  a  bill  against  him  for  an  account.  The  Plaintiff 
is  desirous  of  coming  to  an  account :  but  by  reason  that  the  Mar- 
gravine has  possessed  herself  of  many  of  the  vouchera  and  re- 
ceipts for  payments  by  him,  and  also,  that  many  of  the  payments 
made  by  him  for  the  use  of  the  Margrave  rest  in  the  personal  knowl- 
edge of  the  Margrave  and  Margravine  only  or  one  of  them,  the 
Plaintiff  cannot  have  the  benefit  thereof  without  a  production  of 
such  receipts  and  vouchers  and  a  discovery  on  oath  from  the  Mar- 
grave and  Margravine. 

The  bill  charged,  that  upon  a  fair  settlement  a  balance  of  7U31/. 

VOL.  V.  19* 
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Off.  9d.  18  due  to  the  Pkuntiff ;  and  prayed  a  discovery  from  the  De- 
fendantSy  &c. 
^  *  A  general  demurrer  was  put  in  by  the  Margravine  of    [^325] 

Anspach  separately. 

Jufy  25M/  The  Attorney  General  H),  [Sir  John  Scott],  Solicitor 
Creneralj  [Sir  John  Mttford],  Mr.  mamfieldy  and  Mr.  Steelt,  in 
support  of  the  demurrer,  contended,  that  a  discovery  from  the  Mar- 
gravine of  Anspach  could  not  be  compelled :  as  a  marrbd  woman 
she  could  not  be  made  a  witness  for  or  against  her  husband. 

Mr.  Grant  and  Mr.  Harty  for  the  Plaintiffs,  insisted,  that  it  does 
not  follow,  that  because  the  answer  cannot  be  read,  the  Plaintiffs  are 
not  entitled  to  a  discovery  ;  for  the  discovery  may  aid  them  in  their 
proof.  The  bill  is  filed  against  the  Margravine,  as  the  agent  of 
her  husband ;  which  the  demurrer  admits.  The  Margrave  hav- 
ing delegated  his  power  to  her,  she  is  one  and  the  same  person  with 
htm. 

The  Attorney  General  [Sir  John  Mitford]  in  reply  said,  the 
Court  had  no  jurisdiction  to  compel  a  married  woman  to  answer ; 
when  that  answer  cannot  be  used,  except  as  instructions,  what 
questions  are  to  be  put  to  her  husband ;  and  if  this  can  be  done  there 
never  will  be  wanting  in  such  a  bill  allegations  of  agency. 

Lord  Chancellob  [Louohbobough].  The  bill  states  a  great 
deal  more  than  the  ordinary  management  of  a  lady  in  her  house, 
contracts  and  engagements.  Upon  the  supposition  the  bill  takes, 
that  all  that  confidence  was  given  to  this  lady  by  her  husband,  he  is 
bound  by  every  thing  she  has  done,  right  or  wrong.  There  is  one 
chaige  in  the  bill,  that  the  accounts  were  prepared,  and  the  vouchers 
put  into  her  hands  for  the  purpose  of  being  examined,  and  she  de- 
tains them.  Can  I  let  that  be  without  remedy  ?  His  answer  would 
be,  that  he  knows  nothing  about  it ;  and  that  answer  in  a  case  of 
this  kind  might  be  very  sincere  and  true :  he  has  no  papers ;  and 
knows  nothing  of  the  transaction. 

There  is  a  good  deal  of  novelty  in  the  case.  It  would  be  a  total 
fiulure  ot  justice,  I  should  shut  out  all  evidence,  if,  where  the  wife 
19  assumed  to  have  the  whole  management  of  her  husband's  affairs, 
with  Itis  privity,  but  without  any  actual  interference  on  his 
part,  I  should  hold,  in  the  extent  she  has  acted,  *  that  she  [*326] 
cannot  be  asked  a  question.  It  occurs  to  me,  that  I 
oug^t  to  let  this  demurrer  stand  over,  tiH  after  the  Maigrave  shall 
have  put  in  his  answer.  His  answer  may  remove  the  objection  en- 
tirely. 

March  I4th.  The  Maigrave  put  in  his  answer :  admittnig,  that 
for  the  reasons  in  the  bill  mentioned  he  authorized  and  empowered 
the  Margravine  to  take  upon  her  the  management  and  conttol  of 
his  domestic  aflSurs  and  concerns ;  and  to  act  in  his  name  in  whatev- 

(1)  Loid  Eldoii. 
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or  she  should  think  proper  to  do  in  regard  to  his  establishment  and 
thQ  arrangement  of  his  domestic  concerns :  and  that  from  the  begin- 
ning of  1792,  and  before  that  period  up  to  the  present  time,  with 
his  authority  and  consent  she  had  the  management  and  control  of 
his  domestic  affairs,  &c. ;  and  that  persons,  who  had  any  business 
with  him  in  regard  thereto,  have  transacted  the  same  with  her  upon 
his  account.  He  stated,  that  he  is  informed  and  believes,  the  Plain- 
tiff's salary  of  1202.  was  to  cease  in  1793  by  agreement  with  the 
Margravine  in  consequence  of  the  new  contract ;  and  spoke  also  as 
to  his  information  and  belief  as  to  the  pavilion,  to  be  completed  ac- 
cording to  the  Margravine's  plan.  He  farther  stated,  that  a  written 
contract  was  entered  into  in  June  1794  between  the  Plaintiff  and 
the  Margrave  for  the  performance  of  the  greatest  part  of  the  im- 
provements at  Brandenburgh  House  for  3500/.  which  sum  was  paid 
to  the  Plaintiff.  The  answer  denied,  that  any  balance  is  due ;  and 
stated,  that  the  Plaintiff  evaded  coming  .to  account ;  the  accounts 
he  produced  were  erroneous,  including  in  the  charges  work  not 
done  by  the  Plaintiff,  and  they  did  not  contain  all  proper^ vouchers ; 
that  several  bills  were  left  unpaid ;  that  the  Defendant  is  unable  to 
account ;  as  it  must  depend  ^upon  transactions  and  payments  to  the 
Plaintiff;  many  vouchers  being  unknown  to  the  Defendant,  which 
he  has  no  means  of  knowing  except  from  the  Plaintiff;  who  has  en- 
deavored to  confound  transactions  done  under  his  contract  with  this 
Defendant.  In  answer  to  the  charge,  that  the  vouchers  were  de- 
tained, the  Defendant  stated,  that  they  were  offered  to  the  Plaintiff; 
and  refused ;  and  he  offered  to  give  any,  that  can  be  proved  to  have 
been  given  to  the  Margravine. 

The  Attorney  General^  [Sir  John  Mitford\^  Mr.  Mansfield^  and 
Mr.  Steele^  in  support  of  the  Demurrer.  This  is  not  to  be 
[♦  327]  *  distinguished  from  the  common  case ;  especially  upon 
the  answer  of  the  Margrave.  There  is  no  instance  of  a 
bill  against  a  married  woman,  having  no  interest,  merely  because 
she  was  the  agent  of  her  husband.  The  policy  of  the  law  does  not 
admit  it  any  more  than  making  her  a  .witness  for  or  against  her  hus- 
band. Upon  this  principle  every  married  lady  may  be  made  the  ob- 
ject of  a  bill  in  Equity,  whenever  an  action  is  brought  against  her 
husband.  A  wife  may  manage  the  domestic  afiairs  in  the  absence 
of  her  husband ;  particularly  in  the  instance  of  officers,  who  are 
abroad.  No  authority  for  such  a  bill  can  be  produced:  though 
there  must  be  many  instances  of  married  women  in  the  same  situa- 
tion as  the  Margravine. 

The  same  sort  of  confidential  dealing,  that  is  made  the  ground  of 
this  bill,  prevails  between  every  lady  and  her  servants.  It  is  the 
course  in  every  family  for  the  lady  to  receive  money  for  the  domes- 
tic purposes ;  which  she  intrusts  to  her  servants.  She  receives  the 
bills ;  and  they  are  always  in  her  custody.  In  all  domestic  transac- 
tions the  wife  is  the  agent.  It  applies  both  to  great  and  small  fam- 
ilies. With  respect  to  the  building  contract,  the  same  sort  of  bill 
might  be  filed  in  any  instance  of  a  contract  by  ^  married  man  for  a 
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building,  in  which  his  wife  may  direct  any  alteration.  The  contract 
as  to  that  is  with  the  Margrave  himself.  The  only  effect  is  to  make 
her  a  witness  against  her  husband ;  which  the  policy  of  the  law  will 
not  permit.  The  object  is  to  supply  evidence,  that  cannot  be  other- 
wise obtained  against  the  husband.  If  she  could  not  be  examined 
as  a  witness,  how  could  her  answer  be  read  ?  No  decree  could  be 
made  against  the  Margravine.  Her  husband  alone  is  chargeable. 
It  is  not  suggested,  that  she  has  any  interest :  nor  is  any  relief  prayed 
against  her.  .  The  utmost  they  state  is,  that  she  was  an  agent 
Upon  that  principle  a  bill  might  be  filed  by  any  tradesman.  The 
only  ground  for  making  a  wife  Defendant  is,  that  she  has  an  inter- 
est. If  she  has  not,  she  cannot  be  a  party.  No  doubt,  if  a  husband 
makes  bis  wife  agent,  he  is  bound  by  her  acts ;  as  in  the  case  of  any 
other  agent.  But  it  is  not  a  consequence,  that  a  bill  of  discovery 
may  be  filed  against  her.  A  i>ill  would  not  lie  against  any  other 
agent,  having  no  interest.  A  demurrer  to  such  a  bill  would  hold ; 
for  the  Defendant  might  be  examined  as  a  witness  (1)  ;  and  the  only 
difference  in  this  case  is,  that  the  Margravine  cannot  be  a  witness. 
The  circumstance  of  her  agency  will  not  overturn  the  general  rule 
of  law.  The  rule  in  the  case  of  a  wife  is  very  old,  and  constantly 
adhered  to.  The  reason  is  the  implacable  discord  and  dissension, 
that  would  otherwise  arise.  This  very  case  shows  the 
*  impropriety  of  this  attempt  and  the  wisdom  of  the  [*328] 
rule. 

The  Solicitor  General,  [Sir  William  JSrani],  and  Mr.  Hart,  in 
support  of  the  bill.  The  Margrave  by  his  answer  admits,  he  au- 
thorized the  Margravine  to  act  in  his  name ;  and  his  letter  recognizes 
her  acts ;  and  says,  whatever  she  does  will  be  properly  done.  His 
answer  is  not  a  sufficient  disclosure  without  the  farther  information, 
which  she  alone  can  give.  It  was  contended  for  the  Plaintiff  before, 
that  the  frame  of  this  bill  requires  an  answer  from  her ;  for  by  the 
very  terms  of  the  engagement  the  Plaintiff  was  to  make  the  contract, 
not  with  him,  but  with  her,  under  a  special  authority  from  him ;  and 
she  had  entered  into  contracts ;  and  various  alterations  were  made 
in  them.  The  objection  was,  that  we  were  not  to  draw  from  her 
the  evidence,  that  she  was  the  agent  of  her  husband :  that  must  be 
established  in  some  other  way.  He  might  have  denied  it  by  his 
answer :  or  he  might  have  given  such  a  direct  answer  and  admission 
as  might  make  it  unnecessary  to  have  her  answer.  But  her  answer 
is  still  necessary.  He  does  not  know  the  particulars  of  the  contract. 
He  speaks  as  to  his  information  and  belief  of  her  transactions  with 
the  Plaintiff.  The  particulars  can  only  be  obtained  from  her.  The 
distinct  character  of  agent,  given  by  the  husband,  takes  it  out  of  the 
general  rule.  9uch  a  case  frequently  happens,  when  the  husband 
goes  abroad.  That  distinct  character  enables  her  to  bind  him. 
The  Plaintiff  has  put  in  a  full  answer  to  the  Margrave's  bill,  discov- 
ering upon  oath  all  the  sums  he  received  without  vouchers.     He 

(1)  Ceartwrighi  v.  HtOdof,  anU,  vol.  i.  299.    See  the  note,  p.  293. 
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wants  the  same  sort  of  answer  from  her.  The  discovery  is  not 
sought  for  the  purpose  of  charging  her  husband,  but  to  put  the  ac- 
counts upon  a  fair  footing  between  the  parties.  Extreme  inconven- 
ience will  arise  from  want  of  the  answer :  for  it  is  obvious  much 
must  rest  in  the  private  knowledge  of  the  Ma^ravine ;  concerning 
which  the  Margrave  does  not  give  any  denial,  or  state  any  knowl- 
edge. The  Plaintiff  says,  that  though  she  was  put  into  a  situation 
to  make  a  bargain  with  him,  he  is  in  a  situation,  in  which  he  cannot 
obtain  a  discovery  of  that.  This  is  not  the  ordinary  case  of  domes- 
tic concerns  only,  but  various  transactions,  buildings,  improvements 
in  the  gardens,  &c.  upon  which  a  special  authority  was  given  io  her 

to  act  independent  of  her  husband.  In  other  cases  the 
[*329]     wife  acts  of  course  in  the  absence  of  the  husband:  *but 

the  Margrave  put  his  wife  in  his  stead  specially  to  act 
upon  these  special  transactions :  and  he  says,  he  will  not  be  answer- 
able. His  act,  by  interposing  her  in  his  stead,  gives  the  Plaintiff  a 
right  to  the  discovery  against  her.  The  question  is  only,  whether 
she  authorized  these  alterations  or  not.  How  can  that  be  known 
without  her  answer  ? 

Lord  Chancellor  [Loughborough].  The  Margrave  does  not 
trust  her  to  make  the  contract.  It  was  a  contract  in  writing  with 
him.  I  do  not  think,  the  answer  comes  up  to  the  Plaintiff's  state- 
ment. The  state  of  it  is,  that  he  left  the  care  of  his  establishment 
to  her:  that  was  settled  at  1100/.  a  quarter;  and  as  to  the  other 
charges  he  states  a  writteq  contract  with  him.  That  is  not  giving 
all  his  authority  to  her  to  act  with  Le  Texier ;  and  as  to  the  vouch- 
ers, he  takes  upon  him  to  give  any  you  can  prove  were  given  to  her. 
I  do  not  think,  the  answer  takes  it  out  of  the  conmion  case. 

The  demurrer  was  allowed  (1). 

1.  It  is  a  eenenl  pnn^ple  in  Coarts  both  of  law  and  equity,  that  a  wife  ahaH 
not  give  evidence  against  oer  husband:  Barron  v.  GriUard^  8  Ves.  &  Bea.  165 ; 
CaHwrigUs.  Green^S  Ves.  405;  w£^n  y.PrUchdt,6T.  R.681:  but  this  gen- 
eral rule  admits  some  exceptions,  grounded  on  obvious  necessity ;  see  note  2  to 
Sedgwick  v.  WaildnB,  1  V.  49. 

2.  That,  generally  speakine,  a  bill  cannot  be  sustained  against  a  mere  witness; 
see  note  3  to  Cartwrigut  v.  iSudy,  1  V.  292,  where  the  exceptions  to  the  rule  are 
likewise  stated. 

(1)  Pott,  vol.  XV.  159 ;  Bamm  v.  ChriOard,  3  Ves.  dt  Bea.  165.  Demurrer  bv  a 
married  woman  to  a  discovery,  that  mi^ht  subject  her  husband  to  a  chn^  of  fel- 
ony, allowed :  Ccaiwrif^  v.  Green,  viii.  405. 
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MACKWORTH  t;.  THOMAS. 
[1800,  March  14.] 

Arrears  of  an  annuity  secured  by  bond  not  allowed  beyond  the  penalty  in  the 
administration  of  assets. 

The  Statute  8  &  9  WilL  III.  c.  11,  remedial  for  the  purpose  of  recovering  success- 
ive breaches  to  the  extent  of  the  penalty,  [p.  331.] 

The  bill  was  filed  by  the  creditors  of  Ilted  Thomas  to  obtain  sat- 
isfaction out  of  the  real  estate ;  the  personal  assets  being  deficient. 
In  1788  the  accounts  were  directed ;  and  an  inquiry  as  to  the  in- 
cumbrances. 

The  Defendant,  the  executrix,  claimed  before  the  Master  to  retain 
out  of  the  assets  in  her  hands  the  sum  of  1325Z.,  the  arrears  of  an 
annuity  of  100/.  a-year,  granted  by  Ilted  Thomas  to  her  father, 
secured  by  a  bond  in  the  penalty  of  500/.  The  Master  having 
allowed  her  only  to  the  extent  of  the  penalty  of  the  bond,  and  re- 
fusing to  exceed  that,  an  Exception  was  taken  to  the  Report. 

Mr.  CrraAam,  and  Mr.  Owen,  in  support  of  the  Exception. 
In  Lord  Lonsdale  v.  Church  (1)  the  Court  of  King's  Bench  were  of 
opinion,  that  in  the  case  of  a  common  bond  there  was  no  reason, 
why  the  party  should  not  go  to  the  full  extent  of  the 
money  ♦due.  Afterwards  in  Knight  v.  Maclean (i)  Mr.  [*330] 
Justice  BuUer  adhering  to  that  opinion  decided  in  the 
same  way.  But  that  case  certainly  underwent  the  review  of  Lord 
Thurlow  ;  who,  Ladmit,  conceived,  that  Mr.  Justice  BuUer  had  mis- 
taken the  course  of  the  Court ;  and  hb  Lordship  was  of  the  same 
opinion  in  Tew  v.  Lord  Winterton  (3).  I  admit,  that  in  Bromley  v. 
Goodere  (4),  Lord  Hardwicke  thought,  the  course  of  the  Court  was, 
that  bond  creditors  could  not  go  beyond  the  penalty.  There  is 
however  an  essential  difference  between  the  cases  of  a  common  bond 
and  a  bond  to  secure  an  annuity ;  especially  in  this  Court ;  for  this 
Court  will  look  at  the  nature  of  the  contract.  In  Collins  v.  CoU 
Uns  (5)  Lord  Mansfield  expressly  says,  the  constant  course  of  Courts 
of  Equity  h  to  consider  the  condition  of  a  bond  as  the  agreement  of 
the  party.  This  was  really  a  mistake  in  taking  the  penalty  so  low ; 
which  ought  to  be  rectified ;  as  in  the  case,  where  the  word  <^  quad- 
raginta "  was  inserted  for  <<  quadringentis "  (6).  In  Bishop  v. 
Ckurch  (7)  the  remedy  at  law  was  entirely  gone ;  and  there  it  was 
held  an  agreement.     Suppose,  this  was  merely  a  deed  of  covenant 

(1)  2  Term  Rep.  B.  R.  38a 

(sn  3  Bro.  C.  C.  496,  See,  under  special  circumstances,  Duoal  v.  Teny,  Show. 
P.  C.  15,  and  the  note,  /nm<,  vol.  vL  79, 92;  Garke  v.  SdoHj  411,  and  the  note, 
416:  not  generally,  Sharpe  v.  Earl  of  Secarboroughj  amJU,  iii.  557;  ii.  168. 

(3)  3  Bro.  C.  C.  489. 

(4)  1  Atk.  75. 

(5)  2  Bur.  820. 

(6)  ^mms  v.  Barry,  Finch,  413;  2  Ch.  Ca.  225;  2  Freem.  16,  stated  fhrni  the 
Reffister's  Book,  ante,  vol.  iii.  580. 

(7)2Vcs.  100,371. 
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for  payment  of  the  annuity,  the  Defendant  would  be  clearly  entitled. 
The  StatujLe  of  William  III.  (1)  says,  any  indenture/  deed,  or  writ- 
ing. This  is  as  much  an  agreement,  when  contained  in  the  condi- 
tion of  a  bond,  as  if  in  a  distinct  instrument.  CoUins  v.  CoUins  dis- 
tinctly decides  that.  There  is  a  great  difference  upon  the  statute 
between  an  annuity  bond  and  any  other  bond.  Damages  must  be 
assigned  upon  all  the  breaches.  Suppose,  the  condition  of  the  bond 
was  to  perform  and  award  ;  and  the  arbitrators  give  more  than  the 
penalty.  The  penalty  may  be  waived ;  and  the  condition  of  the 
bond,  being  an  agreement  in  writing,  may  be  considered  as  a  cove- 
nant. 

Mr.  Llajfd  and  Mr.  Straifordy  for  the  Report,  were  stopped  by 
the  Court. 

Lord  Chancellor  [Loughborough].  This  is  in  the  administra- 
tion of  assets.  Is  it  possible  for  the  Court  to  let  a  creditor 
[*331]  stand  as  a  specialty  *  creditor  for  more  than  the  debt  at 
law  ?  There  is  no  doubt  of  the  proposition  in  Collins  v. 
CoUins :  but  then  it  must  be  enforced  as  an  agreement  between  the 
parties ;  but  in  the  administration  of  assets  how  can  I  possibly  devi- 
ate from  the  law  ?  I  cannot  put  a  larger  sum  into  the  bond  than 
the  parties  have.  '  I  do  not  know,  what  I  might  do  against  the 
party  (a) :  but  in  the  administration  of  assets  I  should  injure  all  the 
creditors.  This  decree  is  for  the  administration  of  legal  assets. 
The  bill  is  by  all  the  creditors :  an  account  has  been  directed  of  the 
specialty  and  simple-contract  debts :  can  I  possibly  allow  the  repre 
sentative  to  retain  a  sum,  of  which  she  could  not  possibly  have 
pleaded  payment  in  an  action  by  a  bond  creditor^  She  could  not 
possibly  have  pleaded  payment  of  1325Z.  under  this  bond.  Inhere 
never  was  a  case  in  this  Court,  where  the  Master  in  the  account  of 
assets  ever  allowed  a  bond  to  be  rated  higher  than  tlie  penalty. 
The  Statute  of  William  III.  is  remedial  for  that  purpose,  that  to  the 
extent  of  the  penalty  you  may  recover  successive  breaches.  You 
take  your  judgment  for  the  penalty.  You  do  not  take  the  penalty ; 
but  assess  damages  under  it. 

The  Exception  was  over-ruled. 

In  ordinary  cases,  interest  or  airearB  upon  a  bond  cannot  be  recovered  beyond 
the  amount  of  the  penalty  of  such  bond,  even  against  the  debtor;  and  the  present 
case  is  an  authority,  that  no  exception  oi^ht  to  be  made,  under  any  circumstances, 
when  the  question  arises  in  the  course  ofthe  administration  of  the  debtoi's  assets, 

(1)  8  &  9  WiU.  m.  c.  11. 

ia)  That  interest  may  be  computed  beyond  the  penalty  of  a  bond,  see  Tew  v. 
WirUertany  3  Bia  C.  C.  (Am.  ed.  1844,)  489,  note  (a);  Mower  v.  ISp,  6  Paige,  89; 
Judge  of  ProhaU  v.  Hofdock,  8  N.  Hamp.  491;  Baker  v.  Morris,  10  Leigh,  285; 
JFVanof  v.  Wilson,  1  Ry.  &  M.  105. 

In  Harris  v.  Gap,  1  Mass.  308,  interest  was  given  in  the  shape  of  damages,  even 
as  against  a  surety,  although  the  principal  and  interest  exceeded  the  penalty  of 
the  bond.  See  also  PiUs  v.  TUdm,  2  Mass.  118,  Rand's  note  (6),  p.  119;  MxU 
V.  Foiifles,  1  Munf.  175;  Tenant  v.  Grajf,  5  Munf.  494;  Smedes  v.  HmigklaUngj  3 
Caines,  48 ;  PoUer  v.  Webb,  6  Greenl.  14. 


1800.]  BACON  V.  BACON.  331 

and  hiB  other  creditcm  might  be  injured  by  allowing  the  bond  to  be  nted  higher 
than  the  penalty.  When  the  question,  however,  is  only  between  the  obligor  and 
the  obligee,  there  may  be  cases  in  whicn  it  will  be  only  reasonable  to^give  interest 
beyond  the  penalty ;  see,  ante,  note  3  to  Exparie  MUis,  2  V.  295. 


BACON  V.  BACON. 
[l&Xy,  March  17.] 
ExxcuTOR  discharged  from  a  loss  under  favorable  circumstances,  (a) 

Exceptions  were  taken  by  the  Defendant  John  Bacon  to  the 
Master's  report  for  not  allowing  the  Defendant  in  his  discharge  a 
sum  of  lOOL,  paid  by  him  upon  the  13th  of  September,  1796,  to 
John  Kirby ;  who  was  appointed  a  co-executor  with  him  in  the  will 
of  the  Reverend  Nicholas  Bacon,  and  also  for  not  allowing  a  farther 
sum  of  500Z.,  also  paid  by  the  Defendant  to  Kirby  in  January,  1797,; 
though  both  those  sums  were  paid  by  the  Defendant  to  his  co-exec- 
utor for  the  purpose  of  paying  the  testator's  debts  in  the  country ; 
where  Kirby  resided.  The  Master  had  allowed  the  Defendant  only 
the  sum  of  787/.  2$.  2d.  being  the  amount  of  the  testator's  debts 
actually  paid  by  Kirby ;  who  died  insolvent.  He  had  been  the  tes- 
tator's attorney. 

The  claim  to  the  full  allowance  of  1200/.  was  made  by  the  Defen- 
dant under  the  following  circumstances,  appearing  by  his  affidavit. 
On  the  13th  of  September,  1796,  the  testator  having  died  in  August, 
1796,  at  his  house  at  Coddenham  in  the  County  of  Suffolk, 
Kirby,  who  resided  at  Ipswich,  *  called  upon  the  Defen-  [*332] 
dant  in  London ;  and  requested  an  advance  of  700/.,  in 
order  to  enable  him  to  discharge  the  funeral  expenses,  and  to  pay 
such  of  the  creditors  of  the  testator  as  lived  in  the  neighborhood : 
where  most  of  them  resided ;  with  which  request,  Kirby  informing 
the  deponent  he  bad  no  money  belonging  to  the  testator  in  his  bands, 
the  deponent  immediately  complied ;  knowing,  that  considerable 
debts  were  owing  from  the  testator  to  persons  in  the  neighborhood 
of  Kirby ;  and  conceiving,  that  Kirby,  as  being  one  of  the  executors, 
and  living  on  the  spot,  was  the  proper  person  to  examine  into  and 
settle  such  debts ;  and  that  the  deponent  could  not  have  been  justified 
in  putting  the  estate  to  any  expense  in  paying  the  said  debts  him- 
self. 

The  affidavit  farther  stated,  that  upon  the  10th  of  January,  1797, 
Kirby  again  called  upon  the  deponent ;  and  produced  a  book  of  ac- 
counts, containing  a  list  of  debts,  which  he  alleged  he  had  paid, 
and  which  exceeded  700/.,  in  which  book  was  also  an  account  of 

(a)  See  2  Williams,  Execators,  (2d  Am.  ed.)  1292, 1296 ;  Chambera  v.  Mnchin, 
nMf,  7  V.193;  Damt  Y.  SpurUng,  1  Rusa.  &  My.  66;  Hanbwy  v.  JSrkkmd,  S 
Sim.  265;  2  Story,  £q.  Jur.  §  1281,  and  notes. 
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other  debts,  remaining  unpaid ;  which  with  the  debts  aU^;ed  to  have 
been  paid  exceeded  1200/.  Kirby  then  requested  that  the  deponent 
would  advance  him  a  farther  sum  of  500/.  in  order  to  enable  him  to 
discharge  the  debts  then  remaining  unpaid ;  and  the  deponent  conceiv- 
ing, that  the  entries  in  the  book  were  true,  complied.  Kirby  had  been 
for  many  years  the  confidential  agent  and  attorney  of  the  testator ; 
drew  his  will :  and  had  been  intrusted  by  him  with  the  receipt  and 
payment  of  very  large  sums ;  and  the  deponent  had  frequently  in  the 
testator's  life  by  his  directions  paid  Kirby  considerable  sums  for  the 
use  of  the  testator. 

The  will  contained  the  following  clause : 

<'  And  I  do  hereby  expressly  declare,  that  neither  the  said  John 
Brand  and  Samuel  Kilderbee  nor  my  said  executors  any  or  either  of 
them  their  or  any  or  either  of  their  executors  or  administrators  shall 
be  answerable  or  accountable  for  any  more  money  than  shall  actually 
come  to  his  or  their  hands,  nor  for  any  loss  that  shall  or  may  happen 
in  placing  out  and  continuing  at  interest  any  part  of  my  said  per- 
sonal estate  nor  for  the  misapplication  or  non-application  of  all  or 
any  part  of  the  money  that  shall  be  received  by  them  respectively 
by  virtue  of  this  my  will  ^provided  that  such  loss  do  not  proceed 
from  or  be  occasioned  by  his  or  their  wilful  default  or  neglect)  nor 
the  one  of  them  for  the  other  of  them  but  each  of  them 
[*  333]  for  his  own  act  and  deed  receipt  **  and  default  only  and  I 
further  will  and  direct  that  my  said  executors  and  each  of 
them  their  and  each  of  their  executors  and  administrators  shall  and 
may  deduct  and  reimburse  himself  and  themselves  all  such  losses 
costs  charges  damages  and  expenses  as  he  and  they  shall  and  may 
sustain  bear  pay  expend  or  be  put  unto  in  the  execution  of  this  my 
will  or  for  or  by  reason  of  the  management  of  the  trusts  herbby  in 
them  reposed." 

Brand  and  Kilderbee  were  trustees  appointed  for  a  particular  trust. 

The  will  was  disputed  by  the  next  of  kin.  After  that  contest 
was  decided  in  favor  of  the  will,  Kirby  having  died  in  the  interval, 
under  probate  was  granted  to  the  Defendant.  The  Plaintiff,  entitled 
the  trusts  of  the  will,  and  praying  the  usual  accounts,  was  an  infant. 

Mr.  Piggott  and  Mr.  Alexander,  in  support  of  the  exceptions. 
The  particular  circumstances  of  this  case  make  it  very  hard,  if  these 
sums  are  not  allowed  to  this  executor.  They  were  applied  for  by 
Kirby  for  the  sole  and  express  purpose  of  paying  debts  in  the  neigh- 
borhood of  the  testator's  residence :  Kirby  a  professional  man,  con- 
stantly employed  by  the  testator  in  his  afiairs  ;  and  the  debts  to  be 
answered  by  the  money  being  to  be  answered  in  the  neighborhood. 
This  Defendant,  if  he  had  refused  the  confidence,  which  the  testa- 
tor had  placed  in  Kirby,  must  have  gone  himself  into  Suffolk  at  the 
expense  of  the  testator's  estate  to  do  what  the  testator  intended 
the  other  to  do  by  naming  him  executor.  This  is  not  at  all  like 
Sadler  v.  Hobbs  (1),  Scurjield  v.  Howes  (2),  and  the  other  cases  ; 

(1)  2  Bit).  C.  C.  114.    [See  also  (Am.  ed.  1844,)  p.  117, 118,  and  notes.] 

(2)  3  Bro.  C.  C.  90.    [See  (Am.  ed.  1844,)  95,  notes.] 
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in  all  of  which  the  money  was  placed  out  by  the  executor  for  the 
purpose  of  being  continued  there,  not  for  the  administration  of  the* 
effects.  Where  the  act  is  necessary,  or  convenient  for  the  purpose 
of  administering  the  effects,  if  it  is  done  iiurly  and  honestly,  the  ex- 
ecutor shall  be  discharged  from  any  loss.  .No  act  was  done  by  the 
Defendant  to  place  this  money  in  any  other  situation,  in  which  the 
testator  did  not  intend  it  to  be  placed.  He  did  not  join  in  taking 
the  money  out  of  the  hands  of  one  person,  in  order  to  place  it  in 
those  of  another.  It  was  not  taking  it  from  one  banking  house  and 
placing  it  in  another;  but  an  act  done  in  the  honest,  con- 
scientious, *  discharge  of  his  trust  to  pay  the  debts.  The  [*334] 
circumstance,  which  Lord  Northington  (1)  thought  worthy 
of  consideration,  occurs  in  this  will ;  the  clause,  that  the  executors 
shall  not  be  answerable  for  more  than  comes  to  their  hands,  nor  for 
any  loss,  misapplication,  &c.  except  by  wilful  de&uk.  Kirby  must 
have  been  intended  to  perform  some  duty :  what,  if  not  that  of  pay- 
ing the  debts  upon  the  spot,  where  the  creditors  resided  ?  The 
testator  has  not  only  named  him  executor,  but  placed  confidence  in 
him  during  his  life,  as  his  attorney ;  not  a  limited  confidence,  as  in 
the  case  of  a  banker.  The  very  circumstance  was  relied  on  in 
Rowth  V.  Howell  (2). 

Mr.  Chrahatn,  for  the  Plaintiff.  The  G)urt  certainly  now  leans 
against  charging  even  executors  (3).  It  is  true,  Kirby  was  appointed 
executor :  but  he  never  proved  the  will ;  upon  which  there  was  great 
litigation,  before  it  was  established.  Then  it  comes  to  the  case  of 
an  agent,  appointed  by  the  executor.  The  import  of  the  clause  in 
the  will  is  only,  where  no  wilful  default  is  to  be  imputed  personally 
to  the  party  ;  and  cannot  excuse  carelessness  and  neglect.  By  his 
own  act  the  Defendant  has  occasioned  this  loss.  He  trusted  a  per- 
son not  in  the  character,  in  which  the  testator  intended  him.  If  he 
had  proved  the  will,  he  would  have  taken  upon  himself  that  confi- 
dential character  the  testator  intended  to  clothe  him  with;  and 
would  have  been  worthy  of  trust. 

Mr.  Piggoii,  in  reply.  Having  observed,  that  the  will  was  not 
proved  till  after  Kirby's  death  on  account  of  the  dispute  concerning 
it,  but  that  during  that  time  it  was  necessary  some  one  should  act, 
and  take  care  of  the  effects,  was  stopped  by  the  Court. 

Lord  Chancellor  [Loughborough].  Supposing,  Kiriby  had  not 
been  co-executor,  but  that  the  executor  living  in  London,  and  re- 
ceiving money  of  the  testator's,  had  remitted  to  the  attorney  of  the 
testator  to  pay  the  debts :  could  he  have  been  liable  ?  Kirby  was 
in  no  insolvent  circumstances.  He  was  a  man  in  business  at  Ips- 
wich ;  had  been  the  attorney  of  the  testator  (I  take  him  no  higher 
than  that)  ;  was  acquainted  with  all  iiis  affairs ;  had  ^^  0351 
his  accounts  in  his  hands ;  *  and  the  first  payment  was     ^         ^ 

(1)  In  fFetU^  V.  Clarke,  stated  1  P.  Wm.  83,  in  Mr.  Cox's  note  to  Edhwt  v. 
MUdM. 

(2)  JMe,  vol.  ToL  565. 

(3)  Sec  BaiektM  v.  Scott,  anUj  vol.  iii.  6TSy  and  Ae  note,  679. 
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three  weeks  after  his  death.  In  the  ordinary  management  of  ex- 
ecutor how  was  he  to  pay  the  funeral  expenses  and  the  number 
of  small  debts  appearing  upon  the  books  of  the  testator  without 
sending  the  money  ?  The  payment  is  made  by  the  Defendant  only, 
because  he  happened  to  have  money  of  the  testator's  in  his  hands 
at  the  time.  If  the  business  was  transacted  in  the  ordinary  manner, 
unless  there  was  some  circumstance  to  awaken  suspicion,  surely  the 
allowance  is  fair.  Suppose,  he  had  paid  the  money  into  the  hands 
of  his  own  clerk,  and  the  clerk  had  ran  away.  Kirby  could  not 
prove  the  will.  Supposing  he  had,  what  would  have  been  the  dif- 
ference ?  The  mention  of  him  in  the  will  adds  to  the  confidence 
the  testator  may  be  supposed  to  have  in  him  as  an  attorney  of  credit 
in  the  town.  By  proving,  he  would  not  have  been  more  worthy  of 
trust  than  by  the  nomination  the  testator  had  made  of  him  as  exec- 
utor. It  would  have  been  only  a  difference  of  character ;  but  would 
not  invest  him  with  more  authority. 

The  exceptions  were  allowed. 

See  the  notes  to  Bakhm  v.  SeoU,  2  V.  678,  and  the  note  to  Rotcth  v.  HvwtU^ 
3V.565. 
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[1800,  March  22.] 

Under  a  disposition  by  will  to  the  children  of  A.  and  B.  payable  at  twenty-one  or 
marriage,  with  a  limitation  over  upon  failure  of  issue  in  the  lives  of  A.  and  B. 
it  was  neld,  that  all  the  children  without  restriction  were  entitled; (a)  and  an 
apportionment  being  directed,  and  the  interest  ordered  to  be  paid  to  those,  who 

\  had  attained  twenty-one,  children  born  afterwards,  though  entitled  to  a  share 
of  tlie  capital,  were  not  allowed  to  claim  the  by-gone  interest 

Andrew  Moffatt  by  his  will,  dated  the  26th  of  June,  1780, 
after  charging  his  real  and  personal  estate  with  payment  of  his  just 
debts,  legacies,  and  funeral  and  testamentary  expenses,  and  giving 
several  legacies  and  annuities,  gave  and  devised  all  his  freehold 
estates  at  Barking  in  Essex  to  trustees  and  their  heirs,  upon  trust  to 
receive  the  rents  and  profits  during  the  minority  of  Andrew  Mofiatt 
Mills ;  and  upon  his  attaining  his  age  of  twenty-one  years  upon  trust 
to  convey  the  said  hereditaments  and  premises  to  him,  his  heirs  and 
assigns  for  ever :  but  in  case  he  should  die  before  he  attains  his  age 
of  twenty-one  years,  then  that  his  said  trustees  should  sell  and  dis- 
pose of  the  same ;  and  that  the  money  arising  by  such  sale  should 

(a)  WU  V.  Cfumman,  anU,  1  V.  405,  note  (h) ;  2  Williams,  Executors,  (2d  Am. 
ed.)  797,  798;  Cmgrtee  v.  Omgreot,  1  Bro.  C.  C.  (Am.  ed.  1844,)  530,  539; 
Andrews  v.  PartingUm,  3  ib.  401,  and  notes;  AnnoihU  v.  PcA<^  3  Pick.  363; 
DinsAey  v.  DingUv,  5  Mass.  535;  Mmts  v.  Myera,  2  M'Cord,  Ch.  214;  Haikkm 
v.  i^Ofer,  1  Dana,  171;  Btdl  v.  BuU,  8  Conn.  47. 


1800.]  MILLS   V.  NORRIS.  *335 

be  paid  to  and  among  and  equally  divided  between  the  children  of 
his  daughters  Elizabeth  Mills  and  Martha  Norris,  share  and  share 
alike :  such  of  the  said  children  as  should  be  sons  to  be  paid  at  their 
respective  ages  of  twenty»one  years,  and  such  as  should  be  daugh- 
ters at  their  ages  of  twenty-one  years  or  days  of  marriage 
respectively :  ^  And  as  to  all  the  rest  and  residue  of  his  [^  336] 
estate  and  effects  both  real  and  personal  whatsoever  and 
wheresoever,  he  gave,  devised,  and  bequeathed,  the  same  to  the 
same  trustees  and  the  survivor,  his  heirs,  executors,  and  administra- 
tors, upon  trust  to  sell  and  dispose  of  the  same  as  soon  as  they 
could ;  and  upon  receipt  of  the  moneys  to  arise  therefrom  to  place 
out  and  invest  the  same  upon  Government  or  real  securities  ;  and 
from  time  to  time  to  call  in  and  invest  the  same  in  other  Govern- 
ment and  real  securities,  and  to  pay,  apply,  and  dispose  of  the  same 
and  the  interest  and  produce  thereof  to  and  amongst  and  be  equally 
divided  between  and  to  go  to  the  child  and  children  of  his  said  two 
daughters  Elizabeth  Mills  and  Martha  Norris  in  like  manner  as  the 
money  to  arise  by  the  sale  of  his  real  estate,  in  case  Andrew  Mofiatt 
Mills  should  die,  before  he  attains  his  age  of  twenty-one  years,  as 
before  directed ;  and  in  case  any  child  of  his  said  daughters  should 
marry,  and  die  in  the  life-time  of  their  respective  mothers,  leaving 
issue,  then  he  directed,  that  the  issue  of  such  child  should  stand  in 
the  place  of  their  parent,  and  be  entitled  to,  and  receive,  such  sum 
of  money  as  such  parents  would  have  been  entitled  to  under  his  said 
will,  had  they  been  living ;  and  in  case  his  said  daughter  should  die 
without  issue  or  having  had  issue  such  issue  should  die  without  issue 
in  the  life-time  of  his  said  daughters,  then  in  trust,  that  his  said 
trustees  should  transfer  all  his  real  and  personal  estate  to  his  brothers 
James  and  Aaron  MofTatt,  their  heirs,  executors,  and  administrators ; 
and  he  declared,  that  if  any  child  of  his  daughter  Elizabeth  My  Is, 
being  a  daughter,  should  marry,  before  she  attains  twenty-one,  with- 
out the  consent  of  her  parents,  if  living,  then  such  daughter  or 
daughters  so  marrying  should  forfeit  one  half  part  of  all  such  sums  of 
money  as  she  would  have  been  entitled  to  under  his  said  will ;  and 
he  appointed  some  of  the  trustees  executors. 

After  the  testator's  death  a  decree  and  subsequent  orders  were 
made  for  taking  the  accounts ;  and  the  Master  was  directed  to  in- 
quire who  were  entitled  to  the  residue,  and  in  what  shares,  and  to 
apportion  the  residue,  subject  to  the  contingencies  in  the  will ;  and 
it  was  ordered,  that  the  interest  and  dividends,  which  should  from 
time  to  time  accrue  due  upon  the  shares  of  the  residue,  which  the 
Master  should  find  the  several  parties  were  so  entitled  to,  should  be 
paid  to  such  of  them  as  were  of  age. 

♦Upon  the  Master's  report  it  appeared,  that  the  Plain-  [*337] 
tiffs  Andrew  MofTatt  Mills  and  Elizabeth  Finch  Bond,  two 
of  the  children  of  the  testator's  daughters,  had  attained  twenty-one ; 
the  former,  upon  the  3d  of  September,  1796 ;  the  latter,  upon  the 
21st  of  October,  1797 ;  at  which  time  there  were  four  other  children 
living.     The  dividends  upon  the  stock  and  securities  apportioned  to 
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Andrew  Moffatt  Mills  had  been  reoeiyed  by  bim  from  the  time  he 
attained  twenty-one.  Adolpbua  Robert  Bayard,  another  child  of  Mar- 
tha Norris,  by  her  second  husband  John  Bayard,  was  born  upon  the 
30th  of  May,  1799,  and  was  the  only  child  of  either  of  the  testator's 
daughters  born  since  the  last  order,  made  upon  the  26th  of  March, 
1798.  The  Master  therefore  found,  that  there  are  seven  persons 
entitled  to  the  residue,  and  therefore  the  other  six  must  abate. 

An  exception  was  taken  to  the  report  upon  the  ground  of  consid- 
ering Adolphus  Robert  Bayard  entitled  to  a  share  of  the  by-gone 
interest,  and  reporting  the  shares  of  the  other  six  children  in  the 
proportions,  according  to  which  the  Master  had  made  them  abate. 

Mr.  Stanley 9  in  support  of  the  Exception.  The  objection  is,  that 
tlie  Master  ought  not  to  have  made  the  deduction  for  the  seventh 
child :  there  being  but  six  at  the  time.  There  is  a  variety  of  cases 
deciding,  that  where  in  sucli  cases  a  particular  time  is  specified,  as 
where  the  parties  are  to  be  entitled  at  the  age  of  twenty-one  or  mar- 
riage, any  born  after  one  has  attained  that  period  are  to  be  exclu- 
ded (1).  Upon  the  clause  of  the  will  giving  the  limitation  over  to 
the  testator's  brothers  in  the  event  of  the  failure  of  issue  of  his  two 
daughters  your  Lordship  was  of  opinion,  that  the  disposition  extend- 
ed to  all  the  children  of  the  two  daughters,  without  reference  to 
the  age  of  twenty-one ;  and  though  each  child  would  have  a  vested 
interest  at  that  age,  yet  it  would  be  liable  to  be  devested  by  the 
birth  of  others.  The  Master's  judgment  is  not  opposed  as  to  the 
capital :  but  it  is  insisted  as  to  the  interest,  that  the  rights  of  the 
parties  to  the  by-gone  interest  of  the  property  shall  not  be  disturbed. 
It  has  been  determined  that  an  after-born  child  will  be  entitled  to  a 
share  of  the  subsequent  interest,  and  cannot  claim  the  by-^ne  in- 
terest. 
[*338]  *The  Attorney  General^  [Sir  John  Mitford],  and  Mr. 
Alexander^  for  the  Report.  It  is  clear,  the  testator  in  this 
disposition  of  the  residue  did  not  mean  it  to  go  in  all  respects  as 
the  money  to  arise  from  the  estate  to  be  sold,  only,  that  it  should  be 
divided  in  the  same  manner.  It  is  clear,  he  did  not  mean  the  resi- 
due to  vest  absolutely  and  be  paid  upon  marriage.  During  the  lives 
of  the  two  daughters  it  must  remain  in  suspense  both  as  to  the  in- 
terest and  the  capital ;  for  nothing  is  given  to  the  children,  till  the 
persons  are  ascertained ;  and  then  the  principal  and  interest  are 
given  together  as  one  accumulated  fund.  It  is  clear,  the  testator 
meant  to  let  in  all  the  children ;  and  if  they  do  not  take  in  hotchpot> 
the  fund  will  not  be  divided  equally,  which  the  will  directs.  This 
is  certainly  a  very  inconvenient  construction :'  but  it  is  the  necessary 
one.  .  It  is  very  difficult  to  say,  what  the  meaning  of  this  will  is. 
The  object  of  the  residuary  disposition  is  interest  as  well  as  capital. 
In  Shepherd  v.  Ingram  (2)  upon  a  disposition  of  all  the  residue  of 
the  real  and  personal  estate  to  the  children  of  Lady  Irwin,  share  and 

(1)  ^wte,  HosU  V.  Prattj  vol.  iii.  730,  and  the  note,  i.  408. 

(2)  Amb.  448.    See  farther  as  to  the  questions  upon  Mr.  Shepherd's  will,  €rA^ 
son  V.  LordMi^rdfoH^  1  Ves.  485;  and,  anie^  vol.  iv.  287. 
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share  alike,  with  a  limitation  over  upon  failure  of  issue,  it  was  deter- 
mined, that  all  the  children  she  should  ever  have  would  upon  their 
respective  births  be  entitled  to  share :  the  income  both  of  the  real 
and  personal  estate  belonging  to  those  in  existence :  letting  in  the 
others,  as  they  came  in  esse  :  that  is,  the  whole  upon  the  birth  of 
the  Marchioness  of  Hertford  and  till  the  birth  of  another  child  be- 
longing to  her :  and  from  thence  till  the  birth  of  the  third  it  was  di- 
visible between  the  two ;  and  so  on. 

Mr.  Stanley  in  reply.  The  Court,  when  directing  an  inquiry,  who 
were  the  persons  entided,  must  have  understood,  that  the  children 
were  entitled  to  some  present  benefit,  viz.  the  income,  according  to 
their  number  at  the  time  that  reference  was  made.  The  construc- 
tion now  contended  for  would  be  a  very  unfortunate  one ;  for  then 
no  one  will  be  entitled  till  the  death  of  the  two  sisters. 

Lord  ChanceujOr  [Loughborough].  The  determination  upon 
Mr.  Shepherd's  will  was  certainly,  as  it  has  been  stated  by  the  Attor- 
ney General ;  and  upon  Lady  Hertford's  marriage  all  the  accruing 
interest,  of  which  she  had  a  laiger  share  than  the  other  children, 
was  carried  over  to  her  settlement.  It  is  much  the  most 
beneficial  construction  *  for  them  all.  Upon  this  will  the  [*3d9] 
interest  seems  tied  up  as  well  as  the  principal.  I  rather 
incline  to  allow  the  exception.  That  is  the  most  convenient  and  sim- 
ple construction  to  put  upon  the  will ;  and  much  most  beneficial  to 
them  all. 

The  exception  was  allowed.  

See  note  2  U>  Hill  v.  Clug^math  1  V.  405. 


THE  ATTORNEY  GENERAL  v.  BULLER. 

[1800,  March  ^] 
A  esiTKiLAL  devise  by  a  trustee  did  not  pass  the  trust  estate. 

The  trust  for  the  charity  arose  under  indentures  of  lease  and  re- 
lease dated  in  August  1635,  by  which  Sir  John  Hayward  conveyed 
estates  in  Shepy,  Kent,  to  Edward  Price  and  William  Lewes  to  the 
use  of  Sir  John  Hayward ;  remainder  to  such  uses  as  he  by  deed  or 
will  with  two  witnesses  should  appoint ;  and  in  default  of  appoint- 
ment in  trust  to  sell  or  otherwise  convey  the  premises  for  the  erec- 
tion of  workhouses,  and  otherwise  for  the  relief  of  the  poor  in  such 
parishes  and  in  such  manner,  as  Sir  Richard  BuUer,  Francis  BuUer, 
Henry  Clarke  and  Edward  Pardo,  or  the  survivor  of  them,  their  heirs 
or  assigns,  should  think  fit :  so  as  the  pari/sh  of  St.  Nicholas  in  the 
eity  of  Rochester  be  one. 
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John  Francis  Buller  by  his  will,  dated  the  4th  November,  1745, 
after  several  legacies  proceeded  thus  : 

'^  And  for  the  better  raising  and  securing  all  and  every  the  sum 
and  sums  of  money  aforesaid  and  just  payment  thereof  as  well  as  of 
my  just  debts  and  funeral  expenses,  and  for  the  due  execution  and 
performance  of  this  my  last  will  and  testament,  I  do  give,  devise, 
and  bequeath,  all  and  singular  my  lordships  and  reputed  lordships, 
manors  or  reputed  manors,  capital,  and  other  messuages,  bartons, 
farms,  tithes,  lands,  tenements,  annuities,  rents,  reversions,  remain- 
ders, and  hereditaments,  whatsoever,  and  all  and  every  the  parts  and 
shares  thereof,  with  their  and  every  of  their  appurtenances,  whereof 
and  wherein  I  am  in  my  own  right,  or  whereof  or  wherein  any  other 
person  or  persons  whomsoever  in  trust  for  me  or  for  my  use,  advan- 
tage or  benefit,  is  or  are  seised,  possessed,  or  estated,  or  whereunto 
I  or  such  person  or  persons  in  trust  for  me  or  to  my  use  is  or  are 
entitled  in  or  by  Law  or  Equity,  and  all  my  right,  estate,  title,  inter- 
est, term,  and  terms  of  years,  claim  and  demand,  what- 
[*340]     soever,  both  in  Law  and  '"'Equity,  of,  in,  and  unto,  the 
same,  and  every  or  any  the  part  or  parcel  thereof,  unto 
my  second  and  third  sons  John  Bailer  and  Francis  Buller,  to  have 
and  to  hold  all  and  singular  the  said  premises  unto  the  said  John 
Buller  and  Francis  Buller  and  their  heirs  for  ever,  and  all  the  rest 
and  residue  of  my  goods,  chattels,  rights,  credits,  and  all  my  real  and 
personal  estate,  not  before  hereby  given,  devised,  or  bequeathed,  and 
all  my  right,  property,  and  interest,  therein  or  by  Law  or  Equity,  I 
do  hereby  give,  devise,  and  bequeath,  unto  my  second  and  third 
sons  John  Buller  and  Francis  Buller  ;  and  I  do  make,  constitute  and 
appoint  them,  my  said  sons  John  Buller  and  Francis  Buller,  execu-- 
tors  of  this  my  last  will  and  testament." 

The  object  of  the  Information  was  to  have  a  scheme  prepared 
under  the  direction  of  the  Court  for  executing  the  Charity.  Upon 
the  Master's  Report,  that  it  would  be  for  the  benefit  of  the  charity 
to  sell  the  estates,  a  sale  took  place.  The  Report  being  in  favor  of 
the  title,  an  exception  was  taken  by  the  purchaser,  upon  the  objec- 
tion, that  the  heir  at  law  of  John  Buller,  and  his  widow,  who  was 
his  residuary  devisee,  ought  to  join  :  the  legal  fee  of  the  premises 
having  passed  by  the  will  of  John  Francis  Buller  to  his  second  and 
third  sons ;  and  not  having  descended  to  his  eldest  son  James  Bul- 
ler ;  from  whom,  as  heir  at  law  of  John  Francis  Buller,  the  title  was 
derived. 

(I)  The  Solicitor  Genera/ [Sir  fViUiam  Grant]andMr.  Harvey  fin 
support  of  the  Exception.  A  general  devise  will  carry  a  trust  estate, 
if  not  restrained  by  something,  showing,  that  it  was  to  be  confined  to 
property,  to  which  the  devisor  was  beneficially  entitled  :  Marlotv  v. 
Smith  (2)  :  notwithstanding  what  Lord  Thurlow  says  in  Pickering 


s 
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V,  Vowles  (1).  The  heir  and  widow  of  John  Buller  therefore  ought 
to  join. 

Mr.  Mansfield,  for  the  Report.  I  take  the  rule  to  be,  that  the 
general  words  will  not  pass  trust  estates,  unless  there  appears  to  be 
an  intention,  that  they  shall  pass. 

Lord   Chancellor   [Loughborough].      That   is  certainly   the 
understanding  at  present.     Perhaps  the  most  convenient 
rule  would  have  been  •the  reverse :  as  it  may  be  more     [*341] 
easy  to  find  a  devisee  than  an  heir.     Over-rule  the  Ex- 
ception. 

The  Attorney  General  [Sir  John  Mitford]  (amicus  curia)  suggest- 
ed, that  the  rule,  that  a  trust  estate  should  pass  by  a  general  devise, 
would  not  be  the  most  convenient,  from  the  frequent  instances 
of  estates  tail  created  by  general  words ;  in  consequence  of  which 
the  legal  estate  might  get  into  an  infant  fettered  by  an  entail  (2). 

That,  unlees  the  context  of  a  will  evince  a  different  intent,  trust  estates  will 
pass  under  a  general  devise ;  see,  cmU,  note  7  to  the  Momev  Generaf  v.  BounfOTf 
3  V.  714 :  as  to  the  subsequent  proceedings  in  the  matter  of  toe  charity  in  question 
in  the  present  suit,  see  Jacob's  Rep.  407, 414. 

(1)  1  Bro.  C.  C.  197. 

(2)  Bee  The  Ihike  of  Leeds  v.Mufday,  tind  Ex  parUSer^n,  ante,  vol.  m^ 

iv.  147.  It  is  to  be  ofiserved,  that  this  devise  is  conceived  in  very  general  words ; 
and  periiaps,  if  the  particular  dispositions  and  expressions  are  considered,  they 
might  afford  some  peculiar  grounds  of  argument  on  each  side.  The  case  however 
appears  from  the  note,  witii  which  the  reporter  was  favored,  to  have  been  deter- 
mined on  the  general  ground.  This  Question,  on  which  such  difi^nce  of  opinion 
had  occurred,  is  settle^  in  Lord  Brtq^rooke  v.  JbwJb^,  /wit,  voL  viii.  417.  See  the 
note,  antCy  iiL  349. 
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EDEN  V.  SMYTH. 
[1800,  March  1, 3, 25.] 

A  LEOATEE,  8on-in-law  to  the  testator,  was  held  entitled  to  his  legacy,  discharged 
from  debts  due  by  him  to  the  testator,  and  a  debt,  for  which  the  testator  was 
his  surety,  upon  evidence  from  the  testator's  accounts,  letters,  and  memoran- 
dums in  his  tiand-writing.  (a)  Parol  evidence  of  declarations  in  conversation 
was  produced  for  the  same  purpose :  but  the  Court  appeared  to  rely  on  the  evi- 
dence in  writing,  (b) 

Debt  discharged  by  an  entry  in  the  testator's  hand,  that  tlie  debtor  pa^s  no  interest 
nor  should  he  (the  testator)  take  the  principal  unless  greatly  distressed,  and 
upon  evidence  of  his  circumstances,  [p.  950.] 

Sir  Frederick  Eden,  Bart,  upon  his  marriage  in  January,  1792, 
with  Miss  Smyth,  the  only  child  of  Mr.  Smytli,  settled  6000/.  his 
own  property  ;  and  Mr.  Smyth  also  made  a  considerable  settlement ; 
and  gave  1000/.',  as  part  of  the  portion  of  his  daughter,  for  the  pur- 
'pose  of  purchasing  furniture,  a  carriage,  and  other  things  requisite 
for  the  proposed  establishment.  He  also  paid  the  sum  of  445/.  to 
.relieve  his  son-in-law  from  a  contract,  that  had  been  entered  into  for 
the  lease  of  a  house,  which  it  was  not  judged  proper  to  complete. 
He  lent  Sir  Frederick  Eden  1000/.,  to  be  applied  in  pay- 
[*342]  ment  of  *debU;  taking  his  bond,  dated  the  31st  of  De- 
cember, 1791,  for  that  sum.  The  1000/.  advanced  for 
furniture,  &c.  not  proving  sufficient,  and  it  not  being  convenient  to 
Mr.  Smyth  to  advance  more,  in  January,  1792,  he  joined  Sir  Fred- 
erick Eden  in  a  bond  to  the  Reverend  Jonathan  Boucher,  to  secure 
1000/.  lent  by  him  to  Sir  Frederick  Eden.  In  1794  Sir  Frederick 
Eden,  in  consequence  of  re-building  a  party-wall  and  repairing  bis 
house,  having  occasion  for  the  farther  sum  of  900/.,  Mr.  Smyth  bor- 
rowed 700/.  of  George  Watson,  and  advanced  200/.  himself;  ac- 
commodating Sir  Frederick  Eden  with  both  those  sums ;  who  gave 
his  bond,  dated  the  10th  of  July,  1794,  to  Watson,  for  securing  the 
re-payment.  In  1796,  Mr.  Smyth  discharged  that  bond ;  but  took 
no  assignment. 

(a)  Flower  v.  Marten^  2  Mylne  &,  Craig,  474^  475;  8  Story,  Eq.  Jor.  §  705  a, 
706,  706a;  2  Williams,  Executors,  (2d  Am.  ed.)  984-^37;  Ram  on  Assets,  ch. 
36,p.4e£M7a 

Whether  the  doctrines  of  this  case  and  of  other  cases  which  have  heen  decided 
on  similar  principles  are  strictly  maintainable  or  not  on  the  true  rules  which  now 
regulate  the  subject,  may  perhaps  in  the  present  sttite  of  the  authorities  admit  of 
some  doubt  2  Story,  iJq.  Jur.  §  706  a,  433 ;  Floufer  v.  Marten,  2  Mylne  &,  Craigr, 
459 ;  Edwards  v.  Jonei,  1  Mylne  &  Craig,  226. 

The  late  case  of  Tufndl  v.  Corulahle,  8  Sim.  69,  seems  hardly  reconcilable 
with  Eden  v.  SmyOL 

Cases  of  this  sort  are  clearly  distinguishable  from  purely  voluntary,  imperfect 
gifts,  or  assignments  of  debts  or  other  property  to  third  persons,  and  also  from 
purely  voluntary  contracts  inter  vivos,  to  which,  however,  at  first  view,  thev  mis^t 
seem  to  bear  some  analogy.  2  Story,  Eq.  Jur.  $  706  a.  See  also  ib.  §  433,  $  787, 
7936. 

(&)  See  Maybank  v.  Bro<^,  1  Bro.  C.  C.  (Am.  ed.  1844,)  85,  and  cases  cited  in 
note  (6);  1  Phil.  Ev.  (Cowen  &  Hill's  ed.)  548,  538,  note  948  in  3  ib.  1384,  el  stq. 

VOL.  V.  20* 
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Mr.  Smyth  died  upon  the  33d  of  September,  1797.  By  his  will, 
dated  the  18th  of  May,  1797,  among  other  legacies,  he  gave  the  sum 
of  1000/.  to  Sir  Frederick  Eden,  to  be  paid  within  twelve  months 
after  his  decease,  or  as  soon  after  as  his  executors  conveniently 
could.  He  gave  the  residue  of  his  personal  estate  to  his  younger 
grand-children,  the  issue  of  Sir  Frederick  and  Lady  Eden,  born  or 
to  be  born ;  and  he  appointed  his  wife,  Thomas  Forsyth,  and  George 
Watson,  executors,  ^r  Frederick  Eden's  bonds  for  1000/.  and  900/. 
were  found  in  the  testator's  possesion  ;  and  a  memorandum,  that  the 
testator  had  become  surety  for  Sir  Frederick  Eden,  to  Mr.  Boucher, 
by  bond,  bearing  date  some  time  in  January,  1792.  On  the  back 
of  the  bond,  dated  the  3lst  of  December,  1791,  were  indorsed  re- 
ceipts of  interest ;  namely,  the  17th  of  January,  1793 ;  the  20th  of 
January,  1794 ;  and  the  23d  of  January,  1795  ;  each  for  50/.,  being 
one  year's  interest.  It  did  not  appear,  tliat  any  interest  had  been 
since  paid. 

The  bill  was  filed  by  Sir  Frederick  Eden,  claiming  his  legacy ; 
and  the  question  raised  by  the  answers  of  the  executors  was  wheth- 
er under  the  circumstances  he  was  entitled  to  the  legacy,  or  on 
the  contrary  was  to  be  charged  with  1900/.,  as  due  to 'the  testator's 
estate. 

The  following  evidence  was  produced  for  the  Plaintiff: 

Extract  of  a  letter  dated  the  18th  of  June,  1797,  from  the  testator 
to  Lady  Eden,  the  Plaintiff's  mother,  upon  the  subject  of  ^it  Fred- 
erick Eden's  affairs. — ''  In  the  first  place,  it  is  necessary  to 
*  inform  you,  I  have  not  the  least  recollection  of  my  ever  [^  343] 
mentioning  or  ever  intending  to  give  them  200/.  a  year. 
Since  I  had  the  honor  of  conversing  upon  their  situation  with  you 
at  Bath,  I  have  released  them  of  1000/.  I  lent  him  for  a  particular 
purpose  I  cannot  name.  I  have  paid  Boucher's  interest  on  1000/. ; 
and  the  principal  must  fall  to  my  lot.  These  two  sums  make  100/. 
a-year.  In  the  month  of  December,  1795, 1  gave  him  500/.  to  pay 
his  debts.  The  sums  before  advanced  I  shall  not  here  mention : 
at  some  future  time  I  mean  to  show  you  a  statment  of  them.  From 
them  and  what  is  above  written  you  certainly  must  excuse  me,  when 
I  tell  you,  I  go  no  farther." 

The  testator  was  in  the  habit  of  drawing  out  annual  statements  of 
his  property.  In  1795  he  acquired  a  considerable  fortune,  about 
14,000/.  by  the  death  of  his  wife's  uncle  the  Reverend  Henry  Hig- 
ford,  who'died  in  March  1795. 

The  Defendant  Mary  Smyth  by  her  answer  stated,  that  she  has 
often  heard  the  testator  say,  he  should  discharge  Mr.  Boucher's  bond 
for  1000/.,  as  soon  as  he  should  receive  a  mortgage,  part  of  Mr. 
Higford's  property  ;  which  he  did  not  live  to  receive.  The  answer 
of  Watson  stated,  that  he  had  often  heard  the  testator  say,  he  must 
pay  Mr.  Boucher's  bond  ;  but  does  not  recollect  or  believe,  that  he 
declared,  he  should  pay  it,  in  order  to  discharge  the  Plaintiff,  as.  soon 
as  he  should  receive  the  amount  of  Mr.  Higford's  mortgage. 

The  depositions  of  Robert  Smyth,  Esq.  of  Gray's  Inn,  stated  con- 
versations with  the  testator ;  who  told  him,  that,  it  being  thought  he 
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had  not  done  enough  for  the  Plaintiff,  he  wished  to  prove  him  (the 
deponent)  that  he  had  been  very  Uberal.  He  produced  a  paper,  in 
which  it  was  stated  among  other  things,  that  the  Plaintiff  had  re- 
ceived the  sum  of  1000^.  from  Mr.  Boucher;  for  which  he  had 
given  his  bond  ;  and  that  the  Plaintiff  liad  received  from  him  (the 
testator)  the  sum  of  lOOOZ.  to  enable  him  to  discharge  his  debts  ;  for 
which  sum  he  had  given  his  bond.  The  testator  also  stated  the  900L 
advanced  upon  the  Plaintiff's  bond  to  Watson  ;  and  said,  he  had  given 
the  Plaintiff  the  two  last-mentioned  sums  of  1000/.  and  900/. ;  and  as 

to  the  bonds  given  for  them  the  Plaintiff  should  never  be  called 
[^  344]  ^  upon  ;  for  he  (the  testator)  meant  to  discharge  and  pay 

off  such  bonds  ;  that  he  had  only  taken  his  bond  for  1000/* 
in  order  to  have  a  check  upon  him  ;  adding  (to  the  best  of  the  de- 
ponent's recollection)  "  You  see  Mr.  Smyth  I  have  not  been  ungen- 
erous. I  have  given  Sir  Frederick  Eden  all  these  sums  ;  and  I  con- 
sider myself  as  bound  to  pay  Mr.  Boucher's  bond.  It  is  mine.  I 
shall  settle  it."  The  testator  had  other  conversations  with  the  de- 
ponent to  the  same  effect. 

James  Graham,  Esq.  stated  various  conversations  with  the  testator 
in  1794  and  in  April  1795,  concerning  Uie  Plaintiff's  style  of  life ; 
which  the  testator  considered  too  expensive.  He  produced  a  state-' 
ment  of  the  Plaintiff's  income,  amounting  to  900/.  a  year.  The 
deponent  desiring  him  to  increase  it,  he  refused ;  saying,  he  had 
upon  the  marriage  of  his  daughter  given  or  settled  15,000/.,  which 
was  nearly  one  half  of  his  fortune ;  and  he  had  given  the  Plaintiff 
and  his  wife  very  large  sums  of  money  since ;  and  could  not  in 
justice  to  himself  and  his  wife  do  any  more  during  his  wife's  life. 
The  deponent  still  pressing  him  to  increase  the  income  of  his  son-in- 
law,  he  declared,  that  as  soon  as  he  could  get  in  Mr.  Higford's  prop- 
erty, part  of  which  was  upon  mortgage,  he  meant  to  invest  the  dear 
residue  and  a  &rther  sum  of  2  or  3000/.  in  the  purchase  of  a  real 
estate,  and  to  settle  the  same  upon  the  Plaintiff  and  his  wife  wd 
their  eldest  son  ;  declaring  then,  and  afterwards,  that  he  considered 
himself  merely  as  a  trustee  for  them  for  what  he  should  receive  from 
Higford's  effects ;  and  .he  desired  the  deponent  to  inquire  for  an 
estate  of  the  value  of  14  or  15,000/.  The  testator  died,  before  he 
got  in  that  money. 

At  other  times,  and  in  November,  1795,  the  deponent  pressing 
him  for  an  increase  of  300/.  a  year  for  his  son-in-law  and  daughter, 
he  declared,  he  had  given  them  much  more  than  that  sum  annually 
since  their  marriage ;  and  he  produced  a  statement  of  their  income, 
with  the  sums  received  by  them  at  different  times  and  paid  for  them 
by  him,  amounting  according  to  the  paper  produced  to  3325^  He 
declared,  he  had  also  engaged  to  pay  1000/.  for  the  Plaintiff,  over 
and  above  the  said  sums.  He  afterwards  declared,  he  had  dis- 
charged or  released  the  Plaintiff  from  the  bond  for  1000/. 
[*  345]     to  him  ;  and  indeed  he  had  only  taken  it  originally  to  *  be 

.  some  check  upon  the  Plaintiff;  and  he  never  meant  to 
call  for  payment ;  and  as  to  the  900/.  he  had  paid  part  and  should 
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pay  the  whole,  and  discharge  the  Plaintiff  from  it ;  and  he  always 
considered  himself  bound  to  pay  it ;  and  as  to  the  10002.  due  to 
Boucher  he  declared,  he  must  and  should  pay  that  debt,  and  dis- 
charge the  Plaintiff ;  and  therefore  he  considered  these  sums  as  act- 
ually given  to  the  Plaintiff. 

This  witness  stated  other  conversations  to  the  same  effect ;  and 
farther,  that  in  1797  the  testator  declared,  he  bad  p^  the  whole 
900/.  and  had  released  the  Plaintiff  from  the  debt  of  1000/.,  and 
should  as  soon  as  he  should  receive  Higford's  mortgage,  pay  Bouch- 
er's bond,  and  release  and  discharge  the  Plaintiff  from  the  same. 
The  testator  again  showed  him  the  same  paper,  containing  the  sums 
received  by,  and  paid  for,  the  Plaintiff ;  to  which  another  sum  of 
500/.  advanced  by  the  testator,  since  the  witness  had  seen  that 
paper,  had  been  added :  the  testator  saying,  he  would  see,  that  he 
(the  testator)  had  given  the  Plaintiff  500/.  in  December,  1795  ;  also, 
that  he  had  paid  the  interest  upon  Boucher's  bond  ever  since  1795 ; 
and  had  given  the  Plaintiff  and  his  wife  various  other  sums  of  money 
and  presents  since ;  and  had  discharged  him  from  all  the  above 
bond  debts  of  1000/.  and  900/.;  and  had  taken  upon  himself 
Boucner's ;  for  he  had  in  the  general  statement  of  his  accounts  of 
property,  which  he  made  out  annually,  charged  himself  with  that 
debt,  as  due  from  him,  and  which  he  should  pay  very  soon  ;  and 
therefore  be  considered  the  Plaintiff  sufficiently  discharged  there- 
from. 

Mr.  Boucher  in  his  deposiUons  stated  the  transaction  as  to  his 
bond.  He  also  proved  to  the  same  effect  as  the  other' witnesses  the 
testator's  intention  not  to  enforce  pajnnent  of  the  bond  to  himself, 
and  his  intention  to  purchase  and  settle  a  real  estate  with  Higford's 
property ;  and  farther  stated,  that  the  testator  requested  the  deponent 
to  forbear  a  little  pressing  on  him  in  case  of  his  making  such  pur- 
chase ;  that  he  paid  two  years'  interest  upon  the  deponent's  bond; 
and  said,  he  proposed  to  pay  it  off,  as  soon  as  he  should  get  in 
Higford's  money  ;  and  that  he  knew  the  deponent  looked  to  him 
alone. 

The  paper  referred  to  in  the  depositions  of  Robert  Smyth  and 
Graham,  as  having  been  produced  to  them  by  the  testator, 
contained  *  an  abstract  of  the  Plaintiff's  receipts  and  ex-     [*  346] 
penditures,  stnd  among  them  the  following  articles : 

Of  Reverend  Mr.  Boucher  10002. 

Cash  advanced  by  J.  P.  a  (1) 

For  house  in  Great  Queen  Street  (2)             -           -  £  425 

To  furnish  house  in  Lincoln's  Inn  rields             -           -  1000 

To  discharge  debts  owing  before  marriage    -            -  1000 

To  repairing  his  house     -----  900 

To  cash  advanced  December,  1795,  -  -  500 

£3825 

(1)  The  testator's  name  was  James  Paul  Smyth. 
(3)  The  house,  that  had  been  relinquished. 
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In  the  annual  statements  by  the  testator  of  his  property  made 
previously  to  Mr.  Higford's  death,  the  testator  appeared  to  have 
stated  the  Plaintiff  as  indebted  to  him  for  the  10007.  bond  of  De- 
cember, 1791 ;  but  in  the  annual  statements  for  1795  and  1796  the 
Plaintiff  was  not  charged  with  such  bond.  In  the  statement  dated 
the  31st  of  December,  1795,  entitled  <<  Debtor  general  stock — Per 
contra  Creditor,"  on  the  credit  side  was  the  following  entry  "  By  Sir 

F.  E 's  bond."     No  sum  was  set  opposite  that  article  as  in 

the  preceding  statements. 

In  another  paper,  carrying  on  the  account,  the  credit  side  con- 
tained a  similar  entry  as  to  the  Plaintiff  ^s  bond,  without  any  sum 
marked  against  it.  In  the  next  page  on  the  credit  side  this  entry 
was  crossed  through  with  a  pen,  except  the  sum  :  there  was,  also, 
the  following  entry. 

N.  B.    To  deduct  bond  due  to  £1000 

Mr.  Boucher,  new  stated  opposite  side. 

Another  paper,  dated  the  31st  December,  1795,  was  entitled 
<<  Extract  from  valuation  of  General  Stock."  The  debtor  sid^  con- 
tained this  entry  :  *'  1795  Dec.  31.  Debts  due  to  sundry  persons, 
dLC. :  to  enter  bond  due  to  Mr.  Boucher  10002.^' 

On  the  credit  side  the  following  entry  was  drawn  through  with  a 
pen,  except  the  sum  :  ^*  To  deduct  bond  due  to  Mr.  Boucher  1000/. 
new  stated  opposite  side." 

In  a  similar  account  of  property,  dated  the  3l8t  of  December, 
1796,  on  the  debtor  side  under  the  head  "  Debts  due  to 
[*347]  sundry  persons,"  *  was  the  following  entry:  "To  Rev*. 
Mr.  Boucher  per  Sir  F.  E.  and  my  joint  bond  1000/." 

There  was  no  entry  as  to  Sir  Frederick  Eden  or  as  to  Boucher's 
bond  on  the  credit  side. 

The  testator's  cash  book  contained  the  following  entries.  On  the 
creditor's  side : 

«*  1791,  Dec.  31st,  by  carii  lent 
Sir  Frederick  Morton  Eden  upon  bond         -  -         lOOOf." 

The  debtor  side  contained  entries  under  the  dates,  January, 
1793, 1794  and  1795,  of  receipts  of  interest  on  Sir  Frederick  Eden's 
bond  to  the  testator,  corresponding  with  the  receipts  indorsed  upon 
the  bond.     Upon  the  credit  side : 

« 1794,  Sept  17.    By  cash  lent 
Sir  F.  M.  Eden,  same  included  in  his  bond  to  G. 
Watson        -  -  -  -  -  -  20W. 

1795,  Aug.  J  8.    By  cash  G.  Watson  for  value  in  part 
lent  by  him  to  Sir  F.  Eden,  per  bond  for  9001.         -  500f. 

Dec  ]5.    By  cash  to  Messrs.  Child  d&  Co.  -         200L  > 

Datoda        ....         27W.V50W. 
Do.  Dowager  Ladv  Eden        -  -  3M. ) 

The  above  for  account  of  Sir  F*  Eden. 

Dec.  30.    Bv  cash  paid  George  WatK>n  balance  of 
the  bond  due  to  him  from  Sir  F.  Eden  of  9002.         -  200L 

1795.    Cash  advanced  Sir  F.  Eden  this  year,  exclu- 
sive of  the  above       .....         1200L 
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1796,  Feb.  17.    By  cuh  Sir  F.  Eden  to  pay  one  year's 

interest  upon  our  joint  bond  to  Mr.  Boucher  -  502. 

1797,  Feb.  3.    By  cash  paid  the  Rev^  Mr.  Boucher 
for  one  year's  interest  upon  Sir  F.  Eden  and  my 

joint  bond     -----.  Sq^w 

An  unfinished  and  unexecuted  will  of  the  testator's,  dated  the 
dlst  of  December,  1797,  was  found.  There  were  also  found, 
wrapped  up  in  the  will  of  May,  1797,  a  will,  dated  in  1796, 
which  *gave  the  Plaintiff  a  legacy  of  1000/.,  and  two  [*348] 
other  papers,  entitled,  legacies  and  charges,  which  he  had 
to  pay  under  the  wills  of  his  uncles.  One  of  these  was,  as  fol- 
lows: 

**  Legacies 
Mis.  Smyth      ....        5002. 
Sir  F.Eden     ....      100(».if  I  pay  Boucher 

notning  then    " 

The  words  "  if  I  pay  Boucher  "  were  crossed  with  a  pen. 
The  other  paper  contained  the  following  list : 

**  Legacies 
My  wife,  &c. 

Sir  F.Eden lOOW. 

Mrs.  Innes        ......  50^. 


274». 
To  the  Bruce  family  1)  .  .  -  .        1000/. 

To  Rev*>  John  Boucher  -  -  -  -        lOOW. 


4740." 


On  the  back  of  this  paper  also  under  the  head  <'  Legacy  "  was, 
after  several  sums,  <<  10002.  F.  E." 

These  two  papers  were  not  produced.  Having  been  annexed  to 
an  affidavit  for  the  purpose  of  proving  in  the  Ecclesiastical  Court, 
they  could  not  be  got  back  again  (2). 

Probate  was  granted  of  the  will  of  1797  only ;  all  the  other  in- 
struments being  rejected. 

The  Lord  Chancellor  [Loughborough]  expressed  doubts, 
whether  any  papers  could  be  read,  that  were  not  included  in  the 
probate ;  and  also  observed,  that  it  would  be  very  difficult  to  intro- 
duce conversations.  When  the  parol  evidence  was  offered,  the 
Counsel  for  the  Defendants  said,  they  should  not  formally  object  to 
it ;  observing,  that  it  was  inapplicable.  For  the  Plaintiff  it  was  an- 
swered, that  the  evidence  was  offered,  not  to  contradict,  or  even  to 
explain  a  will,  but  to  repel  a  demand. 

The  evidence  was  read  de  bene  esse,  [*  349] 

The  Attorney  General^  [Sir  John  Mitford]y  Mr.  Rich- 
ards, and  Mr.  Fonblanque,  for  the  Plaintiff.     The  letter  to  Lady 
Eden  and  the  various  conversations  in  evidence  show  clearly,  that 

1)  This  sum  he  was  hound  to  pay  under  the  will  of  his  uncle. 

%  The  Attorney  General  remarked  the  inconvenience  attending  this  practice. 
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the  testator  did  not  consider  himself  as  a  creditor  of  the  Plaintiff  in 
any  manner ;  and  that  what  advances  had  been  made  were  then 
treated  by  way  of  gift.  The  letter  to  Lady  Eden  is  a  declaration  in 
writing,  amounting  to  an  assurance  to  her,  that  the  situation  of  her 
son  was  such  as  would  be  produced  by  those  advances,  considered 
as  gifts  to  him  by  Mr.  Smyth.  It  would  be  very  injurious  therefore 
now  to  consider  Sir  Frederick  Eden  as  debtor  in  those  sums.  It  is 
clear  also  from  the  letter,  that  the  testator  considered,  that  the  bond 
to  Boucher  was  to  be  paid  by  him.  As  to  the  bond  to  Watson  also, 
Mr.  Smyth  having  paid  it,  there  can  be  no  doubt,  parol  evidence 
may  be  admitted  to  show,  that  he  paid  it  as  a  gift  to  Sir  Frederick 
Eden,  and  not  for  the  purpose  of  creating  a  debt  against  him.  He 
takes  no  assignment  of  that  bond ;  but  simply  pays  it ;  and  has  it 
delivered  up  to  him.  The  bond  was  gone,  after  it  was  paid-off; 
and  he  could  have  no  legal  demand  except  for  money  paid  to  the 
use  of  Sir  Frederick  Eden.  In  the  statements  of  his  affairs  he 
takes  particular  notice  of  the  money  he  had  advanced  to  Sir  Fred- 
erick Eden ;  particularly,  in  the  paper,  which  he  showed  to  many 
persons,  and  to  which  it  is  to  be  presumed  he  refers  in  the  letter  to 
Lady  Eden.  One  sum  on  account  of  the  purpose,  to  pay  debts, 
was  certainly  a  gift.  In  the  annual  statements  of  his  property,  till 
1795,  he  states  Sir  Frederick  Eden  as  indebted  to  him  in  the  sum 
of  10002.  and  also  the  sum  advanced  by  Boucher,  as  it  was  actually 
advanced  for  his  benefit.  At  the  end  of  1795  and  in  1796  he  does 
not  charge  Sir  Frederick  Eden  with  that  money,  nor  state  it  as  part 
of  his  property ;  nor  does  he  describe  him  as  indebted  in  the  900/. 
paid  on  account  of  the  bond  to  Watson.  The  alteration  in  his  ac- 
counts in  these  respects  is  to  be  attributed  to  the  considerable  acces- 
sion of  fortune  from  his  uncle.  It  appears,  that  soon  after  the  mon- 
ey was  advanced  by  Boucher,  the  testator  intended  the  legacy  of 
1000/.  to  Sir  Frederick  Eden  should  not  be  paid,  if  that  bond  should 
be  paid  by  him  (the  testator):  but  afterwards  he  struck  out  that ;  in- 
dicating, that  though  that  bond  should  be  paid  by  him,  still  the  leg- 
acy should  be  paid  :  and  in  another  paper,  also  found  with  the  will, 

the  legacy  stands  without  any  condition.  He  also  enters 
[*  350]     Boucher's  *  bond  as  his  debt.     This  is  decisive  as  to  that : 

the  intention  being  clearly  changed ;  he  enters  no  sum 
against  Sir  Frederick  Eden's  bond  to  him ;  and  casts  up  the  sums 
without  including  that ;  and  in  1796  and  afterwards  he  takes  no  no- 
tice of  that  bond.  All  these  entries  are  in  perfect  conformity  with 
the  letter  to  Lady  Eden  and  the  parol  evidence  of  confidential  com- 
munications with  these  persons,  to  whom  he  produced  those  state- 
ments, to  show  the  advances  he  had  made ;  and  talking  of  his  boun- 
ty to  his  son  and  daughter.  The  Plaintiff  therefore  contends,  that 
none  of  these  demands  were  intended  to  be  made  against  him ;  the 
sums  advanced  and  paid  being  intended  as  gifts ;  and  farther,  that 
Boucher's  bond  ought  to  be  paid  out  of  the  testator's  assets ;  and 
that  the  Plaintiff  is  entitled  to  his  legacy. 
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In  B^  V.  Godfrey  (1)  your  Lordship  seems  to  have  had  a  dif- 
ferent impression  of  the  case  of  Aston  v.  Pye  (2)y  from  what  it  turns 
out  to  be  upon  the  Secondary's  note  ;  accordmg  to  which  the  entry 
was  held  a  discharge.  fVeket  v.  Raby  (3)  is  an  authority  for  this 
purpose.  In  Hinchcliffe  v.  Hinchcliffe  (4)  evidence  was  admitted  to 
show,  what  the  testator  considered  his  property,  and  that  he  had 
a  right  to  dispose  of ;  and  the  evidence  was  his  books  of  ac- 
counts, entries  and  statements  of  his  affairs,  precisely  such  as 


"*  The  objection  is  not,  that  the  legacy  has  been  adeem-  [*35i] 
ed  by  subsequent  advances:  the  advances  having  taken 
place  by  way  of  loan  long  before.  This  is  not  a  c^ise,  in  which 
creditors  are  concerned,  but  merely  between  the  testator  and  his  son- 
in-law  ;  and  this  Court  will  look  to  the  relation  of  the  parties ;  though 
I  believe,  a  Court  of  Law  will  not  look  at  the  consideration  of  blood, 
except  in  a  case  of  a  covenant  to  stand  seised.  The  legacy  is  sin- 
gular, if  he  had  any  idea,  his  son  owed  him  any  thing.  Upon  the 
face  of  the  will  a  presumption  arises  against  the  demand.  These 
advances  are  to  be  considered  as  made  for  the  daughter  and  the 
family,  as  well  as  for  the  Plaintiff,  not  as  advances  independent  of 
such  common  purpose.  The  will  cannot  be  construed  with  any  re- 
gard to  the  real  intention,  unless  the  Plaintiff  is  discharged.  It 
would  be  too  mucli  with  this  evidence  of  intention  to  release,  and 
conviction,  that  he  was  released,  to  determine,  that  no  rule  can 
reach  this. 

Mr.  Mansfield  and  Mr.  Alexander^  for  the  Defendants,  the  Exec- 
utors in  trust  for  the  infant  Children  of  the  Plaintiff.  Upon  what 
ground  can  the  Court  decide  for  the  Plaintiff?  The  circumstance, 
that  there  are  no  creditors,  can  make  no  difference  as  to  the  admis- 
sibiUty  or  effect  of  the  evidence.  Neither  can  the  n^iation  of  the 
parties  be  rested  on.  This  Court  does  not  pay  more  regard  to  the 
consideration  of  blood  than  Courts  of  Law.  Settlements  in  con- 
sideration of  blood  are  void  against  creditors  in  this  Court  just  as  at 

(1)  AnU,  vol.  iv.  6. 

(2)  The  following  account  of  that  case  is  taken  from  the  minutes  in  the  office 
of  the  Secondary  of  the  Court  of  Common  Pleas : 

AskUm  and  others^  Executots,  v.  Fye,  Commom  Pi^eas,  Easter,  28  Geo.  III.  Sat- 
urday, dd  Ma^. 

Judgment  for  Defendant  Action  for  300f.  upon  a  note  of  hand  given  by  De- 
fendant to  his  uncle,  payable  in  twelve  months  afler  date.  The  cause''  was  tried 
at  the  Sittings  after  Trinity  Term.  Verdict  for  Plaintiff,  subject  to  the  opinion 
of  the  Court  The  case  was,  Thomas  Pye,  the  uncle,  made  his  will  17th  August, 
1785 ;  and  afler  his  death  the  executors  found  the  following  entry : 

•*  Henry  James  Pye  pays  no  interest  nor  shall  I  ever  take  the  principal  unless 
greatly  distressed.^ 

Which  entry  bears  date  subsequent  to  the  wilL 

Upon  the  case  coming  on  to  be  argued  the  Court  advised  a  reference  to  the 
Ecclesiastical  Court,  who  refused  to  prove  the  same  as  a  testamentary  paper. 
Whereupon  the  Court  considered  the  same  as  a  discharge ;  and  that  the  paper 
would  operate  as  a  bar  against  the  executors. 

See  the  case  stated  by  the  Lord  Chancellor  from  his  own  note,  /w«f ,  354. 

(3)  3  Bro.  P.  C.  16. 

(4)  AnUy  vol  iii.  516.    See  the  note,  530.    [See  also  note  (6)  to  p.  516.] 
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law.  In  what  way  tbeo  is  thk  daim  sustained  ?  It  is  not  a  testa- 
mentary disposition.  Then  it  must  be  in  some  way  or  other  a  gift 
in  his  life  or  a  release.  Indeed  it  can  be  considered  in  no  other 
way  than  as  a  release.  No  doubt,  the  parol  evidence  is  true :  but 
see  the  effect  of  parol  evidence  in  such  a  case ;  for  one  part  of  the 
evidence  is,  that  the  testator  took  a  bond,  not  intending  it  should 
ever  be  paid,  and  having  regularly  received  the  interest  upon  it  till 
1795.  He  had  not  releasai  Sir  Frederick  Eden  from  the  bond 
alluded  to  in  the  letter ;  though  he  says,  he  had.  Ck)uld  that  letter 
have  been  set  up  as  a  defence  to  an  action  upon  that  bond  ?  It  is 
probable,  he  intended  it.  All  the  other  papers  were  in  his  own  pos- 
session ;  and  he  might  have  destroyed  them  at  any  time;  They  are 
not  testamentary ;  and  are  in  fact  only,  the  same  sort  of  evidence  as 
parol  evideqce,  the  conversations,  in  which  he  only  meant  to  repre- 
sent himself  as  acting  with  generosity.  It  amounts  only  to 
[^  352]  this ;  that  he  had  an  intention  of  not  enforcing  *  that  in- 
strument. What  consequence  follows  from  that  ?  The 
word  "  advanced  "  is  equivocal. 

The  cases  cited  do  not  bind  this.  I  do  not  understand  the  ground 
of  Aston  V.  Pye.  Unless  that  entry  operated  as  a  release  or  accord 
and  satisfaction,  I  do  not  conceive  how  it  could  possibly  be  taken 
notice  of  at  law.  As  to  fVekett  v.  Baby^  that,  as  your  Lordsip  said 
in  Bym  v.  Godfrey ,  went  entirely  upon  the  trust  assumed  by  the 
residuary  legatee,  and  her  express  prwnise  and  undertaking :  upon 
the  same  principle  with  the  case  (1)  where  upon  the  undertaking  of 
the  heir  at  law  the  testator  omitted  to  devise  (a).  It  would  Iwve 
been  fraud  in  the  residuary  legatee  not  to  have  complied  with  the 
direction  according  to  her  promise.  The  difficulty  of  finding  any 
principle,  upon  which  these  papers  and  evidence  can  operate,  is  not 
to  be  got  over.  The  Spiritual  Court  will  not  receive  them  as  a  will. 
Unless  any  thing  can  be  shown  amounting  to  a  release  or  dischaige 
in  his  life,  the  inconvenience  of  admitting  papers,  which  cannot  be 
received  as  testamentary,  and  parol  evidence,  making  a  will  for  the 
testator,  is  too  strong. 

The  Attorney  General,  [Sir  John  Mitford]y  in  reply.  The  will 
was  executed  previously  to  the  conversation  with  the  witness  Smyth. 
The  presumption  arises  from  the  will  itself :  and  is  confirmed  and 
supported  by  the  several  transactions.  From  the  direction  in  the 
will,  that  the  legacy  is  to  be  paid  within  twelve  months,  or  as  soon 
after  as  his  executors  conveniently  could,  a  fair  inference  arises,  that 
at  that  time  he  considered  the  Plaintiff  as  not  indebted  to  him. 
The  letter  is  in  perfect  conformity  to  the  will.  They  were  both  a 
mockery,  if  the  intention  was,  that  these  demands  should  be  enforced. 
The  foundation  of  the  Plaintiff's  claims  is  laid  in  the  will.  It  is 
objected,  that  the  testator  has  declared  what  is  not  the  fact.  The 
answer  is,  it  was  the  fact  in  his  mind.     He  conceived,  he  had  done 

(1)  w^Mtj  Bcarow  v.  Oreerunighf  vol.  iiL  152,  and  other  cases  upon  the  same 
principle  collected,  iiL  38, 39,  in  the  note  to  Pjfm  v.  BlaMum. 
(a)  1  Story,  Eq.  Jur.  §  256.    See  Ckudlahtr  v.  GuaUahery  5  Watts,  200. 
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fluffieient  to  release  the  Plaintiff.  The  direction  as  to  the  payment 
of  the  l^iBcy  was  perfectly  absurd,  if  he  had  not  released  him.  As 
to  the  9002.,  that  is  not  a  debt  arisbg  upon  any  security  to  the 
testator.  It  could  only  be  the  ground  of  demand  against  Sir  Fred- 
erick Eden  by  showing,  that  2002.  of  that  sum,  though 
nominally  advanced  by  Watson,  was  *  really  advanced  by  [*  353] 
the  testator ;  and  tliat  he  had  paid  the  sum  of  IQOL  to 
WatsonI  No  declaration  of  trust  was  executed :  but  the  bond  was 
simply  paid,  and  being  in  the  testator's  hands,  between  persons  in 
this  reladon  a  presumption  of  gift  arises,  unless  the  contrary  is  shown. 
They  stand  not  quite  in  the  relation  of  father  and  son,  but  very  near 
it.  What  was  done  for  the  Plaintiff  by  the  testator  was  done  for 
his  daughter.  His  language  upon  all  occasions  is,  that  he  has 
advanced  to  "  them."  Therefore  he  considers  the  interest  of  his 
daughter  as  oHioerned  in  these  transactions.  As  to  Boucher's  bond 
be  makes  no  demand  upon  the  Plaintiff  for  the  interest :  and  he 
declares,  he  considers  the  principal  as  his  debt.  That  letter  might 
have  deceived  Lady  Eden  with  regard  to  the  disposition  of  her  own 
{N-operty. 

Letters  of  this  kind  are  properly  admissible.  In  Hinchcliffe  v. 
lUnchcliffe  the  entries  made  by  the  testator  with  respect  to  property, 
which  really  was  a  debt  from  him  to  his  children,  but  which  he 
treated  as  his  own,  had  the  effect  of  putting  them  to  their  election. 
Why  ?  Because  in  (he  disposition  of  his  bounty  in  the  different 
parts  of  his  family  he  had  in  view  this  circumstance ;  and  made  his 
arrangement  in  conformity  with  that  view.  So  this  will  was  made 
under  the  impression  of  the  testator,  that  he  had  released  Sir  Fred- 
erick Eden  from  his  bond,  and  had  given  him  these  sums  of  money ; 
and  then  he  gives  this  legacy.  Are  his  executors  then  to  say,  that 
though  this  was  the  view  of  the  testator  and  the  impression  upon 
his  mind,  when  disposing  of  his  property,  yet  these  demands  shall 
be  made,  and  so  as  totally  to  defeat  the  intended  bounty  ?  They 
can  no  more  say  that  in  this  case  than  they  could  in  HinchcUfft  v. 
Hinchcliffe,  The  will  and  the  expressions  in  it,  utterly  inconsistent 
with  the  idea,  that  Sir  Frederick  Eden  was  a  debtor,  importantly 
distinguish  this  case. 

*Lord  Chamcsllor  [Loughborough].  That  position,  from. which 
you  draw  a  presumption,  from  the  manner  of  giving  the  legacy,  will 
apply  to  all  cases,  where  a  legacy  is  given  to  a  person  indebted  to 
the  testator.  A  legacy  certainly  imports  a  bounty  to  tiie  extent  of 
that  legacy. 

I  wish  to  consider  of  this  case.  Every  one  must  feel  the  same 
inclination,  that  overbears  my  mind  a  Uttle.  I  really  believe  upon 
the  whole  result  of  the  evidence,  that  if  any  one  had  sug- 
gested it  *  to  Mr.  Smyth,  if  a  person  had  been  employed  ["*  354] 
to  draw  his  will,  ^he  drew  it  himself),  he  would  have  re- 
leased Sir  Frederick  Eden  from  the  debt:  but  how  to  reach  it  upon 
any  principle,  that  is  safe,  I  feel  very  embarrassing. 
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I  will  state  to  you  what  that  case  of  Aston  v.  Pye  (1)  was.  What 
I  stated  in  Bym  v.  Godfrey,  and  I  stated  it  correctly,  was,  that  the 
Court  of  Common  Pleas  had  determined,  they  could  not  make  it  a 
release ;  and  I  will  state  to  you,  upon  what  ground,  (my  opinion,  I 
confess,  not  quite  concurring,  but  by  no  means  opposing  the  decision 
of  the  other  Judges  of  the  Court  of  Common  Pleas,)  it  did  turn. 
The  entry,  that  was  found  in  the  testator's  book,  was  this : 

<<  Pye  pays  no  interest  nor  shall  I  ever  take  the  principal  except 
greatly  distressed." 

Lord  Kenyon,  then  Master  of  the  Rolls,  referred  them  to  a  trial 
at  law.  An  action  was  brought  upon  the  note.  It  was  contended 
to  be  a  discharge  of  the  debt.  There  was  a  large  surplus.  It  was 
said,  Lord  Kenyon  had  observed,  there  was  no  proof,  that  there  was 
a  large  surplus.  That  proof  was  given.  Upon  a  case  reserved  the 
Court  was  of  opinion,  this  could  not  be  taken  as  a  discharge  in  the 
life  of  Sir  Thomas  Pye,  but  was  testamentary.  It  was  adjourned 
to  give  time  to  have  that  entry  proved.  In  Easter  term  it  came  on. 
The  Court  was  informed,  that  probate  was  refused  by  the  Ecclesias- 
tical court ;  and  the  Court  said,  that  as  it  belonged  to  the  Ecclesias- 
tical Court  to  say,  what  was  or  was  not  testamentary,  and  they  held, 
it  was  not  testamentary,  it  must  be  considered  as  a  discharge  con- 
ditional of  the  debt :  he  never  having  demanded  interest,  and  having 
died  in  affluent  circumstances,  the  executors  were  not  entitled  to 
recover. 

That  was  the  ground.  I  vrill  state  to  you,  that  I  felt  a  difficulty : 
but  one  is  satisfied  upon  the  whole  case,  that  upon  taking  into  con- 
sideration what  the  Ecclesiastical  Court  might  have  taken  into  con- 
sideration the  decision  was  perfecdy  just.  The  Plaintiflf  has  the 
case  with  him  undoubtedly.  The  weak  part  of  the  case  always  ap- 
peared to  me  to  be  the  stress,  that  was  laid  upon  there  being  a  lai^ 
surplus.  I  think,  the  Ecclesiastical  Court  were  wrong  in  not  proving 
that  entry  in  the  book ;  for  it  was  an  entry,  which  could 
[*  355]  •  speak  only  at  the  time  of  his  death.  They  have  proved 
things  infinitely  more  insignificant. 

March  2oth.  Lord  Chancellor  [Loughborough].  The  result 
of  my  opinion  upon  this  case,  after  a  good  deal  of  consideration,  is 
this.  The  bill  is  brought  for  the  legacy  of  1000/.  The  bill  states, 
and  the  answers  represent,  that  there  were  three  debts,  that  had 
existed  in  the  life  of  the  testator,  upon  which,  if  th^  are  to  be 
taken  into  the  account,  not  only  there  can  be  no  demand  of  the 
legacy,  but  the  Plaintiff  will  be  indebted  to  the  testator's  estate 
to  the  extent  of  1900/.,  setting  off  the  legacy  against  one  of  the 
debts.  It  is  certainly  one  of  those  cases,  which  embarrasses  the 
Court,  in  which  the  object  is  to  pronounce  upon  an  instrument, 
that  apparently  is  a  disposition  of  the  property,  and  ought  to  be 
a  complete  and  entire  disposition  of  the  property;  yet  in  this 
and  other  cases  it  does  not  contain,  evidently,  when  the  circum- 

(1)  The  Lord  Chancellor  stated  this  case  from  his  own  note  book. 
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Stances  are  stated,  the  whole  intention  of  the  testator  expressly  as 
to  the  administration  of  his  property.  That  difiicurty,  too,  is  always 
increased  from  the  consideration,  that  one  jurisdiction,  which  cannot 
receiTe  the  evidence,  that  may  arise  from  other  papers,  which  is  not 
in  the  habit  of  receiving  that  evidence,  is  to  pronounce  upon  the 
ultimatum  of  the  will,  and  another  jurisdiction  is  to  execute  it,  and 
in  executing  it  is  to  conform  itself  as  much  as  possible  to  the  inten- 
tion of  the  testator.  That,  I  think,  has  introduced  the  necessity  of 
admitting  that  evidence,  that  has  been  given  in  cases,  where  the 
administration  is  to  be  carried  on  in  this  Court,  and  all  to  be  receiv- 
ed from  the  Ecclesiastical  Court,  is  the  probate. 

In  this  case,  I  think,  the  evidence  has  been  very  properly  received, 
from  the  Bishop  of  Peterborough's  case ;  in  which  his  books  and  pa- 
pers were  admitted.  The  same  rule  must  hold  as  to  any  memoran- 
dum, to  show,  what  he  took  as  the  estate  to  be  disposed  of.  It  is 
equally  applicable  to  show,  what  he  reckoned  debts  due  to  him,  and 
what  not,  where  he  has  happened  to  keep  any  account  of  his  own 
property.  The  demand  of  the  Plaintiff  j^nma  facie  is  perfectly  ob- 
vious. The  will  was  drawn  by  the  testator  himself.  It  is  not  accu- 
rately drawn,  as  may  be  supposed.  It  is  negligently  done.  Red 
estate  is  devised  ;  and  there  are  no  witnesses.  But  there  is  a  very 
distinct  legacy  of  1000/.  to  the  Plaintiff.  No  doubt,  upon 
the  face  of  the  will  the  legacy  is  due.  The  *  doubt  is  ['"'ddG] 
raised  by  papers,  found  in  the  possession  of  the  testator, 
that  are  prima  fade  evidence  of  debts  due  from  Sir  Frederick 
Eden  to  the  testator.  It  is  fair  therefore  to  admit  all  the  collateral 
papers  relative  to  the  circumstances  of  these  papers,  from  which  the 
doubt  has  arisen  to  show,  the  legacy  is  due ;  and,  taking  the  whole 
of  the  papers  together,  I  am  satisfied,  it  was  no  intention  of  Mr. 
Smyth,  that  these  debts  should  have  been  put  in  demand  by  his 
executors.  As  to  the  9007.  upon  the  circumstance  of  the  advance 
of  that  sum,  to  supply  the  necessity,  that  had  arisen  from  the  acci- 
dent of  pulling  down  the  neighboring  house,  and  the  damage  thereby 
occasioned  to  Sir  Frederick  Eden's,  the  principal  part  of  the  money 
was  taken  from  a  third  person  ;  only  part  advanced  by  the  testator ; 
he  paying  it  off  without  taking  any  assignment,  it  is  perfectly  evident 

ias  it  would  have  been  very  cruel  in  Mr.  Smyth,  having  advanced  it 
or  his  son-in-law,  with  an  embarrassed  income,  having  been  frequent- 
ly supplied  with  money  by  him,)  that  he  had  no  intention  to  make 
any  demand  for  the  900/. 

As  to  the  bond  for  1000/.,  which  is  a  direct  bond  from  Sir  Fred- 
erick Eden  to  Mr.  Smyth,  that  stands  at  his  death  as  no  debt ;  for 
that  is  specifically  mentioned  as  a  debt,  from  whichthey  were  releas- 
ed, in  the  letter  to  Lady  Eden.  When  treating  with  her  about  the 
circumstances  of  the  family,  he  the  father  of  the  wife,  she  the  mother 
of  the  husband,  both  treating  about  the  family,  he  distinctly  states  it 
as  a  sum  of  money  he  had  given.  That  letter,  I  am  of  opinion,  if  a 
release  had  been  pleaded  at  law,  (it  is  not  necessary  to  produce  a 
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formal  release),  that  letter  would  be  evidence  of  a  release,  and  would 
destroy  the  bond. 

The  other  bond  was  one,  in  which  Sir  Frederick  Eden  and  Mr. 
Smyth  were  both  bound.  Mr.  Smyth  by  his  will  directs  this  legacy 
to  be  paid.  At  his  death  no  debt  at  law  was  due  upon  that  bond 
from  Sir  Frederick  Eden  to  Mr.  Smyth.  Mr.  Boucher  was  the  cred- 
itor upon  that.  No  debt  was  due  to  Mr.  Smith,  till  the  money  was 
paid  by  him  or  his  executors.  Then,  and  then  only,  a  debt  at  law 
arises  from  Sir  Frederick  Eden  to  Mr.  Smyth's  estate.  The  nature 
of  the  debt  at  law  is  such,  that  it  admits  of  evidence  to  show,  that 
the  payment  by  Mr.  Smyth,  if  he  had  paid  the  debt  of  Boucher,  was 
intended  in  dischai^ge  of  the  engagement,  and  for  the  relief  of  the 
person  engaged  with  him.  It  admits  of  that  evidence ;  and,  I  think, 
that  evidence  exists  in  the  present  case,  from  the  whole  of  the  entries 
in  the  books,  and  particularly,  a  circumstance  that  is  strong 
[*357]  and  decisive,  that  at  a  particular  period  *  his  fortune  being 
increased  from  his  wife's  family  (and  he  treats  himself  as 
a  trustee  for  his  daughter,  because  it  comes  from  his  wife's  family), 
he  changes  the  entry  in  his  books.  Having  treated  it  as  a  debt, 
that  Sir  Frederick  Eden  was  to  answer,  he  turns  it  over  to  the 
other  side  of  the  account ;  and  enters  it  as  a  debt  his  assets  are  to 
answer. 

The  conclusion,  that  bears  strongly  upon  my  mind,  is,  that  he 
meant  the  legacy  of  Sir  Frederick  Eden  beneficially  ;  and,  consist- 
ently with  that,  he  meant,  that  the  residue  given  over  to  the  children 
of  Sir  Frederick  Eden  should  not  include  these  three  debts ;  that 
these  debts  should  compose  no  part  of  that  residue,  intended  to 
be  a  provision  for  the  younger  children.  Therefore  decree  the 
legacy  to  be  paid  ;  and  that  these  several  bonds  for  1000^,  10002. 
and  900L  shall  not  be  the  subject  of  demand  against  Sir  Frederick 
Eden  (1).  

1.  For  the  distlDCtioD  between  the  principal  case  and  that  of  Byn\  v.  Godfrejfy 
see  note  1  to  that  caae,  ante,  p.  425. 

2.  As  to  the  admission  of  parol  evidence,  in  testamentary  causes ;  see,  ante^ 
note  2  to  StraUon  v.  Best,  1  V.  285 ;  the  admission  of  such  evidence  in  the  prin- 
cipal case  was  adverted  to  by  Lord  Eldon,  in  PoU  v.  Lord  Somen,  6  Ves.  323,  not 
with  entire  approblation,  though  without  pronouncing  an  opinion  that  it  ought  to 
have  been  rejected ;  see  also  Raceta  v.  Bntmar,  6  Yes.  518,  and  note  1  to  Jlfad- 
2amfv../}iiatr,3V.231. 

(1)  Ruw9  V.  Brymer,  pod,  vol.  vi.  516. 
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JACKSON,  Ex  parte. 

[1800,  Jan.  22;  March  25.] 

Thb  Lord  Chancellor  hafl  no  authority  in  bankruptcy  to  compel  a  second  mortga- 
ge, not  claiming  under  the  commission,  but  resting  upon  bis  security,  to  join 
m  a  sale  obtained  by  a  prior  mortgagee  under  the  General  Order,  8Ui  March, 
1794,  not  producing  enough  for  both  mortgages. 

In  1792  leasehold  premises  were  mortgaged  for  10002. ;  which 
mortgage  was  in  1794  assigned  to  the  petitioner.  In  1796  a  second 
mortgage  of  the  same  premises  for  800/.  was  made  to  Joseph 
Cockfield.  In  1798  a  commission  of  bankruptcy  issued  against  the 
mortgagor. 

The  petitioner  applying  to  the  Commissioners  under  the  General 
Order  ^1)  for  the  sale  of  the  mortgaged  premises,  they  were  sold  ac- 
cordingly for  1443/.  15i.  The  sum  due  to  the  petitioner  was  1075/. 
The  second  mortgagee  not  having  attempted  to  prove  his  debt,  and 
insisting,  that  for  that  reason  his  right  could  not  be  affected  under 
the  General  Order,  chose  to  rest  on  his  security ;  and  refused  to  join 
in  the  sale.  The  petition  therefore  prayed,  that  the  second  mort- 
gagee may  be  ordered  to  convey  the  mortgaged  premises  to  the  pur- 
chasers upon  being  paid  the  residue  of  the  purchase  money,  deducting 
the  principal  and  interest  due  to  the  petitioner,  and  the  expenses  of 
the  sale  and  of  this  application. 

*  Mr.  Coke  in  support  of  the  petition  observed,  that  the     [*358] 
second  mortgagee  does  not  now  offer  to  foreclose ;  and  that, 
if  this  cannot  be  done  upon  a  petition,  there  must  be  three  bills. 
The  petitioner  claims  a  lien  upon  the  bankrupt's  property.     It  will 
be  very  easy  to  defeat  the  Order  in  this  way, 

Mr.  Johnson  for  the  second  mortgagee  said,  a  bill  was  filed  by  the 
purchasers  against  the  first  and  second  mortgagees  to  compel  a  per- 
formance. 

The  Lord  Chancellor  appearing  inclined  to  make  the  order,  the 
Attorney  General  [Sir  John  Mitford]  (amictts  curia)  expressed  a 
doubt,  whether  it  was  possible  to  affect  the  second  mortgagee: 
the  Lord  Chancellor  having  no  power  to  com]>el  a  party,  having  an 
interest  in  the  bankrupt's  estate,  to  make  a  conveyance  ;  and  the 
equity  of  redemption  being  in  the  second  mortgagee,  not  in  the 
bankrupt. 

Lord  Chancellor  [Loughborough].  I  will  think  of  it.  liCt 
the  fact  be  inquired  into,  whether  the  second  mortgagee  was  applied 
to  by  the  commissioners.  If  he  was  present  at  the  time  the  order 
was  made,  and  suffered  the  sale  to  go  on,  it  would  be  too  much  to 
permit  him  to  lie  by,  and  make  the  objection  afterwards. 

March  25th.  Lord  Chancellor.  I  do  not  think,  my  order  will 
extend  to  a  second  mortgagee.  ^  I  have  no  authority,  sitting  in  bank- 

(1)  General  Order,  8th  March,  1794;  stated  4  Bro.  C.  C.  at  tlie  end. 
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ruptcy,  except,  where  the  equity  of  redemption  is  in  the  bankrupt. 
Here  it  is  not  the  bankrupt's  property,  till  the  second  mortgage  is 
satisfied.  If  the  second  mortgagee  claims  any  thing  as  a  creditor,  I 
have  a  hold  upon  him,  no  doubt.  The  petitioner  went  before  the 
Commissioners,  thinking  the  estate  was  not  enough  for  the  first  mort- 
gage :  but  by  accident  it  has  turned  out  to  be  of  more  value  than 
the  first  mortgage ;  and  the  second  mortgagee  thinks  it  of  more  ad- 
vantage to  exercise  the  right  he  has  of  redemption.  I  cannot  make 
them  a  title,  unless  they  will  pay  the  second  mortgage  as  well  as  the 
first. 

The  Petition  was  dismissed  (1). 

The  docirine  of  the  principal  case  was  recognized  in  Ex  parte  Topham,  1  Mkd. 
38.  See  the  70th  section  of  the  consolidated  Bankrupt  Act,  6  Geo.  IV.  cap.  16, 
as  to  the  power  of  assignees  to  redeem  conditional  estates,  granted,  conveyed,  or 
pledged,  by  bankrupts.    See,  a]so,;io4f,  note  5  to  Expartt  Coming,  9  V.  115. 
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The  personal  estate  bein^  amply  sufficient  for  the  debts,  titbugh  not  equal  to  the 
discharge  of  the  legacies  in  full,  and  the  real  estate  being  devised,  the  Court 
would  not  under  a  direction  to  the  executors  to  pay  the  debts  and  funeral 
expenses  as  soon  as  conveniently  may  be,  marshal  the  assets  in  favor  of  the 
legatees,  {aj 

As  to  the  difference  between  debts  and  legacies  in  an  implied  charge  on  real 
estate  by  will,  qwarty  [p.  362.] 

This  cause  arose  upon  the  foUovnng  will  of  Aaron  Brown :  "  hh- 
primis  I  will  and  direct,  that  all  my  just  debts  and  funeral  expenses 
be  paid  and  discharged  as  soon  as  conveniently  may  be  after  my 
decease  by  my  execfutrix  and  executors  herein  after  named.  Item, 
I  give,  devise,  and  bequeath  unto  my  nephew  John  Brown  all  that 

(1)  Ex  parte  Tophanij  1  Madd.  38 ;  see  2  Christ  Bank.  Law,  323,  4. 

(a)  See  tiie  authorities  on  this  subject  cited  in  note  (a)  to  Kidney  v.  Coussmakery 
and  fVilUams  v.  Coussmaker,  ante,  1  V.  436 ;  note  (6),  to  fVilliams  v.  CkiUy^  anie^ 
3  V.  545 ;  note  (a)  to  Manning  v.  Spooner,  ante,  3  V.  118 ;  2  Williams,  Executois, 
(2d  Am.  ed.)  1222 ;  1  Story,  Eq.  Jur.  §  565,  et  geq. ;  2  ib.  $  1247,  1247  a ; 
Graves  v.  Graves,  8  Sim.  43,  54,  56 ;  Dover  v.  Gregory,  10  Sim.  393 ;  lAvinmion 
v.  Mwkirk,  3  Johns.  Ch,  319;  M'CamvbeU  v.  M'CampbeU,  5  Litt  95;  Hyae  v. 
Smith,  4  Gill  &  Johns.  295;  MeDoioell  v.  Lawless,  6  Monro,  141;  DunUqtyf. 
Dwdap,  4  Desaus.  305,  319  ;  Rogers  v.  Rogers,  1  Paige,  188*;  Miller  v.  Harwdlj 
3  Murphy,  194 ;  Ram  on  Assets,  ch.  4,  §  3,  p.  64,  ch.  28,  §  3,  p.  341 ;  MoOan  v. 
Griffith,  3  Paige,  402;  ffarlof  v.  ^Tarley,  1  Bai.  Eq.  397.  Emiitv  will  marshal 
the  real  estate  descended  to  the  heir,  in  favor  of,  or  for  the  relief  of  specific  lega- 
tees ;  but  it  will  not  for  such  a  purpose  interfere  with  the  lands  devised,  unless 
they  were  devised  subject  to  the  payment  of  debts.  Livins^sion  v.  Livingslony  3 
Johns.  Ch.  153.    See  ^dam  v.  Bradcttt,  5  Metcalf,  282, 2&     See  faither  as  to 
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my  messuage,  tenement,  or  dwelling-house,  wherein  he  now  lives  at 
Handley  and  also  the  sum  of  400/.  to  hold  unto  him  and  his  heirs, 
executors,  administrators  and  assigns,  for  ever." 

The  testator  then  devised  another  house  to  his  nephew  Charles 
Brown  in  fee ;  and  gave  another  house  to  his  wife  for  her  life,  and 
after  her  decease  to  his  nephew  John  Brown  in  fee.  *  He  declared 
his  will,  that  his  wife  should  have  the  use  of  all  the  plate,  Unen, 
china,  household  goods,  and  furniture,  which  should  be  in  his  dwell- 
ing-house at  his  death,  for  her  life ;  and  after  her  decease  he  gave 
and  bequeathed  all  his  said  plate,  &c.  to  his  nephew  John  Brown, 
his  executors,  &c. ;  excepting  some  articles,  which  he  gave  to  his 
wife,  to  be  at  her  own  disposal.  Then  after  some  legacies  he  gave 
to  John  Fernehough  and  Samuel  Hatton,  their  executors,  adminis- 
trators, and  assigns,  the  sum  of  2560/.,  upon  trust  to  be  divided 
among  several  persons  in  several  proportions,  and  among  the  rest 
100/.  part  thereof,  unto  his  nephew  John  Brown,  his  executors,' &c. ; 
and  as  to  all  the  rest,  residue,  and  remainder,  of  his  estate  and 
effects  whatsoever,  whether  real  or  personal,  he  gave,  devised,  and 
bequeathed,  the  same  and  every  part  thereof  to  his  nephew  John 
Brown  of  Chesterfield,  his  heirs,  executors,  administrators,  and  as- 
signs, for  ever.  Then,  after  the  usual  directions  for  the  indemnity 
of  his  trustees,  he  appointed  his  wife  and  the  said  John  Fernehough 
and  Samuel  Hatton  executrix  and  executors. 

The  bill,  filed  by  the  executors  of  John  Brown  of  Handley,  one 
of  whom  was  his  heir  at  law,  and  also  heir  at  law  of  the  testator 
Aaron  Brown,  and  by  legatees  under  the  will  of  Aaron  Brown, 
against  John  Brown  of  Chesterfield,  the  executors  of  Aaron  Brown, 
and  others,  prayed  an  account  of  the  personal  estate,  debts,  funeral 
expenses,  and  legacies ;  and  that  the  personal  estate  may 
*be  applied  in  a  due  course  of  administration;  and  that  [*360] 
the  legacies  may  be  paid  thereout ;  and  if  the  personal  es- 
tate shall  not  be  sufficient  to  answer  all  the  testator's  debts,  funeral 
expenses,  and  legacies,  then  that  an  account  may  be  taken  of  the 
residuary  real  estate  possessed  by  the  Defendant  John  Brown ;  and 
that  the  assets  may  be  marshalled ;  and  that  such  residuary  real  es- 
tates, or  such  parts  thereof  as  shall  be  necessary,  may  be  sold,  for 
the  purpose  of  replacing  so  much  of  the  personal  estate  as  may 
have  been  exhausted  in  the  payment  of  the  testator's  specialty 
debts. 

The  personal  estate  was  amply  sufficient  to  pay  all  the  debts  but  not 
to  answer  the  legacies  in  full. 

manhAlling  assets,  4  Kent,  (5th  ed.)  420,  d  wq, ;  ChoK  v.  Lockamum,  11  Gill  Sl 
Johns.  285 ;  Hew  v.  /odbon,  6  Mass.  149. 

In  all  cases  toe  personal  estate  is  to  be  first  applied  to  the  payment  of  debts  and 
legacies,  unless  charged  on  the  real  estate  by  the  express  words  of  the  will.  Han- 
cock  v.  Minoi,  8  Pick.  29 ;  Ancasltr  v.  Maytr,  1  Bra  C.  C.  (Am.  ed.  1844,)  407, 
note  (a\  and  cases  cited. 

Where  the  real  and  personal  estate  are  blended  and  combined  in  one  devise, 
the  real  estate  becomes  chargeable  with  debts  equally  with  the  personal  Adama 
V.  BraekeU,  5  Metcalf,  282;  Beach  v.  JSOes ,  4 Madd.  187;  Ha88aneUvtr  v.  Tucker, 
2  Binn.  525 ;  WUman  v.  Abrton,  6  Binn.  395. 
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(1)  Mr.  Richards^  for  the  Plaintiffs,  contended,  that  the  testator 
having  directed  in  his  will,  that  his  debts  should  be  paid,  the  Court 
would  hold  that  to  be  a  charge  of  all  the  debts  upon  the  real  estate, 
according  to  fVittiams  v.  Chitty  (2)  ;  and  that,  though  the  legacies 
are  not  mentioned  in  that  direction,  nor  otherwise  charged  upon  the 
real  estate,  yet  the  Court  would  throw  the  specialty  debts  at  least 
upon  the  real  estate  in  exoneration  of  the  personal  estate  ;  in  order 
that  the  legatees  might  receive  payment  of  their  legacies  out  of  the 
personal  estate :  otherwise  the  legacies  would  not  be  fully  paid ;  and 
the  legatees  would  be  disappointed. 

Mr.  Piggott  for  the  Defendant  John  Brown,  specific  devisee  of 
part  of  the  real  estate,  and  residuary  devisee  and  legatee  of  the  real 
and  personal  estate.  First,  as  to  the  debts :  it  is  impossible  to  make 
this  a  charge  of  the  debts  upon  the  real  estate.  The  direction  is, 
that  the  debts  shall  be  paid  by  the  executrix  and  executors ;  no  de- 
vise whatsoever  of  the  real  estate  or  any  part  of  it.  This  is  not  the 
case  of  a  devise  of  real  estate,  after  a  direction,  that  debts  should  be 
first  paid,  as  in  Williams  v.  Chitty ;  nor  a  devise  of  real  estate  after 
payment  of  debts,  as  in  Shallcross  v.  Finden  (3)  ;  but  a  mere  direc- 
tion to  the  executrix  and  executors,  superfluous  I  admit,  but  still  a 
mere  direction  to  them,  to  pay  out  of  the  fund,  which  was  to 
[*361]  ^'come  to  them;  and  which  it  is  agreed  is  sufficient  to 
enable  those,  to  whom  the  direction  is  given,  to  comply 
with  it.  It  is  true,  if  the  personal  estate  of  the  testator  was  not 
sufficient  to  pay  all  his  debts,  the  Court  would  marshal  the  assets 
for  the  benefit  of  the  creditors  by  simple  contract,  and  make  the  real 
estate  bear  the  burthen  of  so  much  of  the  specialty  debts  as  would 
be  necessary  to  secure  a  fund  for  payment  of  the  simple-contract 
creditors :  but  in  this  case  it  is  agreed,  the  personal  estate  is  amply 
sufficient  for  all  the  debts. 

Secondly,  what  is  now  pressed  is,  that,  though  the  personal  estate 
is  sufficient  for  all  the  debts,  the  Court  shall  throw  all  of  them  upon 
the  real  estate,  if  the  real  estate  is  charged  by  the  will ;  or  shall 
throw  the  specialty  debts  upon  the  real  estate,  if  not  charged  by  the 
will  with  all  the  debts,  in  order  that  the  personal  estate  may  be  left 
for  satisfaction  of  the  legacies.  That  would  be,  not  making  the  real 
estate  bear  a  charge,  to  which  it  is  by  law  liable,  as  it  is  to  specialty 
debts,  but  imposing  arbitrarily  a  burthen  upon  it  neither  imposed  by 
law  nor  by  the  testator ;  and  for  that  there  is  no  authority. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Ardek].  I  am 
very  clear  upon  both  the  points.  Here  is  no  charge  of  the  debts 
upon  the  real  estate  (4)  ;  but  a  mere  direction  to  the  executors  to 

(1\  The  arguments  and  judgrment  ex  relaiUmt* 

jp)  ^nUf  vol.  iii.  545;  Kidn^  v.  Covnmaker^  i.  436;  ii.  267,  and  the  note,  L 

(3)  Anie^  vol.  iii.  738 ;  see  Powell  v.  Rohins^  post,  vol.  viL  209 ;  Sanderson  v. 
Hluaion,  8  Pri.  680. 

(4)  jAnte,  Gray  v.  JUtnnetibrpe,  vol.  iii.  103,  and  the  three  following  cases: 
TaU  V.  Lord  MrOueick^  iv.  816 ;  the  cases  collected  3  P.  Wins.  335,  in  Mr.  Cox*8 
note  to  HasUwood  v.  Pope^  and  the  note,  amU^  ilL  106. 

VOL.  V.  21* 
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pay  the  debts,  without  giving  them  any  other  fund  than  the  personal 
estate,  out  of  which  they  can  fulfil  that  duty.  There  is  no  devise, 
no  trust  in  them,  of  the  real  estate ;  which  is  all  otherwise  disposed 
of.  I  cannot,  with  all  the  disposition  I  always  feel  to  give  such  a 
construction  to  wills  as  shall  make  testators  honest,  construe  this  into 
a  chaige  upon  the  real  estate.  It  would  be  a  violence  to  all  lan- 
guage, and  making  a  will  for  the  testator ;  not  construing  or  execut- 
ing that,  which  he  has  made :  but  it  is  least  of  all  necessary  in  this 
case ;  for  it  is  agreed,  that  the  testator's  personal  estate,  which  the 
executors  were  to  possess,  was  sufficient  to  enable  them  to  pay  his 
debts.  If  any  of  the  debts  were  to  go  unpaid  by  the  insufiiciency 
of  the  personal  estate,  I  would  certainly  marshal  the  assets ;  making 
the  real  estate  pay  as  much  of  the  specialty  debts  as  would 
be  necessary  to  obtain  a  ^'fund  from  the  personal  estate  [*362] 
for  payment  oi  the  simple-contract  creditors :  but  here  it 
is  agreed  on  all  hands,  that  it  is  not  necessary  for  the  pajrment  of 
the  debts  of  the  testator  to  do  so.  Then,  there  being  no  charge 
upon  the  real  estate  for  payment  of  debts,  and  there  being  an  ample 
fund  of  personal  estate  for  the  payment  both  of  specialty  and  simple- 
contract  debts,  I  am  asked  to  throw  the  specialty  debts  at  least  upon 
the  real  estate,  that  enough  of  the  personal  estate  may  be  left  for 
payment  of  the  legacies ;  which  are  not  charged  upon  the  real  es- 
tate ;  and  for  the  payment  of  which  I  am  clearly  of  opinion  in  this 
case  there  is  no  fund  but  the  surplus  of  the  personal  estate,  if  there 
shall  be  any,  after  payment  of  all  the  debt^of  the  testator.  I  can- 
not marshal  the  assets  for  payment  of  the  legacies.  I  have  formerly 
fully  expressed  my  opinion  upon  this  point,  as  to  the  difierence  be- 
tween debts  and  legacies  (1).  I  understand,  the  Lord  Chancellor 
expressed  some  doubt  about  it  (2)  in  the  case  of  WUUatni  v.  Ckitty : 
but  upon  reflection  I  still  remain  of  the  same  opinion. 

Decree  an  account  of  the  personal  estate,  and  of  the  debts,  funeral 
expenses,  and  legacies ;  and  if  after  payment  of  all  the  debts  there 
shall  not  be  enough  of  the  personal  estate  to  pay  all  the  legacies,  the 
legatees  must  abate  in  proportion.  There  is  no  other  fund  for  their 
payment.  

See,  ante,  the  notes  to  JSSghtUy  v.  KighUey,  2  V.  3Sa 

1)  KighUey  v.  KigfUUyy  anU^  vol.  iL  328.  See  also  iii.  739. 
JinU,  vol.  ill.  55]. 
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SPENCER  t;.  SPENCER. 

[Rolls.— 1800,  March  13, 27.] 

Appointment,  giving  very  sinaU  shares  to  some  of  the  objects,  set  aside,  as  illu- 
sory, (a) 

The  rule  as  to  illtisoiy  appointments  not  to  be  applied,  where  a  sufficient  reason 
appears  upon  the  &ce  of  the  appointment:  perhaps  not,  between  parent  and 
child,  if  clearly  proved,  (h)  [p.  36a] 

Catherine  Spencer  being  under  the  will  of  her  uncle  entitled 
to  one  fourth  of  the  residue  of  his  real  and  personal  estate  to  her 
separate  use,  and  to  be  at  her  own  disposal,  by  her  will,  dated  the 
15th  of  November,  1776,  taking  notice  of  her  power  under  the  will 
of  her  uncle  to  make  a  will,  after  giving  some  annuities,  gave  to  her 
son  Henry  Robert  Rowe  Spencer  and  her  daughters  Jane  Spencer 
and  Catherine  Spencer,  and  her  sons  Thomas  Paxton  Spencer  and 
Hutton  Rowe  Spencer,  and  also  the  child  with  whom  she  was  then 
pregnant,  the  sum  of  7002.  each,  payable  in  manner  therein  men- 
tioned ;  and  she  gave  to  her  husband  Robert  Spencer  all 
[*  363]  the  residue  *  of  her  personal  estate :  provided  nevertheless, 
that  in  case  the  fortune  left  her  by  her  said  uncle  should 
not  exceed  7000Z.,  after  all  expenses  in  recovering  the  same  should 
be  deducted,  then  she  directed,  and  her  will  was,  that  two  third 
parts  thereof  should  be  divided ;  and  she  gave  the  same  two  third 
parts  thereof  amongst  her  sons  and  daughters,  and  the  child,  vnth 
whom  she  was  then  pregnant,  equally  to  be  divided  among  them, 
share  and  share  alike ;  and  she  gave  the  remaining  third  part  therecrf' 
to  her  said  hu^nd  Robert  Spencer  for  the  term  of  his  Kfe,  and 
after  his  decease  to  be  divided  among  his  children  in  such  share  or 
shares  as  he  should  think  proper ;  and  in  case  her  said  husband 
should  educate  and  bring  up  his  sons  and  daughters,  tmd  the  child, 
with  which  she  was  then  pregnant,  she  directed,  that  he  should 
have  the  interest  of  thenr  req)ective  fortunes ;  and  she  appointed  her 
husband  executor. 

The  testatrix  died  upon  the  28th  of  June,  1782 ;  leaving  the  five 
children  mentioned  in  the  will,  and  Robert  Spencer,  with  whom  she 
.  was  pr^nant  at  the  date  of  the  will. 

By  the  Master's  report,  dated  the  I7th  of  May^  1792,  made  in  a 
cause  instituted  upon  the  will  of  the  uncle  of  the  testatrix,  it  ap- 
peared, that  7266/.  Is.  Id.  Bank  3  per  cent.  Annuities  were  remain- 
ing to  the  credit  of  the  cause,  Catherine  Spencer's  account ;  which 
were  of  the  value  of  434 1 /.  12*.  lOd,  at  her  death  ;  and  which  with 
one  fourth  of  the  sum  of  666/.  13s.  4d.  3  per  cent.  Annuities,  set 

(a)  For  cases  and  the  doctrine  in  reference  of  illusory  appointments,  see  Sag- 
den.  Powers,  cli.  i),  §  4,  p.  491,  d  stq, ;  Mayhtw  v.  Middkdihhj  1  Bro.  C.  C.(  Am.  ckL 
1844,)  102.  note  (1);  PocklintrUm  v.  Bavne^  ib.  450,  451,  and  notes;  1  Story,  Eq. 
Jar.  §  252,  §  255 ;  1  Madd.  Ch.  Pr.  f4th  Am.  ed.)  313-315 ;  4  Kent,  (5th  ed.)  343  ; 
HayntsworOi  v.  Cox^  ]  Harp.  £q.  1]9,  note  (a). 

(8)  See  Sugden,  Powers,  ch.  9,  §  4»  P-  499,  500,  501,  502. 
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apart  to  answer  the  annuities,  constituted  her  whole  fortune  under 
the  will  of  her  uncle.  By  subsequent  orders  made  in  that  cause  the 
share  of  Henry  Robert  Rowe  Spencer  was  ordered  to  be  transferred 
to  him,  he  being  of  age ;  and  the  shares  of  the  other  children,  who 
were  infants,  were  carried  to  their  accounts;  the  interest  to  be  paid 
to  their  father  during  their  minorities  respectively,  &c. 

Robert  Spencer  the  father,  by  his  will,  dated  the  24th  of  Decem- 
ber, 1791,  after  confirming  the  will  of  his  wife,  by  virtue  of  the 
power  to  him  thereby  given,  gave,  bequeathed,  and  appointed,  all 
that  third  part  of  the  personal  estate  and  fortune  given  in  and  by 
the  same  will,  subject  to  his  power  of  appointment,  to  and  among 
his  children  by  his  said  late  wife  from  and  after  his  decease  in  the 
shares  following :  the  sum  of  5/.  part  thereof  to  his  son 
*  Henry  Robert  Rowe  Spencer ;  the  sum  of  9L  other  part  [*  364] 
thereof  to  his  daughter  Jane  Monkhouse ;  the  sum  of  lOL 
other  part  thereof  to  his  daughter  Catherine  Spencer ;  and  the  resi- 
due of  the  said  personal  estate  and  fortune  to  his  sons  Thomas  Pax- 
ton  Spencer,  Hutton  Rowe  Spencer,  and  Robert  Spencer,  in  equal 
shares,  as  tenants  in  common  and  to  their  req)ective  executors,  ad- 
ministrators and  assigns. 

The  testator  died  upon  the  14th  of  November,  1793. 

The  bill  was  filed  by  the  three  last-mentioned  children  claiming 
under  the  appointment ;  and  praying  a  transfer  of  the  funds  remain- 
ing in  Court.  When  the  cause  was  heard,  some  of  the  shares  had 
been  transferred ;  and  the  annuitants  being  dead,  the  Bank  Annui- 
ties that  had  been  set  apart  to  answer  them,  had  fallen  into  the  resi- 
due. 

The  question  was  whether  the  appointment  was  illusory. 

Mr.  Graham  and  Mr.  Steek,  for  the  Plaintiffs.  In  Kemp  v. 
Kemp  (I)  this  point  was  a  good  deal  argued ;  and  it  was  contended 
even,  tnat  an  appointment  of  502.  or  1 00/.  out  of  4000/.  was  illu- 
sory. But  though  the  general  rule  is,  that  such  a  power  of  appoint- 
ment does  intend  a  bounty,  yet  this  will  is  peculiar ;  and  the  words 
^<  in  such  share  or  shares  as  he  should  think  proper  "  give  a  larger 
power  than  in  the  common  cases ;  giving  him  a  perfectly  arbitrary 
power  as  to  one  third.  The  husband  having  that  power  has  exer- 
cised his  discretion.  He  is  the  best  judge  of  the  provision  made  for 
his  children.  This  case  therefore  is  out  of  the  general  Equity ;  and 
differs  very  much  from  most  of  the  cases,  that  can  be  stated.  The 
testatrix  undoubtedly  had  it  in  contemplation  to  a  certain  extent  to 
put  the  children  out  of  the  power  of  their  father,  and  to  give  abso- 
lutely to  the  father  under  certain  circumstances  the  remainder  of  the 
property  for  him  to  dispose  of  to  them  or  any  other  persons,  as  he 
should  think  fit.  The  circumstances  of  this  case  are  extremely  re- 
markable. She  meant  to  give  her  children  only  the  proportion 
of  4200/.  to  7000/.;  and  if  her  fortune  under  her  uncle's  will 
amounted  to  more  than  7000/.  she  did  not  mean  to  give  them  two 

(1)  Post,  849. 
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thirds,  but  meant  to  give  her  husband  absolutely  the  residue 
beyond  the  several  sums  of  TOO/.,  but  the  event,  that  hap- 
pened, was,  that  it  was  less  than  70002,  Her  object  was  to 
keep  his  children  dutiful  towards  him ;  intending  a  benefit  to  him 
as  well  as  to  them.  At  her  death  it  was  not  worth  more  than 
4000/. ;  but  was  of  much  greater  value  in  1791 ;  when  he  made  his 
will.  That  circumstance  influenced  his  appointment.  Besides,  one 
of  these  children  was  the  eldest  son  ;  and  the  other  two  were  mar- 
ried (1) ;  and  they  had  another  provision.  That  is  a  good  reason 
for  the  inequality ;  according  to  BrUtow  v.  Warde  (2)  ;  in  which  a 
small  interest  being  given  by  the  testator  to  a  daughter,  to  whom  he 
had  given  a  provision  marriage,  that  was  considered  a  good  reason 
for  the  diflerence. 

Mr.  Richards  and  Mr.  Hatty  for  the  Defendants.  The  general 
doctrine  is  admitted,  that  under  a  power  to  appoint  among  several 
persons  in  Equity  each  must  have  something  substantial.  At  law 
the  power  is  satisfied  by  giving  any  thing ;  but  in  Equity  that  will 
not  do ;  unless,  as  in  some  cases,  a  sufficient  ground  appears ;  show- 
ing, that  with  regard  to  something  else  the  part  appointed  is  sub- 
stantial. A  Court  of  Equity  does  not  admit  the  doctrine  now 
urged,  that  the  parent  shall  be  considered  as  having  a  power  to  give 
a  part  not  substantial  merely  tp  keep  the  children  in  obedience.  This 
testator  has  assigned  no  reason  ;  as  in  Briatow  v.  Warde.  In  this 
case  there  is  nothing  but  caprice  and  whim.  Infinite  inconvenience 
will  arise  from  breaking  into  the  general  rule.  Whatever  might 
have  been  her  intention,  if  the  proj)erty  exceeded  7000Z.,  there  is 
a  clear  intention,  if  it  should  be  under  that  sum,  which  is  the  event, 
not  to  give  the  father  any  dominion  over  any  part  except  as  to  the 
distribution. 

The  Court  does  not  go  upon  the  circumstance  of  the  child  being 
eldest  or  youngest.  In  this  case  nothing  substantial  is  given  to  the 
three  eldest  children.  A  reason,  as  that  there  is  property  aliunde^ 
must  be  assigned ;  which  the  Court  cannot  mistake ;  and  it  must 
appear  upon  the  instrument ;  as  in  Brisiow  v.  Warde. 
[*366]  In  this  instance  *  there  is  only  a  conjecture,  that  he  had 
some  reason,  founded  upon  the  value  of  the  stock  at  that 
time.  Stress  has  been  laid  upon  the  words,  in  which  this  powetr  is 
expressed,  ^<  as  he  should  think  proper.^'  All  powers  of  appoint- 
ment have  words  of  that  kind :  but  the  rule  is,  that  something  sub- 
stantial must  be  given,  if  it  is  intended,  that  something  shall  be 
given  to  each.  A  father  is  no  more  entitled  to  exercise  this  caprice 
or  whim,  which  is  called  discretion,  than  any  other  person.  This 
therefore  is  within  the  general  nilc,  clearly  illusory.  The  property 
was  completely  vested  in  the  children  by  the  first  instrument  (3), 

(1)  Catherine  was  married  at  the  hearing:  but  it  did  not  appear,  whether  she 
was  married  at  the  date  of  her  fatlier's  will. 

(2)  Arde,  vol.  ii.  336;  Fandenu  v.  Adonij  iv.  771;   BoyU  v.  The  Biahop  of 
Peterborotiffhj  i.  299,  and  the  note,  310. 

(3)  Smith  V.  Lord  Camdfordy  anU,  vd.  iL  698. 
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not  to  be  devested  without  some  substantial  reason.  There  is  no 
authority,  beyond  a  dictum,  that  disobedience  or  undutifulness  is 
sufficient  cause.  The  only  case  to  be  found,  is,  where  one  is  amply 
provided  for  alixmde.  The  point  made  in  this  case  has  occurred  ; 
and  been  thought  of  no  consideration.  CraJcer  v.  Paroit  (1),  Gib- 
son V.  IRnvtn  (2),  and  many  other  cases. 

.  Mr.  Chraham,  in  reply.  The  circumstances  of  this  case  distin- 
guish it  from  those ;  which  were  upon  a  subject  very  different  from 
a  power  of  appointment.  The  question  was,  whether  there  was  a 
trust ;  like  the  cases  upon  the  word  "  desire,"  &c.  (3) :  a  question 
new  at  that  time ;  though  it  is  now  determined,  that  words  of  that 
sort  raise  a  trust.  This  will  in  some  events  gives  the  property  abso- 
lutely to  be  disposed  of  by  the  father.  Here  there  is  also  a  pro- 
vision aliunde.  This  question  upon  illusory  appointments  is  cer- 
tainly very  embarrassing.  How  difficult  it  is  for  the  Court  to  say, 
what  share  will  be  sufficient.  1  agree,  the  children  had  a  vested  in- 
terest.    That  was  solemnly  determined  in  Smith  v.  Lord  Camelford. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Aaden].  The 
Plaintiffs  must  contend,  that  if  the  father  had  given  all  to  one  child 
except  one  shilling  to  each  of  the  others,  that  would  be  good.  I 
should  be  very  glad  to  get  out  of  this  rule ;  which  has  given  me  the 
greatest  anxiety  ;  but  I  fear  it  is  impossible.  I  will  not 
get  of  out  it  merely  because  I  dislike  it.  *  In  Kem/p  v.  Kemp  [*  367] 
the  difficulty  arises.  In  this  case  I  can  have  no  difficulty 
to  say,  this  is  not  substantial :  but  in  Kemp  v.  Kemp  what  can  I  do  ? 

March  27tA.  Master  of  the  Rolls,  [Sir  Richard  Pepper 
Arden].  I  am  extremely  sorry  to  find  myself  under  the  necessity 
of  remaining  of  the  opinion  I  intimated ;  thinking,  under  the  cir- 
cumstances, I  am  not  at  liberty  to  depart  from  that  rule  of  the  Court, 
which  has  created  difficulty,  and  given  so  much  uneasiness,  to  every 
Judge,  sipce  it  was  first  adopted,  as  to  illusory  appointments.  No 
rule  has  ever  given  me  so  much  pain  as  that ;  and  every  Judge  has  felt 
the  difficulties  arising  from  it.  I  had  ho]>e6,  that  this  case  might 
have  been  such  as  to  admit  of  being  held  upon  fair  grounds  out  of 
that  rule :  but  upon  a  fair  construction  of  the  will,  I  am  bound  to 
apply  it  to  the  alternative  in  the  will,  upon  which  the  testatrix  has 
given  one  third  of  this  fund,  in  case  it  falls  short  of  7000/.  to  these 
children  in  such  shares  as  l^r  husband  should  think  proper.  The 
effect  is,  that  if  the  property  should  be  above  7000l.  each  was  to 
have  at  all  events  700/. ;  and  the  rest  was  to  be  at  the  entire  disposi- 
tion of  the  husband,  either  to  give  to  any  one  child  or  to  any  other 
person  :  but  if  it  should  not  exceed  7000/.  she  was  not  satisfied  with 
giving  him  the  absolute  disposition  of  any  part ;  but  gives  two  thirds 


(1)  2  Ch.  Ca.  228 ;  Finch,  354. 

(2)  1  Vem.  ea 

(3)  Hardmg  v.  Glyn,  1  Atk.  466,  and  the  cases  referred  to  m  Mr.  Sanders's 
note.  Bvli  v.  Forc^,  MaUm  v.  KeighUy,  Brovm  v.  Higf(s,  anic^  vol  I  270;  ii 
333, 529;  iv.  708;  pod^  495;  vitL  56],  and  the  note,  L  272. 
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equally  among  the  children  ;  and  the  remaining  third  she  gives  to 
her  husband  for  life ;  and  after  his  decease  among  his  children  in 
such  shares  as  he  shall  think  proper ;  excluding  any  other  person 
than  a  child ;  and  making  them  the  persons,  among  whom  it  should 
be  divided. 

It  was  argued,  that  this  third  was  left  to  the  disposition  of  the 
husband  in  such  a  way,  that  it  was  necessary  to  be  divided  among 
all :  each  to  have  a  share,  and,  upon  the  clear  rule,  not  an  ideal 
share,  giving  nothing  in  substance ;  and  it  being  admitted,  that  what 
is  given  to  three  of  the  children  is  exactly  that,  which  the  Court 
says  is  not  a  good  execution  of  such  a  power,  that  is,  something 
meant  to  operate  as  n^hing,  the  only  question  is,  whether  the  rule 
is  to  be  applied.  Though  I  very  much  dislike  the  rule,  and  know, 
that  it  generally  breaks  in  upon  the  intention  of  the  party  creating 
the  power,  I  cannot  break  through  it ;  and  am  therefore  obliged  to 
say,  this  is  not  good.     1  de^re  to  be  understood,  that  I  by  no  means 

intend  to  be  more  rigorous  in  the  execution  of  this  rule 
[*  368]     than  preceding  Judges  have  been.     On  the  *  contrary,  if 

ever  I  see  a  fair  opportunity,  I  shall  be  glad  to  lay  hold  of 
it  to  get  rid  of  the  rule ;  which  in  most  instances  is  contrary  to  the 
real  intention.  There  have  been  many  cases,  in  which  this  sort  of 
appointment  of  a  nominal  sum  has  been  held  good,  where  upon  the 
face  of  the  appointment  itself  a  sufficient  reason  has  appeared.  I 
will  go  farther;  and  say,  perhaps,  if  a  sufficient  reason  can  be 
proved,  between  parent  and  child  the  Court  would  not  apply  the 
rule :  but  it  must  be  proof,  that  leaves  no  doubt  i^hatsoever.  In 
Bristow  V.  Warde  it  appeared  upon  the  face  of  the  appointment. 
In  such  a  case  the  child  would  be  guilty  of  a  fraud  in  attempting  to 
set  aside  the  appointment:  the  parent  perhaps  having  advanced 
more  on  that  account.  The  answer  would  be,  he  had  given  ihat 
child  a  substantive  share ;  whp  therefore  could  not  complaim  of  the 
difference :  and  the  Lord  Chancellor  in  that  case  thought  that  suffi- 
cient to  show  it  was  not  fraudulent.  The  question  always  is,  what 
is  the  intention:  whether,  that  the  party  shall  have  some  share. 
Here  this  is  to  be  divided  among  his  children,  not  merely  among 
the  children.  It  is  too  late  to  say,  the  Court  have  not  held,  that 
each  must  have  a  share.  It  is  equally  too  late  to  say,  that  it  is  not 
to  be  a  substantive  share,  or  a  reason  to  be  assigned.  In  this  case 
no  reason  is  either  assigned  or  proved. 

This  is  distinguishable  from  Burrell  v.  Burrell  (1).  Upon  that 
case  Lord  Camden  must  have  meant,  that  it  did  not  fall  within  the 
rule.  His  opinion  must  have  been,  that  the  mother  had  a  right  to 
give  them  nothing.  For  a  guinea  is  the  same  as  nothing.  If  one 
child  is  already  provided  for,  I  desire  it  not  to  be  understood  as  my 
opinion,  that  in  such  a  case  the  party  would  be  bound  to  give  that 
child  any  thing  (2).     The  great  difficulty,  in  these  cases  is  to  say, 

(1)  Amb.  6G0. 

(2 J  See  poHy  861,  in  Kkmp  v.  Ktrnp^  this  proposition  thus  qualified ;  that  the 
provision  must  come  from  tlie  pereon  executing  the  power ;  as  in  BriMaw  v.  fFardt^ 
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what  is  illusory,  and  what  is  not :  as,  suppose,  the  sum  was  50?.  or 
1002.  But  in  this  case  I  am  relieved  from  that;  for  clearly  this 
testator  intended  by  the  appointment  of  these  small  sums  to  give 
nothing  in  effect.  Therefore  with  great  reluctance  I  must  pro- 
nounce that  this  appointment  is  void  (a)  ;  and  declare,  that  the  fund 
ought  to  be  distributed  equally  among  all  the  children. 

Afl  to  the  extreme  difficulty  of  determining,  what  inetjuality  of  distribation  shall 
be  deemed  illmoiy,  and  therefore  not  a  gSid  execution  of  a  power  to  appoint 
among  several  pemns ;  see,  ofUe,  note  3  lo  HoeUey  v.  Mawbof,  1  V.  14GL 


OSBORNE  r.  THE  DUKE  OF  LEEDS.       [*369] 
7^  Master  of  the  Rolls  far  the  Lord  Chancellor. 
[1800,  Mat  13, 14, 18.] 

A  cuLiM  of  double  legacies  by  two  instruments,  a  will  and  a  codicil,  repelled  by 
the  internal  evidence  and  circumstances,  (b) 

Whether  parol  evidence  of  the  intention  of  tfaie  testator  can  be  read  originally  in 
opposition  to  a  claim  of  double  legacies,  owtre,  (c)  [p.  369.] 

Rule  of  presuming  a^inst  double  portions,  [p.  381.] 

If  a  testntor  by  will  gives  2000f.  a  year  by  way  of  jointure  to  any  woman  he  might 
marry,  and  after  marriage  by  codicil  gives  his  wife  the  same  jointure,  she  can- 
not claim  both,  [p.  382.] 

Double  legacies  by  two  instrumentB  upon  the  intention,  [p.  382.] 

Small  circumstances  will  raise  an  inference  against  double  legacies,  (d)  [p.  384.] 

The  late  Duke  of  Leeds  by  his  will,  dated  the  23d  of  June, 
1791,  duly  executed  to  pass  real  estate  according  to  the  Statute  of 

ante,  voL  ii.  336 ;  see  also,  post.  Long  v.  Long,  445 ;  xii.  124,  5 ;  end  Box  v.  WkU- 
bready  xvi.  15. 

{a)  The  Eoglish  Statute  of  1  Wm.  IV.  c.  46,  entitled,  *<  An  act  to  alter  and 
amend  the  law  relating  to  illusory  appoinlments,"  declares  that  no  appointment 
shall  be  impeached  in  Equity,  on  the  Ground  that  it  is  unsubstantial,  illusory,  or 
nominaL  Thia  puts  an  end,  it  is  said  by  Mr.  Chancellor  Kent,  to  the  Equity 
jurisdiction  on  the  subject  of  Ulusory  appointments.    4  Kent,  (5th  ed.)  34d»  note. 

{b)  In  many  cases  the  second  instrument  affords  intrinsic  evidence,  that  it  was 
intended  by  the  testator  as  a  mere  substitution  for  the  first;  and  consequently, 
that  one  legacy  alone  was  intended,  as  where  a  latter  codicU  appears  to  be  a  mere 
copy  of  the  former,  with  the  addition  of  a  single  legacy,  or  when  it  is  manifest 
that  the  latter  instrument  was  made  for  the  purpose  of  explaining  or  better  ascer- 
taining the  legacies  bequeathed  by  the  former.  See  2  Williams,  Executors,  (2d 
Am.  ed.)  925,  i>26,  and  cases  cited  in  the  notes ;  Momey  Genaral  v.  HarUy,  4 
Madd.  263;  ffray  v.  Field,  Madd.  &  Geld.  300;  S.  C.  2  Russ.  257;  Fraaer  v. 
£hfng,  1  Russ.  &  M.  00;  Watmm  v.  Reed,  5  Sim.  431;  Strong  v.  Ingram,  6  Sim. 
197 ;  RidgtB  v.  Morrison,  1  Bro.  C.  C.  (Am.  ed.  1844,) 393,  and  notes;  Campbell 
v.  Radnor,  1  ib.  273,  and  notes ;  Moggridge  v.  Thackwell,  3  ib.  528,  and  notes ; 
S.  a  anU,  1  V.  464,  note  (a) ;  Russdiv.  Didcson,  1  Con.  &  Law,  284 ;  S.C.2 
Dm.  &  Wal.  153;  Martin  v.  DrinkwaUr,  2  Beav.  2J5 ;  Brine  v.  Ferrier,  7  Sim. 
549. 

a  See  note  (c),  voit,  381. 
See  notes  to  RidgeB  v.  Morrimm,  1  Bra  C.  C.  (Am.  ed.  1844,)  393 ;  2  Wil- 
liams, Executors,  (2d  ed.)  pt  3,  b.  3,  ch.  2,  §  7,  p.  923,  et  teq. 
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Frauds  (1),  gave,  devised,  and  bequeathed,  his  real  and  personal 
estate  to  his  son  and  heir  the  Marquis  of  Carmarthen,  his  heirs, 
executors,  and  administrators,  subject  to  the  payment  of  his  debts 
and  funeral  expenses,  and  to  a  provision  for  the  Duchess,  and  also 
subject  among  other  l^acies  charged  thereon  by  his  said  will,  to  the 
payment  of  10,000/.  to  his  son  Lord  Sidney  Godolphin  Osborne, 
upon  his  attaining  his  age  of  twenty-one  years,  and  10,000/.  each  to 
all  and  every  of  his  after-born  child  or  children,  on  such  of  them, 
being  a  son  or  sons,  attaining  their  respective  ages  of  twenty-one 
years,  and  such  of  them,  being  a  daughter  or  daughters,  attaining 
that  age  or  day  or  days  of  marriage,  which  should  jQrst  happen ;  and 
he  directed  his  executor,  in  case  of  the  death  of  his  wife  during  the 
minority  of  Lord  Sidney  Godolphin  Osborne  or  during  the  minority 
or  respective  minorities  of  his  sifter-born  child  or  children  or  any  of 
them  to  pay  the  annual  sum  of  100/.,  until  their  respective  ages  of 
seven  years,  the  annual  sum  of  200/.  from  that  period  until  seventeen, 
and  the  annual  sum  of  300/.  from  that  period  until  their  respective 
portions  should  become  payable,  for  the  maintenance  and  education 
of  each  of  them  during  their  respective  minorities ;  and  he  appointed 
the  Marquis  of  Carmarthen  executor. 

By  a  codicil,  dated  the  I8th  of  November,  1796,  the  testator 
gave  and  bequeathed  to  Lord  Sidney  Godolphin  Osborne  all  the 
stocks,  funds,  and  securities  for  money,  he  might  have  at  the  time 
of  his  death  standing  in  his  name  in  the  books  of  the  Bank  of  Eng- 
land or  of  the  East  India  Company  or  other  public  company  in 
England. 

By  a  second  codicil  he  gave  some  trilling  legacies ;  upon  which 
nothing  arose. 
[*  370]         *  He  afterwards  made  another  codicil,  unattested,  dated 
the  14lh  April,  1798,  as  follows: 

<<  Whereas  I  have  by  my  will  given  the  sum  of  ten  thousand 
pounds  as  a  portion  for  Lord  Sidney  Godolphin  Osborne;  and 
having  since  otherwise  provided  for  him  I  now  revoke  the  said 
legacy ;  and  do  hereby  give  the  sum  of  ten  thousand  pounds  to 
my  dear  daughter  Lady  Catherine  Ann  Sarah  Osborne ;  and  I  do 
hereby  declare  this  to  be  a  codicil  to  my  last  will  and  testament." 

The  testator  had  by  indentures  of  lease  and  release,  dated  the  2d 
and  3d  of  June,  1797,  conveyed  certain  hereditaments  upon  trust, 
among  other  trusts,  to  raise  the  sum  of  10,000/.  as  a  portion  for 
Lord  Sidney  Godolphin  Osborne,  to  be  paid  to  him,  after  the  death 
of  the  testator,  when  he  should  attain  the  age  of  twenty-one ;  and,  in 
case  he  should  not  have  attained  that  age  at  the  death  of  the  testator, 
upon  trust,  that  the  trustees  should  pay,  apply,  and  dispose  of,  the 
interest  of  his  said  portion,  or  so  much  thereof  as  the  guardian  or 
guardians  of  Lord  Sidney  Godolphin  Osborne  should  think  proper, 
in  and  towards  the  maintenance  and  education  of  Lord  Sidney,  until 
he  should  attain  the  age  of  twenty-one. 

(1)  29  Car.  IT.  c.  3. 
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The  children  of  the  testator  at  the  date  of  the  will  were  the  Mar- 
quis of  Carmarthen,  now  Duke  of  Leeds,  and  two  daughters,  amply 
provided  for :  all  by  his  first  marriage ;  and  one  son,  Lord  Sidney 
Godolphin  Osborne,  by  his  second  marriage,  with  the  present  Duchess. 
Another  daughter,  Lady  Catherine  Ann  Sarah  Osborne,  was  born  a 
few  weeks  before  the  date  of  the  third  codicil. 

The  testator  died  upon  the  3l8t  of  January,  1799.  The  only 
stock  standing  in  his  name  at  his  death  was  India  Stock,  of  the  value 
of  about  3000/. 

I'he  bill  was  filed  by  the  two  younger  children  against  the  Duke 
of  Leeds,  the  heir  at  law  and  executor,  and  against  the  trustees ; 
the  Plaintiff  Lord  Sidney  Godolphin  Osborne  praying  only  direc- 
tions for  the  appointment  of  a  guardian  and  maintenance :  but  the 
question  arose  upon  the  claim  of  Lady  Catherine  Ann  Sarah  Osborne 
to  two  legacies  of  10,0002.  In  opposition  to  that  claim 
the  Duke  •of  Leeds  ofiered  evidence  of  conversations  of  [•371] 
the  late  Duke  with  the  Duchess  and  with  George  Brooks, 
Esq.,  his  Grace's  agent,  upon  the  subject  of  the  provisions  for  his 
younger  children. 

The  Duchess  of  Leeds  by  her  depositions  stated,  that  five  weeks 
after  the  birth  of  Lady  Catherine  the  testator  informed  her,  he  had 
made  a  provision  of  10,000/.  for  her  (Lady  Catherine)  by  a  codicil ; 
and  in  frequent  conver^tions  he  uniformly  declared  his  intention  to 
give  his  younger  children  10,000/.  each. 

Mr.  Brooks  stated,  that  soon  after  the  birth  of  Lady  Catherine  the 
Duke  observed  to  him  at  various  times,  that,  as  she  had  not  any 
provision,  he  would  make  a  memorandum  or  codicil,  by  which  he 
would  give  her  10,000/.  About  a  month  after  her  birth  he  told  the 
deponent  he  had  made  a  codicil;  by  which  he  had  given  her 
10,000/. ;  repeating,  that  he  had  done  so,  because  she  had  not  any 
other  provision ;  and  it  was  his  intention,  that  she  should  have  as 
large  a  provision  as  Lord  Sidney,  except  the  stocks  given  to  him  in 
addition  to  the  said  10,000/. ;  that  upon  creating  the  charge  for  his 
son  in  1797  he  declared,  he  would  revoke  the  legacy  to  him  of 
10,000/. ;  and  frequently  before  had  declared,  he  had  given  him  all 
his  India  Stock  and  Government  securities ;  and  expressly  declared, 
that  he  gave  such  funds,  that  his  son  might  have  them  over  and 
above  his  10,000/. 

The  questions  were,  first,  whether  the  Plaintiff  Lady  Catherine 
was  entitled  to  two  legacies  of  10,000/. ;  or  to  one  such  legacy  only  : 
Secondly,  whether  the  evidence  could  be  read  in  opposition  to  her 
claim  of  two  legacies. 

The  Attorney  General  [Sir  John  Mitford],  Solicitor  General  [Sir 
William  Grant],  and  Mr.  Home,  for  the  Plaintiff.  In  cases  of  this 
sort,  where  it  is  so  difiicult  to  find  the  actual  intention,  it  is  necessary 
to  resort  to  general  presumption :  not  that  it  will  always  accord  with 
the  truth :  but  it  is  more  convenient  to  abide  by  the  presumption  than 
to  conjecture  as  to  the  intention,  unless  clearly  marked  by  the  testator. 
It  is  a  settled  presumption,  that  prima  facie  two  legacies  given 
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to  the  same  person  by  the  same  instrument  shall  be  held  a  substitu- 
tion ;  but,  if  by  different  instruments,  they  shall  be  accumulative. 
It  is  enough  for  this  Plaintiff  to  state,  that  these  two  l^a- 
[*  372]  cies  are  given  by  different  insChiments.  It  is  not  *  neces- 
sary for  her  to  state  circumstances :  but  this  case  does  not 
stand  entirely  upoa  the  naked  iact.  It  is  not  necessary,  in  order  to 
raise  the  presumption,  that  the  two  legacies  should  be  equal  in 
amount:  whether  the  latter  is  greater,  less,  or  equal,  it  is  sufficient. 
But  two  circumstances  occur  in  this  case,  which  weigh  against  the 
presumption  of  a  substitution ;  though  it  is  not  necessary  for  us  to 
have  recourse  to  them :  one ;  that  it  is  evident,  the  testator  thought 
an  actual  revocation  necessary,  when  he  intended  it ;  for  he  expressly 
revokes  the  legacy  to  his  son :  secondly,  the  legacy  given  to  his 
daughter  by  the  codicil,  not  being  a  charge  on  the  real  estate,  would 
not  be  so  advantageous  to  her  as  that  t^  the  will.  Arguing  upon 
the  intention,  he  certainly  did  not  mean  to  put  her  in  a  worse  situa- 
tion ;  leaving  her  provision  to  chance,  and  the  arrangement  that 
might  take  place  as  to  his  property.  Suppose,  he  had  been  asked, 
whether  he  meant  to  leave  it  liable  to  those  accidents.  There  is  no 
instance,  that  a  worse  legacy,  ^ven  with  less  security  for  its  pay- 
ment, has  been  held  a  substitution  for  a  legacy  better  secured. 
These  instruments  therefore  afford  no  internal  evidence  against  the 
Plaintiff's  right  to  take  under  both. 

The  authorities  are  particularly  noticed  in  Ridges  v.  Morrison  (1), 
referring  to  the  case  of  Hooky  v.  Hatton  (2).  This  testator  advert- 
ing to  the  disposition  made  by  his  will  must  have  intended  accumu- 
lation in  this  instance.  The  plain  inference  from  revoking  the  lega- 
cy to  his  son  and  not  revoking  that  to  his  daughter  is,  that  his  inten- 
tion was  different ;  and  he  meant  her  to  have  both.  The  other  cir- 
cumstance, that  the  legacy  by  the  codicil  is  less  advantageous,  not 
being  charged  on  the  real  estate,  is  very  important ;  and  has  never 
occurred  in  any  case.  The  will  does  not  charge  legacies  given  by 
any  other  instrument ;  as  in  BrudeneU  v.  Botighton  (3)  and  that 
class  of  cases.  It  is  confined  to  legacies  thereinafter  given.  The 
last  codicil  is  not  executed  according  to  the  Statute  of  Frauds  to 
affect  land ;  and  therefore  cannot  operate  to  charge  the  real  estate. 
The  consequence  might  be,  that,  unless  the  personal  estate  was  suf- 
ficient, or  a  Court  of  Equity  by  marshalling  the  assets  could  provide 
a  fund  for  this  legacy,  there  might  be  no  fund  for  it ;  and  by  holding 
that  the  codicil  revokes  the  legacy  by  the  will,  the  Court 
[*  373]  will  revoke  by  implication  a  legacy,  for  which  there  is  *  a 
fund  on  account  of  a  legacy,  for  which  there  might  be  no 
fund.  There  is  no  instance  of  such  a  revocation,  where  the  fund 
has  not  been  the  same.  The  internal  evidence  therefore  arising 
upon  the  instruments  themselves  is  strongly  in  favor  of  this  as  an  ac^ 
cumulative  legacy.     If  the  testator  adverted  to  both  instruments,  he 

(1)  1  Bro.  C.  C.  389.  ~"~~ 

(2)  1  Bro.  C.  C.  390,  n. 

(3)  '2  Atk.  268;  see  Habergham  v.  Vincent,  mie,  vol.  iL  204. 


1800.]  OSBORNE  V*  THE  DUKE  OF  LEEDS.  373 

must  have  seen,  that  he  had  given  the  first  legacy  to  her  with  main- 
tenance, and  charged  upon  his  real  estate ;  also,  that  he  had  made  a 
subsequent  specific  disposition  in  favor  of  his  son  ;  which  must  ne- 
cessarily have  the  efiect  of  diminishing  the  personal  estate  ;  and  upon 
which  consideration  he  revoked  the  legacy  to  his  son  ;  at  the  same 
time  not  revoking  the  legacy  to  his  daughter ;  but  giving  her  a  legacy, 
charged  only  upon  his  personal  estate. 

The  evidence  cannot  possibly  be  read.  Upon  that  point  this  case 
is  not  to  be  distinguished  from  any  case,  in  which  the  introduction 
of  evidence  has  been  attempted  for  the  purpose  of  giving  interpreta- 
tion to  an  instrument.  The  cases,  upon  the  authority  of  which  it 
will  be  attempted  to  introduce  this  evidence,  are  very  difierent.  In 
those  cases  the'  evidence  was  offered  to  rebut  a  presumption  ;  and 
that  lets  in  evidence  on  the  other  side.  But  it  is  now  offered  for  the 
purpose  of  raising  a  presumption  ;  to  give  an  interpretation  to  the 
instrument.  In  Coote  v.  Boyd  (1),  it  was  admitted,  to  show,  whether 
one  instrument  was  not  intendea  to  be  a  substitution  for  the  other  (2)  ; 
whether  one  of  them  was  not  meant  to  be  blank  paper :  the  same 
sort  of  question  as  in  The  DuJce  of  St.  Albans  v.  Beauderk  (3). 
The  evidence  was  oflfered  to  rebut  a  presumption  raised  by  the  in- 
struments themselves  against  the  demand  of  double  legacies :  like 
the  question  between  the  executors  and  the  next  of  kin  as  to  a  residue 
undisposed  of  (4).  In  this  case  the  fact  is  with  us  :  two  legacies  are 
given :  and  no  presumption  is  required.  In  several  instances  the 
same  specific  thing  has  been  twice  given.  The  admission  of  evi- 
dence has  been  simply  confined  to  cases,  where  a  presumption  may 
be  raised  against  the  words :  there  parol  evidence  has  been  admitted 
to  rebut  that  presumption :  but  it  has  never  gone  farther.  That  was 
the  ground  in  Coote  v.  Boyd,  and  in  the  cases  between  the  executor 
and  the  next  of  kin. 

In  this  case  the  evidence  is  offered  purely  upon  the  ground  of  the 
ambiguous  sense,  in  which  the  word  "  presumption  "  is  sometimes 
used.  If  the  presumption,  whether  the  word  is  properly 
♦or  improperly  used,  is  in  favor  of  the  legal  right,  or  of  [*374] 
the  disposition  made,  no  evidence  can  be  admitted  against 
such  a  rule,  or  presumption,  if  you  will  so  call  it :  but  if  a  presump- 
tion is  raised  by  the  Court  from  any  circumstance  in  opposition  to 
the  legal  right,  or  the  apparent  disposition  of  the  party,  there  you 
may  go  into  parol  evidence,  to  show,  it  is  not  consonant  to  the  truth. 
All  the  instances  alluded  to  are  illustrations  of  this  distinction.  In 
the  case  of  the  executor  and  next  of  kin  the  rule  of  law  is,  that  prima 
facie  the  appointment  of  executor  is  a  gift  of  the  residue :  but  the 
Court  raises  the  presumption  against  the  legal  right.     So  in  the  case 


ill 


,_,  2Bn).C.C.521 
(2j  See  the  Re 
(3)  2  Atk.  636. 


See  the  Report,  2  Bro.  C.  C.  521. 


(4J  Antej  Didcs  v.  LamhtH^  vol.  iv.  725,  and  the  references  in  the  notes,  727, 
and  voL  L  362. 
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of  a  portion  (1)  the  Court  raises  a  presumption  against  what  is  actu- 
ally done,  against  the  act  of  the  party,  that  he  only  meant  one  pro- 
vision, though  in  fact  he  has  made  two.  Then  the  Court  having 
raised  the  presumption  permits  it  to  be  repelled  :  but  the  evidence 
is  not  admitted  to  raise  the  presumption,  but  tx>  destroy  it  But  if 
instead  of  a  pecuniary  legacy  to  the  same  amount  as  the  portion  the 
testator  had  given  the  child  only  a  share  of  the  residue,  that  does 
not  raise  the  presumption :  which  was  determined  by  Lord  Hard- 
wicke  in  Famham  v.  PhiUipB  (2).  In  that  case  evidence  would  not 
be  received  ;  for  it  would  be  to  raise  a  presumption.  I  (3)  offered 
parol  evidence  of  that  kind  in  a  very  late  case,  FreemaniU  v. 
Bavkes  (4),  in  which  it  was  contended,  that  a  daughter  should  not 
take  both  under  a  settlement  made  by  her  father  upon  her  marriage 
and  a  share  of  the  residue  under  his  will :  but  it  was  determined 
upon  the  case  in  Atkins,  that  the  share  of  the  residue  was  not  a  sat- 
isfaction for  the  portion  ;  though  it  might  turn  out  more :  the  Lord 
Chancellor  holding,  that  neither  can  a  residue  be  a  satisfaction  for 
a  portion,  nor  a  portion  for  a  residue.  The  evidence  was  rejected, 
because  it  was  not  to  rebut,  but  to  raise,  a  presumption ;  and  the  two 
acts  were  permitted  to  operate ;  for  the  admission  of  evidence  to 
show  the  intention  would  have  been  to  construe  the  instrument. 
That  is  the  purpose,  for  which  evidence  is  offered  in  this  case :  to 
show,  that  the  Duke  of  Leeds  used  the  words  in  that  supposed 
sense  (5). 

Upon  the  same  principle  the  evidence  was  refused  in  Brown  v. 
Selmn  (6).  It  was  oflfered  in  opposition  to  what  the  tes- 
[*  375]  tator  had  *  done,  the  disposition  of  a  debt  due  from  Mr. 
Selwin  ;  to  show  he  did  not  mean  it,  but  used  the  words 
under  a  misapprehension  of  the  law.  No  presumption  had  been 
previously  raised  by  the  Court  from  extrinsic  circumstances ;  which 
that  evidence  was  to  rebut.  So  in  this  case  it  cannot  be  received  to 
show,  that  two  legacies  by  two  different  instruments  shall  not  be 
considered  as  two  l^;acies.  It  is  produced  against  what  the  testator 
has  done.  If  the  Court  can  find  upon  the  face  of  the  instruments, 
that  he  meant  only  one  legacy,  it  is  well :  but,  to  show  that,  extrin* 
sic  circumstances  cannot  be  resorted  to.  All  the  cases  support  the 
distinction. 

Mr.  Mansfield,  Mr.  Piggoit,  and  Mr.  RomiUy,  for  the  Defendant. 
With  respect  to  the  evidence,  the  ailment  assumes,  that  this  is  not. 
a  case  of  presumption.  Every  book  states  it  as  a  case  of  presump- 
tion. Menochius  de  Presumptumibus  treats  it  so.  In  Brady  v. 
Cubitt  (7)  this  was  much  considered  upon  the  presumption  of  law 

(1)  CopUy  V.  Copley,  1  P.  Wms.  147;  ante,  Ellison  v.  Cookson^  vol.  L  100,  and 
the  notes,  112, 259. 

(2)  2  Atk.  215. 

(3)  The  Solicitor  General 

(4)  ^nte,  79. 

(5)  Hmchdiffk  v.  HmduMe,  anit,  vol.  iii.  516,  and  the  note,  530. 

(6)  For.  240. 

(7)  Doug.  31. 
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as  to  the  revocation  of  a  will  by  marriage  and  the  birth  of  a  child  (1)  ; 
and  evidence  was  held  to  be  admissiUe  in  answer  to  that.  In  thk 
Court  there  have  been  cases  without  end,  in  which  evidence  has 
been  admitted  ;  and  only  one,  Fowler  v.  Fowler ^  in  which  it  was  not 
admitted :  the  reason  does  not  appear  ;  for  the  same  evidence  has 
been  admitted  in  many  cases.  In  the  case  of  the  executor  and  the 
next  of  kin  the  parol  evidence  is  admitted  in  favor  of  the  legal  right: 
but  that  is  accident.  It  is  not  received,  because  it  is  in  support  of 
the  legal  right,  but  in  answer  to  the  presumption  of  an  intention  by 
the  legacy  to  make  the  executor  a  trustee.  That  was  much  dis- 
cussed in  ClenneU  v.  Lewthwaite  (2).  So  in  the  cases  of  satis&c- 
tion  the  Court  does  not  find  the  parent  expressing  in  the  instrument, 
that  he  intends  a  satisfaction  ;  but  presumes  an  intention  to  satisfy. 
So  here  is  a  presumption  of  intentbn.  There  is  no  such  rule,  as 
stated,  that  it  is  admitted  in  support  of  the  act  done  by  the  party. 
No  Judge  has  ever  said  so.  There  is  no  difference  upon  this  sort  of 
case  between  the  rules  of  Law  and  Equity  :  only  the  question  more 
frequently  arises  here. 

These  cases  were  much  looked  into  in  arguing  Fonnereau  v. 
Poyntz  ^3),  a  singular  case.     In  Cuthbert  v.  Peacock  (4)  evidence 
was  received  to  show,  that  a  legacy  was  not  a  satisfaction 
of  a  ♦debt  (5).     In  BiggUston  v.  Grubb  (6)  evidence     [*376] 
was  received  contrary  to  what  is  stated  by  the  SoUcitor 
General  as  the  rule.     It  was  not  to  rebut  the  presumption,  and  so  to 
support  the  act  of  the  party,  but  against  the  will  and  disposition  of 
the  party,  to  show,  the  500/.  was  a  satisfaction.     Unless  this  can  be 
said  not  to  be  a  case  of  presumption,  the  evidence  cannot  be  refused  ; 
though,  if  it  is  a  question  upon  the  meaning  of  words,  I  admit,  it 
cannot  be  received.     It  is  impossible  to  say,  this  is  not  a  question  of 
-presumption  :  for  it  is  admitted,  that  if  the  two  legacies  are  in  the 
same  instrument,  the  legatee  is  to  have  but  one.     Why  ?     Because 
it  is  presumed,  the  testator  meant  to  give  only  one.     That  is  pre- 
sumption, not  interpretation.     The  distinction  cannot  be  made  as  to 
this  question  between  the  same  two  sums  given  by  two  instruments 
and  the  same  two  sums  given  by  one  instrument.     They  resort  to 
the  rule  of  presumption  ;  and  then  rejecting  the  evidence  would  de- 
feat the  purpose  of  the  Court.     They  set  up  that  rule  of  this  Court, 
presuming"  in  this  case,  that  the  testator  means  two  different  sums. 
The  presumption  of  ^  prima  facie  intention  is  raised  by  this  Court. 
That  presumption  must  be  liable  to  be  repelled  by  evidence :  other- 
livise  the  end  would  be  sacrificed  to  the  means.     By  receiving  the 
evidence  all  the  analogies  and  consistency  of  the  Court  will  be  pre,- 
served  :     by  rejecting  it  the  Court  will  get  into  inextricable  confu- 

(1)  See  Gibbons  v.  Count,  anU,  voL  iv.  840,  848,  and  tlie  note. 

(2)  ^ntCj  vol.  ii.  465,  644. 

(3)  IBro.  C.  C.472. 

(4)  2  Vem.  594. 

(5)  See  Chanceifs  Cascy  I  P.  W.  408,  and  Mr.  Cox's  note;  ante,  vol.  iiL  529, 
And  the  note. 

(6)  2  Atk.  48. 
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gion.    In  Ridges  v.  Morrison  Lord  Thurlow  qualified  it  acooiding 
to  our  construction.    It  is  not  necessary  for  those  to  give  evidence, 
who  stand  upon  the  rule  of  presumption.    No  evidence  was  ofiered 
there,  as  there  was  in  Coote  v.  Boyd  :  but  Lord  Thurlow  lays  down 
the  rule :  so  satisfied  was  he  about  it.     Coote  v.  Boyd  was  reasoned 
throughout  upon  this ;  that  it  was  perfecdy  clear,  the  evidence  couid 
be  given  by  those  who  stood,  as  this  Defendant  does :  but  Lord 
Thurlow  even  permitted  it  to  be  given  in  support  of  the  double  leg- 
acies.    His  Lordship's  opinion  upon  that  is  very  well  and  distincdy 
expressed ;  and  comprises  the  whole  sense  of  the  thing.     The  evi- 
dence, which  certainly  was  admitted  in  that  case,  was  to  show,  it  was 
not  a  substitution,  but  an  additbn.     That  was  more  proper  for  the 
Spiritual  Court.     The  meaning  of  the  rule  is,  that  in  cases  upon 
wills  the  object  is  the  intention :  but  it  is  thought  more  convenient, 
that  certain  positive  rules  of  construction  should  be  established, 
whence  the  intention  shall  be  inferred,  which  is  not  ex- 
[*  377]     pressed.    Though  the  general  object  is  to  *  get  at  the  in- 
tention, yet  it  may  defeat  its  end  ;  and  an  intention  may 
be  presumed  contrary  to  the  truth.     Therefore  it  is,  that  evidence  is 
received  to  show,  the  testator  did  not  intend  to  do  what  the  Court 
infers  that  he  did  intend,  to  prevent  injustice  arising  frcHn  their  en- 
deavors  to  avoid  it.    Brown  v.  Selwin  was  decided  upon  the  ground, 
that  it  was  not  a  case  of  presumption.    That  was  expressly  stated, 
when  the  cause  was  before  the  House  of  Lords  ;  and  it  was  admit- 
ted, that  if  it  had  been,  evidence  would  have  been  admissible.    In 
JJhrich  V.  Litchfield  (1)  Lord  Hardwicke  says,  he  was  of  a  different 
opinion  from  Brown  v.  Selwin.     It  is  certainly  very  difiicult  to  show 
a  distinction  between  that  case  and  the  case  of  the  executor  and 
next  of  kin.     Lord  Hardwicke  also  said  in  that  case,  that  there  are 
only  two  cases,  in  which  parol  evidence  may  be  admitted  ;  to  ascer-» 
tain  the  person,  where  there  are  two  of  the  same  name,  or,  where 
there  is  a  mistake  as  to  the  name  ;  and  2dly,  the  common  point  be- 
tween the  executor  and  next  of  kin :  but  that  certainly  cannot  be 
relied  on  ;  for  there  are  the  cases  upon  portions  and  many  others. 

But  in  this  case  there  is  quite  sufficient  upon  the  instruments 
themselves.     It  is  argued,  as  if  necessarily  the  codicil  must  revoke 
the  will,  or  the  Plaintiff  is  entitled  to  the  two  sums.     They  assume 
that :  but  there  is  a  middle  case  ;  that  the  testator  did  not  mean  to 
revoke  the  first  legacy,  or  to  change  the  security  ;  nor  had  in  his 
mind  to  give  another  sum ;  but  that  he  intended  only  repetition :  the 
application  of  that,  which  was  general  in  his  will,  for  after-born  chil- 
dren ;  of  which  none  were  then  in  existence.     Their  inference  there- 
fore does  not  follow.    He  did  not  intend  to  revoke  the  legacy  to  his 
daughter :  but  the  true  construction  of  these  papers  is,  that  as  to 
this  legatee  they  are  but  one  instrument ;  the  latter  being  only  an 
application,  a  destination,  of  the  general  provision  in  the  former.     It 
would  therefore  remain  a  charge  upon  the  real  estate.     In  AlUn  v. 

(l)2Atk.372. 
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CaOow  (1)  all  this  was  insisted  on  ;  and  your  Honor  held  it  only  a 
repetition  of  the  same  thing,  and  one  legacy  ;  but  not  a  revocation. 
This  is  a  repetition  under  very  peculiar  circumstances :  a  child  com- 
ing into  existence  after  the  execution  of  the  will.  She  was  only  a 
few  weeks  old,  when  the  codicil  was  made :  no  direction 
*as  to  her  maintenance  by  that.  It  consists  but  of  one  [*378] 
sentence.  Is  this  child  then  to  have  twicd  what  the  son 
or  any  other  child  was  to  have  ?  The  presumption,  if  it  is  one,  that 
the  legatee  generally  in  this  sort  of  case  shall  have  both,  is  greatly 
weakened  in  the  case  of  a  child ;  for  it  is  to  be  presumed  with  equal 
force,  that  the  testator  did  not  mean  a  double  provision.  The  in- 
fer^ice  of  an  intention  to  revoke  is  drawn,  not  from  the  words  of 
the  instrument,  but  from  the  manner,  in  which  it  is  executed. 
No  inference  as  to  the  intention  arises  from  that.  The  testator  ev- 
idently made  this  short  codicil  without  legal  advice ;  and  it  might 
have  struck  htm,  that  the  description  of  after-born  children  might 
be  applied  to  children  bom  after  his  death.  The  general  intention 
as  to  the  provision  to  be  made  for  younger  children  is  put  beyond 
all  doubt :  the  object  being  clearly  to  give  each  10,000Z.  by  way  of 
fortune ;  with  the  addition  of  the  stock  to  his  younger  son.  The 
argument  supposes  the  testator  to  have  given  by  the  will  to  this 
daughter  naminaiim.  The  will  and  codicil  are  but  one  will ;  and 
the  sense  is  precisely  the  same.  The  doctrine  from  Hooley  v.  Hat- 
ton  and  those  cases  does  not  apply ;  for  the  will  gives  no  legacy  to 
this  daughter  naminaiim.  The  inference  from  the  object  and  the 
nature  of  the  instruments  is  much  stronger  than  many,  that  the 
Court  has  raised,  in  order  to  get  out  of  the  rule ;  and  too  strong  to 
admit  presumption. 

The  Attorney  General,  [Sir  John  Mitford],  in  reply.  The  ex- 
pression of  Lord  Hardwicke  with  reference  to  Broum  v.  Selvnn  is 
to  be  taken,  that  he  had  been  of  a  different  opinion.  In  every  case 
upon  this  point  the  evidence  has  been  first  admitted  to  rebut  a  pre- 
sumption :  here  it  is  to  raise  a  presumption ;  which  is  impossible. 
The  note  of  Biggleston  v.  Chrvbb  is  very  short ;  and  the  question 
naturally  occurs,  whether  the  evidence  might  not  have  been  admit- 
ted in  answer  to  evidence  on  the  other  side ;  for  it  is  impossible  to 
conceive  it  necessary  to  assist  Lord  Hardwicke's  judgment.  That 
cause  was  heard  upon  the  16th  of  July,  1740 ;  and  in  Famham  v. 
Phillips  in  1741,  reported  in  the  same  book  (2),  Lord  Hardwicke 
refused  to  admit  evidence  under  the  same  circumstances ;  which 
must  have  been  admitted,  if  BiggUston  v.  Chvhh  is,  as  stated.  The 
cases  are  collected  in  the  note  to  Rachfield  v.  Careless  (3)  by  Mr. 
Cox;  who  certainly  considers  the  ground  of  admitting 
evidence  to  be  to  rebut  a  presumption.  *  Brady  v.  Cubitt  [*  379] 
is  a  case  of  precisely  the  same  description ;  where  Lord 
Mansfield  observes,  that  there  is  a  technical  expression  for  it ;  re- 


(1)  AnU^  vol.  ill.  289 ;  Moggridge  v.  Thaektotllj  I  464,  and  the  note,  466. 

(2)  2  Atk.  215. 

(3)  2  P.  Wms.  158. 
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butting  an  equity.  The  evidence  therefore  can  be  offered  originally 
only  on  that  side,  which  insists,  the  presumption  is  contrary  to  the 
fact. 

There  is  no  ground  in  this  will  to  infer,  that  the  testator  meant 
children  born  after  his  death,  or  had  any  conception  of  that  sort  in 
his  mind,  so  absurd  an  idea,  as  that  the  Plaintiff  should  have  the 
legacy,  if  born  after  his  death,  but  not,  if  born  the  day  before. 
Upon  the  Defendant's  construction  the  instrument  stands,  having  no 
effect  whatever ;  giving  nothing ;  but  only  making  a  declaration, 
ascertaining  the  person  to  take  under  the  will.  It  is  presuming, 
that  the  testator  had  not  common  sense.  The  real  question  is, 
whether  there  is  sufficient  to  raise  a  presumption,  that  the  latter  1^- 
acy  was  intended  to  be  in  lieu  of  the  former ;  that  she  was  not  to 
have  the  legacy  by  the  will,  but  was  to  have  that  by  the  codicil ; 
and  then  if  there  should  be  no  personal  estate,  she  could  take  noth- 
ing. The  inference  is,  that  he  did  not  intend  to  revoke  the  l^;acy 
by  the  will ;  and  there  is  not  enough  to  presume,  that  the  l^atee 
should  not  have  both :  the  instruments  giving  her  both. 

With  respect  to  the  consequence,  if  the  codicil  has  the  effect  of 
a  revocation,  that  the  legacy  will  not  affect  the  real  estate.  Hone  v. 
Medcraft  (1)  is  a  direct  authority,  that  the  charge  being  confined  to 
legacies  by  the  will  cannot  extend  to  the  legacies  by  the  codicil. 
The  ground  of  Brudenell  v.  Boughton  was,  that  the  legacies  by  the 
codicil  were  included  under  the  general  word  "  legacies : "  Jhe 
charge  extending  to  all  the  debts  he  might,  incur,  and  all  the  lega* 
cies  he  might  give ;  and  Lord  Hardwicke's  argument  expressly  ex* 
eludes  cases,  where  the  extent  of  the  charge  is  specified  ;  as  in  this 
case  and  Hone  v.  Medcraft. 

May  \8th.  Master  of  the  Rolls  [Sir  Richard  Pepper  Ar- 
den].  The  question  is,  whether  according  to  the  true  construction 
of  the  will  and  the  third  codicil,  and  under  the  circumstances,  the 
legacy  by  the  codicil  is  accumulative  and  additional ;  giving  a  sec- 
ond provision  by  way  of  portion  of  10,000/.  above  that  provided  by 
the  will.     In  the  course  of  the  cause  evidence  was  offered  on  the 

part  of  the  Duke  of  I^eds,  the  executor  and  residuary 
[*  380]     legatee ;  to  prove,  that  the  legacy  was  not  ♦  intended  to 

be  accumulative,  from  declarations  by  the  testator  as  to 
the  portions  he  intended  for  his  younger  children.  An  objection 
being  taken  to  receiving  the  evidence,  it  was  fully  argued ;  and  I 
confess  I  felt  some  doubt  upon  the  point :  but  it  occurred  to  me, 
that  upon  consideration  of  the  question  arising  upon  the  will  and 
codicil  it  might  be  unnecessary,  if  I  should  form  my  opinion  upon 
the  will  and  codicil,  to  come  to  any  determination  upon  that  point 
as  to  admitting  the  evidence ;  which  I  should  be  very  glad  to  avoid ; 
and  I  have  satisfied  myself,  that  upon  the  true  construction  of  the 
will  and  codicil,  and  the  circumstances,  under  which  they  were 

(1)  1  Bro.  C.  C.  261. 
VOL.  v.  22* 
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made,  there  is  no  necessity  to  resort  to  evidence  to  support  the  con- 
struction of  the  executor ;  being  of  opinion,  that  this  legacy  accord- 
ing to  the  true  construction  of  the  will  and  codicil  is  not  to  be  held 
accumulative,  but  is  only  a  gift  of  the  same  portion  and  provision 
by  the  testator  to  his  daughter  by  name,  to  which  before  she  was 
entitled  uiider  the  description  of  after-born  children. 

^  Being  of  this  opinion,  it  is  better  for  me  to  say  little  upon  the 
evidence.  I  should  have  found  great  difficulty  in  admitting  it.  It 
does  appear  most  clearly,  if  the  Report  is  right,  that  Lord  Thurlow 
in  Coote  v.  Boyd  thought  it  admissible  on  either  side.  His  Lord- 
ship did  admit  it  upon  that  side,  upon  which,  if  this  Plaintiff  is 
right,  it  was  not  necessary ;  for  it  is  contended,  that  it  is  an  estab- 
lished rule,  taken  from  the  Spiritual  Court,  that  two  legacies  are  ac- 
cumuhtive,  if  given  by  two  instruments.  If  that  is  a  rule,  I  admit, 
I  cannot  raise  a  presumption  by  evidence  against  it ;  and  I  am  in- 
clined to  think,  it  must  be  taken  to  be  a  rule.  But  in  Hooky  v. 
Hattouy  from  which  that  is  taken,  the  authorities,  from  which  that 
rule  is  deduced,  had  no  idea  but  that  evidence  is  admissible ;  and  it 
is  stated  by  the  writers  upon  the  Civil  Law,  that  the  legacies  shall 
be  accumulative,  if  by  two  instruments,  unless  the  executor  can 
show  evidence  to  the  contrary.  If  it  is  taken  as  a  rule  of  this 
Court,  it  would  be  vL  violation  of  it  to  admit  evidence  to  raise  a  pre- 
sumption against  it.  I  should  therefore,  if  it  is  taken  as  a  rule  in 
this  Court,  be  very  unwilling  to  let  in  evidence  against  it,  first  for 
the  executor.  It  was  taken  for  granted  in  many  cases,  and  even  in 
Hooley  v.  HattoUj  that  it  would  be  admissible ;  and  in  James  v. 
Semmings  (1)  it  seems  from  one  passage  in  the  Report,  as  if  the 
Court  doubted,  whether  parol  evidence  would  not  have 
been  admissible ;  *  though  the  determination  was  upon  the  [*  381] 
instruments  themselves,  that  they  were  not  accumulative. 
I  will  say  no  more  upon  the  point  as  to  the  admissibility  of  the  evi- 
dence ;  only  desbing  to  be  understood  not  to  give  any  opinion  upon 
it  whatsoever  (a). 

The  question  then  is  to  be  considered  upon  the  will  and  codicil, 
taken  together.  First,  this  is  the  case  of  father  and  child ;  and  I 
most  conceive,  unless  the  Court  has  been  erroneous  in  establishing 
the  rule  of  presuming  against  double  portions,  that  is  a  very  material 
ingredient.     Upon  the  will  it  is  clear,  that  was  the  provision  the  tes- 


fl)  2  H.  Black.  213. 


(a)  Where  a  certain  presumption  would,  in  general,  be  deduced  from  the  nature 
of  an  act,  such  presumption  may  be  repelled  by  extrinsic  evidence,  showingthe 
intention  to  be  otherwise.  1  (jreenL  £v.  pt  2,  ch.  15,  §  296;  Gresley  on  Evi- 
dence, 210;  Hunt  y.,Beaeh,  5  Madd.  360;  Coote  v.  Boyd,  2  Bro.  C.  C.  (Am.  ed. 
1844,)  529,  note  (a);  Richards  v.  Humphreys,  15  Pick.  139;  DewiUv.  Yates,  10 
Johns.  156;  fFrtw  v.  Field,  6  Madd.  300;  Mackenzie  v.  Mtckensne,  2  Russ.  262; 
1  PhiL  Ev.  (Cowen  &  HUl's  ed.)  578,  note,  1003,  on  iiL  vol.  ib.  1495,  (ed.  1839,) 
and  cases  cited ;  Timberlake  v.  Parish,  5  Dana,  351 ;  Jones  v.  Mason,  5  Rand, 
577 ;  Mann  v.  Mann,  1  Johns.  Ch.  231 ;  Fonbl.  Eq.  b.  4,  pt  1,  ch.  1,  §  5,  note  (h) ; 
Ellison  V.  Codkson,  2  Bro.  C.  C.  (Am.  ed.  1644,)  309,  note  (6);  2  Williams,  Exec- 
utors, (2d  Am.^.)  926,  et  seq. 
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taior  thought  sufficient  for  his  only  then  younger  child  and  any  af- 
ter-bom children  he  might  have.  This  being  his  intention,  and  his 
object  to  provide  for  his  younger  children,  he  soon  after  by  a  codicil 
gave  to  his  son  far  short  of  what  he  had  given  him  by  the  will,  but 
a  considerable  addition  to  it :  viz.  his  money  in  the  funds.  It  seems 
then  to  have  been  his  intention  to  give  his  son  that  in  addition: 
leaving  the  will  to  operate  as  to  the  legacy.  Afterwards  thinking, 
he  might  not  have  sufficient,  or,  perhaps,  that  he  had  not  so  certain- 
ly secured  that  provision  to  his  son,  as  might  be,  he  creates  a  trust ; 
which  is  only  giving  a  real  and  specific  security  for  the  same  por- 
tion :  but  having  done  that,  and  another  child  being  bom,  he  imme- 
diately recurs  to  his  will ;  and  to  put  an  end  to  any  doubt,  whether 
that  should  be  in  addition,  he  makes  a  codicil,  reciting,  that  he  had 
otherwise  sufficiently  provided  for  his  son,  which  was  only  by  that 
chai^,  and  revoking  the  legacy  to  him  by  the  will ;  thereby  de- 
claring it  not  to  be  his  intention,  that  his  son  should  have  the  pro- 
vision by  the  charge  and  also  the  legacy;  meaning,  that  10,0002. 
should  be  his  only  portion  with  that  small  addition  by  the  prior  cod- 
icil ;  and  then  he  gives  the  sum  of  1 0,0002.  t6  his  daughter  by 
name. 

It  is  said,  this  is  a  gift  to  the  same  person  of  the  same  sum  in  two 
separate  instruments ;  and  therefore  ex  necessitate  it  is  an  accumula- 
tion :  but  if  I  read  this  right,  it  is  neither  more  nor.  less,  than  giving 
the  portion  to  his  daughter,  as  persona  designata :  she  having  come 
into  existence  after  the  execution,  and  not  being  mentioned  in  it 
nominatim,  but  being  merely  included  in  the  description  of  after- 
born  children.  It  is  asked,  why  he  did  not  revoke  the  legacy  to 
her.  He  did  not  mean  it  He  intended  that  legacy  to 
[*  382]  stand.  Whether  he  took  a  wise  way  to  put  it  out  of  *  doubt 
is  another  question ;  which  is  sufficiently  answered  by  the 
argument  it  has  occasioned.  But  we  must  consider,  what  might 
have  been  floating  in  his  mind.  It  might,  as  has  been  suggested  at 
the  bar,  occur  to  him,  that  it  might  mean  children  born  after  his 
death  ;  and  possibly  that  is  the  sense,  in  which  he  meant  it ;  and 
knowing,  how  critical  lawyers  are  upon  words,  and  thinking  it 
necessary  to  guard  against  such  a  construction,  he  took  that  course, 
with  a  view  to  put  it  out  of  doubt.  I  will  put  this  case ;  and  no 
one  can  doubt  upon  it.  Suppose,  a  testator  by  a  will  made  before 
his  marriage  gave  to  any  woman  he  might  afterwards  marry  2000L 
a  year  by  way  of  jointure ;  that  afterwards  he  married  ;  and  then  by 
a  codicil  gave  his  wife  the  same  jointure :  could  it  possibly  be  in- 
intended,  she  should  have  two  jointures  ?  This  is  almost  exactly 
the  same  case.  There  are  two  provisions.  I  am  not  determining, 
and  will  not  say,  whether  upon  two  provisions,  one  by  will,  the  other 
by  codicil,  without  the  circumstances,  that  exist  in  this  case,  the  rule 
would  or  would  not  attach ;  but  it  would  be  going  too  far  to  permit 
this  rule  to  operate,  when  I  am  satisfied  to  the  contrary ;  and  that 
there  is  sufficient  ground  to  say,  the  testator  only  meant  a  gift  to  his 
daughter  by  name  of  the  same  provision  he  before  made  for  her  as 
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one  of  his  younger  children.  The  Counsel  for  the  Plaintiff,  aware 
of  the  difficulty,  that  might  be  thrown  in  the  way,  asked,  whether 
it  is  a  revocation  or  a  substitution.  In  the  first  case,  as  the  legatee 
would  lose  the  benefit  of  the  charge  upon  the  real  estate,  that  diffi- 
culty would  arise,  if  I  should  consider  this  either  as  a  revocation  or 
a  substitution.  But  according  to  my  idea  it  is  neither  the  one  nor 
the  other ;  but  only  a  declaration,  that  the  Plaintiff  should  have  the 
same  I^acy  as  was  given  by  the  will  to  his  after-born  children. 

I  have  looked  into  most  of  the  cases.  One  occurred  to  me,  in 
which  I  was  Counsel ;  Heathcote  v.  Heathcote^  before  Lord  Kenyon, 
when  Master  of  the  Rolls,  in  1786 ;  in  which  I  have  got  my  brief, 
with  the  notes  I  took  on  the  back  of  the  aiguments  on  the  other 
side.  The  point,  I  perceive,  was  exactly  that  in  this  case ;  whether 
the  subsequent  legacy  was  accumulative  or  a  substitution.  I  looked 
into  the  decree ;  and  it  was  held  accumulative.  Lord  Kenyon  did 
certainly  rely  much  upon  the  rule  supposed  to  prevail  in  Hooky  v. 
Hatton.  This  case  was  before  Coote  v.  Boyd  and  the  late  cases : 
but  it  turned,  as  I  conceive  from  my  notes,  upon  the  words 
of  the  *  codicil  themselves ;  by  which  it  appeared,  the  tes-  [*  383] 
tator  intended  them  to  be  additional.  Having  made  a 
small  provision,  considering  his  immense  fortune,  for  the  children 
by  his  marriage,  namely,  15,000/.,  he  made  his  will ;  having  then 
only  one  son  born :  therefore  he  made  no  additional  provision  for 
younger  children.  Afterwards  he  had  three  younger  children ;  and 
then  he  made  a  codicil ;  as  it  is  called :  but  I  much  doubt,  whether 
he  meant  it  to  be  testamentary,  or  only  as  a  settlement  to  take  place 
after  his  death ;  for  there  is  not  a  word  in  it  testamentary.  His 
children  then  being  very  young,  and  he  being  possessed  of  the  fol- 
lowing sums  of  money,  and  stocks,  (stating  them)  to  the  amount  of 
141,000/.,  out  of  these  sums  he  gives  50,000/.  each  to  two  sons, 
and  to  his  daughter  25,000/. ;  and  he  directs  the  remainder  to  be 
divided  share  and  share  alike,  unless  there  should  be  any  other 
younger  child  alive  or  born  in  due  time  after  his  death ;  and  he  de- 
clared, that  by  that  paper  he  revoked  any  other  provision  he  had 
made  for  younger  children,  except  the  settlement  itself;  and  that  he 
had  to  that  set  his  hand  and  seal ;  and  he  did  sign  and  seal  it.  This 
was  in  1774.  Afterwards  in  1783  he  made  a  codicil ;  which  he 
declares  to  be  a  codicil  to  his  will,  and  directs  to  be  taken  as  part  of 
his  will.  He  recites,  that  he  had  purchased  several  estates ;  and  he 
charges  all  the  estates  purchased  since  making  his  will  with  the 
raising  of  the  several  legacies  or  sums  of  money  after  mentioned, 
limited  to  or  in  favor  of  his  younger  children  after  named.  He  then 
gave  to  his  son  John  the  legacy  or  sum  of  45,000/. ;  to  his  son 
Robert  the  legacy  or  sum  of  45,000/. ;  to  Elizabeth,  his  daughter, 
25,000/. ;  which  was  the  same  as  he  had  before  given  given  her ; 
and  to  each  and  every  other,  that  he  might  have,  the  legacy  or  sum 
of  10,000/. ;  and  he  directs,  that  they  shall  take  these  legacies  or 
sums  exclusive  of  and  over  and  besides  any  portion  or  portions,  sum 
or  sums  of  money,  which  may  be  provided  either  by  the  settlement, 
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or  by  any  deed  or  deeds^  writing  or  writings,  or  by  his  said  last  will 
by  him  made  and  executed  subsequent  to  his  marriage  settlement 
Upon  this  case  Mr.  Maddocks  insisted,  the  word  ^'  writings  "  did 
not  mean  testamentary  writings,  but  by  way  of  deed.  But  he  says, 
*^  by  any  deed  or  deeds,  writing  or  writings,  or  by  his  said  last  will." 
He  had  given  them  no  provision  by  his  last  will.  I  did  not  hear 
the  judgment ;  which  has  been  often  quoted  as  strong  in  favor  of 
accumulative  legacies :  but  I  think,  it  turned  upon  the  ground  I  have 

mentioned. 
[*384]         *  All  the  Judges,  before  whom  this  question  has  been, 

have  decided,  that  small  circumstances  will  raise  an  infer- 
ence against  this  accumulation.  This  case,  I  think,  affords  a  suffi- 
cient ground.  Therefore,  I  am  satisfied  in  declaring,  that  upon  this 
will  and  codicil  the  Plaintiff  is  entitled  only  toone  legacy  of  10,000/. : 
but  it  shall  be  particularly  mentioned  in  the  decree,  that  evidence 
was  offered,  and  not  read,  without  prejudice  to  the  question,  whether 
it  is  admissible  or  not. 

The  decree  stated,  that,  an  objection,  having  been  taken  for  the 
Plaintiff  to  reading  the  depositions  of  the  Duchess  of  Leeds  and 
George  Brooks,  Esq.  in  order  to  prove,  that  the  Duke  of  Leeds  did 
not  intend  to  give  the  Plaintiff  under  the  description  of  an  after-born 
child  a  legacy  of  10.0002.  by  his  will  and  a  like  legacy  by  his  codicil, 
dated  the  14th  of  April,  1798,  which  was  offered  by  the  Defendant, 
the  eldest  son  and  sole  executor  of  the  testator,  without  hearing  the 
said  evidence  read,  but  without  prejudice  to  the  question  as  to  the 
admissibility  thereof,  the  Court  declared,  that  upon  the  true  construc- 
tion of  the  will  and  codicil,  dated  the  14th  of  April,  1798,  the  Plain- 
tiff is  not  entitled  to  the  provision  of  10,000/.,  given  by  the  testator's 
will  to  each  of  hii)  after-born  children,  and  also  to  the  legacy  of 
10,000/.  given  to  her  by  the  codicil,  dated  the  14th  of  April,  1798. 

The  decree  directed  the  accounts  to  be  taken  ;  and  that,  in  case 
the  personal  estate  shall  not  be  sufficient  for  payment  of  the  debts, 
funeral  expenses  and  legacies,  any  of  the  parties  are  to  be  at  liberty 
to  apply.  

For  the  leading  rales  as  to  what  legacies  shall  be  deemed  accumuIatiTe  to,  and 
what  others  as  merely  substituted  for,  previous  gifbs;  as  well  as  the  admissibility 
of  parol  evidence,  to  repel  a  presumption  against  the  intention  of  a  double  bounty ; 
see,  ante,  notes  2  and  3  to  Moggrutge  v.  Thadcwell,  1  V.  464,  and  note  3  to  Bar- 
dUof  v.  WainwriMy  3  V.  462.  As  to  the  presumption  against  double  portions,  and 
the  admission  of  evidence  to  rebut  that  presumption ;  see  the  notes  to  EUison  v. 
Cookson,  I  v.  100,  note  6  to  BUtkt  v.  Bwnbwnfy  1  V.  194,  note  2  to  Bardoy  v. 
fFainwrightj  vbi  supra^  and  note  2  to  Sparkes  v.  Cator,  3  V.  530. 
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LUSH  t;.  WILKINSON. 

[Rolls.— 1800,  Mat  20.] 

To  impeach  a  settlement  after  marriage  under  the  Statute  13  Eliz.  the  husband 
must  be  proved  to  have  been  indebted  at  the  time,  and  to  the  extent  of  insol- 
vency, (a)  The  creditor  not  producing  any  evidence,  his  bill  was  dismissed, 
with  liberty  to  file  another. 

By  indentures,  dated  the  31st  of  January,  1793^ Cawood,  in 

order  to  make  a  settlement  and  provision  for  his  wife  Mary 
Cawood,  conveyed  certain  leasehold  premises  ♦upon  trust  [*385] 
for  himself  for  life ;  and  after  his  decease  to  pay  to  his  wife 
for  her  own  sole  and  separate  use  an  annuity  of  50Z.  per  annum  for 
the  remainder  of  the  .respective  terms,  if  she  should  so  long  live ;  and 
as  to  the  remainder  of  the  rents  and  profits,  and,  after  the  decease 
of  his  wife,  as  to  the  said  premises,  upon  trust  for  himself,  his  exec- 
utors, &c. 

He  died  upon  the  11th  of  October,  1793.  By  his  will,  dated  the 
19th  of  August,  1793,  reciting  that  he  had  lately  settled  upon  his 
wife  an  annuity  of  50Z.,  therefore  he  gave  her  one  shilling. 

The  leasehold  premises,  upon  which  the  annuity  was  charged, 
consisted  of  four  houses ;  two  of  which  were  subject  to  a  mortgage 
of  600/.  and  the  other  two  to  a  mortgage  of  250/.  Upon  the  death 
of  the  testator  his  widow  took  possession ;  and  received  the  rents 
and  profits.  The  mortgagee  for  600/.  pressing  for  his  money,  she 
paid  him  off  and  took  an  assignment. 

The  bill  was  filed  on  the  3d  of  June,  1799,  by  a  creditor  of  the 
testator  against  his  executor  and  against  the  widow  ;  praying  an  ac- 
count of  the  personal  estate,  debts,  &c. ;  and  that  the  deed  granting 
the  annuity  to  the  Defendant  Mary  Cawood  may  be  declared  fraud- 
ulent and  void  as  against  the  creditors,  as  being  voluntary  ;  also,  that 
an  account  may  be  taken  of  the  rents  and  profits  of  the  leasehold 
premises  received  by  her. 

The  bill  charged,  that  the  deed  was  subsequent  to  the  marriage ; 
and  that  Cawood  was  then  in  insolvent  circumstances,  or  was  then 
indebted  to  several  persons ;  the  greatest  part  of  which  debts  remain- 
ed unsatisfied  at  his  death ;  and  that  therefore  the  deed  is  void  as 
against  creditors. 

The  widow  by  her  answer  stated,  that  her  husband  being  desirous 
of  making  some  provision  for  her  made  the  identures  of  Jan.  1793 ; 
which  were  openly  and  bona  fide  executed  for  the  purpose  of  making 
a  provision  for  her,  if  she  should  survive.  She  denied,  that  he  was 
insolvent  at  the  time  of  making  the  deed  or  any  other  time  ;  and 
stated,  that  beyond  the  two  mortgage  debts  she  believed  he  did  not 
owe  above  100/. ;  and  none  of  such  debts  were  due  at  his  death; 
and  his  personal  property  considerably  exceeded  what  he  owed. 

(a)  See  poHy  387,  notes  (a)  and  {h\ 
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The  Defendant  went  into  evidence  to  show,  that  her  hosband 
had  been  in  good  circumstances.  No  evidence  was  produced  by 
the  Plaintiff. 

Mr.  Richards  and  Mr.  Johnson^  for  the  Plaintiff.  Mr.  HaU^  for 
the  Defendant.  In  TTie  East  India  Company  t.  ClaveU  (1),  even 
though  there  were  debts,  yet  under  the  circumstances  it  was  held, 
that  a  voluntary  provision  for  a  wife  may  be  good  ;  as  where  the 
debts  are  trilEling,  and  the  property  very  large.  The  Statute  (2) 
shows,  it  must  be  fraudulent,  by  the  penalty  and  forfeiture  imposed : 
from  which  the  object  is  evident.  It  is  clear,  that  if  there  were  no 
debts  at  the  time,  it  is  good ;  the  object  to  provide  for  a  wife  being 
meritorious ;  and  in  Sagitary  v.  Hide  (3)  it  is  laid  down  by  the 
Court,  that  every  voluntary  conveyance  is  not  therefore  fraudulent ; 
but  a  voluntary  conveyance,  if  there  was  a  reasonable  cause  for  the 
making  of  it,  may  be  good  and  valid,  even  against  a  creditor.  Lord 
Mansfield  thought,  the  Court  had  gone  too  far  in  setting  aside  volun- 
tary conveyances,  as  being  therefore  fraudulent.  His  Lordship  ex- 
presses himself  very  strongly  in  Doe  v.  Routkdge  (4)  :  but  he  held, 
that  it  was  absolutely  necessary,  there  should  be  creditors.  Lord 
Hardwicke  in  RutseU  v.  Hammond  (5)  states  Bovye^s  Case  (6)  ;  and 
in  Lord  Tovmshend  v.  Windham  (7)  he  lays  down  the  general  doc- 
trine on  the  subject.  In  WaUcer  v  Burrows  (8)  the  circumstance  of 
being  indebted  at  the  time  is  considered  most  essential  (9).  These 
cases  underwent  a  very  strict  review  by  Lord  Kenyon  in  Stephens  v. 
Olive  (10),  a  case  precisely  the  same  as  this. 

The  circumstances  distinguishing  this  case  are,  that  there  is  no 
evidence  of  any  debt  except  the  two  mortgages.  The  widow  also 
stands  in  the  character  of  a  mortgagee  upon  her  husband's  estate ; 
and  there  is  no  instance  of  relief  prayed  against  a  mortgagee  with- 
out offering  to  redeem ;  which  offer  is  not  made  by  this  Plaintiff. 
There  was  no  secrecy  in  the  transaction ;  and  her  husband  cut  her 
out  of  his  will  on  account  of  this  provision.  '  It  has  been 
[*  387]  acquiesced  *  in  ever  since  his  death,  above  six  years.  There 
would  have  been  property  enough  to  have  answered  this 
demand,  if  the  Plaintiff  had  called  upon  the  executor  in  time ;  but 
he  has  suffered  the  executor  to  waste  the  property.     The  bill  ought 

(1)  Gilb.  Rep.  37 ;  Pre.  Ch.  377 ;  see  as  to  that  case  George  v.  MUbanktf  poslf 
vol.  IX.  190. 

(2)  13  Eliz.  c.  5. 

(3)  2  Vem.  44. 

(4)  Cowp.  705. 

(5)  1  Atk.  la 

(6)  IVentr.iga 

(7)  2  Ves.  1. 

(8)  1  Atk.  93. 

(9)  In  Montague  ▼.  Lard  Sandunch^  2d  Jnly,  1797,  in  Chanceiy,  the  Lord 
Chancellor  held  clearly,  that  there  must  be  creditors  at  the  time.  See  WUlxams 
v.  Kidntyy  post,  vol.  xii.  136;  Battersbee  v.  Farringiony  1  Swant  106;  HoUmcay 
V.  MiUard,  1  Madd.  414.  Upon  the  Statute  27  Eliz.  c.  4,  as  to  purchasexs,  see 
Broum  v.  Carter ^  post,  862;  and  the  note,  867. 

(10)  2  Bro.  C.  C.  90. 
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to  be  filed  by  the  exeoator,  not  by  the  creditor :  Ebmlie  v.  MAu- 
laya). 

Mr.  Richardsy  in  reply.  The  opinion  of  Lord  Mansfield  referred 
to  was  not  given  judicially.  The  executor  could  not  file  the  bill 
With  so  much  effect  as  a  creditor ;  for  as  against  the  party  himself 
or  the  executor  representing  him  the  settlement  was  good.  In  the 
case  upon  the  will  of  the  Duke  of  Newcastle  (2),  which  was  much 
discussed  before  your  Honor  upon  other  points,  this  point  upon  a 
voluntary  settlement  arose  before  the  Lord  Chancellor.  It  was  press- 
ed, that  the  bill  should  be  dismissed :  but  the  Lord  Chancellor  would 
not  dismiss  the  bill  merely  on  the  ground,  that  the  settlement  was 
voluntary :  but  it  remained  before  the  Court,  to  see,  whether  the 
Duke  was  in  debt,  or  not ;  with  a  view  to  see,  whether  it  could  or 
could  not  be  established.  I  admit,  the  law  is,  as  stated ;  that  there 
must  be  a  debt  at  the  time :  but  in  this  case  there  ought  to  be  an 
account,  to  see  the  state  of  the  assets ;  and  as  the  widow  must  be 
before  the  Court,  to  account  for  the  rents  and  profits  she  has  receiv- 
ed, the  Court  vnll  direct  an  inquiry,  in  order  to  prevent  another  suit. 

Master  of  the  Rolls!  You  appear  as  a  subsequent  creditor ; 
and  desire  an  account,  in  order  to  invalidate  this  settlement  by  prov- 
ing prior  debts.  I  have  great  doubt,  whether  you  have  a  right  to 
come  without  proving  any  one  antecedent  debt.  In  Stephens  v. 
Olive  Lord  Kenyon  seems  to  think,  that  without  an  antecedent 
debt  proved  there  is  no  such  right.  A  single  debt  will  not  do.  Ev- 
ery man  must  be  indebted  for  the  common  bills  for  his  house; 
though  he  pays  them  every  week.  It  must  depend  upon  this :  wheth- 
er he  was  in  insolvent  circumstances  at  the  time,  (a)  It  is  very  difficult 
to  let  the  Plaintiff  have  a  decree  to  keep  the  widow  in  Court ;  and 
yet  I  do  not  like  to  let  her  out  without  giving  liberty  to  file  another 
bilL  It  is  very  extraordinary  for  a  subsequent  creditor  to  come  with 
a  fishing  bill,  in  order  to  prove  antecedent  debts  (i). 

(1)  3  Bro.  C.  C.  624;  see  also  UUentm  v.  Jlfotr,  4  Bro.  C.  C.  270;  ante,  vol.  ii. 
95,  and  the  note,  96 ;  Doran  v.  Smpstm,  iv.  651. 

(2)  Lady  CHrUmn  v.  Lord  Robert  Seynunur,  anUy  vol.  iv.  440. 

(a)  Mr.  Chancellor  Kent,  in  Reade  v.  Lknngslon,  3  Johns.  Ch.  498,  referring  to 
these  remarks,  says,  **  such  a  loose  didwnj  one  would  suppose,  was  not  of  much 
weight,  especially  as  there  is  no  precedinjr  case,  which  gives  the  least  counte- 
noBce  to  it"  But  the  language  of  the  IV&ter  of  the  Rolls  seems  to  have  the 
coentenance  of  many  subsequent  cases.  See  Shears  v.  Rogers,  3  Bam.  &.  Adol. 
362,  and  the  cases  cited  in  the  next  note ;  2  Keat,  (5th  e£)  442,  note ;  1  Story, 
£q.  Jur.  §  356,  note  (2),  et  seq. 

{b)  In  Reade  v.  Livingstony  3  Johns.  Ch.  501,  et  seq.,  it  was  held,  that  subsequent 
creditors  might  impeach  the  settlement  on  the  ground  of  prior  indebtedness,  if  they 
could  show  antecedent  debts  sufficient  in  amount  to  afford  reasonable  evidence  of 
a  fraudulent  intent ;  they  are  not  obliged  to  show  the  absolute  insolvency  of  the 
person  making  the  settlement  It  is  enough  to  show  him  to  have  been  deeply 
indebted.  Parknum  v.  fVeldi,  19  Pick.  231;  Jones  v.  Slubey,  5  Har.  &  John. 
;I72 ;  Hudnal  v.  Wilder,  4  M'Coid,  294. 

The  true  doctrine  as  now  held  seems  to  be,  Chat  a  voluntary  conveyance  is  not 
per  ae  fraudulent  even  as  against  existing  creditors.  And  where  there  is  no  evi- 
dence of  fraud  in  fact  in  tne  giving  of  the  deed,  nor  any  subsequent  acts  of  the 
parties,  from  which  fraud  can  be  legally  ii^erred,  sdxsequcnt  creditors  of  the 
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*  Dismiss  the  bill  against  the  Defendant  Mary  Cawoodwith  costs; 
with  liberty  to  file  another  bill  (I) ;  and  let  the  account  be  taken 
against  the  executor. 

1.  Sir  Wiluam  Grant,  M.  R.  oliaerved,  in  Kidnof  v.  Cousimaker^  12  Yes.  155, 
that  the  only  surprise  he  felt  at  Lord  Alvanley's  decree  in  the  principal  case,  was, 
that  his  lordship  did  not  dismiss  the  bill  absolutely,  without  giving  leave  to  file 
another. 

2.  For  the  judicial  interpretation  put  upon  the  statute  13  Eliz.  cap.  5,  namely, 
that,  generally  speakinff,  it  renders  voluntary  conveyances  void,  only  so  far  as 
they  affect  the  claims  of  creditors  at  the  time  of  the  transaction;  see,  arUtf  note  7 
in  Kidney  v.  Coustmahtr^  1  V.  436. 

grantor  cannot  avoid  the  deed  by  showing,  that  the  consideration  expressed  therein 
was  not  the  true  consideration.  The  question  is  one  of  fraud,  in  fact,  for  a  jury. 
See  Bomk  of  the  United  i^aUs  v.  Housmanj  6  Paige,  526 ;  Jadison  v.  Seunnrd,  8 
Cowen,  406;  JaekBon  v.  Peek,  4  Wendell,  300;  Hof^k  v.  Randolph,  2  Brock. 
132;  Van  fVyck  v.  Seward,  6  Paige,  62. 

Where  debts  exist,  fraud  must  appear ;  indebtedness  is  but  a  presumption  of  it, 
and  may  be  explained.  Wiekea  v.  Clarke,  3  Edw,  58;  Bracket  v.  Waiie,  4 
Vermont,  389 ;  ChanJben  v.  Spencer,  5  Watts,  404 ;  PoOm  v.  Potten,  4  Wharton, 
27. 

Voluntary  conveyances  made  in  consideration  of  love  and  affection  seem  to  be 
void  only  when  existin^f  creditors  are  thereby  delayed,  hindered  or  defrauded,  or 
when  the  conveyance  is  made  with  a  view  to  impair  the  rights  of  subsequent 
creditors.  Gale  v.  WUXiamaon,  8  Mees.  &  Welsh.  405, 409-411 ;  1  Story,  £q. 
Jur.  359,  note  (1] ;  §  362-366 ;  2  Kent,  (5th  ed.)  442,  notes ;  Salmon  v.  Bemnd,  1 
Conn.  548 ;  Jackson  v.  Toton,  4  Cowen,  604 ;  ChamberUnme  v.  Tefnple,  2  Rand, 
384. 

But  in  Van  Wyck  v.  Seward,  6  Paige,  62,  Chancellor  Walworth  held,  that  if  a 

Cmt  makes  an  advancement  to  his  child,  and  honestly  and  fairlv  retains  in  his 
ds  sufficient  property  to  pay  all  his  existing  debts,  the  child  will  not  be  bound 
to  refund,  even  tnough  the  parent  does  not  pay  his  debts  existing  at  the  time  of 
the  advancement  See  Hxtuk  v.  LonsworOiy  11  Wheat  199 ;  Verplandi  v.  SStiarry, 
12  Johns.  536 ;  GQmore  v.  JV*.  ^m.  Land  Co.  Peters,  C.  C.  461.  A  veiy  incon- 
siderable amount  of  debt  would  not  affect  the  settlement,  as  to  existing  creditors. 
Howard  v.  mUiamB,  1  Bailey,  £q.  575,  585,  note ;  M'Elwd  v.  Sutton,  2  Bailey, 
Eq.128. 

From  the  language  of  the  judges  in  the  case  of  Shears  v.  Rogers,  3  Bam.  & 
Adol.  362,  it  seems,  that  a  party  must  be  indebted  to  the  extent  of  insolvency  to 
render  his  conveyance  fraudulent  within  the  statute  of  13  Eliz.  ch.  5. 

If  Uiere  is  any  design  of  fraud  or  collusion,  or  intent  to  deceive  third  persons 
in  a  voluntary  conveyance,  although  the  party  be  not  then  indebted,  the  convev- 
ance  will  be  held  utterly  void  as  to  subsequent  as  well  as  to  present  creditors ;  for 
it  is  not  bona  file.  Reade  v.  lAvingsUm,  3  Jcbxis.  Ch.  481 ;  Richardson  v.  Snudt- 
wood,  Jacob.  552;  1  Stoiy,  £q.  Jur.  §  356;  Twyne^s  case,  1  Smith,  Lead.  Cas. 
(2d  Enff.  ed.)  note,  p.  13 ;  Bennett  v.  Bedford  Bank,  11  Mass.  421 ;  Parker  v.  Proc- 
tor, 9  Mass.  390 ;  /(ev  v.  JS/%swanger,  1  M'Cord,  ch.  521 ;  Jones  v.  Slubeu,  5  Har. 
&  Johns.  372;  Parkman  v.  mich,  19  PicL  237;  Sexton  v.  Hlusaton,  8  Wheat 
229 ;  Benton  v.  Jones,  8  Conn.  190;  Howe  v.  ffdrd,  46reenl.  195;  JTadstoorth  v. 
Havens,  3  Wend.  411 ;  Damon  v.  Bryant,  2  Pick.  414 ;  Beach  v.  Catltn,  4  Day, 
284 ;  MerrUl  v.  Meachum,  5  Day,  345 ;  Stevens  v.  Olive,  2  Bro.  C.  C.  (Am.  ed.  1844,) 
92,  note  (a);  Carlisle  v.  Rich,  6  N.  Hamp.  44 ;  IJhonmson  v.  Dougherty,  12  Serg. 
&  R.  448 ;  Hewer  V.  Biodd,  17  Martin,  (Louis.)  9& 

If  a  deed  be  set  aside  as  fraudulent  against  creditors,  subsequent  creditors  are 
let  in.    Richardson  v.  Smailwood,  Jacob,  551. 

See  this  whole  subject  thoroughly  sifted  and  considered  in  the  notes  to  2  Kent, 
(5th  ed.)  441-143 ;  1  Story,  Eq.  Jur.  §  353-365 ;  Reade  v.  Livingston,  3  Johns.  Ch. 
501 ;  Van  Wyck  v.  Seward,  18  Wendell,  392-405 ;  Cf  Daniel  v.  Crawford,  4  Dev. 
Eq.  197 ;  Hanson  v.  Bwikner,  4  Dana,  254 ;  Mils  v.  Morris,  1  Hoff.  419. 

(1)  See  post,  voL  xiL  155 ;  Holloway  v.  Millard,  1  Madd.  414. 
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The  Master  of  the  Rolls  far  the  Lord  Chancellor. 
[1800,  Mat  20, 24] 

To  convert  real  or  personal  property,  as  between  the  real  and  personal  represen- 
tatives, from  the  state,  in  which  it  is  found  at  the  death,  the  character  of  land 
or  money  must  by  tlie  trust,  covenant,  &.c.  be  imperatively  and  definitively 
affixed  to  it:  otherwise,  if  there  was  an  option,  there  is  no  equity,  (a) 

The  bill  by  the  heir,  claiming  property  as  real  estate,  was  dismissed  witnout  costs, 
[p.  388.] 

A  question  upon  the  rule  **poi8e89io  fratris/*  &c.  depending  upon  the  implication 
of  an  estate  for  life,  was  not  determined,  [p.  388.] 

By  deed-poll,  dated  the  30th  of  March,  1790,  reciting  the  mar- 
riage lately  had  between  Edward  Wilby  and  Susanna  West :  and 
that  before  the  marriage  Susanna  West  was  seised  in  fee  of  certain 
lands  in  the  county  of  Lincoln,  devised  to  her  by  her  father ;  and 
upon  the  request  of  Edward  Wilby  she  had  consented  to  the  sale 
thereof,  and  had  executed  proper  conveyances  for  that  purpose :  and 
in  consideration  thereof  Edward  Wilby  had  paid  to  Senior  West  in 
trust  for  him  and  Susanna,  his  wife,  1200/.,  part  of  the  money  raised 
by  the  sale,  to  be  disposed  of  as  after  mentioned :  Edward  Wilby 
and  his  said  wife  granted  the  said  1200/.  to  West,  his  executors, 
&c.,  upon  the  trusts  and  to  and  for  the  uses,  intents  and  purposes 
after  declared ;  and  did  consent  and  agree,  that  the  same  should  be 
disposed  of  and  applied  accordingly :  (that  is  to  say),  that  the  said 
Senior  West,  his  executors  or  administrators,  should  lay  out  the  said 
money  in  the  purchase  of  lands  and  tenements,  lying  in  the  said 
county,  of  as  good  value  as  he  or  they  could  get  for  the  same,  as 
soon  as  conveniently  might  be,  and  should  cause  or  procure  such 
lands  and  tenements,  when  purchased,  to  be  settled  and  conveyed 
to  such  use  and  uses,  as  they,  the  said  Edward  Wilby  and  Susanna 
his  wife,  should  by  any  deed  or  deeds,  writing  or  writings,  under  their 
hands  and  seals  executed  by  them  in  the  presence  of  two  or  more 
credible  witnesses,  direct  and  appoint ;  and  for  want  of  such  direc- 
tion and  appointment  then  to  the  use  of  the  right  heirs  of  the  said 
Susanna  for  ever ;  and  it  was  agreed,  that  Senior  West,  his  execu- 
tors and  administrators,  should  in  the  mean  time  until  such  purchase 
and  settlement  could  be  made,  put  out  at  interest  the  said  1200/. 
upon  such  security  or  securities  as  the  said  Susanna  should  approve 
in  his  or  their  names,  and  pay  the  interest  thereof  from  time  to  time 
to  the  said  Edward  Wilby  and  his  assigns  during  his  life ; 
and  after  his  ♦  decease  then  to  pay  and  apply  the  principal  [♦  389] 
money  and  interest  in  such  manner  as  therein  mentioned : 
(that  is  to  say),  in  case  the  said  Susanna  should  happen  to  survive 
the  said  Edward  Wilby,  then  in  trust  that  Senior  West,  his  execu- 
tors, or  administrators,  should  after  the  death  of  Edward  Wilby  pay 

(a)  Po^,  997,  note  (a). 
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all  said  money,  as  well  principal  as  interest,  unto  said  Susanna  and 
her  assigns,  to  be  disposed  of  at  her  free  will  and  pleasure ;  and  in 
case  said  Susanna  should  die  before  Edward  Wilby,  and  leave  any 
child  or  children,  then  in  trust  that  Senior  West,  bis  executors  and 
administrators,  after  the  death  of  Edward  Wilby  should  apply  and 
dispose  of  all  the  said  money,  as  well  principal  as  interest,  for  and 
towards  the  maintenance  and  education  of  such  child  and  children, 
until  he,  she,  or  they,  should  attain  the  age  of  twenty-one  years ; 
and  then  the  residue  of  such  principal  money  should  be  eciually  di- 
vided amongst  them :  but  if  such  child  and  children  should  have 
attained  that  age  at  the  time  of  the  death  of  Edward  Wilby,  that 
then  Senior  West,  his  executors  and  administrators,  should  pay  said 
principal  money,  and  such  interest  as  should  then  happen  to  be  in 
arrear  and  unpaid,  to  such  child  and  children,  to  be  equally  divided 
amongst  them,  if  more  than  one,  or  their  legal  representatives :  but 
in  case  said  Susanna  should  happen  to  die  before  Edward  Wilby, 
and  leave  no  child  or  children,  then  in  trust  that  Senior  West,  his 
executors  and  administrators,  should  after  the  death  of  Edward 
Wilby  pay  said  principal  money  and  all  the  interest  thereof  unto 
such  person  or  persons  as  she,  said  Susanna,  should  by  her  last  will 
and  testament  in  writing  or  by  any  other  writing  to  be  signed  by  her 
in  the  presence  of  two  or  more  credible  witnesses  give  and  bequeath, 
and  at  such  time  and  times  as  the  said  Susanna  by  such  last  will 
or  writing  should  direct  or  appoint. 

By  the  same  deed  Senior  West  covenanted  to  dispose  of  and 
apply  the  said  12002.  and  interest  upon  the  trusts  and  to  the  uses 
before  declared ;  and  Edward  Wilby  covenanted  not  to  intermeddle 
or  interrupt  him  in  such  application;  and  by  a  bond -of  the  same 
date  West  became  bound  in  the  penalty  of  2400Z.,  to  be  void,  if  he, 
his  heirs,  executors,  administrators  or  assigns,  should  perform  the 
covenants,  &c.  to  be  performed  on  his  part  by  the  said  deed. 

West  in  pui^uance  of  the  trust  with  the  approbation  of  Wilby 
and  his  wife  invested  the  sum  of  1200/.  in  securities 
[*390]  granted  upon  the  *acre  taxes  under  an  Act  (1)  of  Parlia- 
ment for  draining  and  improving  the  fen  lands  in  the 
county  of  Lincoln;  upon  which  that  sum  remained  ever  since. 
Susanna  Wilby  died  in  1780  without  issue ;  leaving  her  husband 
surviving ;  who  died  afterwards.  No  appointment  was  executed  by 
will  or  otherwise. 

The  bill  was  filed  by  the  devisees  in  trust  and  executors  of  West 
Wheldale,  one  of  the  co-heirs  at  law  of  Susanna  Wilby  at  the  time 
of  her  death ;  claiming  a  moiety  of  the  trust  money,  as  to  be  con- 
sidered as  land. 

The  whole  was  claimed  by  the  executors  of  Edward  Wilby  on  the 
ground  that  it  vested  absolutely  in  Susanna  Wilby,  and  she  had  a 
disposing  power  over  it :  but  as  she  had  not  executed  that  power, 
upon  her  death  it  vested  in  her  husband. 

(1)  5  Geo.  III. 
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Another  question  arose  between  Defendants  as  to  the  other 
moiety ;  which  was  claimed  by  Susanna  Hall  upon  the  ground  taken 
by  the  Plaintiffs,  as  only  sister  of  the  whole  blood  and  heiress  at  law 
of  William  Lawson,  the  other  co-heir  of  Susanna  Wilby  at  the  time 
of  her  death.  A  claim  was  also  made  upon  that  moiety  by  two  sis- 
ters of  the  half-blood  of  Susanna  Hall  and  William  Lawson ;  insist- 
ing, that  they  together  with  her,  as' being  the  only  surviving  children 
of  William  Lawson  the  elder,  were  with  West  Wheldale  the  co- 
heirs at  law  of  Susanna  Wilby  at  the  death  of  Edward  Wilby ;  who 
was  entitled  to  an  estate  for  life ;  and  therefore  the  reversion  or  re- 
mainder to  the  heirs  of  Susanna  Wilby  could  not  take  effect  or  fall 
into  possession  till  his  deati^ ;  and  William  Lawson  the  younger  hav- 
ing died  in  the  life  of  Edward  Wilby  was  never  actually  seised  of 
any  estate  of  inheritance  in  that  moiety. 

The  Attorney  General,  [Sir  John  liBtford],  and  Mr.  Greewood, 
for  the  Plaintiff.  This  transaction  is  very  extraordinary  :  and  the 
instrument  is  very  defective :  but  the  only  way  of  giving  sense  to  it 
is  by  reading  both  parts  tc^ether ;  and  then  the  meaning  is,  that,  if 
no  disposition  is  made,  it  shall  go  to  the  right  heirs  at  law 
of  *  Susanna  Wilby,  not  to  her  next  of  kin ;  and  upon  the  [*391] 
disposition  of  the  interest  to  Edward  Wilby  for  life  the 
intention  must  have  been,  that  if  the  money  should  be  laid  out  in 
land,  he  was  to  have  a  life  estate.  So,  from  the  disposition  to  the 
children  after  the  death  of  Edward  Wilby  it  is  to  be  presumed,  that 
at  all  events  he  was  to  have  it  for  his  life.  In  case  Susanna  Wilby 
dies  in  the  life  of  her  husband,  leaving  no  child  or  children,  then  it 
is  to  go  according  to  her  appointment  by  will  or  in  writing :  but  no 
provision  is  made  for  default  of  such  appointment ;  and  then  the  first 
limitation  to  her  heirs  is  to  take  effect ;  as  if  it  had  been  laid  out  in 
land,  according  to  the  prima  fade  intention.  The  instrument  is 
silent  after  the  power  of  appointment.  If  the  intention  was,  that 
her  husband  surviving  her  should  be  entitled  as  her  representative, 
words  to  that  effect  would  have  been  inserted :  but,  the  instrument 
being  silent  in  that  respect,  the  only  disposition  in  default  of  appoint- 
ment is  the  disposition  of  it  as  land  contained  in  the  former  part  of 
the  instriunent ;  and  that  is  a  rational  settlement  of  the  property  ; 
which  was  real  estate  of  Susanna  Wilby,  which  she  consented  to 
sell  for 'the  accommodation  of  her  husband;  retaining  only  this  sum 
of  1200Z.  to  be  laid  out  in  land.  Though  it  has  not  been  actually 
so  applied,  there  is  no  ground  for  the  implication,  upon  which  the 
claim  is  raised  against  the  heir ;  which  is  prevented  by  the  express 
direction  to  lay  the  fund  out  in  land,  with  the  ultimate  limitation  to 
the  right  heirs  of  Susanna  Wilby  for  ever.  That  is  the  only  limita- 
tion in  this  settlement,  that  exhausts  the  whole.  If  this  fund  had 
been  laid  out  in  land,  and  no  appointment  had  been  made,  Mr. 
Wilby  would  have  contended,  that  he  was  entitled  to  an  estate  for 
life,  upon  the  evident  intention  from  the  whole  instrument :  if  she 
bad  executed  the  power  of  appointment  in  his  favor,  he  would  have 
contended,  that  she  had  a  power  of  appointment  after  his  death. 
VOL.  V.  23 


391  WHELDALK   V.  PABTaiDGE.  [1800. 

In  those  cases  then  he  would  have  contended  for  moulding  the  two 
parts  of  the  instrument  together.  Otherwise  the  consequence  would 
be,  that,  if  it  had  been  laid  out  in  land,  she  would  have  lost  her 
power  of  appointment.  The  clear  meaning  is,  that  she  should  have  the 
sole  power  of  appointment,  subject  to  his  life  interest ;  whether  it 
was  to  be  taken  as  land  or  money ;  and  the  ultimate  limitation  was 
left  by  the  framer  of  the  settlement  upon  the  preceding  part ;  by 
which  he  conceived  he  had  provided  for  that.  The  trustee  is  com- 
manded to  lay  it  out.  It  is  not  left  to  his  option.  The 
[*  392]  direction  is  to  do  *  it  as  soon  as  conveniently  may  be ;  and 
all  this  is  to  be  in  the  mean  time,  until  the  money  is  so  laid 
out.  All  the  cases,  in  which  it  has  beei)  determined,  that  it  shall  be 
land  or  money,  according  to  the  circumstances,  have  been,  where 
there  has  been  an  option  to  lay  it  out  in  land  or  personal  securities: 
but  those  cases  are  not  applicable  to  this  argument ;  for  this  is  a 
positive  engagement ;  and  the  provision,  that  it  may  rest  upon  per- 
sonal securities,  is  temporary  only,  with  reference  to  the  contingen- 
cies in  the  mean  time.  They  meant,  though  she  was  under  cov- 
erture, to  give  her  the  election  to  make  it  money ;  and  if  she  should 
think  fit  to  do  so,  the  instrument  points  out  the  particular  form.  As 
'  she  did  not,  the  original  disposition  must  stand.  However  absurd 
the  intention,  that  it  should  be  laid  out  both  against  the  husband  and 
the  children,  yet  certainly  that  was  the  intention ;  and  the  absurdity 
disappears,  when  it  is  considered,  that  they  were  looking  to  the  ap- 
pointment, as  the  means  of  a  reasonable  provision  among  the  chil- 
dren ;  and  they  thought  that  object  secured. 

Mr.  Mansfield  and  Mr.  Alexander,  for  the  Defendant  Susanna 
Hall,  also  contended,  that  this  was  to  be  considered  land.  Upon 
the  question  with  her  sisters  of  the  half-blood  :  We  certainly  must 
contend,  that  the  right  to  have  the  fund  laid  out  in  land  accrued 
immediately  on  the  death  of  Susanna  Wilby.  There  is  no  authority 
for  an  implied  estate  for  life  in  her  husband.  It  was  money  arising 
from  the  estate  of  the  wife,  substituted  in  the  place  of  it,  with  power 
to  the  husband  and  wife  to  appoint  what  uses  they  pleased  of  it  as 
land ;  but  no  other  use  can  possibly  be  raised  by  implication  against 
the  direct  words  of  the  deed.  Upon  this  supposition  William  Law- 
son  would  have  had  actual  seisin ;  and  then  without  doubt  his  heir 
of  the  whole  blood  is  entitled. 

Mr.  Richards  and  Mr.  King,  for  the  sisters  by  the  half-blood  of 
William  Lawson  the  younger  concurred,  that  this  money  was  to  be 
considered  land.  Upon  the  second  question :  This  being  consid- 
ered as  land,  upon  the  true  construction  Edward  Wilby  was  tenant 
for  life ;  and  then  William  Lawson,  the  heir  of  Mrs.  Wilby  at  the 
time  of  her  death,  never  had  seisin,  so  as  to  make  the  sister  heir. 
The  general  intention  is  to  be  presumed  from  the  husband's  having 
the  interest  for  his  life.  It  is  impossible  to  give  effect  to  every  part 
of  the  instrument  without  giving  him  an  estate  for  life  at  all  events. 
The  fund  has  not  been  laid  out  in  land.  The  interest  has  been 
given   to    the   husband   during  his  life       How  then  can   it    be 
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said,  that  Lawson  had  seisin  in  his  life;  when  in  the  event,  and 
a  necessary  event,  the  husband  had  the  interest  for  his  life :  namely, 
till  the  money  should  be  laid  out  ?  There  was  no  freehold  in  any 
person  in  the  life-time  of  the  husband ;  for  he  had  the  interest  for 
life ;  and  his  life  continued  beyond  that  of  Lawson.  The  conse- 
quence is,  all  these  sisters  must  take  as  co-heiresses  of  Susanna 
Wilby,  the  person  last  seised. 

Mr.  Graham  and  Mr.  Shorty  for  the  Executors  of  Edward  Wilby. 
There  is  no  right  in  any  person  to  call  upon  this  Court  to  change 
the  property  from  that  shape,  in  which  it  was  at  his  death.     There 
is  no  possibility  at  this  moment  of  converting  it  into  land  for  any 
of  the  purposes,  which  could  be  in  the  contemplation  of  the  parties. 
The  claim  is  set  up  by  mere  volunteers.     Thwere  are  no  children. 
Though  the  instrument  is  not  correct,  it  shows  a  clear  intention. 
From  the  nature  of  the  instrument  there  was  clearly  an  option.      It 
was  competent  to  the  husband  and  wife  to  elect  to  take  it  or  apply 
it  as  money  :  if  that  is  so,  it  is  conceded,  that  it  must  remain  money ; 
for  the  whole  argument  goes  upon  its  being  an  imperative  trust. 
The  object  was  very  reasonable.     Both  parties  at  the  time  thought 
it  most  convenient  to  have  it  in  the  shape  of  money.    Then  looking  to 
a  future  family,  they  considered,  it  might  be  most  convenient  to  lay 
it  out  in  land  ;  and  therefore  a  power  was  given  to  them  to  do  so : 
but  they  did  not  mean  that  to  take  effect,  if  their  circumstances 
should  continue  the  same :  so  that  it  would  be  more  convenient  to 
keep  it  as  personal  property.     The  object,  if  it  should  be  laid  out  in 
land,  was,  a  settlement  according  to  their  joint  appointment.     The 
sentence  is  coupled  by  the  word  "  and."     Therefore  a  joint  appoint- 
ment is  a  necessary  preliminary  to  the  purchase ;  and  there  is  no 
direction  as  to  the  rents  and  profits  of  the  land,  till  there  is  such  joint 
appointment.   The  deed  has  expressly  provided  for  the  disposition  of 
this  money  in  every  event  that  could  happen.     In  the  event,  that 
has  happened,  she  took  the  absolute  interest.     Robimon  v.  Bus- 
gale  (1).     MasJcelyne  v.  Maskelyne  (2).     A  power  to  a  man  to  dis- 
pose at  his  will  and  pleasure  ^ves  a  fee.     Tondinson  v.  Dighion  (3). 
As  to  the  limitation  to  the  right  heirs  of  Mrs.  Wilby,  the  only  pur- 
port of  that  evidently  is,  that  there  was  no  farther  limitation  of  it ; 
that  beyond  the  preceding  limitation  it  was  to  be  consid- 
ered as  undisposed  of.     See  *then,  how  it  is  disposed  of,      [*394] 
when  in  the  shape  of  money.     The  expression  "  in  the 
mean  time,"  &c.  cannot  mean  a  definite  period,  within  which  a 
purchase  was  to  be  made ;  for  the  deed  goes  on  to  provide  for  pay- 
ing both  principal  and  interest  absolutely  to  the  children.     That 
expression  means  only,  till  they  shall  choose  to  make  use  of  their 
option.     The  moment  the  purchase  and  settlement  become  inappli- 
cable the  bounds  of  the  mean  time  become  indefinite.      The  wife 
therefore  never  having  called  upon  her  husband  or  the  trustee  to 

(1)  2  Vem.  181. 

(2)  Amb.  750. 

(3)  1  P.  Wms.  149. 
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lay  out  the  money,  she  must  be  supposed  to  have  meant  the  husband 
to  take  it,  as  she  took  it  herself;  and  the  question  is  precisely  the 
same,  as  if  she  had  left  children.  If  there  had  been  children,  and 
the  heir,  after  they  had  received  their  shares  had  called  upon  the 
trustee  to  lay  it  out  in  land,  and  call  back  what  had  been  paid,  it 
would  have  been  impossible.  In  the  event  there  is  no  direction  in 
words :  but  there  is  irresistible  implication.  Having  no  children,  it 
was  natural  for  her  not  to  make  an  appointment ;  knowing,  that  her 
husband,  the  only  object,  would  take  it. 

In  this  case  there  is  no  Equity  for  the  heir  at  law  against  the  per- 
sonal representative.  The  cases  upon  that  point  are  very  numerous. 
Chichesiery.  Bkkerstaffe  (1).  Curling  v.  May  cited  in  Ouidot  v. 
Qvidot  (2).  Stfmona  v.  Rviter  (3).  The  Court  never  considers 
money  as  land  or  land  as  money,  except,  where  the  direction  or  cov- 
enant is  imperative  and  absolute.  Walker  v.  Denne  (4),  which,  un- 
derwent great  discussion,  shows,  how  little  stress  is  to  be  laid  upon 
the  limitation  to  the  right  heirs.  It  shows  only,  that  they  do  not 
know  what  to  do  with  it ;  and  meant  to  do  nothing  with  it,  unless 
a  settlement  should  be  made.  The  clear  object  of  this  deed  was, 
that  there  should  be  no  investment  in  land,  till  the  destination  of 
that  investment  should  be  marked  out  by  the  settlement  She  was 
not  confined  to  any  particular  mode  ;  for  she  might  have  done  it  by 
letting  her  husband  take  the  interest  for  life  ;  the  children  taking  the 
capital  absolutely  ;  and  by  not  making  any  settlement  she  has  made 
an  option,  that  it  shall  remain  in  statu  quo.  This  Court  will  not  ex- 
ecute executory  contracts  for  volunteers ;  though  perhaps 
[*  395]  they  might  *  for  persons,  who  might  enter  into  the  contem- 
plation of  parties,  though  remotely,  as  children  of  another 
marriage. 

The  Attorney  General^  [Sir  John  ^Etford\^  in  reply.  The  cases 
cited  are  perfectly  inapplicable  to  this  case.  They  are  all  cases  of 
option  ;  such  as  Walker  v.  Denne.  Where  there  is  a  simple  direc- 
tion, and  not  an  imperative  trust,  it  shall  be  taken  as  found.  CAt- 
chcater  v.  Bickerstaffe  was  the  case  of  an  heir  endeavoring  to  make 
the  personal  representative  debtor ;  where  all  the  trusts  of  the  settle- 
ment were  at  an  end  before  the  deatli  of  Sir  Charles  Bickerstaffe. 
The  debt  was  extinguished  ;  and  could  not  be  revived  for  the  heir. 
In  Pulteney  v.  Lord  Darlington  (5)  it  was  held,  that  the  heir  could 
not  make  the  personal  representative  debtor  simply  for  that  purpose. 
But  in  Lechmere  v.  Lechmete  (6)  Lady  Lechmere  had  a  right  to  have 
it  laid  out ;  and  the  Court  would  not  let  her  relinquish  her  right.   The 

(1)  2Veni.295. 

(2)  3  Atk.  254 ;  see  also  Swann  v.  Fonnereau,  HaUiday  v.  Hudson,  Crojl  v. 
SIw,  Kenndl  v.  MhoU,  ante,  vol.  iii.  41,  210;  vol.  iv.  60,  802;  and  other  cases 
referred  to  in  the  note  to  the  last  mentioned  case,  804,  ti. ;  an/e,  303;  and  the 
notes,  L  45, 204 :  post,  vol.  vL  198. 

(3)  2  Vern.  227: 

(4)  ^nte,  vol.  ii.  172. 

(5)  1  Bro.  C.  C.  223. 

(6)  3  P.  Wras.  211. 


1800.]  WMELDALE    t^.  PARTRIDGE.  395 

question  has  always  been,  whether  the  trust  was  at  an  end  oi*  not. 
In  Symons  v.  Rutter  there  was  an  express  remainder. 

In  this  case  there  is  an  express  agreement,  that  the  money  shall 
be  laid  out  in  land  as  soon  as  conveniently  may  be.  There  is  no 
control  upon  the  part  of  the  husband  or  wife.  The  instrument  goes 
on  to  direct  the  uses  of  the  land,  when  purchased.  The  power  of 
appointment  is  of  the  land,  when  purchased :  but  they  have  no  con^ 
trol  over  the  purchase.  The  evident  intention  was,  that  this  prop- 
erty should  not  go  to  the  husband  but  by  the  act  of  the  wife. 
Then  the  provision  in  the  mean  time,  until  this  purchase  and  settle- 
ment could  be  made,  imports,  that  it  was  to  be  made,  as  soon  as  it 
could  be.  Consider  the  nature  of  that  provision.  Why  is  the  in- 
strument silent  beyond  that  limitation  to  the  wife,  considering  it  as 
absolutely  bound  by  the  previous  direction  ?  The  ground  of  their 
claim  is  implication  of  intention,  that  this  property  shall  go  to  the 
personal  representative.  If  that  had  been  the  intention,  there  would 
have  been  an  express  declaration.  The  necessary  implication  is, 
that  it  shall  go,  as  directed  in  the  former  instance :  that  is,  to  the 
family  of  the  wife,  and  not  of  the  husband.  This  case  therefore  is 
within  the  common  rule.  There  was  no  option.  The  fund 
was  to  be  laid  out  in  land  ^  according  to  the  terms  of  the  [*  396] 
settlement ;  and  the  wife  could  have  compelled  it,  if  the 
husband  had  been  unwilling. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I  am 
rather  inclined  with  you.  The  only  question  is,  whether  the  settle- 
ment itself  has  not  in  case  of  the  wife's  death  turned  this  into  money, 
and  put  an  end  to  any  claim  of  it  as  land.  Nothing  is  so  clear  as 
that  it  must  have  gone  as  money,  if  there  had  been  children.  So 
during  the  husband's  life,  I  think,  the  lieir  could  not  have  had  it  laid  out 
in  land.  The  husband  and  children  would  have  a  right  to  receive  it 
as  money  :  but  after  his  death,  and  when  there  are  no  children,  I 
doubt,  whether  that  did  not  change  it,  and  give  the  heir  a  right  to 
have  it  laid  out.     I  will  look  into  it. 

May  24<A.  Master  op  the  Rolls.  The  question  is,  whether 
upon  the  true  construction  of  this  deed  this  sum  of  1200Z.  is  to  be 
considered  as  land  or  money.  In  determining  that  question  the  only 
consideration  must  be,  whether  the  character  of  land  has  been  affixed 
to  this  property ;  so  that  the  Plaintiff,  as  one  of  the  heirs  of  Susanna 
Wilby,  has  a  right  to  call  to  have  this  property  conveyed  to  him,  as 
heir. 

The  rules  and  principles,  by  which  this  case  is  to  be  decided,  arc 
so  well  known,  and  the  doctrine  was  so  much  considered,  and  so 
fully  discussed,  in  the  very  able  argument  of  Lord  Eldon  in  Ackroyd 
y,  Smithscn  (1)  that  it  is  almost  unnecessary  to  state  them :  but  I  will 
i^peat  the  words  of  Sir  Thomas  Sewell  in  Fletcher  v.  Ashbumer  (2). 

"  Nothing  is  better  established  than  this  principle ;  that  money 

(1)  3  P.  Wms.  22,  Mr.  Cox's  note ;  1  Bro.  C.  C.  503. 

(2)  1  Bro.  C.  C.  497. 
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directed  to  be  employed  in  the  purchase  of  land,  and  land  directed 
to  be  sold  and  turned  into  money,  are  to  be  considered  as  that  spe- 
cies of  property,  into  which  they  are  directed  to  "be  converted;  and 
this,  in  whatever  manner  the  direction  is  given  ;  whether  by  will,  by 
way  of  contract,  marriage  articles,  settlement,  or  otherwise ;  and 

whether  the  money  is  actually  deposited,  or  only  cove- 
[♦  397]      nanted  to  be  paid ;  *  whether  the  land  is  actually  conveyed, 

or  only  agreed  to  be  conveyed.  The  owner  of  the  fund 
or  the  contracting  parties  may  make  land  money,  or  money  land  (1)." 
Nothing  can  be  more  clear  than  that  principle ;  and  the  only 
question  in  every  case  similar  to  this  is,  whether  the  character  of 
land  or  money  is  definitively  or  imperatively  affixed  to  the  property ; 
or  whether  it  is  left  as  matter  of  uncertainty,  in  what  manner 
the  owner  of  the  property  intended  it  to  descend.  The  ques- 
tion in  this  case  therefore  is,  whether  Edward  Wilby  and  Su- 
sanna, his  wife,  have  under  the  circumstances  declared  their  inten- 
tion, that  this  property  should  be  land,  and  settled,  with  the  ultimate 
remainder  to  the  heirs  of  Susanna  Wilby.  All  the  cases  were  very 
fully  considered  by  the  Lord  Chancellor  in  Walker  v  Denne ;  and 
the  rule  I  have  just  considered,  and  taken  from  Fletcher  v.  Ashbtir- 
ner,  was  commented  upon  by  his  Lordship.  I  have  now  to  decide, 
whether  this  character  of  land  is  imperatively  and  definitively  impress- 
ed upon  this  fund ;  and  whether  under  the  circumstances  it  is  to  be 
so  considered. 

It  is  perfectly  clear,  that,  if  this  money  had  been  laid  out  in  land 
during  the  life  of  the  husband  and  wife,  it  must  have  been  considered 
as  real  estate  :  but,  I  confess,  it  appears  to  me,  that  after  her  death 
it  had  no  such  character  as  land  impressed  upon  it  in  such  a  man- 
ner as  to  entitle  the  heir  at  th'ls  time  to  call  upon  the  Court  to  de- 
clare, that  it  was  to  all  intents  and  purposes  land.  After  her  death  it 
was  to  be  received  and  enjoyed  as  money  :  if  she  survived,  it  was  even 
to  be  received  by  her  as  money.  I  am  therefore  of  opinion,  the  heir 
is  not  now  entitled  to  come  into  this  Court  to  convert  the  property, 
in  order  to  give  it  a  descendible  quality,  of  which  he  is  to  have  the 
benefit.  If  it  should  not  be  laid  out  during  the  joint  lives  of  the 
husband  and  wife,  there  are  evident  marks  of  their  intention,  that  it 
should  be  considered  as  personal  property,  and  be  received  by  her 
as  such  ;  and  then  it  is  a  most  extraordinary  thing  to  say,  her  heir 
has  a  right  to  take  it  as  a  different  species  of  property  (a). 

(1)  1  Bro.  C.  C.  im.  ^ 

(a)  In  general,  Courts  of  Equity  do  not  interfere  to  change  the  quality  of  the 
property  as  the  testator  or  tlie  intestate  has  letl  it,  unless  there  is  some  dear  act 
or  mteniion,  by  which  he  has  unequivocally  fixed  upon  it  throughout  a  definite 
character,  either  as  money  or  as  land.  It  is  said  that  there  is  not  a.  spark  of 
Equity  between  the  heir  and  the  next  of  kin  as  to  the  right  of  nropcrty  in  Buch 
cases.  To  establish  a  conversion,  the  will  must  direct  it  absolutely  or  6ut  and  out, 
for  all  purposes,  not  merely  those  of  the  devise,  irrespective  of  contingencies  and 
independent  of  all  discretion.  Wright  v.  Trusiets  of  Mdh.  Epis.  Chwrch^  1  Hofil 
203 ;  Claif  v.  Hart,  7  Dana,  11 ;  2  Story,  Eq.  Jur.  §  1214 ;  Evans  v.  KingshenVj  2 
Rand,  120;  1  Williams,  Executors,  (?d  Am.  ed.)  454,  455 ;  2  Kent,  (oUi  ed.)  ^, 
note. 

VOL.  V.  23* 
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According  to  the  opinion  I  have  formed  upon  this  case  it  is  not 
necessary  to  consider,  what  would  have  been  the  efiect  of  the  limit- 
ation ;  supposing  this  to  be  real  estate. 

The  bill  must  therefore  be  dismissed :  but  certainly  in     [*  398] 
a  case  like  this  I  will  not  dismiss  it  with  costs,  if  I  can 
avoid  it.     Take  it  as  dismissed  without  costs  (1). 

The  Attorney  General  [Sir  John  Mitford]^  observed,  that  in 
Cranch  v.  Brisset,  where  a  biU  was  necessarily  to  be  filed  by  some 
person,  Sir  Thomas  Sewell  ordered  the  costs. to  be  paid  out  of  the 
fund :  though  he  felt  himself  obliged  to  dismiss  the  bill  (2). 

1.  Whether,  in  aU  cases,  inhere  the  limitations  of  uses  in  land,  directed  by  a 
testator  to  be  purchased  with  his  personal  assets,  become  united  in  the  same  indi- 
vidual who  is  entitled  to,  and  has  actual  possession  of,  the  testator's  personal 
estate,  tJie  uses  ought  to  be  considered  as  discharged  ond  merged ;  or  whether 
the  generality  of  that  doctrine  may  admit  some  quafification;  see,  an/e,  the  notes 
to  RaMeigh  v.  Master,  1  V.  201. 

2.  As  to  the  quality  which  a  devised  interest  may  retain,  if  a  question  arise  be- 
tween a  testator's  real  and  personal  representatives ;  and  the  circumstances  which 
may  g^ve  to  such  devised  interest  the  clearly  impressed  character  of  money,  or 
leave  it  still  clotlied  with  a  resulting  trust  for  the  heir  as  land ;  who,  even  if  the 
conversion  has  been  completed,  may  elect  that  the  produce  of  such  conversion, 
resulting  to  him  shall  remain  impressed  with  the  character  of  land ;  though,  if  ho 
make  no  election,  (and  the  conversion  was  not  merely  directed  for  a  particular 
purpose  which  failed,)  the  resulting  interest  will  devolve  upon  himself  as  person- 
alty, and  if  the  question  arose  between  his  representatives,  would  be  considered 
as  such ;  see  notes  2  and  3  to  Ktdnof  v.  Couasmaker,  1  V.  436. 

ti.  That  where  a  Court  of  Equity  has  directed  a  provisional  sale  of  a  testator's 
real  estate,  should  such  sale  turn  out  to  have  been  made  unnecessarily,  the  Court 

If  land  is  directed  to  be  sold  for  specific  purposes,  and  they  fail,  it  will  go  to 
the  heir  as  real  estate.  Or  if  after  such  purposes  are  accomplished,  a  surplus 
remains  undisposed  of,  the  herr  will  be  entitled  to  it  J^orlh  v.  Valky  C.  W.  Dud. 
Eq.  212;  Bogert  v.  Hertdl,  i  Hill,  492;  1  WiUiams,  Executors,  {2d  Am.  ed.) 
455;  Httwlty  v.  James,  7  Paige,  213;  5.  C.  5  Paige,  318;  Esiaie  of  Tilghman,  5 
WharL  44 ;  SnowkUl  v.  SnowhiU,  1  Grcenl.  Ch.  30. 

Where  a  testator  directs  his  real  estate  to  be  sold  and  the  mixed  fund  arising 
firom  the  sale  of  the  real  and  the  personal  estate  to  be  applied  to  certain  specified 
purposes,  if  any  part  of  the  disposition  fails,  then  in  proportion  as  the  real  estate 
would  have  contributed  to  that  disposition,  it  is  to  be  considered  as  failing  for  tlie 
benefit  of  the  heir  at  law  and  as  so  much  real  estate  in  that  event  undisposed  of. 
]  Williams,  Executors,  (2d  Am.  ed.)  455,  45(). 

As  to  the  doctrine  of  Equitable  Conversion,  see  farther,  Crcdg  v.  Leslkj  3 
Wheat  as,  577 ;  BeveHy  v.  PeUr,  10  Peters,  532,  533;  Stephetuon  v.  Yandle,  3 
Hayw.  109;  Leadenhamw.  Michotaon,  1  Har.  &  Gill,  267 ;  Matter  of  Jjord  Lismore, 
1  Hogan,  177;  Mar$k  v.  IVheeUr,  2  Edw.  156;  ^mphieU  v.  Parke,  1  Sim.  275; 
^Vci%  V.  Skinner,  1  Dev.  &  Bat  468;  ^nstice  v.  Brown,  6  Paige,  448;  Van 
Vedden  v.  Van  Vechien^  8  Paige,  105;  Prodor  v.  Ferebet,  1  Ired.  Eq.  143;  Ram 
on  Assets,  ch.  14,  §  1,  p.  204-209;  Bunce  v.  Vandergrijt,  8  Paige,  37;  Fonbl. 
Eq.  b.  1,  ch.  6,  §  9,  note  (t);  Fldcker  v.  .^hbumer,  1  Bro.  C.  C.  (Am.  ed.  1844,) 
497,  and  notes  r  HewiU  v.  fTright,  ib.  86-90,  and  notes;  CoU  v.  Cook^  7  Paige, 
534 ;  Kane  v.  GoU,  24  Wendell,  660 ;  Rviherford  v.  Green,  2  Ired.  Eq.  122 ;  Rend- 
ing V.  Blackivdl,  1  Bald.  C.  C.  166 ;  RhinthaH  v.  Harrison,  ib.  177 ;  2  Kent,  (5th 
cd.)  230,  note;  RaMeigh  v.  Master,  ante,  1  V.  201,  note  (a);  2  Story,  Eq.  Jur. 
§  1212-1214 ;  fFalker  v.  Denne,  ante,  2  V.  170,  notes  (a),  (by  .. 

(1)  This  decree  affirmed  upon  a  rehearing  by  Lord  Eldon.    Post,  vol.  vin.  227. 

(2)  See  the  note,  ante,  vol.  i.  205. 
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without  interfering  with  the  title  of  the  purchajser,  will  adjust  the  equities  of  the 
several  classes  of  representatives ;  see  note  3  to  Walker  v.  Dennty  2  V.  170. 

4.  As  to  the  resulting  trust  in  favor  of  the  heir,  even  when  a  testator  has 
directed  a  conversion  **out  and  out,**  but  has  not  made  a  complete  and  valid  dis- 
position of  the  produce ;  see  note  1  to  HaUidtofv,  Hudfotiy  3  Y.  210. 


WELLS  V.  PRICE. 

[Rolls.— 1800,  Mat  27.] 

Upon  a  settlement  of  the  fortune  of  a  ward  of  the  Court,  who  had  married  a  man 
of  no  property,  the  Court  took  care  to  secure  a  provision  for  a  future  marriage,  (a) 

Upon  the  marriage  of  a  female  infant,  a  ward  of  the  Court,  the 
husband,  having  no  property  of  his  own,  was  ordered  to  lay  before 
the  Master  proposals  for  a  settlement  of  his  wife's  fortune  (1). 

By  the  settlement  proposed  the  trust  of  the  capital  being  con- 
fined to  the  children  of  the  present  marriage,  it  was  directed  to  be 
varied  in  that  respect ;  and  that  the  trust,  in  case  she  should  survive 
her  husband,  should  be  for  all  and  every  the  children  of  the  said 
Sarah  by  her  present  or  any  future  husband ;  with  a  power  to  her 
to  settle  upon  such  after-taken  husband,  in  case  he  should  survive 
her,  any  proportion  of  the  dividends,  not  exceeding  one  moiety 
thereof,  for  his  Ufe. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden]  observ- 
ed, that  upon  such  marriage  of  a  ward  of  the  Court,  the  whole  fortune 
being  her's,  and  the  husband  having  nothing  to  settle,  he  never 
would  allow  it  to  be  tied  up  to  the  children  of  that  marriage ;  by 
which  in  case  she  has  one  child  by  him,  he  becomes  a  purchaser  of 
her  whole  fortune  for  that  child  (2). 

See,  anUf  the  note  to  Sleoens  v.  Savtige,  1  V.  154,  and  note  1  to  StadbtoU  v. 
Beaumont,  3  V.  89. 

(a)  See  1  Macpherson  on  Infants,  (Lond.  ed.  1841,)  ch.  20,  p.  202, 203. 

(1)  Stevens  v.  Savage,  ante,  vol.  i.  154,  and  the  note,  155. 

(2)  ,^nte,  Chassaing  v.  Parsonage,  15 ;  Winch  v.  James,  vol.  iv.  386 ;  post.  Mil- 
let V.  Rowse,  vii.  419.  As  to  the  extent  to  which  the  Court  will  eo  in  providing^ 
for  a  second  marriage,  Bathitrst  v.  Murray,  viii.  74 ;  Halsey  v.  Halsey,  zL  471 ; 
Long  V.  Long,  2  Sinu  &  Stu.  119. 
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HOLLOW  AY  V.  HOLLOW  AY. 

[Rolls.— 1800,  Mat  20,  29.] 

Testator  bequeathed  5000/.  in  tnist  for  his  daughter  A.  for  life,  and  after  her 
decease  for  such  child  or  children,  as  she  shall  leave  at  her  decease,  in  such 
shares  as  she  should  think  proper ;  and  in  case  she  shall  die,  leaving  no  child, 
(which  was  the  event)  then  as  to  10002.  for  her  executors,  administratorB,  or 
assigns ;  and  as  to  the  remaining  40002.  in  trust  for  such  person  or  persons 
^  as  shall  be  my  heir  or  heirs  at  law." 

The  40001.  vested  in  A.  and  the  other  two  daughters  of  the  testator,  being  his  co- 
heiresses at  law  and  next  of  kin  at  his  death.  If  that  union  of  characters  had 
not  occurred,  Quart,  whether  the  next  of  kin  could  not  claim ;  and,  supposing 
the  heirs  intended,  what  description  of  heirs,  [p.  S39,] 

Prima  fade  words  must  be  understood  in  their  leffal  sense,  unless  by  the  context 
or  express  words  plainly  appearing,  intended  otnerwise,  (a)  [p.  401.] 

Edward  Reeves  by  a  codicil/ dated  the  2l8tof  July,  1763,  gave 
to  trustees  the  sum  of  5000Z. ;  in  trust  to  put  the  same  out  at  in- 
terest on  Government  or  other  securities,  and  to  pay  the  interest, 
income  and  produce,  thereof  to  his  daughter  Hindes  for  and  during 
the  term  of  her  natural  life,  separate  and  apart  from  her  husband. 
The  codicil  then  proceeded  thus : 

"  And  after  the  decease  of  my  said  daughter  Hindes  then  upon 
this  farther  trust,  that  they,  the  said  Augustine  Batt  and  Benjamin 
HoUoway,  their  executors  or  administrators,  do  pay  the  said  5000Z. 
unto  such  child  or  children  of  my  said  daughter  Hindes  as  she  shall 
leave  at  the  time  of  her  decease  in  such  shares  and  proportions  as 
she  shall  think  proper  to  give  the  same ;  and  in  case  she  shall  die 
leaving  no  child,  then  as  to  lOOOZ.,  part  of  the  said  5000Z.,  in  trust 
for  the  executors,  administrators  or  assigns,  of  my  said  daughter 
Hindes ;  and  as  to  the  4000/.  remainder  of  the  said  5000/.,  in  trust 
for  such  person  or  persons  as  shall  be  my  heir  or  heirs  at  law." 

The  testator  died  in  1767  ;  leaving  his  daughter  Susannah  Hindes 
and  two  other  daughters  his  co-heiresses  at  law  and  his  next  of  kin 
at  the  time  of  his  death.  Susannah  Hindes  having  survived  her 
husband  died  without  issue  in  August,  1798. 

The  bill  was  filed  by  the  great-grandchildren  of  the  testator  by 
his  two  other  daughters,  the  Plaintiffs  being  his  co-heirs  at  law  at 
the  death  of  Susannah  Hindes,  against  the  representatives  of  the 
surviving  trustee,  and  against  several  other  persons,  who  with  the 
Plaintiffs  were  the  next  of  kin  of  the  testator  and  of  Susannah 
Hindes ;  praying,  that  the  Plaintiffs,  as  co-heirs  of  the  testator  at 
the  death  of  Susannah  Hindes,  may  be  declared  entitled  to  the  said 
4000/.^  &c. ;  or  in  case  the  Court  shall  be  of  opinion,  that  any 
other  construction  ought  to  be  put  upon  such  bequest,  then  that  the 
rights  of  the  Plaintiffs  and  Defendants  may  be  declared,  &c. 

Mr.  Richards  for  the  Plaintiffs.  The  construction  upon  this 
codicil  must  be,  that  the  testator  meant  his  hqirs  at  law  at  the 

(a)  2  Williams,  Executors,  (2d  Am.  ed.)  788, 789 ;  Mouncey  v.  Blumirc,  4  Russ. 
386, 387 ;  /<fe  V.  Mt,  5  Mass.  500 ;  Movoatt  v.  Carow,  7  Paige,  32a 
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death  of  his  daughter  Susannah  Hindes.  He  meant  the  des- 
cription of  persons,  that  are  in  law  the  heirs ;  having  before 
given  to  executors,  administrators,  &c.  Mrs.  Hindes  must  be 
necessarily  'known  to  be  likely  to  be  one  of  his  heirs  at  law ; 
and  he  gives  this  sum  of  5000Z.  to  her  for  life  in  contemplation 
of  her  surviving  him;  and  it  is  clear,  he  did  not  intend,  she 
should  take  any  thing  more  than  what  he  gave  her  expressly.  He 
could  not  therefore  mean,  that  his  own  heirs  at  law  at  the  time  of 
his  death  should  take  ;  knowing,  that  daughter  would  be  one.  He 
knew  how  to  give  to  executors,  administrators  and  assigns :  then 
giving  this  sum  of  4000/.  in  other  words  he  gives  it  to  those,  to 
whom  common  usuage  and  the  law  affixes  the  meaning  of  heirs  at 
law. 

Mr.  Martin  for  the  personal  representatives  of  Benjamin  Hollo- 
way,  a  grandson  of  the  testator,  contended,  that  the  testator  did  not 
mean  to  confine  it  to  heirs  living  at  the  death  of  the  person  entitled 
for  fife ;  but  intended  his  own  heirs  generally. 

Mr.  Romilly  and  Mr.  JSeZ/,  for  the  next  of  Kin  of  the  testator. 
No  case  can  be  found  at  all  appficable  to  this.  The  testator  did 
not  mean  to  give  this  sum  of  4000?.  to  any  person  by  description  : 
but  the  Court  must  understand  him  to  mean,  that  it  shall  go,  as  the 
law  would  give  it.  The  construction  must  be,  first,  that  he  meant 
next  of  kin :  secondly,  the  next  of  kin  at  the  death  of  the  person 
entitled  for  life.  Speaking  of  a  particular  species  of  property  he 
must  be  taken  to  mean  heirs  with  reference  to  that  property.  Sup* 
pose,  he  had  said  '<  heirs  at  law  of  his  personal  estate,"  they  could 
not  take  it  with  that  descendible  quality  real  estate  would  have. 
The  only  way  to  effectuate  the  intention  is  to  suppose  him  speaking 
of  persons  existing  at  the  time  the  fund  becomes  distributable ;  and 
then  it  means  those  persons,  who  shall  be  heirs  at  law  (speaking 
inaccurately)  of  his  personal  estate. 

There  are  many  cases,  proving,  that  it  must  mean  persons  at  the 
death  of  the  person  entitled  for  life.  The  excepted  cases  are  cases 
of  children  ;  in  which  the  time  has  been  referred  to  the  period,  when 
they  want  the  portion ;  not,  when  it  becomes  distributable  ;  which  is 
the  general  construction  ;  for  wherever  there  is  no  other  gift  except 
the  distribution  at  a  particular  time,  it  means  persons  an- 
[*401]  swering  the  description  at  that  time  H).  Here  *  there  are 
no  words  of  gift  speaking  to  any  particular  time  except  the 
death  of  Susannah  Hindes. 

Mr.  Richards  in  reply.  The  whole  frame  of  this  will  is  providing 
for  persons,  that  shall  be  living  at  the  death  of  Mrs.  Hindes.  As  to 
the  lOOOZ.  it  was  in  the  testator^s  contemplation  that  it  should  be 
paid  after  her  death  to  some  persons  representing  her.  From  that 
there  is  a  fair  inference,  that  the  other  sum  was  to  be  given  to  some 
person,  who  should  be  living  at  that  time ;  and  it  is  impossible  to 

(] )  Ante,  Batsford  v.  KebheU,  Wadkij  v.  JSTorlh,  vol.  ill.  373, 364 ;  BooOt  v.  Boolft, 
iv.  399;  Mtmkhouse  v.  Holmty  1  Bro.  C.  C.  398;  Bmyon  v.  Maddkon,  2  Bro.  C. 
C.  75. 
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contend,  that  he  meant  her  to  take  it  as  one  of  his  heirs  at  law.  He 
knew  how  to  give  it  to  her,  if  he /meant  it.  It  cannot  be  supposed, 
he  meant  she  should  take  any  thing  under  this  disposition  of  the 
4000/.  Whoever  takes  it  must  take  by  the  bequest.  It  is  not  as 
the  law  gives  it.  "  Heirs  at  law  "  are  words  of  a  distinct  meaning ; 
and  as  good  a  description  as  "  next  of  kin.''  The  natural  sense  of 
the  words  do  not  apply  to  next  of  kin. 

The  Master  of  the  Rolls  observed,  that  the  construction,  that 
heirs  at  any  other  time  than  the  death  were  intended,  would  require 
something  very  special ;  and  that  Phillips  v.  Garth  (1)  is  like  this 
case. 

May  29th,  Master  of  the  Rolls  [Sir  Richard  Pepper  Ar- 
den].  This  question  arises  upon  a  very  doubtful  clause  in  this  cod- 
icil. Unquestionably  it  is  competent  to  a  testator,  if  he  thinks  fit, 
to  limit  any  interest  to  such  persons  as  shall  at  a  particular  time 
named  by  him  sustain  a  particular  character  (a).  The  only  question 
is,  whether  upon  the  true  construction  of  this  codicil  it  must  neces- 
sarily be  intended,  he  did  not  mean  by  these  words  what  the  law 
prima  facie  would,  strictly  speaking,  intend,  heirs  at  law  at  the  time 
of  his  death.  A  testator  certainly  may  by  words  properly  adapted 
show,  that  by  such  words  persona  designata,  answering  a  given  char- 
acter at  a  given  time,  is  intended.  But  prima  fade  these  words  must 
be  understood  in  their  legal  sense,  unless  by  the  context  or  by  ex- 
press words  they  plainly  appear  to  be  intended  otherwise.  In  this 
case  these  words  are  not  necessarily  confined  to  any  particular  time : 
nor  from  the  nature  of  the  gift  is  there  arty  necessary  inference,  that 
it  should  not  mean,  what  the  law  would  take  it  to  mean,  heirs  at  the 
death  of  the  testator.  It  is  not  like  the  case  of  Long  v. 
BlackaU  (2).  The  words  there  put  it  out  of  ♦the  power  [*402] 
of  the  Court  to  put  upon  it  any  other  interpretation  ;  though 
it  was  much  contended,  that  it  meant  at  the  death  of  the  testator. 
In  that  case  the  word  "  then  "  plainly  proved,  that  the  personal  rep- 
resentatives at  the  time  of  the  death  w^ere  not  intended  ;  and  if  that 
word  had  not  occurred,  there  was  a  great  deal  to  show,  it  could  not 
be  the  intention  (and  that  applies  here)  ;  for  there  the  wife  was  his 
executrix ;  and  it  would  have  been  a  strange,  circuitous,  way  of 
giving  it  to  her. 

In  Bridge  v.  Abbott  (3)  and  Evans  v.  Charles  (4)  a  great  deal 
of  discussion  took  place  upon  such  words  as  these.  In  the  first  of 
these  cases  it  was  contended,  and  I  had  for  some  time  little  doubt 
upon  it,  that  it  was  intended  to  give  a  vested  interest,  to  a  party, 
who  was  dead  before :  but  from  the  absurdity  of  that  and  of  letting 
it  be  transmissible  from  a  person,  in  whom  it  never  vested,  I  was  of 

(1)  3  Bro.  C.  C.  64. 

(a)  See  2  Williams,  R'secutore,  (2d  Am.  ed.)  829,  830. 

(2)  AtiU^  vol.  iii.  486;  Jonts  v.  Colhtck^  posiy  viii.  38. 

(3)  3  Bro.  C.  C.  224 ;  [(Am.  cd.  1811,)  p.  227,  note  (a).] 

(4)  1  Anstr.  128. 
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opinion,  that  upop  the  true  construction  it  must  have  been  intended 
such  persons  as  at  the  death  of  the  testatrix  would,  if  John  Webb 
had  then  died, -have  been  his  personal  lepresentatives.  I  wish  to 
add  a  few  wofds  to  the  Report  of  that  case,  to  show,  what  the 
decree  was.  The  Report  states,  that  I  declared  the  persons  entitled 
as  legal  representatives  to  be  the  persons,  who  would  have  been 
entitled  as  next  of  kin  to  John  Webb  at  the  death  of  Mary  King. 
I  desire,  that  these  words  may  be  added :  <'  in  case  he  had  at  that 
time  died  intestate."  I  befieve,  those  words  were  added  in  the 
decree. 

The  case  of  Evans  v.  Charles  arose  upon  similar  words,  but  under 
very  dissimilar  circumstances.  Lord  Chief  Baron  Eyre  observes 
upon  Bridge  v.  Ahhot ;  and  though  the  decision  of  the  Court  was 
different  from  mine,  they  seem  to  think  my  opinion  right  in  that 
case.  Evans  v.  Charles  was  determined  upon  other  grounds ;.  upon 
which  the  Court  of  Exchequer  felt  themselves  obliged  to  give  to  the 
administratrix  of  the  creditor.  There  is  certainly  an  obvious  dis- 
tinction between  them.  It  was  truly  said  in  Evans  v.  Charles,  that 
it  must  always  be  taken  together  with  the  context.  The  words 
must  have  their  legal  meaning,  unless  clearly  intended  otherwise. 
In  this  case  I  was  struck  with  the  circumstance  of  the  gift  to  the 
daughter  for  life,  &c. ;  giving  it  to  the  heirs  at  law ;  of  whom  she 
would  be  one.  But  that  alone  would  not,  I  apprehend, 
[^  403]  ^  be  sufficient  to  control  the  legal  meaning  of  the  words. 
If  an  estate  for  life  was  devised  to  one,  and  after  his  death 
to  the  right  heirs  of  the  testator,  it  never  would  be  held,  that, 
though  the  tenant  for  life  was  one  of  the  heirs,  that  would  reduce 
him  to  an  estate  for  life :  but  he  would  take  a  fee. 

Long  V.  BlackaU  has  that  very  leading  distinction  from  this  case 
upon  the  word  "  then ; "  that  there  could  be  no  doubt  personal 
representatives  at  a  given  time  were  intended.  I  must  therefore 
hold,  that,  if  that  word  had  not  occurred,  the  judgment  of  the  Lord 
Chancellor  would  not  have  been  such  as  it  was ;  but,  as  it  is,  I  per- 
fectly concur  in  that  judgment,  together  with  the  argument  from  the 
circumstances. 

In  this  case  I  cannot  upon  that  ground  alone,  that  the  daughter 
named  in  the  will  was  one  of  the  heirs  at  law,  hold,  that  heirs  at  a 
particular  time  were  intended.  My  opinion  is,  that  there  is  not 
enough  in  this  will  to  give  the  words  any  other  than  their  prima 
facie  construction :  heirs  at  law  at  his  own  death.  If  so,  it  would 
be  a  vested  interest  in  the  persons  answering  that  description  at  his 
own  death  (a).  I  have  not  put  this  construction  upon  it  in  order  to 
avoid  the  difficulty,  that  would  otherwise  arise :  but  I  am  very  glad, 
that  this  relieves  me  from  the  necessity  of  stating,  who  are  meant  by 
the  words  "  heirs  at  law  "  as  to  the  property,  which  is  the  subject  of 
this  bequest.  This  is  personal  property ;  and  it  is  said,  that  though 
"heirs,"  itc.  have  a  definite  sense  as  to  real  estate,  yet  as  to  per- 

(a)  Sec  Ballard  v.  Ballard,  16  Pick.  41 ;  Bowers  v.  Poritr,  4  Pick.  196. 
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sonal  estate  it  must  mean  such  perspn  as  the  law  points  out  to  suc- 
ceed to  personal  property.  I  am  much  inclined  to  think  so.  If 
personal  property  was  given  to  a  man  and  his  heirs^it  would  go  to 
his  executors.  I  rather  think,  if  I  was  under  the  necessity  of  de- 
ciding this  point,  I  must  hold  it  heirs  quoad  the  projierty  (a) :  that 
is,  next  of  kin :  but  I  am  relieved  from  that ;  as,  if  heirs  at  his  death 
are  meant,  they  are  the  same  persons :  the  three  daughters  being 
both  heirs  and  next  of  kin ;  and  if  they  did  not  take  as  heirs  at  lawf 
they  took  an  absolute  interest  in  themselves  in  the  personal  estate. 
Great  difficulties  would  arise  from  the  construction,  that  heirs  at 
law  are  intended,  and  applying  it  to  personal  property.  He  might 
have  different  heirs  at  law :  heirs  descending  from  himself  as  first 
purchaser :  heirs  ex  parte  paiema  and  ex  parte  tnatema,  I 
*  am  inclined  to  think,  the  Court  would  in  such  a  case  con-  •[*  404] 
sider  him  as  the  first  purchaser ;  so  as  to  take  in  both  lines. 
However  there  is  no  occasion  to  say  any  thing  upon  that. 

Declare,  that  the  words  '<  heir  or  heirs  at  law  "  in  this  wilf  must 
be  taken  to  mean  heir  or  heirs  at  law  at  the  time  of  the  testator's 
death;  and  that  the  sum  of  4000Z.  vested  in  his  three  daugh- 
ters (1).  

L  For  a  statement  of  some  of  the  leading  rales  n»  to  the  construction  of  testa- 
mentaiy  instruments,  and  of  the  exceptions  which  those  general  rules  occasion- 
ally admit  in  favor  of  a  te8tator'<B  intent,  ut  res  magia  valeat  quam  pereat ;  see,  anUf 
notes  4,  5,  6  to  Blake  v.  Bunhwry,  1  V.  194. 

2.  That  a  bequest  to  a  testatoi'a  '^  legal  representatives,'*  or  a  direction  that  his 
whole  personal  property  shall  pass  "according  to  law,"  may,  when  an  executor 
has  been  appointed,  bear  one  interpretation  favorable  to  the  testator's  next  of  kin,  ^ 
and  another  in  favor  of  the  executor;  which  ambiguity  the  Court  will  endeavor  to 
resolve  by  a  close  examination  of  the  whole  context  of  the  will ;  see  the  note  to 
Jennings  v.  GalUiiwre,  3  V.  146 ;  and  that  the  same  rule  will  be  followed,  where 
the  testator  has  used  the  technical  words  **  heir  male,"  or  "  heir  male  of  the  body," 
but  has  so  applied  them,  that  if  they  were  to  receive  ^eir  strict  technical  construc- 
tion, his  intent  would  be  defeated ;  see  note  4  to  Thdlusaon  v.  WosdfonL,  4  V. 
227.  So  the  word  "  issue,"  which  may  be  a  word  of  doubtful  interpretation, 
whether  it  ought  to  be  taken  as  a  word  of  limitation,  or  as  a  word  of  purchase, 
will,  when  the  testator's  intent  can  be  collected  by  inference  from  his  whole  will, 
receive  such  a  construction  as  may,  consistently  with  law,  leave  the  disposition 
operative ;  see  notes  1  and  2  to  Hockley  v.  Mawhey,  1  V.  143 ;  the  notes  to  Everest 
V.  GeU,  1  V.  286;  and  note  5  to  Brislow  v.  Warde,  2  V.  336. 

3.  For  a  qualification  of  the  opinion  expressed  by  Lord  Alvanley,  in  the  princi- 
pal case,  that  if  personal  property  were  given  to  a  man  "  and  his  heirs,"  it  must  go 
to  his  executors ;  see  the  note  to  Lovmaes  v.  Stone^  4  V.  649. 

(a)  This  is  said  to  be  the  better  opinion.  4  Kent,  (5th  ed.)  536, 537,  in  note ; 
Vavx  V.  Henderson^  cited  in  note  to  1  Jac.  &.  Walk.  388 ;  Ricks  v.  fFUliams,  1  Bad. 
&  Dev,  1 ;  fTright  v.  Trustees  of  MetL  Epis.  Church,  1  Hoff.  212,  213. 

(1)  Loveday  v.  Hopkins,  Amb.  273 ;  Gwynne  v.  Muddock,  poet,  vol.  xiv.  488. 
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LORD  CARRINGTON  t;.  PAYNE. 

The  Master  of  the  Rolls  for  the  Lord  Chancellor. 

"  [1800,  May  23,  24,  30.] 

Devisx  of  real  estates  to  trttstees  and  tlieir  heirs,  upon  trust  to  convey  upon  cer- 
tain trusts;  and,  subject  thereto,  to  several  natural  sons  successively  in  strict 
•  settlement  The  t^etator  also  ^avc  the  residue  of  his  personal  estate  upon 
trust  to  he  laid  out  in  land,  to  oe  settled  to  the  same  uses,  &c.  A  codicil 
revoking  %o  much  of  the  •will  as  directed  the  settlement  of  bis  said  estate  upon 
bis  sons,  and  varying  Ihe  order  of  the  limitations,  was  considered  as  confined  to 
that  object,  operating  by  way  of  substitution  only,  not  as  a  revocation  of  the 
devise ;  and  therefore  extending  to  the  estates  to  be  purchased  witli  the  per- 
sonal estate. 

A  subscribing  witness  to  a  will,  disposing  of  real  estate,  being  in  Jamaica,  bis 
evidence  was  dispensed  with,  (a)  [p.  4M.] 

Testator  by  codicil  revoked  the  legacy  of  50/.  bequeathed  to  his  sister.  The  only 
Icfftrcy  given  to  her  was  100/.,  given  by  the  will:  as  to  the  effect  of  the  codicil, 
Qur?rc,  [p.  405.] 

Rene  Payne  by  his  will,  dated  the  23d  of  October,  1792,  and 
attested  by  three  witnesses,  gave  and  devised  all  his  manors,  mes-^ 
suages,  lands,  tenements,  hereditaments,  and  real  estate,  whatsoever 
and  wheresoever,  unto  and  to  the  use  of  Robert  Smith,  Samuel  Smith, 
and  Vicary  Gibbs,  Esqrs.,  their  heirs  and  assigns,  upon  trust  and 
to  and  for  the  intents  and  purposes  after  declared  of  and  concerning 
the  same  :  that  is  to  say  ;  as  for  and  concerning  all  such  tenements 
and  hereditaments,  as  were  vested  in  him  in  fee  as  a  trustee  or  mort- 
gagee, upon  the  same  trusts  ;  and  as  for  and  concerning  all  and  ev- 
ery other  his  manors,  messuages,  lands,  tenements,  hereditaments, 
and  real  estates,  whatsoever  and  wheresoever ;  upon  trust,  as  soon 
as  conveniently  may  be  after  his  decease,  to  convey  the  same  in  such 
manner,  that  the  same  shall  stand  limited  in  the  first  place  to  his  said 
trustees  for  the  term  of  99  years  without  impeachment  of  waste ; 
and,  subject  thereto,  as  to  the  whole  or  competent  parts  of  the  same 
hereditaments  and  premises,  to  the  intent  that  John  Pearce  may  re- 
ceive the  annual  sum  or  rent-charge  of  3002.  during  his  natural  life ; 
with  all  usual  powers  of  distress  and  entry :  and  subject  to  the  said 
term  and  charged  wdth  the  said  rent-charge,  to  Edward  Pearce 
for  life,  without  impeachment  of  waste ;  remainder  to   trustees, 

(a|  A  person  Interested  in  the  estate  of  the  testator  may  insist  on  the  pro- 
duction of  the  three  subscribing  witnesses  to  a  will,  at  tlic  probate  thereof,  if  they 
be  living  and  subject  to  the  process  of  the  Court  Chase  v.  Lincoln,  3  Mass.  236. 
If  it  be  impossible  to  procure  any  one  of  the  witnesses,  or  he  has  become  incom- 
petent, the  Court  will  proceed  without  him  ex  nectssiiaU  rei,  and  resort  to  the  next 
nest  evidence  of  which  the  case  will  admit  lb ;  Sewrs  v.  DiUingham,  12  Mass. 
358 ;  Broimi  v.  ffood,  17  Mass.  63 ;  see  Swifl  v.  HUey,  1  B.  Monroe,  116 ;  Broien 
v.  Chambers^  Hayes,  ExcIl  597. 

In  many  cases,  less  strictness  of  proof  is  required.  See  Hall  v.  Sims,  2  J.  J. 
Marsh.  511 ;  Overall  v.  Overall,  Litt  Sel.  Ca.  503;  Harper  v.  fVUson,  2  A.  K. 
Marsh.  466 ;  Mdle  v.  Fenwick,  4  Rand,  585 ;  Dan  v.  Broum,  4  Cowen,  483 ;  Jackson 
v.  Belts,  6  Cowen,  377 ;  Jackson  v.  Luquere,  5  Cowen,  221 ;  Potod  v.  Cleaver,  2  Bro. 
C.  C.  504 ;  James  v.  Pamell,  Tur,  &  Russ.  417 ;  Bomford  v.  WUme,  1  Beat  252. 
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to  preserve  contingent  remainders;  remainder  to  his  first  and 
other  sons  in  tail  male ;  remainder  to  WilUam  Pearce  and  his 
first  and  other  sons  in  the  same  manner ;  remainder  to  George 
Pearce  and  his  first  and  other  sons  in  the  same  manner  ;  remainder 
as  a  reversion  in  fee  to  the  testator's  youngest  brother  and  his  heirs. 

The  trusts  of  the  term  were  declared  to  be,  as  to  the  several  he- 
reditaments and  premises  therein  to  be  comprised,  which  shall  be 
charged  with  the  said  rent-charge,  for  better  securing  the  same  ;  and 
as  to  the  said  hereditaments  and  premises,  which  shall  be  so  charged, 
subject  thereto,  and  also  as  to  all  and  singular  other  the  heredita- 
ments and  premises,  so  to  be  comprised  in  the  said  term,  ''  that  they 
my  said  trustees,  shall  and  do  collect  the  rents,  issues,  and  profits, 
of  my  said  estates,  comprised  in  the  said  term  of  99  years,  for  and 
during  dl  such  time  as  the  said  Edward  Pearce  shall  be  under  the 
age  of  twenty-five  years,  and  also  for  and  during  all  such  time  and 
times  as  such  other  person  and  persons  as  for  the  time  being  shall 
by  virtue  of  this  my  will  be  entitled  to  a  present  estate  of  ffeehold 
or  inheritance  in  the  same  premises  shall  be  under  the  age  of  twen- 
ty-one years,  and  moreover  for  and  during  all  such  time  and  times 
AS  such  other  person  and  persons,  as  for  the  time  being  shall  by 
virtue  of  this  my  will  be  entitled  to  a  present  estate  for  life  only  in 
the  same  premises,  shall  be  under  the  age  of  twenty-five  years;  but 
no  longer : "  and  out  of  such  rents  and  profits  to  pay  and  apply 
from  time  to  time  for  the  maintenance  and  support  of  Edward 
Pearce,  until  he  shall  attain  the  age  of  twenty-five,  lOOOZ.  per  an- 
num ;  and  in  case  of  his  decease,  then  for  the  maintenance  and 
support  of  6uch  person  and  persons  as  for  the  time  being  shall  be 
entitled  by  virtue  of  his  will  to  a  present  estate  of  freehold  and  in- 
heritance in  the  said  premises,  to  be  comprised  in  the  said  term, 
300/.  per  annum  until  the  age  of  twenty-one  ;  and  from  that  age,  as 
to  such  as  shall  be  entitled  to  a  present  estate  for  life  only,  800/. 
per  annum,  until  he  or  they  respectively  attain  the  age  of  twentyv 
five. 

The  will  then  directed,  that  all  the  rents  and  profits  of  his  said 
estates,  to  be  comprised  in  the  said  term,  which  shall  be  received  by 
the  trustees  for  such  respective  times  as  above-mentioned,  and  not 
applied  in  payment  of  the  aforesaid  annual  sum,  and  in  keeping  the 
said  hereditaments  and  premises  in  repair,  shall  be  considered  as  a 
part  of  his  personal  estate,  and  be  applied  and  disposed  of  as  such. 
The  will  fartlier  directed,  that  there  should  be  inserted  in  such  set- 
tlement to  be  made  of  his  said  estates,  so  to  be  com- 
prised in  the  *  said  term,  sufiicient  powers  to  enable  Ed-  [*  406J 
ward  Pearde  and  the  respective  persons,  who  for  the  time 
being  shall  be  entided  under  his  will  to  a  present  estate  for  life  in 
his  said  tenements  and  hereditaments,  so  to  be  comprised  in  the  said 
term,  as  aforesaid,  to  charge  the  same,  but  subject  as  aforesaid,  by 
way  of  jointure,  not  to  exceed  500/.  per  annum  ;  and  also  by  deed 
or  will  to  charge  his  said  estates  or  any  part  thereof,  so  to  be  com- 
prised in  the  said  term,  for  portions  for  younger  children,  not  ex- 
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ceeding  5000Z.,  if  but  one ;  80002.,  if  two;  and  10,0002.,  if  three 
or  more ;  also  with  power  to  Edward  Pearce  and,  the  respective 
persons,  who  for  the  time  being  shall  by  virtue  of  his  will  be  enti- 
tled to  a  present  estate  for  life  in  his  said  hereditaments,  so  to  be 
comprised  in  the  said  term,  as  aforesaid,  and  his  trustees  during  the 
minority  of  the  respective  persons,  who  for  the  time  being  shall  by 
virtue  of  his  will  be  entitled  to  a  present  estate  in  tail,  to  grant 
leases.  The  testator  also  directed,  that  in  such  settlement  to  be 
made  of  his  said  estates  there  be  inserted  a  sufficient  power  to  ena- 
ble his  said  trustees,  if  they  shall  think  proper,  to  make  sale  of  all 
or  any  part  of  his  real  estate  in  the  county  oif  Hertford ;  and  he 
declared  his  will,  that  the  money  to  arise  by  such  sale  or  sales  shall 
be  applied  and  disposed  of  in  like  manner  as  the  clear  residue  of  bis 
personal  estate  is  by  his  will  directed  to  be  applied.  He  then  di- 
rected, that  in  such  settlement  to  be  made,  as  aforesaid,  shall  be 
contained  conditions  to  oblige  the  respective  persons,  who  for  the 
time  being  shall  be  entided  to  a  present  estate  of  inheritance  in  his 
said  real  estate,  to  be  comprised  in  the  said  term,  to  take  the  sur- 
name of  Payne. 

The  testator  then  gave  to  Martha  Pearce  all  his  household  goods, 
furniture,  &c.,  and  effects,  of  what  nature  or  kind  soever,  except 
securities  for  money  or  stock  in  trade  in  or  about  his  houses  in  Lon- 
don and  Hertfordshire.  He  gave  to  his  executors  20,0002.  upon 
trust  to  place  it  out  upon  Government  or  real  securities,  upon  trust 
for  Martha  Pearce  for  life ;  and  after  her  de6ease  to  transfer  to  such 
one  or  more  of  John  Pearce,  William  Pearce,  and  George  Pearce, 
or  such  child  or  children  of  them  or  either  of  them,  as  she  should 
appoint ;  and,  in  default  of  appointment,  equally  between  John, 

William,  and  George.  He  also  gave  5000/.  to  John 
[*  407]     Pearce.     He  *  gave  10,0002.  to  his  executors,  upon  trust 

to  place  the  same  out  in  Government  or  real  securities, 
upon  trust  to  pay  or  allow  for  the  maintenance  and  education  of 
William  Pearce,  until  he  shall  attain  the  age  of  twenty-one,  such 
yearly  or  other  sum  or  sums  of  money,  as  they  or  the  survivor,  his 
executors,  &c.  shall  think  proper :  the  surplus  to  accumulate  for  the 
person  or  persons  entitled  to  the  capital ;  with  power  to  apply  any 
part  of  the  capital  for  the  advancement  of  William  Pearce  ;  and  the 
principal  to  be  transferred  to  him  at  the  age  of  twenty-one  ;  and  a 
similar  legacy,  with  the  same  direction  for  maintenance  and  accumu- 
lation, was  given  for  the  benefit  of  George  Pearce  ;  with  survivor- 
ship between  them.  He  gave  an  annuity  of  1002.  a  year  to  Mrs. 
Elizabeth  Woodford  during  her  life ;  and  the  following  legacies, 
among  others  :  5002.  to  each  of  his  executors  ;  '<  and  to  Mrs.  Eliz- 
abeth Payne  my  mother  Mrs.  Elizabeth  Payne  my  sister  John  Payne, 
Esq.  and  Edward  Payne,  Esq.  my  brother  one  hundred  pounds  each." 
The  will  then  proceeded  thus  : 

<<  And  as  to  all  the  rest  and  residue  of  my  personal  estate  of  what 
nature  or  kind  soever,  and  the  surplus  rents,  issues,  and  profits,  of 
my  said  real  estates,  so  declared  to  be  taken  as  a  part  of  my  per- 


1800.]  LOBO  CAREINGTON  «•  PATNE*  407 

sond  estate,  as  aforesaid^  after  payment  of  my  debts,  funeral  expen- 
ses, and  legacies,  I  direct  that  the  same  shall  from  time  to  time,  aa 
convenient  purchases  shall  offer,  be  laid  out  and  invested  in  the 
purchase  of  real  estates  of  inheritance  in  fee-simple ;  and  that  the 
estates  so  to  be  purchased  shall  from  time  to  time  be  settled  to  such 
uses,  upon  such  trusts,  and  in  such  and  the  like  manner,  as  I  have 
herein  before  directed  respecting  my  real  estates  directed  to  be  com- 
prised in  the  said  term  of  99  years,  or  as  near  thei^to  as  the  deaths 
of  parties  and  other  circumstances  will  then  admit  of  or  render 
necessary,  and  in  the  mean  time,  until  such  purchase  or  purchases 
shall  offer,  my  will  is,  and  I  do  direct,  that  such  rest  and  residue  of 
my  said  personal  estate  shall  be  laid  out  upon  good  real  or  Govern- 
ment security  at  interest  in  the  names  of  my  said  executors ;  and 
that  the  interest  and  dividends  of  the  securities,  wherein  the  same 
shall  be  invested,  shall  be  paid  and  applied  to  such  person  or  per-* 
sons,  and  in  like  manner,  as  and  to  whom  the  rents  and 
profits  of  my  said  real  estates  are  by  this  my  will,  *and  [*408] 
the  settlement  to  be  made  in  pursuance  thereof,  directed 
to  be  paid  and  applied." 

The  testator  then  appointed  his  three  trustees  executors;  and 
fiurther  directed,  that  in  the  settlement  to  be  made  of  his  said  real 
estate,  as  aforesaid,  should  be  inserted  all  usual  clauses,  powers,  &c. 

By  a  codicil,  dated  the  S4th  of  January,  1797,  also  duly  executed 
to  pass  real  estate,  the  testator  reciting,  that  he  had  by  his  will  given 
and  devised  all  his  manors,  messuages,  lands,  tenements,  heredita- 
ments, and  real  estates,  whatsoever  and  wheresoever,  unto  and  to 
the  use  of  Robert  Smith,  Samuel  Smith,  and  Vicary  Gibbs,  upon 
certain  trusts,  and  giving  them  certain  sums  of  money,  to  be  laid 
out  and  invested  in  their  names  upon  certain  trusts,  and  appointed 
them  executors ;  and  upon  farther  consideration  it  appeared  to  him, 
that  the  aforesaid  trust  and  executorship  may  take  up  too  much  of 
the  time,  and  break  in  upon  Bx>bert  and  Samuel  Smith  in  their  own 
we^hty  affairs  and  concerns ;  therefore  he  deteimined  to  leave  them 
out  and  appoint  Joseph  Nutt  joint  executor  and  trustee  with  Vicary 
Gibbs ;  he  revoked  so  much  of  the  will  as  respected  thq  appoint- 
ment of  Robert  and  Samuel  Smith  as  trustees  and  execuV:>rs ;  and 
constituted  Joseph  Nutt  and  Vicary  Gibbs  trustees  and  executors ; 
and  he  gave  and  devised  all  his  manors,  messuages,  lands,  heredita- 
ments, and  real  estates,  by  his  said  will  devised  to  Robert  Smith, 
Samuel  Smith  and  Vicary  Gibbs,  to  Vicary  Gibbs  and  Joseph  Nutt  and 
their  heirs,  upon  the  trusts  and  to  and  for  the  same  intents  and  pur- 
poses as  the  same  hereditaments  and  premises  are  given  and  devised 
by  the  will ;  and  he  gave  them  all  such  sums  of  money,  as  are  by 
his  said  will  given  to  Robert  and  Samuel  Smith  and  Vicary  Gibbs, 
upon  the  same  trusts,  intents  and  purposes,  as  are  by  the  will  de- 
clared concerning  the  same ;  and  he  substituted  legacies  of  60/. 
each  for  Robert  and  Samuel  Smith  for  the  legacies  given  to  them 
by  the  will ;  and  gave  Nutt  a  legacy  of  5002.  He  directed  the  an- 
nual sum  or  rent-charge  of  5002*  to  be  limited  and  chaiged  upon 
VOL.  V.  24 
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his  said  estates  for  John  Pearce  during  his  life,  instead  of  the  annual 
sum  of  300Z.,  by  his  will  directed  to  be  charged  upon  his  said  estates 
for  him.  He  gave  and  devised  to  Gibbs  and  Nutt,  and  their  heirs, 
a  messu^  lately  erected  by  him  at  Sulby  and  the  appurtenances, 
and  all  and  every  the  messuages,  lands,  hereditaments  and  real 
estate,  purchased  by  him  since  making  his  will,  upon  trust  as  to  the 
house,  &c.,  at  Sulby  and  ten  acres  for  Martha  Pearce  for  99  years, 
if  she  shall  so  long  live  and  continue  unmarried ;  and  as 
[*'409]  to  all  and  every  other  the  ^^  messuages,  lands,  heredita- 
ments, and  real  estates,  &c.,  and  the  said  house,  &c.,  at 
Sulby,  after  the  determination  of  the  term,  to  setde  the  same  in  the 
same  manner  as  by  the  will  is  directed  concerning  his  manors  and 
real  estates  thereby  devised  and  given.  Then,  after  giving  an  an- 
nuity and  some  legacies,  in  all  other  respects  the  testator  ratifies  the 
will. 

The  testator  made  the  following  memorandum'; 

"  Memorandum  January  25th  1797  to  be  considered  and  taken 
as  a  codicil  to  my  will.  The  Mrs.  Elizabeth  Woodford  of  Wilford 
in  Northamptonshire  to  whom  by  my  will  I  have  bequeathed  an  an- 
nuity of  one  hundred  pounds  per  annum  during  her  life  was  the 
widow  of  the  late  Mr.  John  Woodford  of  Wilford  and  is  since 
dead  ;'  consequently  the  legacy  is  lapsed.  I  hereby  annul  and  make 
void  the  legacy  of  fifty  pounds  bequeathed  to  my  sister  Elizabeth 
Payne." 

This  paper  then  gave  two  small  legacies. 

By  a  third  codicil,  dated  the  30th  of  November,  1797,  and  at- 
tested by  three  witnesses,  reciting,  that  he  had  by  his  will  directed 
his  trustees  as  soon  as  conveniendy  may  be  after  his  decease  to  con- 
vey, settle,  and  assure  ^'  my  manors,  messuages,  lands,  tenements, 
and  hereditaments,  and  real  estates  therein  mentioned ;  and  in  the 
settlement  by  my  said  will  directed  to  be  made  of  my  said  estates  I 
directed,  that  the  same  estates  should  be  limited  after  the  determi- 
nation of  the  preceding  estates  thereby  directed  to  be  limited  and 
failure  of  issue  male  of  Edward  Pearce  to  the  use  of  William 
Pearce  for  life,"  &c. 

The  codicil  then,  after  stating  the  limitations  in  the  will,  pro- 
ceeded thus : 

^^  Now  I  do  hereby  revoke  so  much  of  my  said  will  as  directs  the 
settlement  of  my  said  estates  to  the  said  William  Pearce  for  life  and 
all  the  subsequent  limitations ;  and  instead  thereof  do  direct,  that 
in  and  by  the  settlement  to  be  made  of  my  said  estate,  as  aforesaid, 
the  same  estates  to  be  limited  from  and  after  the  decease 
[*'410]  of  the  ^'said  Edward  Pearce  and  failure  of  issue  male  of 
his  body  to  the  following  uses :  that  is  to  say,  to  the  use 
of  the  said  George  Pearce  "  for  life  without  impeachment  of  waste  ; 
remainder  to  trustees  to  preserve  contingent  remainders ;  remainder 
to  his  first  and  other  sons  in  tale  male  ;  remainder  in  the  same  man* 
ner  to  John  Pearce  for  life  and  his  first  and  other  sons,  and  then  to 
William  Pearce  and  his  first  and  other  sons,  in  tale  male  successively. 
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ivith  the  ultimate  remainder  as  a  reversion  to  the  testator's  youngest 
brother  Edward  Payne  and  his  heirs.  The  testator  farther  directed, 
that  all  and  every  powers  by  his  said  will  directed  to  be  inserted  in 
the  aforesaid  settlement  of  his  said  estates,  should  be  inserted  so  as 
to  operate  in  favor  of  the  several  persons  aforesaid,  according  to  the 
limitation  hereby  directed  to  be  made  of  his  said  estates ;  and  he 
gave  and  devised  the  estates  purchased  by  him  since  the  making  his 
will  to  his  trustees  and  their  heirs,  to  be  conveyed  and  settled  in  like 
manner,  as  by  his  will  and  this  codicil  is  directed  concerning  the 
estates  by  his  said  will  devised  to  them.  In  addition  to  50002. 
given  by  the  will  he  gave  John  Pearce  10002.,  to  be  paid  him  within 
two  months  after  the  testator's  decease. 

The  fourth  codicil  was  not  signed  by  the  testator,  or  any  witr 
nesses ;  though  there  was  a  regular  clause  of  attestation  ;  and  the 
blank  for  the  date  was  not  filled  up.  The  Ecclesiastical  Court  how- 
ever granted  probate  of  this  paper.  It  was  very  similar  to  the  third 
codicil :  the  testator  reciting  and /evoking  the  limitations  of  his  will 
in  nearly  the  same  manner ;  but  placing  William  Pearce  and  his 
issue  next  in  remainder  to  Geoige,  and  before  John.  The  testator 
also  cancelled  a  debt  due  to  him  (1). 

Edward  Pearce  the  testator's  eldest  natural  son,  died  without 
issue  in  the  life  of  the  testator.  The  testator  died  in  April,  1799, 
unmarried;  leaving  his  three  surviving  natural  children,  William 
Pearce,  George  Pearce  and  John  Pearce ;  and  leaving  his  eldest 
.  brother  John  Payne  his  heir  at  law.  Mr.  Gibbs  and  Mr.  Nutt  re- 
nounced the  executorship,  and  Robert  Smith  now  Lord  Carrington, 
took  out  administration  with  the  will  annexed. 

The  bill  was  filed  by  Lord  Carrington,  and  by  George  Pearce, 
who  had  taken  the  name  of  Payne ;  praying,  that  the  will  and  codi- 
cils may  be  established,  &.c.  The  principal  question  arose  with  res- 
pect to  the  fund  directed  by  the  will  to  be  laid  out  in  real 
*  estate;  whether  the  third  codicil,  which  in  the  direction  [*411] 
of  the  limitations  postponed  William  to  his  younger  broth- 
ers, extended  to  that  fund.  It  was  also  claimed  by  the  next  of  kin 
of  the  testator  as  undisposed  of;  upon  the  ground  that  the  will,  with 
respect  to  the  uses  of  the  real  estate,  according  to  which  the  estates 
to  be  purchased  with  that  fund  were  directed  to  be  settled,  was  re- 
voked by  the  first  and  third  codicils ;  and  no  disposition  of  the  resi- 
due of  the  personal  estate  being  afterwards  made. 

Another  question  arose  upon  the  legacy  claimed  by  the  testator's 
sister  Elizabeth  Payne.  The  only  legacy  given  to  her  was  1002. 
given  by  the  will ;  and  the  second  codicil  annulled  and  made  void 
the  l^acy  of  502.  bequeathed  to  her. 

A  third  point  was  made ;  whether,  one  of  the  witnesses  to  the 
will  being  abroad,  in  Jamaica,  it  was  necessary  to  send  out  a  com- 
mission to  examine  him.  His  hand-writing  was  proved ;  and  the 
other  two  witnesses  were  examined. 

(I)  The  Master  of  the  Rolls  expressed  his  dissatisfaction  at  the  probate  of  this 
paper. 
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The  Master  or  the  Rolls  [Sir  Richard  Pepper  Arden]  held, 
that  it  was  not  necessary  to  have  his  examination ;  but  it  was  the  same 
as  if  he  was  dead ;  observing,  that  the  heir  at  law  did  not  make  a 
point  of  it ;  but  submitted  it  to  the  Court ;  and  in  Mr.  Fiizherberfi 
Case  (1),  one  of  the  witnesses  being  in  India,  it  was  held  not  neces- 
sary, but  very  dangerous,  to  send  the  original  vnll  abroad. 

The.  Aiiomey  Oenercdj  [Sir  John  Mitford],  Mr.  Mansfield,  Mr. 
Steek,  and  Mr.  Suttofiy  for  the  Plaintiff  George  Payne.  The  words 
<<  real  estate  "  are  used  by  this  testator  as  a  comprehensive  term,  re- 
ferring to  the  compound  mass,  which  he  meant  to  go  according  to 
the  limitations  he  has  directed.  The  clear  intention  of  the  first 
codicil  was  to  substitute  Nutt  as  a  trustee ;  and  that  the  trustees 
should  take  the  property  directed  to  be  laid  out  in  land  as  well  as  the 
lands  themselves.  There  is  no  express  direction  as  to  the  residue 
of  his  personal  estate :  but  it  is  manifest,  that  Gibbs  and  Nutt  were 
to  be  the  trustees  to  lay  out  that  residue. 

In  Darley  v.  Langworthy  (2)  tj^e  decision  was  only,  that  the  re- 
vocation of  the  disposition  of  the  real  estate  was  not  a 
[*412]  consequential  *  revocation  of  the  disposition  of  the  per- 
sonal estate.  That  case  is  different  from  tliis  in  one  very 
material  respect :  that  revocation  consisted  simply  in  the  devisor's 
having  done  an  act,  the  effect  of  which  was  to  take  from  him  the 
estate  he  had  before,  and  to  give  him  a  new  estate ;  upon  which  by 
law  the  will  he  had  executed  could  not  operate  ^3).  It  was  there- 
fore a  legal  revocation.  The  intention  had  nothmg  to  do  with  that 
question ;  which  was  simply,  whether  the  devisor  had  at  his  death 
that  estate,  which  he  had  devised ;  and  therefore,  whether  the  will 
could  operate  upon  it.  Lord  Camden  considered  the  personal  estate 
to  be  so  attached  to  the  real,  that  it  must  fell  with  that :  but  the 
House  of  Lords  reversed  that  decree.  The  point  did  not  in  the 
least  depend  upon  the  intention.  That  case  also  occasioned  great 
doubt  in  Westminster  Hall. 

In  this  case  the  question  is  simply,  whether  by  the  codicil  the  testa- 
tor meant  to  separate  his  real  and  personal  estates ;  that  they  should 
go  different  ways ;  to  separate  the  rents  and  profits  and  the  money  to 
be  produced  from  his  Hertfordshire  estate ;  and  to  make  a  different 
disposition  of  it,  if  sold,  from  that,  which  should  take  place,  if  not 

(1)  Fiiikaheri  v.  FithnrbeH,  4  Bro.  C.  C.  231;  Powd  v.  Cleaver,  2  Bra.  C  C. 
499 ;  Wood  v.  iStaite,  8  PrL  613.  So,  where  one  of  the  witnesses  has  become 
insane,  proof  of  his  hand  writing  is  permitted :  txMf,  Bemetf  v.  7W2br,  voL  ix. 
381 ;  BooOt  v.  Blunddl,  xix.  494. 

(2)  Amb.  653;  7Bro.  P.  C.  177;  see  Smdhai  v.  Lwd  SomarvOle,  pod,  vol.  xiii. 
486. 

(3)  Upon  that  point  the  case  is  reported  3  Wils.  6.  The  law  of  revocation  has 
lately  been  very  fully  discussed  in  the  following  cases :  Brydgta  v.  The  DuAen 
of  Chandoij  mlUeant  v.  (hoetu,  Cme  v.  HoUon^anUj  vol.  iL  417 ;  [Am.  ed.  1844, 
417,  note  (a)];  595,  604,  note;  ui.  650;  GoodHUe  v.  Otway,  1  Bos.  &  Pul.  576; 
Eeai  Temple  v.  The  Dudiest  of  Chandos,  iiL  685.  The  decrees  in  Brvdges  v. 
The  DuchiM  of  Chandos,  and  Cave  v.  Holford,  were  affirmed  on  appeal  to  the 
House  of  Lords.  Harmoody.  Oglandery  post,  vi.  199;  viiL  106;  see  the  note, 
anie,  ii.  437. 
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sold ;  and  that  the  persoDai  estate  should  go  one  way,  if  laid  out  in 
the  purchase  of  land,  and  the  real  estate  should  go  another  way.  It 
is  simply  a  question  of  intention,  to  be  collected  from  the  whole  of 
t^e  instruments. 

The  codicil  was  not  intended  as  a  total  revocation  of  the  disposition 
of  the  real  estate.  The  term  of  ninety-nine  years  is  left  untouched : 
so  are  the  limitations  to  Edward  Pearce  and  his  sons ;  the  general 
charge  in  favor  of  John  Pearce ;  the  powers  given  to  Edward  Pearce 
to  charge  the  whole  accumulated  property  with  portions,  &c.  The 
revocation  is  for  a  special  purpose  only ;  not  an  entire  revocation ;  not 
an  annihilation  of  the  former  disposition ;  but  an  alteration  only,  for 
the  purpose  of  postponing  William  to  George  and  John.  Suppose, 
he  Imd  simply  revoked  the  disposition  in  favor  of  William ;  and  had 
made  no  other  disposition  :  though  the  words  are  confined  to  real 
estate,  could  the  Court  have  held  William  entitled  to  the  real  estate 
to  be  settled  with  the  personal  estate  ?  Neither  was  there 
any  alteration  of  the  intention  as  *  to  Edward  Payne,  the  [*'413] 
testator's  brother;  which  stands  precisely  as  by  the  will. 
It  is  therefore  a  mere  alteration  of  the  order,  in  which  these  persons 
are  to  take ;  and  a  revocation  so  far  only  as  that  purpose  requires. 
Can  it  possibly  be  contended,  that  the  personal  estate  is  not  dis- 
posed of?  Suppose,  he  had  directed,  that  in  the  settlement  of  the 
real  estate  devised  by  the  will,  the  persons,  to  whom  it  stood  limited, 
should  have  powers  of  making  jointures,  settlements,  &c. :  could 
there  be  a  doubt,  that  the  land  to  be  purchased  with  the  personal 
estate  would  be  subject  to  those  additional  powers  ?  Suppose,  he 
had  directed,  that  between  the  limitations  to  A.  and  B.  another  per- 
son should  be  introduced :  could  it  bear  a  question,  that  the  settle- 
ment of  the  land  to  be  purchased  was  to  include  that  limitation 
also  ?  The  personal  estate  being  by  the  will  directed  to  go  to  the 
same  uses,  it  is  of  necessity  to  infer,  that  there  should  be  a  similar 
variation  as  to  the  land  to  be  purchased.  Great  embarrassments 
will  arise,  if  the  words  are  considered  to  be  confined  to  the  real  es- 
tate. The  term  for  the  accumulation  of  the  rents  and  profits  to  be 
laid  out  in  land  runs  over  the  whole.  The  accumulation  from  the 
personal  estate  and  the  produce  of  the  sale  of  the  Hertfordshire  es« 
tate  constitute  part  of  the  same  fund.  The  codicil  upon  the  most 
limited  construction  has  disposed  of  a  part  of  the  fund ;  and  in  such 
a  way,  that  it  is  impossible  to  separate  it. 

In  MaUabar  v.  MaUahar  (L)  and  the  string  of  cases  (2)  of  that 
description,  the  construction  was,  that  the  testator  having  directed 
the  real  estate  to  be  sold  and  the  produce  of  the  sale  to  be  applied 
in  payment  of  debts,  &c.  having  so  far  converted  it  into  money,  be 
must  be  intended  to  dispose  of  the  surplus  of  the  money  under  the 
general  words  disposing  of  the  residue  of  his  personal  estate.  So 
in  this  case  the  whole  is  made  one  fund  for  the  purposes  of  the  term 

(1)  For.  79. 

(2)  See  the  references  in  WhtHMt  v.  Parlridgt,  anU,  388,  and  the  notes. 
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of  99  years,  the  powers,  and  the  rent-charge  to  be  secured  to  John 
Pearce :  is  it  then  to  be  taken  as  two  funds  in  the  subsequent  disposi- 
tion I  All  is  to  be  taken  by  reference  to  the  disposition,  directing 
the  personal  estate  to  be  converted  into  real.  The  will  and  codicil 
for  this  purpose  must  be  taken  as  one  instrument.  There  is  no  pos- 
sible doubt  of  the  intention.    They  only  go  upon  the  want  of  words 

to  comprise  the  estates  to  be  purchased.  The  obvious 
[•414]     purpose  was  to  leave  this  very  large  fortune  in  *  succession 

to  his  different  sons ;  to  make  a  family,  as  it  is  called. 
Nothing  however  is  left  to  inference ;  and  therefore  it  is  unnecessary 
to  have  recourse  to  such  arguments.  The  construction  of  the 
Plaintiff  is  not  at  all  strained.  Can  the  testator  be  supposed  to  in- 
tend to  give  the  estates  to  be  purchased  to  William ;  who  is  by  the 
codicil  to  be  postponed  to  George  ?  Is  it  to  depend  upon  the  pleas- 
ure of  the  trustees,  whether  the  Hertfordshire  estate  is  to  be  per- 
sonal, to  go  to  William,  or  real,  to  go  to  George  ?  What  sense  can 
be  given  to  the  direction,  that  all  the  powers  are  to  remain  ?  The 
purpose  was  not  to  give  double  powers  ;  but  that  the  powers  before 
given  were  to  remain.  Upon  the  supposition,  that  two  sets  of  lim- 
itations were  intended,  William  might  evidently  become  entitled 
under  both :  but  in  that  case  the  powers  of  jointuring  and  charging 
were,  to  have  only  a  single  operation.  Many  other  embarrassments 
would  arise.  They  must  contend,  if  the  codicil  does  not  affect  the 
uses  farther  than  is  expressed,  that,  though  by  the  codicil  George  is 
preferred  to  William,  yet  the  accumulation  is  to  be  during  the  mi- 
nority of  William,  and  the  rents  and  profits  are  to  go  to  maintain 
him,  not.Geoi^e.  So  the  powers  would  be  totally  different.  In  the 
direction  for  the  settlement  upon  the  uses  of  the  real  estates,  or  as 
near  thereto  as  the  deaths  of  parties  and  other  circumstances  will 
then  admit  of  or  render  necessary,  what  could  he  mean  by  "  other 
circumstances  "  but  the  very  thing  he  has  done  ?  There  is  an  ex- 
press provision  as  to  the  estates  purchased,  since  the  will  was  made, 
but  not  as  to  the  estates  to  be  purchased :  the  testator  conceiving, 
that  he  had  provided  for  them  by  the  general  words  '<  real  estate." 

The  case  of  Lford  Sidney  Beauclerk  v.  Mead  ^1),  which  will 
probably  be  cited. against  the  Plaintiff,  is  not  applicable;  and  the 
reasoning  of  Lord  Hardwjcke  puts  it  quite  out  of  this  case ;  if  the 
Court  decides  upon  the  intention ;  which  is  so  plain,  that  it  is  im- 
possible to  go  against  it. 

The  Solicitor  General,  [Sir  WilKam  Grant],  Mr.  Piggott  and  Mr. 
Jtomllyy  for  the  Defendant  William  Payne.  This  is  a  question  of 
revocation,  not  of  original  devise.  The  right  is  clear  upon  the  face 
of  the  will.  They  must  show,  how  much  is  taken  from  William 
Payne  by  any  subsequent  instrument,  either  by  express  words  or 

manifest  intention.  They  assume,  that  it  is  incumbent 
[*415]     on  the  Defendant  to  ^'show  negatively,  that  the  testator's 

intention  was  not  to  give  the  estates  to  be  purchased  with 

(1)  3  Atk.  167. 
VOL.  V.  24* 
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his  real  estates.  That  is  not  incumbent  on  the  Defendant.  He 
has  only  to  answer  the  argument,  that  either  by  subsequent  words, 
or  by  evidence,  that  the  Court  must  act  upon,  and  from  which  they 
can  draw  a  clear  and  certain  conclusion,  that  conclusion  must  be, 
that  the  estates  are  to  go  together.  There  is  nothing  to  argue  upon 
such  a  question  as  to  the  probability  of  his  intention  to  keep  his 
estate  entire  and  the  improbability  of  his  intention  to  divide  it.  It 
is  said,  the  words  "  real  estate  "  in  the  codicil  are  sufficient  to  in- 
clude both  descriptions  of  real  estate.  But  those  words  are  mani- 
festly confined  in  the  use  the  testator  makes  of  them.  Through- 
out the  whole  will  he  has  obviously  distinguished  between  the  real 
estates  he  had  and  those  to  be  purchased.  The  words  ''  my  real 
estate  "  are  never  used  with  reference  to  the  latter ;  but  only,  as  in 
the  outset  of  the  will,  when  speaking  of  the  estates  he  had :  and 
that  distinction  is  strongly  marked  in  ^e  disposition  of  the  residue ; 
where  the  two  phrases  <'  my  said  real  estates  "  and  "  the  estates  so 
to  be  purchased  "  occur  in  the  space  of  two  lines.  There  is  in  the 
codicil  nothing  like  an  express  revocation  of  the  devise  of  the  estates 
to  be  purchased.  To  see,  what  estates  he  there  means  by  <<  said 
real  estate  "  you  must  refer  to  the  beginning  of  the  codicil,  reciting 
the  conveyance  directed  of  the  estates  he  then  had,  and  to  be  con- 
veyed as  soon  as  conveniently  may  be  ;  having  no  aspect  to  estates 
to  be  purchased.  Then  the  subsequent  expression  <<  my  .said  es- 
tates "  can  mean  only  those  specifically  mentioned ;  which  in  the 
beginning  of  the  will  he  directed  his '  trustees  immediately  to 
convey. 

If  there  is  no  express  revocation  as  to  this  fund,  can  they  find  a 
clear  intention  of  the  testator  to  do  that,  which  he  has  not  thought 
fit  to  do  in  words  ?  It  is  clear,  he  had  his  will  before  him ;  and  he 
recites  the  very  words  of  the  preamble  to  the  will  in  that  of  the  cod- 
icil. He  must  have  recollected,  that  he  had  directed  one  settle- 
ment to  be  made  of  the  estates  he  had ;  and  others  to  be  made  from 
time  to  time  of  the  estates  to  be  afterwards  purchased.  Would  there 
have  been  any  thing  absurd  in  his  separating  these  estates  by  the 
will  ?  Suppose,  he  had  been  evicted  from  the  estates  he  had :  the 
devise  of  the  estates  to  be  purchased  would  have  stood  alone  as  a 
substantive  and  independent  devise.  These  estates  are 
not  so  connected  together,  as  in  Barley  v.  ^  Langworthy,  [*'416] 
as  to  raise  an  argument,  that  the  disposition  of  the  one 
&ils  by  the  determination  of  the  right  to  the  other.  That  argument 
from  the  connection  of  the  estates  was  certainly  very  strong  in  that 
case :  but  where  does  that  manifestly  appear  in  this ;  so,  that  there 
can  be  no  danger  of  mistake ;  in  a  case  of  separate  gifts,  in  distinct 
parts  of  the  will,  to  be  the  object  of  separate  and  distinct  settle- 
ments ?  Does  a  clear  intention  result  from  the  mere  direction  to 
settle  these  estates  in  the  same  manner  ?  If  so,  the  case  in  Atkins 
would  not  have  been  decided,  as  it  was.  In  that  case  the  estates 
were  full  as  much  coupled,  as  they  are  in  this.  There  is  very  little 
difference  in  words,  and  none  in  meaning,  between  the  cases.     In 
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both  the  order  of  the  disposition  was  a  little  altered,  without  altering 
the  objects  of  the  testator's  bounty.  The  same  arguments  apply  to 
both.  There  may  be  reasons  for  supposing  an  intention,  that  the 
estates  should  go  together :  but  that  wiU  not  do,  if  that  intention  is 
not  sufficiently  indicated ;  as  Lord  Hardwicke  observes.  As  to  the 
difficulties  suggested,  I  deny,  that  they  affi>rd  a  rule  of  construction. 
We  are  discussing  the  intention  of  the  testator ;  and  in  such  a  dis- 
cussion these  difficulties  have  no  weight.  Would  they  occur  to  an 
unlearned  man  ?  This  testator  never  had  it  in  his  contemplation, 
that  every  thing  was  to  be  done  by  one  settlement  There  were 
necessarily  to  be  more  settlements  than  one.  When  the  testator  has 
copied  the  very  words  of  the  prior  devise,  it  is  torturing  the  words, 
and  making  a  will  for  him  by  conjecture  and  inference,  to  suppose 
him  to  mean  something  else.  The  circumstances  of  DarUy  v. 
Langworthy  were  infinitely  stronger  for  these  arguments.  The  lim- 
itation of  the  leasehold  estate  was  to  be  to  the  same  uses.  The  twb 
cases  stand  upon  the  same  ground ;  and  if  in  this  the  construction 
IS  to  be  different,  it  must  always  depend  upon  the  mode.  As  to  the 
alleged  intention,  where  is  the  absurdity  in  giving  Geoige  the  real 
estates  he  had  at  the  date  of  the  will  and  those  purchased  between 
the  dates  of  the  will  and  codicil,  and  not  taking  from  William  the 
estates  to  be  purchased  with  this  fund  ?  He  provided  maintenance 
for  both  of  them.  The  safest  course  is  to  stand  upon  the  words ; 
unless  the  intention  is  demonstrated.  It  must  not  be  forgot,  that 
this  Defendant  does  not  seek  to  acquire  an  estate  through  a  con- 
struction: but  the  Plaintiff  seeks  through  a  construction  to  take 
away  an  estate  expressly  given  to  the  Defendant. 

Mr.  Lloydy  Mr.  Rkhardsy  Mr.  King,  and  Mr.  Leacky 
[*417]  *for  the  next  of  Kin.  There  is  nothing  but  inference  to 
support  the  claim  of  this  personal  fund  as  real  estate :  the 
uses  of  the  will  being  revoked ;  and  no  disposition  of  the  personal 
estate  being  made  afterwards.  To  establish  that  claim  would  be 
going  out  of  the  will  upon  no  ground,  that  can  satisfy  a  Judge.  The 
first  codicil  applies  only  to  sums  of  money  specifically  mentioned  in 
the  will.  This  third  codicil  is  confined  to  real  estate  only.  There 
is  nothing  in  it  applicable  to  personal  property :  but  every  word  is 
peculiarly  applicable  to  real  estate.  Nothing  is  said  about  execu- 
tors, or  any  other  subject  having  reference  to  personal  property ;  and 
he  knew  how  to  speak  of  it.  The  whole  property  was  to  be  vested 
in  securities  in  the  names  of  the  executors,  till  lands  should  be  pur- 
chased. In  that  disposition  the  personal  estate  was  so  much  in- 
volved with  the  real,  that  where  the  devise  of  the  real  estate  fails  by 
implication,  the  disposition  of  the  personal  estate  must  fail  also. 
The  effect  is  the  same  as  if  William  was  entirely  removed  out  of  the 
way.  No  instrument  has  given  that  personal  estate ;  and  therefore 
the  next  of  kin  are  entitled. 

The  Attorney  Oeneralj  [Sir  John  Mitford],  in  reply.  With 
respect  to  the  claim  of  the  next  of  kin,  if  money  is  directed  abso- 
lutely to  be  laid  out  in  land,  and  it  is  to  have  effect  to  any  purpose, 
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the  ultiiiiate  limitation  must  be  to  the  heir  at  law ;  and  the  next  of 
kin  have  no  title.  Barker  v.  Gylet  (1).  There  is  therefore  no  pre- 
tence for  that  claim.  The  whole  of  their  argument  consisti  of  ex- 
treme refinement,  depending  upon  particular  words:  that  of  the 
Plaintiff*  is  founded,  not  upon  particular  words,  but  upon  the  view  of 
the  whole  intent,  to  be  collected  from  the  several  testamentary  in- 
struments. What  Lord  Hardwicke  says  in  FuUer  v.  Hooper  (2) 
must  never  be  forgot,  that  a  will  is  to  be  considered  in*  two  lights ; 
as  to  the  testament,  and  the  instrument ;  and  confounding  them  will 
introduce  continual  embarrassment.  The  will  and  codicils  altogether 
make  one  testament.  That  was  determined  in  CroibU  v.  ilfoc- 
doual(3). 

The  general  impression  on  this  testator's  mind  was  to  devise  the 
real  estates  he  had  in  this  manner,  so  as  completely  to  disinherit  his 
heir  at  law  in  favor  of  his  natural  children,  and  to  give  the  ultimate 
remainder  in  fee  to  his  younger  brother.  It  certainly  was 
*his  intention,  that  so  much  of  his  personal  estate  as  [*'418] 
should  not  be  exhausted  by  particular  dispositions  should 
be  laid  out  in  land,  to  be  settled  in  the  same  way ;  and  that  intention 
to  give  all  this  property  both  real  and  personal  in  the  same  way, 
clearly  continued.  With  respect  to  Darley  v.  Langworihy^  Lord 
Camden's  opinion  was  the  consequence  of  an  improper  use  of  the 
term  <'  revocation."  It  seems  to  be  an  inaccuracy  of  language ;  and 
Lord  Hardwicke  upon  those  subjects  distinguishes  between  virtual 
and  express  revocations  (4)  ;  meaning  by  the  latter  expression  instru- 
ments in  their  nature  testamentary ;  and  by  the  former  those  acts, 
which  in  the  nature  of  the  thing  prevent  a  testamentary  instrument 
from  having  its  operation.  In  the  latter  case  the  intention  has  often 
nothing  to  do  with  it ;  as  in  the  case  of  a  recovery  sufiered  (5).  It 
has  the  efiect,  as  Lord  Hardwicke  says,  of  virtual  revocation ;  whether 
there  was  an  intention  to  revoke,  or  not ;  for  the  estate  no  longer 
remains.  The  testator  is  just  in  the  situation  of  a  person  evicted. 
By  eviction  the  devise  &ils.  Perhaps  the  eviction  may  be  by  a  bad 
title :  but  in  case  of  death  before  re-entry  the  will  can  have  no  oper- 
ation ;  and  preventing  the  operation  of  the  will  it  may  be  called  a 
virtual  revocation  ;  but  has  nothing  to  do  with  the  intention.  So  in 
the  case  of  a  mortgage ;  which  is  a  revocation  pro  tanto  (6).  If  the 
mortgage  is  in  fee,  and  a  foreclosure  follows,  there  is  an  end  of  the 
devise ;  but  there  is  no  change  of  intention.  So  in  the  case  of  a 
renewal  of  the  lease  specifically  disposed  of  by  the  will,  the  ground 
is  the  same  (7). 

(l)!2P.WilL280;3Bro.P.C.297;  Whddale  v.  Partridge,  ante,  288, 

(3)  Ani€f  voL  iv.  610. 

(4)  See  this  distinction  discussed  in  the  aigument  of  Lord  Chief  Justice  Eyre, 
in  €loodtiiU  v.  OttDoy,  1  Bos.  6l  PuL  576;  also  stated  in  Cave  v.  Holfordj  aniCj 
vol.  iii.  650. 

(5)  DitierY.  Dialer,  3 Lev.  106;  Aferwood v.  TWncr,  3  P.  WilL  16a 

(6)  The  last  case  upon  this  point  is  £ar<  Teu^  v.  Duehem  of  Chandos^  anU, 
vol.  iiL  085. 

(7)  Maneood  v.  Turner,  3  P.Will.  163. 
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The  inference  from  the  change  of  ezecutora  is,  that  the  same  per- 
sons should  make  the  settlement  of  the  land  to  be  purchased  and  of 
the  reat  estate  he  had ;  and  that,  when  he  had  given  that  direction 
as  to  the  real  estate,  he  had  done  all,  that  was  necessary  to  show 
his  intention :  and  he  considered  the  same  disposition  of  the  estate 
to  be  purchased  as  consequential.  Can  it  be  supposed,  he  had  not 
an  intention,  that  Mr.  Gibbs  and  Nutt  should  transact  every  thing 
as  to  his  personal  estate ;  and  not  the  two  Mr.  Smiths  ? 
[*  419]  ^  When  speaking  of  his  will  he  means,  not  the  first  instru- 
ment only,  but  the  testamentary  disposition  he  has  made. 
It  cannot  be  conceived,  that,  when  be  was  using  the  word  <<  revoca- 
tion "  in  the  third  codicil  for  a  particular  purpose,  a  mere  substi- 
tution in  point  of  order,  his  intention  was  totally  changed.  There 
is  not  the  slightest  variation  of  intention  as  to  his  brother  Edward 
Payne. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden]. 
During  the  progress  of  this  argument  I  sent  for  the  Register's  Book 
for  the  purpose  of  examining  the  case  in  Atkyns:  but  unfortunately 
the  decree  does  not  appear  to  have  been  ever  drawn  up.  However, 
if  I  take  a  right  view  of  this  case  at  present,  neither  the  case  in 
Atkyns  nor  Darley  v.  Langworthy  will  be  necessary  for  my  consider- 
ation, for  at  present  I  think  it  a  mere  substitution,  and  no  revocation 
at  all. 

May  30th.  The  Master  of  the  Rolls  having  stated  the  case 
delivered  the  following  judgment. 

The  real  and  personal  estates  are  by  the  will  united,  and  made 
into  one  settlement;  by  which  these  persons  are  to  take  in  the 
course  of  succession  marked  out.  Upon  the  first  codicil  some  ques- 
tion arises ;  but  none,  that  is  material,  in  the  view  I  have  of  this 
case.  The  question  upon  that  codicil  is,  whether  the  words  "  sums 
of  money  "  therein  contained  are  sufiicient  to  comprise  the  personal 
estate,  or  are  confined  to  the  sums  of  money  specifically  mentioned 
in  the  will.  The  principal  object  of  the  codicil  was  to  devise  estates 
purchased  after  the  date  of  the  will  to  the  same  uses.  Upon  the 
disposition  by  that  codicil  of  all  such  sums  of  money,  as  are  by  his 
will  given  to  his  trustees,  upon  the  same  trusts,  it  was  contended  on 
one  hand,  that  these  words  were  not  intended  to  comprehend  all  his 
personal  estate  comprised  in  the  will :  but  relate  solely  to  such  sums 
of  money  as  the  testator  had  ordered  to  be  invested  in  the  names  of 
trustees,  for  the  particular  trusts  mentioned  in  the  will.  That  argu- 
ment is  founded  upon  the  idea,  that  as  he  had  by  the  will  expresdy 
mentioned  his  personal  estate,  and  given  directions  concerning  that, 
as  well  as  concerning  his  real  estate,  and  by  the  codicil  revoking  the 
devise  as  to  the  real  estates,  and  saying  nothing  as  to  his  personal 
estate,  it  must  be  intended,  he  did  not  mean  to  advert  to  his  per- 
sonal estate  at  all.  Upon  the  view  I  have  of  this  case  that  crit- 
icism upon  this  first  codicil  is  of  no  great  consequence.  I  am 
rather  inclined  to  think  it  was  intended  by  those  words  to  compre- 
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hend  all  the  personal  estate:  but  upon  my  opinion  of  the  case  it  is 
not  material  to  determine  that ;  for  if  those  words  did  comprehend 
all,  they  were  inserted,  in  order  to  give  it  to  the  same  trustees, 
who  took  the  other  property ;  and,  as  I  think,  that  codicil  only 
changed  the  trustees,  and  gave  the  estates  purchased  after  the  ex- 
ecution of  the  will  to  the  same  uses,  it  is  of  no  consequence  to 
determine  that  point  as  to  the  extent  of  those  words. 

The  third  codicil,  upon  which  the  question  arises,  revokes  the 
limitations  of  the  will ;  and  substitutes  George  for  William,  John  for 
George ;  and  puts  William  the  last  in  the  intail ;  with  the  like  re- 
mainder to  the  testator's  brother  in  pretty  nearly  the  same  words. 
The  codicil  then  goes  on  to  direct  the  same  powers  to  be  inserted 
in  the  settlement  of  his  said  estates,  and  to  direct  estates  purchased 
since  the  execution  of  the  will  to  be  settled  in  the  same  manner.  It 
was  contended  on  one  hand,  that  upon  the  true  construction  of  the 
will  and  the  third  codicil  the  testator  must  be  held  to  have  revoked 
the  devise,  so  far  as  respects  the  real  estate ;  by  which  I  mean  the 
estates,  of  which  he  was  seised  at  his  death ;  and  to  have  made  other 
limitations  instead  of  them  ;  but  that  he  left  the  estates  to  be  pur- 
chased with  the  personal  estate  to  go  to  the  same  persons,  and  in 
the  same  order,  as  by  the  will  he  had  given  the  real  estate ;  and  the 
words  of  the  codicil  are  criticised,  in  order  to  show,  that  they  cannot 
mean  the  estates  directed  to  be  purchased ;  and  for  that  the  case  of 
Lard  Sidney  Beanckrk  v.  Mead  was  relied  on.  That  case  is  in 
some  circumstances  analogous  to  this ;  and,  when  it  was  first  men- 
tioned, I  thought  that  case  and  Darley  v.  Langworthy  bore  much 
upon  it ;  but  upon  very  full  consideration  I  think  myself  relieved 
from  the  necessity  of  entering  into  many  of  the  arguments  upon 
these  two  cases ;  for  I  think,  they  are  perfectly  different ;  and  the 
questions  that  arose  in  them,  are  not  the  questions,  that  will  govern 
this  decision.  It  was  said,  that,  when  one  species  of  property  is 
devised  in  a  particular  manner,  and  in  the  same  will  another  species 
of  property  is  declared  to  be  annexed  to  it,  as  it  was  in  the  case  of 
Darley  v.  Langworthy,  or,  where  it  is  given  to  the  same  persQns  as 
the  other  estates,  and  by  act  of  law  or  by  codicil  the  disposition  of 
the  former  is  revoked  or  altered,  the  latter  shall  not  be  revoked  or 
altered,  unless  it  is  manifest,  the  testator  intended  to  affect  that.  I 
am  willing  for  the  sake  of  argument  to  admit  this :  but  it  <Ioes  not 
in  any  way  affect  this  case.  I  admit,  the  testator  does  not 
by  these  words  include  ^^  the  lands  to  be  purchased ;  and  [*  421] 
if  by  the  will  he  had  given  to  certain  persons  the  lands  he 
was  seised  of,  and  had  by  that  will  directed  his  personal  estate  to  be 
laid  out  in  land  for  the  benefit  of  the  same  persons,  to  whom  the 
real  estate  was  devised ;  and  by  a  codicil  he  had  given  the  estates, 
of  which  he  was  seised,  to  different  persons,  and  in  a  different  man- 
ner, and  had  used  no  words  applicable  to  the  personal  estate,  the 
codicil  might  upon  those  two  cases  have  the  effect  of  disuniting 
them ;  and  the  personal  estate  would  have  gone  to  the  same  persons, 
as  if  the  codicil  had  never  been  made.     That  is  the  effect  of  Lord 
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Sidney  Beauclerk  v.  likad.  It  was  argued,  that  the  codicil  in  this 
case  does  not  include  the  personal  property  to  be  laid  out  in  land ; 
and  then  considering  the  codicil  as  a  revocation  of  the  devise  of  the 
real  estate,  as  it  is  silent  with  respect  to  the  personal  estate,  that 
roust  upon  the  authority  of  those  two  cases  go  exactly  as  if  that  cod- 
icil had  not  been  executed. 

But  none  of  these  arguments  apply  to  this  case ;  for  this  codicil 
does  not  revoke  the  devise  of  the  real  estate.  It  leaves  the  devise 
of  the  real  estate  to  the  trustees  in  full  force.  It  does  not  in  any 
degree  disunite  the  estates  to  be  purchased  from  the  settlement  to 
be  made  of  the  real  estate.  It  is  therefore  fallacious  to  argue,  that 
it  was  a  revocation  of  the  devise  of  the  real  estate  at  all.  It  remains 
devised  to  the  trustees ;  and  the  only  alteration  is  in  the  mode  of 
succession  to  be  directed  in  the  settlement  to  be  made.  The  will  di- 
rected a  settlement  to  certain  uses  ;  and  gave  the  personal  estate,  to 
be  laid  out  in  land,  to  be  settled  to  the  same  uses.  Upon  the  first 
codicil  it  is  not  contended,  that  any  alteration  was  made  in  the  set- 
tlement of  the  testator's  real  estates,  or  those  to  be  purchased.  That 
codicil  did  nothing  more  than  change  the  trustees,  and  devise  the 
estates  purchased  after  the  execution  of  the  will  to  the  same  uses. 
Therefore  upon  that  codicil  the  real  and  personal  estates  are  united ; 
and  are  to  be  conveyed  to  the  same  uses,  by  the  same  trustees ;  and 
so  it  stood  when  the  third  codicil  was  made.  By  that  codidl  the 
testator  revokes  the  limitations  in  his  will  as  to  the  real  estates,  of 
which  he  was  actually  seised ;  and  limits  new  uses  thereof;  and 
then  upon  the  part  of  William,  the  second  devisee  in  the  will, 
Edward,  the  eldest  son,  having  died  after  the  third  codicil  was 
made,  it  was  contended,  that  the  uses  of  the  estates  directed  to  be 

purchased  remained  exactly  as  in  the  will.    For  the  next 
[*  422]     of  kin  it  was  contended,  that  ^  the  uses  limited  by  the  will 

having  been  revoked,  and  the  personal  estate  not  being 
afterwards  disposed  of,  it  is  undisposed  of;  and  therefore  they  are 
entitled.  I  am  of  opinion,  that  neither  the  arguments  for  WUliam 
Payne,  nor  those  for  the  next  of  kin  can  prevail ;  for  the  will  is  not 
revoked,  as  to  the  union  of  the  two  species  of  estates.  The  codicil 
makes  no  alteration  with  regard  to  that  union ;  and  though  the  tes- 
tator makes  use  of  the  word  ^'  revidie,"  the  will  is  not  a  revocation 
as  to  that  union,  but  merely  an  alteration  of  the  order  of  the  limi- 
tations to  be  inserted  in  the  settlement ;  and  it  is  no  more  than  if 
the  devisor  with  his  own  hand  had  inserted  the  name  of  George  and 
John  before  William,  and  then  republished  his  will.  The  codicil 
leaves  the  will  in  full  force  with  regard  to  every  thing  not  expressly 
or  by  necessary  inference  revoked  or  altered ;  and  I  am  clearly  of 
opinion,  that  the  settlement,  as  far  as  respects  the  union  of  the  es- 
tates, remained  in  full  force. 

It  is  unnecessary  to  comment  upon  the  two  cases,  that  have  been 
mentioned.  If  I  was  to  argue  upon  this  case,  as  Lord  Hardwicke 
did  in  the  case  before  him,  the  arguments,  that  were  urged  for  the 
Plaintiff  are  exceedingly  strong.      It  viras  admitted,  the  devise  to 
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Edward  will  comprehend  both  the  real  and  personal  estates.  The 
settlement  to  be  made  must  be  a  settlement  of  both^  in  order  to 
comprehend  him.  Certain  powers  are  given  to  the  tenant  for  life, 
affecting  and  riding  over  all  those  estates.  Upon  the  construction 
of  the  Defendant  these  estates  must  after  the  death  of  Edward  be 
comprised  in  two  separate  settlements.  The  difficulties  then  are  al- 
most insurmountable.  Are  there  to  be  double  powers :  or,  are  the 
powers  to  cease  ?  The  power  to  sell  the  Hertfordshire  estate,  and 
many  other  arguments,  very  ably  urged,  and  ably  answered,  I  admit, 
are  sufficient  to  show,  the  testator  meant  to  unite  both  the  real  estate, 
of  which  he  was  seised,  and  the  estates  directed  to  be  purchased  ; 
though,  I  admit,  the  words  <<my  real  estate"  can  apply  only  to 
those  be  had.  But  the  ground,  upon  which  I  rest,  is,  that  the  will 
is  not  revoked  by  the  codicil ;  which  makes  no  alteration  but  in  the 
order  of  limitation  in  the  settlement  to  be  made  ;  and  does  not  alter 
the  devise.  Suppose,  another  natural  son  had  been  born :  and  tho 
testator  had  thought  fit  to  interpose  him  after  the  others ;  and  had 
used  the  expression,  that  he  revoked  the  limitation  to  his  brother ; 
and  directed  a  limitation  to  that  son  for  life,  &c. ;  upon 
the  same  *  ground  it  might  be  contended,  that  totally  re-  [*  423] 
voked  the  disposition  as  to  the  estates  to  be  purchased. 

With  respect  to  the  legacy  to  the  testator's  sister  Elizabeth  Payne, 
I  do  not  know  what  to  make  of  it.  I  can  find  nothing  similar  to  it. 
The  Court  is  to  give  effect  to  every  word  of  a  will,  if  they  can  (a). 
How  do  I  know,  he  did  not  think,  he  had  given  two  legacies  of  502. 
instead  of  1002.  ?  But  I  am  rather  inclined  to  think,  it  is  a 
mistake  of  the  quantum  of  the  legacy,  and  a  demonstration  of  his 
intention  to  revoke  the  legacy  given  ;  thinking,  he  had  given  her  a 
legacy  of  502. ;  and  meaning  to  revoke  that  (1).  I  will  consider 
of  it 

The  decree  declared,  that  the  residue  of  the  personal  estate  of  the 
testator  and  the  savings  and  accumulations  of  the  rents  and  profits 
of  the  real  estates,  which  passed  by  his  will  and  codicils,  until  the 
Plaintiff  George  Payne  shall  attain  the  age  of  twenty-five,  ought  to 
be  laid  out  in  the  purchase  of  real  estates  in  fee  simple,  to  be  settled 
to  such  uses  and  upon  such  trusts  as  the  estates  devised,  which 
passed  by  the  will  and  codicils,  are  directed  to  be  settled ;  except 
so  far  as  the  same  are  varied  by  the  third  codicil  to  the  will. 

The  point  as  to  the  legacy  does  not  appear  in  the  decree  to  have 
been  determined.  

1.  The  execution  of  a  will,  disposing  of  real  estate,  is  to  be  proved  by  the  sub- 
sciibinff  witnesses,  if  they  are  alive  and  can  be  produced.  On  a  trial  at  common 
Uwy  all  the  circumstances  may  be  proved  by  a  single  witness;  provided  there 
were  actually  three  witnesses  to  the  execution,  as  the  Statute  of  Frauds  directs. 
*%ui^  V.  D9Uf$ing,  2  Str.  1254.  But  although  the  devisee  need  not  call  mora 
than  one  witness,  the  party  opposing  the  will  may  call  the  other  subscribing  wit- 

(a)  Dawes  v.  Swan,  4  Mass.  208 ;  Parmma  v.  Window,  6  Mass.  169 ;  2  Williams, 
Executors,  (2d  Am.  ed.)  793. 
(1)  Anttj  Panona  v.  Panans,  vd.  266^  and  the  note,  ^GT, 
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nenes ;  however,  notirithstandiiiff  one  of  the  witnesses  should  refuse  to  swear 
that  he  saw  the  testator  publish  his  will,  still,  if  the  fact  can  be  proved  by  other 
sufficient  testimony,  the  fraud  or  obstinacy  of  the  refusing  witness  will  not  be 
suffered  to  defeat  the  testator's  will.  Dayrdl  v.  Glaascock^  Skinner,  413 ;  Pikt  v. 
Badmaring^  cited  2  Str.  1026.  In  the  Court  of  Chancezy,  it  is  the  general  rule, 
never  to  establish  a  will  unless  all  the  witnesses  are  examined ;  because  the  heir 
has  a  right  to  evidence  of  his  ancestor's  sanity,  at  the  time  of  the  execution  of 
his  will,  from  every  one  of  those  whom  the  statute  has  placed  round  a  testator  at 
such  a  time,  as  guards  against  fraud.  This  is  not  a  mere  technical  rule.  The 
design  of  this  provision  of  the  statute  was  to  prevent  wills  which  ought  not  to  be 
made ;  and  it  often  operates  silently,  but  forcibly,  by  intestacy :  Hindson  v.  J&r- 
wy,  4  Bum's  Eccles.  Law,  91 ;  BootU  v.  BlundeU,  19  Ves.  500;  S.  C.  Coop.  138 : 
but  although  the  general  rule  of  the  Court  of  Chancenr  is,  that  all  the  subscribing 
witnesses  must  be  examined ;  (Jhumaend  v.  /vet,  1  Wilts.  216 ;  OgU  v.  Cook,  1 
Ves.  Sen.  177 ;)  it  would  be  laying  down  that  rule  too  largely  to  say,  that  in  no 
case  can  a  will  be  proved  in  Equity  without  such  complete  examination.  Powell 
V.  CUcBoer,  2  Brown,  503.  It  was  determined  long  ago,  and  the  doctrine  has  been 
recognized  in  modem  times,  that  when  the  best  endeavors  have  been  used  to  dis- 
cover, and  bring  forward,  a  witness;  if  those  efSoxts  are  fruitless,  the  witness  may 
be  considered  dead.  Anonxftnoua  com,  Grodbolt,  326 ;  M^Ktmrt  v.  JFVoMr,  9  Ves. 
d  It  is  with  this  qualification  we  must  understand  the  rule,  that  the  proof  of  the 
death  of  an  attesting  witness  must  be  pomtive.  Bishop  v.  BtarUm,  Comyn,  614 ; 
and  see  Bwrrowts  v.  Lode,  10  Ves.  474  It  was  also  decided  in  Wood  v.  Skmc, 
8  Price,  615;  as  well  as  in  the  principal  case,  that  an  exception  to  the  general 
rule  was  reasonable  when  one  or  the  witnesses  was  proved  to  be  in  the  West  In- 
dies. The  rule  would  be,  in  like  manner,  relaxed,  if  it  appeared,  that  one  of  the 
witnesses  was,  owing  to  any  other  cause,  not  amenable  to  the  jurisdiction  of  the 
Court :  Fry  v.  WwdL,  1  Atk.  445 :  tliis  last  circumstance,  indeed,  seems  to  afford 
the  most  substantial  reason  for  a  departure  from  the  general  rule ;  since,  notwith- 
standing a  witness  raa^  be  abroad,  a  commission  may,  if  necessary,  (though  the 
proceedmgis  inconvement,)  be  sent  out  to  examine  him:  IShherheii  v.  FiiznarbeH^ 
4  Brown,  231 ;  Grayson  v.  Mdnson^  2  Ves.  Sen.  460:  but,  in  such  ji  case,  an 
account  may  be  decreed  in  the  mean  time,  before  the  return  of  the  commission, 
althouorh  there  may  not  be  proper  evidence  upon  which  the  will  can  be  declared 
formally  and  finally  proved.  F^Jtzhtrhcrt  v.  Fitzhirbtrt^  and  Wood  v.  SSkme,  ubi 
supra ;  Binfidd  v.  Ltmberty  1  Dick.  337.  Of  course,  if  one  of  the  witnesses  be- 
come insane,  he  must  be  considered  as  if  he  were  dead.  BameU  v.  TVi^or,  9  Ves. 
382.  And  it  is  well  known,  as  a  practice  founded  on  the  most  obvious  principles, 
that  not  only  where  one,  but  where  all  the  subscribing  witnesses  are  dead,  still  a 
written  will  may  be  proved,  by  proper  evidence  of  the  handwriting  of  the  testator 
and  of  the  witnesses.  Brice  v.  Smith,  Wills,  2;  Crojl  v.  PawUt,  2  Str.  llOa 
The  opportunities  of  committing  firaud  would,  however,  be  so  great,  if  an^  laxity 
in  the  proof  of  nuncupative  wills  were  admitted ;  that  more  strict  caution  is,  prop- 
erlv,  observed  with  regard  to*  these,  than  in  some  respects  is  applied  to  wills  re^- 
larly  made.  Lemann  v.  Bonsall,  1  Addams,  389.  The  Statute  of  Frauds  is  un- 
perative,  that  a  nuncupative  will  must  be  proved  by  the  oath  of  three  witnesses ; 
not  merely  that  three  witnesses  shall  have  been  present:  the  death  of  one  of  the 
witnesses,  (supposing  no  more  than  three  to  have  been  present,)  before  such  proof 
has  been  formally  made,  will  render  the  nuncupative  will  void ;  however  clear  and 
unquestionable  the  evidence  of  the  two  surviving  witnesses  to  the  transaction  may 
be.    Phillips  v.  Tht  Parish  of  St.  Clement  Dane,  1  Equ.  Ca.  Ab.  404. 

2.  With  respect  to  the  case  of  Darley  v.  Langworthy,  which  was  referred  to  in 
the  principal  case,  Lord  Eldon  obser\'ed  in  Soidhey  v.  Lord  Somervillet  13  Ves. 
492,  that  ne  was  disposed  to  agree  with  the  opinion  of  Lord  Camden,  rather  than 
the  judgment  of  the  House  of  Lords ;  and  in  the  case  last  named,  it  was  decided, 
that  where  a  testator  shows  an  anxious  intention  that  two  parts  of  his  proper^ 
shall  go  together,  and  his  disposition  cannot  have  effect  as  to  one  part,  the  devi- 
see cannot  take  the  part  which  the  devisor  intended  him  to  take  only  in  eonjvne- 
lion  with  (he  other;  see,  ante,  the  note  to  Lowndes  v.  Stone,  4  V.  649 ;  and  note  6 
to  Brown  v.  HiggB,  4  V.  708. 

3.  That  a  substitution  by  codicil  must,  prima  fade,  be  understood  to  be  attended 
with  all  the  same  incidents  as  the  original  bequest  for  which  it  was  substituted ; 
see  note  2  to  Leaeroft  v.  Maynard,  1  V.  279. 
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STURDY  V.  LINGHAM. 

The  Master  of  the  Rolls  for  the  Lord  Chancellor.^ 

[1800,  Mat  30.] 

The  Master  may  proceed  de  die  m  diem  without  an  order.    Overruled.  (See  the 
note,  (1)  (a). 

Mr.  Richards  for  the  Plaintiff  moved,  that  the  Master  should 
be  ordered  to  proceed  de  die  in  diem  in  taxing  a  solicitor's  bill  of 
costs. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden]  made 
the  order ;  but  observed,  that  an  order  for  that  purpose  is  unneces- 
sary ;  though  it  is  erroneously  supposed,  there  must  be  an  order. 
Where  the  cause  requires  it,  the  Master  may,  and  it  is  his  duty  to, 
proceed  de  die  in  diem  without  an  order  (1). 


See  note  2  to  JVx  v.  Machrdh^  1  V.  69. 
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BOWERBANK  v.  COLLASSEAU. 

[1800,  Mat  29, 31.] 

PLAiNTirr  may  except  to  the  report  and  at  the  same  time  set  down  the  cause  for 
&rther  directions,  (h) 

One  of  the  Plaintiffs  took  an  exception  to  the  Master's  report, 
and  at  the  same  time  set  down  the  cause  for  farther  directions ; 
and  the  cause  came  on  upon  the  exception  and  for  farther  directions. 

Mr.  Hollisty  for  the  Defendant,  made  an  objection  on  the  ground 
of  irregularity ;  insisting,  that  the  rule  of  practice  is,  that  the  party 
cannot  except  and  also  set  down  the  cause  for  farther  directions. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden],  said, 
if  that  was  the  practice,  he  thought  there  was  no  objection  to  alter- 
ing it ;  for  it  is  not  unreasonable  for  the  Plaintiff  to  object  to  one 
item  of  the  Master's  report,  and  at  the  same  time  say,  if  the  Court 

(1)  In  PureeU  v.  ^'Acimara,  jmmC,  xL  362,  it  was  settled,  that  an  order  is 
necessary. 

{a)  But  under  the  orders  of  April,  1828,  eveiy  Master  is  at  liberty  without  order 
to  proceed  in  all  matters  dedietn  dUm,  at  his  discretion.  Order  58th,  Ayckboum, 
Ch.  Pr.  (Eng.  ed.  1844,)  238,  App.  73;  1  Barbour,  Ch.  Pr.  476, 477,  b.  2,  ch.  3. 

ih)  2  Smith,  Ch.  Pr.  (Am.  ed.)  ch.  37,  p.  396,  3^ ;  1  Barbour,  Ch.  Pr.  b.  2,  ch. 
4,  §  2,  p.  559,  560.  See  Ayckboum,  Ch.  Pr.  (Lond.  ed.  1844,)  206,  207 ;  Rookei  ▼. 
lZ6oie«,  7  Jurist,  1104. 
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shall  be  of  opinion,  that  the  Master  is  right,  he  desires,  that  the  cause 
may  go  on. 

The  objection  was  over-ruled ;  and  the  cause  proceeded. 

After  an  interlocutory  decree,  reserving  farther  directions,  and  referring  cer- 
tain points  to  the  Master ;  when  the  Master  has  made  his  report,  either  party  may, 
by  petition,  obtain  an  order,  as  of  course,  to  have  the  cause  set  down ;  which 
order  must  be  served  on  the  cleric  in  Court  of  the  adverse  party :  and  if  exceptions 
have  been  tiken  to  the  report,  the  cause  may  be  brou^nt  on  upon  those  excep- 
tions, and  for  farther  directions  at  the  same  time.  But,  m  that  case,  a  copy  of  the 
report,  as  well  as  of  the  previous  interlocutory  decree,  should  accompany  the  peti- 
tion. Harrison's  Cha.  Prac.  488.  Upon  farther  directions  the  Court  may  add  to 
the  decree.    Crtuxe  v.  Hunter^  2  Ves.  Jun.  164. 


BENFIELD,  Ex  parte. 

[1800,  June  14.] 

A  PARTNERSHIP  CRunot  be  established  by  the  evidence  of  the  partners  and  their 
private  communications.  The  fact  must  be  proved  aUundt,  For  want  of  such 
proof  a  commission  against  the  ostensible  partners  was  sustained. 

Upon  the  25th  of  March,  1800,  a  joint  commission  of  bankruptcy 
issued  against  Paul  Benfield,  Walter  Boyd,  and  James  Drummond, 
who  entered  into  business  at  London,  in  partnership  under  the  firm 
of  Boyd,  Benfield,  and  Co.  in  March  1793  for  six  years. 

The  petition  was  presented  by  Benfield ;  praying,  that  the  com- 
mission might  be  superseded,  upon  the  ground,  that  the  commission 
did  not  include  all  the  partners  of  the  house :  the  house  at  Paris  of 
Boyd,  Ker,  and  Co.  being  engaged  in  partnership  with  the  house  in 
London. 

The  affidavit  of  the  petitioner  stated,  that  he  verily  believes,  Wil- 
liam Ker,  Walter  Boyd,  the  younger,  Edward  De  Walkiers,  and 
Francois  Dort  Laborde,  were  concerned  and  interested  in 
[*425]  the  said  *firm  of  Boyd,  Benfield  and  Co.,  as  co-partners 
therein.  In  support  of  the  petition  letters  received  by  the 
petitioner  were  read :  one  from  De  Walkiers,  dated  Paris,  the  23d 
of  March,  1793,  contained  the  following  passage  : 

"  I  have  just  received  the  circular  letter,  which  announces  your 
establishment  with  my  friend  Mr.  Boyd  and  our  house  at  Paris.  I 
felt  great  pleasure  in  seeing  this  afiair  concluded  between  you  ;  and 
felicitate  myself  on  having  a  connection  of  common  interest  with 
you." 

A  letter  from  Laborde,  dated  the  29th  of  March  was  thus  ex- 
pressed : 

"  I  have  been  very  happy  to  see  at  last  after  so  long  waiting  the 
settling  of  the  business,  which  makes  us  quite  partners." 

Extract  from  a  letter  from  Mr.  Boyd,  dated  Putney  Hill,  4th  Octo- 
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ber,  1796. — '^  The  sum  which  B.  K.  and  Co.  owe  for  W.  is  a  debt, 
that  they  are  guarantees  for ;  and  considering  the  house  to  have 
gained  a  large  sum  I  sat  this  debt  in  my  own  mind  over  against  their 
capita]  share  of  the  profits." 

Walter  Boyd  the  elder  by  an  affidavit,  sworn  in  December  1799, 
stated,  that  the  only  acting  partners  in  the  house  of  Boyd,  Ker,  and 
Co.,  of  Paris,  which  house  was  interested  in  the  deponent's  name  in 
that  of  Boyd,  Benfield,  and  Co.,  were  the  deponent,  John  William 
Ker,  and  Walter  Boyd,  junior ;  and  that  Edward  De  Walkiers  and 
Francois  Dort  Laborde  were  the  only  commandite  partners  therein  ; 
and  that  the  contract  of  partnersliip  entered  into  among  the  above 
parties  was  to  endure  for  six  years  from  the  30th  of  June,  1791, 
and  consequently  expired  on  the  30th  of  June,  1797  ;  though  from 
the  seizure  of  the  property  and  books  by  the  French  and  the  removal 
of  the  acting  partners  from  the  French  territory  in  1793  and  other 
circumstances,  the  affairs  of  the  house  remain  Unliquidated.  In 
August  1797  the  deponent  purchased  for  account  of  the  bouse  of 
Boyd,  Ker,  and  Co.  Laborde's  interest  in  that  establishment. 

The  Lord  Chancellor,  [Loughborough],  when  the  petition  was 
opened,  expressed  his  opinion,  that  nothing  could  be  done  upon  it. 

Mr.  Richards  and  Mr.  Fonblanquej  in  support  of  the  petition. 
This  is  a  question  to  be  tried  at  law :  but  it  will  be  more 
properly  *  tried  and  with  more  effect  under  your  Lordship's  [*  426] 
direction  to  the  Commissioners  to  examine  the  parties  for 
the  purpose  of  discovering  the  partners.  At  law  we  could  not  have 
the  benefit  of  Boyd's  evidence.  This  commission  may  proceed  at  a 
great  expense,  as  long  as  it  is  the  interest  of  Boyd  that  it  should 
proceed.  But  if  ever  his  interest  should  be  the  other  way,  he  who 
can  alone  produce  the  means  of  establishing  the  partnership  of  the 
house  in  Paris,  may  at  any  time  by  so  doing  supersede  this  commis- 
sion. The  object  of  the  petition  is  only,  that  a  valid  commission 
may  be  taken  out.  In  the  bankruptcy  of  Lane  and  Frazer  the 
commission  was  superseded  on  proving  Boylston  a  partner  with 
them  (1).. 

Mr.  Mansfield^  for  the  Assignees,  having  observed,  that  upon  this 
grouqd  a  codimission  against  a  partnership,  where  there  is  a  dormant 
partner,  must  always  be  bad,  was  stopped  by  the  Court. 

Lord  Chancellor  [Loughborough].  There  is  nothing  upon 
this  evidence  to  impeach  the  commission  either  here  or  at  law.  If 
the  fact  were  proved,  that  there  was  another  partner,  known  to  the 
world,  the  commission  would  be  bad,  no  doubt :  but  they  cannot 
prove  that  by  their  own  secret  communication  with  a  dormant  part- 
ner. Suppose,  an  action  had  been  brought :  if  there  was  another 
partner,  they  must  plead  in  abatement :  otherwise  the  action  goes 
on  ;  and  then  they  must  prove  the  partnership.     In  Boybton's  Case 

(1)  See  Langthn  v.  Ba^don,  anUy  vol.  ii.  101,  and  the  note ;  jMMf,  xvii.  408, 
£x  parte  Hamper;  and  see  the  note,  404. 

vol.  v.  25 
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they  proved  him  a  partner.    They  did  not  call  on  Lane  and  Frazer 
for  that  purpose.  

The  16th  section  of  the  consolidated  Bankrupt  Act,  6  Geo.  IV.  c.  16,  enacts, 
that  it  shall  no  longer  be  necessaiy  to  include  even  an  avowed  partner  in  a  joint 
comnussion  against  others  of  the  same  firm ;  see  note  3  to  Langtton  v.  Botfuton^ 
2  V.  101 ;  and  note  2  to  ExparU  Hamper,  17  V.  403. 


HARDY   V.  REEVES. 

[Rolls.— 1800,  Juke  9, 1&--SEE  ante.  Vol.  IV.  466.] 

A  Defendant  claiming  as  a  mortgagee,  and  by  his  answer  denying  notice  of  the 
Plaintiff*s  title,*which  was  neiUier  alleged  bj  the  bill,  nor  proved,  an  inquiry 
for  the  purpose  of  affecting  him  with  notice  was  refused,  first  upon  a  petition 
to  vary  the  minutes,  and  again  upon  a  rehearing.  An  inquiiy  as  to  what  sums 
he  had  advanced  upon  the  secunty  of  the  mortgage,  and  at  what  times  respec- 
tively, was  granted. 

In  this  cause  (reported  ante.  Vol.  IV.  466)  a  petition  of  re-hear- 
ing was  presented  by  the  Plaintiffs,  upon  the  same  ground  as  the 
petition,  under  which  they  had  attempted  to  vary  the  minutes  of  the 
decree ;  praying  an  inquiry,  what  sums  of  money  the  De- 
[*427]  fendant  *Fox  had  advanced  upon  the  security  of  his 
mortgage ;  and  at  what  times  respectively ;  and  whether 
on  or  before  the  3d  of  April,  1789,  the  date  of  such  mortgage,  and 
when  first,  he  had  any  and  what  notice  of  the  title  or  claim  of  the 
Plaintiff  Mary  Hardy  ;  or  that  the  Master  may  state  any  special  cir- 
cumstances. 

Mr.  Pigsrott  and  Mr.  Johnson^  for  the  Plaintiffs ;  Mr.  Uoyd  and 
Mr.  Harty  ?or  Defendants  in  the  same  interest. 

This  Defendant  puts  his  claim  upon  the  ground,  that  at  the  time, 
when  he  advanced  the  sum  of  680Z.  upon  the  security  of  a  mortgage 
of  these  copyhold  premises,  he  was  totally  ignorant  of  any  right  or 
claim  on  the  part  of  the  Plaintiff  to  the  said  copy  hold*  premises;  in- 
sisting, that  as  a  purchaser  for  valuable  consideration  without  notice 
his  security  ought  not  to  be  affected  by  the  Plaintiff's  claim.  The 
object  of  the  inquiry  proposed  is  to  ascertain  that  fact :  whether  he 
had  notice,  or  not.  Absence  of  notice  of  the  equitable  title  is  abso- 
lutely necessary  for  him.  It  will  be  objected,  that  the  Plaintiffs  did 
not  give  evidence  of  notice :  but  it  would  have  been  useless,  and 
loading  the  cause  to  no  purpose,  till  we  got  a  decree  upon  the  prin- 
cipal point :  that  point  being  established  in  favor  of  the  Plaintiff,  the 
otJier  is  consequential. 

The  evidence  to  be  produced  is,  that  Fox  under  a  power  of  at- 
torney from  Reeves  received  the  rents;  and  gave  an  indemnity 
against  the  claim  of  the  Plaintiff:  that  claim,  of  which  he  swears 
he  was  totally  ignorant.     Are  we  to  be  put  to  file  another  bill  upon 
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this  ;  which  we  clearly  might  do  ?    The  only  objection  is,  that  this 
inquiry  would  be  a  surprise ;  as  the  bill  contains  no  allegation  of 
notice :  but  this  is  not  that  sort  of  case,  in  which  it  is  necessary  to 
state  the  point  upon  the  face  of  the  bill  in  order  to  put  it  in  issue. 
Every  fact,  to  which  the  Plaintiiis  intend  to  examine  witnesses, 
ought  to  be  put  in  issue  by  the  bill,  to  prevent  surprise :  but  this  is 
a  conclusion  of  law.     The  Defendant  insisting  upon  it  as  part  of 
his  title,  the  Court  ought  to  be  satisfied,  whether  it  is  founded.     If 
not  now,  some  inquiry  must  take  place  in  some  future  stage.     The 
objection  set  up  by  the  answer  for  want  of  notice,  extending  only 
to  6302.,  does  not  cover  the  whole  sum  claimed ;  which  exceeds 
1100/.    He  could  only  be  protected  in  advances  made  previous  to 
notice,  not  in  subsequent  advances ;  and  as  to  the  excess  beyond 
680/.  the  answer  is  silent.     This  is  a  copyhold  estate :  and  if  the 
Defendant  took  the  ordinary  means  of  informing  himself, 
he  must  have  had  notice.    *  He  was  bound  to  use  due     [*  428] 
diligence.     The  inquiry  is  of  absolute  necessity ;  and  no. 
technical  rule  stands  in  the  way.     Inquiries  in  this  way  are  in  daily 
experience ;  as  upon  contracts  for  the  sale  of  an  estate  the  Court 
inquires,  not  only,  whether  such  contracts  were  executed,  but  whether 
they  were  fairly  executed.     In«  this  cause  a  great  many  things  must 
be  inquired  into,  and  stated  hereafter.     By  this  decree  the  Court 
did  not  mean  to  direct  a  mere  inquiry  as  to  the  execution  of  the 
mortgages,  but  as  to  any  valid  mortgages,  and  bona  Jide  advances  ; 
so  as  to  give  priority.     Suppose  evidence  were  given  only  suffi- 
cient to  raise  a  suspicion  of  notice :   could  the  bill  be  dismissed  ? 
The  circumstances  of  this  case  are  .  themselves  sufficient  to  raise 
suspicion.     A  Court  of  Equity  is  not  bound  by  any  positive  rule  in 
cases  of  this  nature.     A  direction,  that  the  Master  may  state  any 
special  circumstances  as  to  this  mortgage  will  be  sufficient 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  The 
difficulty  with  me  is  the  nature  of  the  notice :  notice  of  what  ?  Of  an 
equity.  Suppose,  this  Defendant  Fox  knew,  the  Plaintiff  had  posses- 
sion nineteen  years  ;  and  then  an  ejectment  was  brought ;  which  had 
gone  to  issue ;  to  try,  which  had  the  legal  title ;  and  then  this  Plaintiff 
permits  the  Plaintiff  in  that  ejectment,  having  recovered,  to  continue 
in  possession  nine  years ;  and  now  says,  no  man  was  to  trust  him 
with  a  farthing ;  because  after  nine  years  they  have  found  out  an 
equitable  title.  Suppose,  he  said,  he  knew,  Fryer  had  the  legal 
estate ;  and  the  Plaintiff  was  his  residuary  legatee  ;  that  an  eject- 
ment was  brought  by  his  heir :  and  nothing  was  set  up  against  that 
but  a  legal  title ;  and  now  the  Plaintiff  sets  up  this  equity.  Notice 
of  an  equitable  title  is  quite  different  from  notice  of  a  legal  title. 

Mr.  Richards  and  Mr.  Sutton^  for  the  Defendant  Fox,  in  support 
of  the  decree.  First,  the  Court  cannot  grant  an  inquiry  for  want  of 
the  allegation  of  notice  in  the  bill :  secondly,  because  upon  the  re- 
sult of  the  inquiry,  if  favorable  to  the  Plaintiff,  a  purchaser  for  val- 
uable consideration  cannot  be  affected.  To  impeach  a  title  in  equity 
a  case  must  be  stated  upon  the  pleadings,  and  established  by  proof 
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originally  in  the  cause.  The  only  notice,  that  could  affect  this  De- 
fendant, is  notice,  that  Reeves  was  a  trustee  for  the  Plaintiff.  The 
only  circumstance,  is,  that  he  found  Reeves  had  recovered  in  eject- 
ment. If  these  Plaintiffs  had  conceived,  that  they  were 
[*  429]  *  entitled  to  this  as  personal  estate,  they  should  have  stop- 
ped that  action  in  limine ;  or  have  filed  a  bill :  but  think- 
ing it  real  estate  in  the  testator  beyond  all  question,  they  lie 
by  during  nine  years;  in  which  period  every  act  of  ownership, 
borrowing  money,  repairing,  &c.  is  exercised  by  Reeves.  It  is 
said,  it  would  have  been  idle  in  the  Plaintiffs  to  have  proved 
notice  against  a  purchaser,  till  the  case  was  established  against 
the  copyhold  heir.  It  was  equally  material  to  prove  their  case 
against  the  purchaser,  as  against  the  heir,  under  whom  he  claims. 
It  made  no  difference  to  the  purchaser,  whether  the  heir  was  a  par- 
ty or  not.  In  a  case  a  few  days  ago,  upon  a  voluntary  conveyance 
by  a  man,  not  long  before  his  death,  who  died  greatly  indebted,  a 
bill  was  filed  by  creditors :  but  the  Plaintiffs  not  having  proved,  that 
he  was  indebted  at  the  time,  your  Honor  would  not  direct  an  in- 
quiry ;  but  dismissed  the  bill ;  because  the  allegation  was,  that  he 
was  indebted  at  the  time,  as  well  as  that  the  deed  was  voluntary  (I). 
That  inquiry  was  very  properly  refused  ;  for  it  was  not  to  supply 
defective  proof,  but  to  supply  the  absence  of  all  proof.  An  inquiry 
cannot  be  directed,  unless  the  allegation,  which  is  necessarily  put  in 
issue,  is  proved,  at  least  so  as  to  put  the  Court  in  considerable  doubt. 
It  is  said,  the  denial  in  the  answer  gives  a  ground  for  the  inquiry. 
It  is  contrary  to  every  rule  established,  and  every  rule,  that  can  be 
consistent  with  sense,  that,  because  notice  is  denied,  and  they  have  no 
ground  to  contradict  that  denial,  therefore  it  is  to  be  presumed,  the 
denial  is  false.  It  is  incumbent  on  the  Plaintiffs  to  produce  author- 
ities for  ^ such  an  inquiry  ;  for-  in  daily  experience  we  have  never 
seen  a  case  of  this  kind  brought  to  a  hearing  without  evidence  of 
notice.  To  entitle  himself  to  any  decree  he  is  obliged  to  give  evi- 
dence. As  the  Court  has  already  intimated,  notice  of  this  sort  of 
Equity  is  very  different  from  that  sort  of  notice,  which  affects  a 
purchaser  for  valuable  consideration  or  a  mortgagee ;  which  has  no 
relation  to  that  sort  of  Equity,  that  is  to  be  collected  from  a  variety 
of  facts  and  circumstances ;  and  after  all  may  be  extremely  doubtful. 
The  cases  of  West  v.  Erissey  (2),  Warrick  v.  Warrick  (3),  and 
CordweU  v.  MackriU  ^4),  show  the  distinction  in  favor  of  a  pur- 
chaser. Lord  Camden  s  opinion  is  clear ;  that  notice  of  that  sort  of 
Equity,  that  arises  to  the  issue  upon  marriage  articles, 
[*  430]  where  the  *  settlement  by  pursuing  the  very  words  has 
given  the  parent  an  estate  tail  (5),  is  not  that  sort  of  no- 
tice, that  affects  a  purchaser  for  valuable  consideration.     This  Plain- 

(1)  Ltuk  V.  WUkinaon,  ofUe,  364. 

2)2P.Wm8.349. 

3)  2  Atk.  291. 
(4   Amb.  515. 

(5)  See  the  references  in  Mr.  Cox's  note  to  Wtai  v.  Erissey,  2  P.  Wms.  349; 
ana  Feame's  Cont  Rem.  123,  &c. ;  where  the  subject  is  discussed  at  length. 
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tifT's  case  therefore  would  be  no  better,  if  it  could  be  shown,  that 
this  mortgagee  knew  every  thing,  which  from  this  argument  is  now 
known.  In  principle  it  is  like  the  case  of  a  prior  mortgagee  not 
taking  the  title-deeds ;  which  gives  priority  to  the  subsequent  mort- 
gagee. 

Mr.  Piggottj  in  reply.  Without  this  inquiry  justice  cannot  be 
done.  It  is  contended,  that,  whatever  notice  may  be  proved  against 
the  mortgagee,  he  cannot  be  affected.  He  took  his  mortgage  three 
or  four  months  after  the  recovery  in  ejectment.  It  cannot  be  stated 
as  a  case  of  absence  of  all  notice  whatsoever ;  and  the  Plaintiffs 
only  desire  to  show  the  nature  of  the  real  transaction ;  leaving  open 
every  defence,  that  can  be  made.  The  answer  is  replied  to :  there-  , 
fore  the  point  of  notice  is  put  in  issue.  The  Defendant  drives  the 
Court  to  say,  no  case  of  Equity  can  be  made  out  against  him.  Is 
the  justice  of  the  Court  to  be  shut  out  for  want  of  a  distinct  all^;a- 
tion  in  the  bill  ?  Is  the  Court  to  drive  the  parties  to  the  necessity 
of  a  new  suit  ?  ^he  only  consequence  will  be,  that  several  years 
hence  another  bill  will  be  filed  for  this  purpose.  This  is  desired  in 
a  Court,  where  parties  are  not  bound  to  technical  forms ;  if  sub- 
stantial justice  can  be  done.  The  Court  continually  direct  inquiries 
incidentally;  sometimes  upon  the  suggestion  of  Counsel;  but  in 
this  instance  the  point  is  put  in  issue.  The  Defendant  by  his  own 
all^ation  covers  only  680/.  Ought  not  the  fact  of  notice  to  be  as- 
certained as  to  the  remainder  of  the  money  ?  At  all  events  the  in- 
quiry can  do  no  harm. 

In  the  case  in  Ambler,  it  is  plain,  Lord  Camden  had  considerable 
doubt  upon  the  articles,  whether  the  husband  was  intended  to  be 
tenant  for  life  or  tenant  in  tail.  In  a  late  case  of  Mr.  Temple,  a 
trustee,  your  Honor  condemned  him  in  a  large  sum  of  money ; 
though  nothing  was  put  in  issue  in  the  cause :  but  it  came  out  inci- 
dentally. I  objected,  that  he  had  no  opportunity  of  answering ;  but 
the  inquiry  was  directed. 

The   Master  of  the  Rolls  [Sir  Richard  Pepper  Ardbn]. 
The  questions  in  this  case  are,  in  the  first  place,  whether  under  the 
circumstances  the  Plaintiflls  have  entitled  themselves  to  an 
inquiry ;  *  secondly,  if  they  are  not  strictly  entitled  to  it,     [•481] 
whether  justice  will  be  better  administered  by  granting  an 
inquiry. 

First,  as  to  the  title  to  it :  the  Plaintiff's  Counsel  in  the  reply  has 
very  artfully  not  brought  forward  the  reason,  why  there  was  no  ex- 
press charge  of  notice :  for  I  remember,  in  the  outset  of  the  argu- 
ment the  reason  was  given ;  that  it  was  doubtful,  until  the  cause 
was  heard,  whether  the  Plaintiffs  themselves  had  any  equity  whatso- 
ever. If  that  is  so,  it  is  surely  a  little  too  much  to^say,  there  is  a  clear^ 
broad,  plain.  Equity  :  of  which  a  purchaser  for  valuable  considera- 
tion was  to  take  notice.  That  reason  was  dropped  in  the  reply  very 
wisely  ;  for  it  is  a  clear  answer  in  itself.  Clearly  this  was  not  an 
JE^uity  for  a  purchaser  for  valuable  consideration  to  take  notice  of. 
Then  they  refused  to  go  into  evidence,  according  to  the  general  rule 
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of  the  Court ;  because  they  were  afraid,  they  should  not  be  able  to 
establish  their  case  at  all.  In  1797  for  the  first  time  the  PlaintifTs 
claimed.  Till  then  they  never  appear  to  have  acted  as  represent- 
atives of  the  mortgagee,  or  to  have  claimed  any  title  m  that  charac- 
ter. It  is  impossible,  she  should  be  admitted  in  that  character. 
The  steward  could  not  have  admitted  her  as  such.  The  admission 
was  to  an  estate  in  fee,  subject  to  such  equity  of  redemption,  if  any, 
as  the  heirs  of  the  mortgagors  had  in  the  premises.  Upon  what 
footing  could  Mary  Usher  be  admitted,  except  under  the  will  ?  She 
had  no  other  title ;  and  under  that  she  was  for  nineteen  years  in 
possession.  At  that  time  the'  heir  found  out,  this  was  a  mistake; 
and  he  brings  an  ejectment.  How  ?  As  heir,  against  the  person 
claiming  as  devisee.  Did  she  set  up  this  defence,  as  mortgagee  ;  of 
which,  it  is  said,  this  Defendant  Fox  had  notice  ?  She  knew,  she 
could  not.  She  sets  up  a  title  as  devisee  ;  and  goes  to  trial ;  and 
the  verdict  was  in  favor  of  the  heir  Mary  Reeves.  It  is  said,  this 
mortgagee  was  supporting  her  all  the  time.  It  is  true,  he  was  sup- 
porting her,  as  heir,  against  the  other,  as  devisee  ;  and  he  has  suc- 
ceeded. 

I  shall  forbear  now  from  entering  into  the  merits  of  his  defence  ; 
as  it  may  be  brought  forward  again :  but  if  it  does  come  on  again, 
this  Defendant  may  say  he  was  entrapped.  The  judgment  in  the 
ejectment  was  obtained  by  the  heir  at  law  against  the  de- 
[*  43S]  visee.  *  The  heir  having  succeeded,  it  does  not  appear, 
that  any  claim  was  set  up  in  the  character,  in  which  the 
Plaintiff  have  now  succeeded ;  which  was  necessary  in  order  to 
affect  a  purchaser  for  valuable  consideration.  This  Defendant  when 
called  on,  says,  he  is  a  mortgagee  without  notice  of  the  claim  they 
make.  Then  they  ought  to  have  alleged,  that  he  had  notice ;  by 
conversations,  or  otherwise.  The  Court  would  then  have  seen,  what 
notice  you  intended  to  affect  him  by :  and  he  has  a  right  to  have 
that  proved,  to  a  common  intent  at  least,  that  he  might  be  enabled 
to  meet  the  charge :  but  you  take  him  by  replying  to  his  answer. 
You  have  not  apprised  him  of  the  notice,  to  which  he  may  point  his 
defence.  You  ought  to  put  that  in  issue,  to  enable  him  to  n^ative 
tb^it  evidence  of  notice  proved,  and  to  shelter  himself,  in  the  first 
instance,  without  being  sent  to  the  Master's  ofiice.  Instead  of  that, 
without  proving  any  thing  of  that  notice  you  try  your  own  claim  of 
a  redeemable  interest ;  in  which  certainly  you  have  succeeded. 

It  is  then  said,  it  will  be  much  better  to  go  to  an  inquiry,  if  they 
consent ;  instead  of  making  a  new  suit  necessary.  I  do  not  know, 
that  it  will  not :  but  there  is  no  case  for  that.  The  kind  of  notice 
is  of  a  very  doubtful  nature.  It  is  not  a  clear  case  ;  like  the  case 
that  has  been  put,  of  a  mortgage,  the  titlewieeds  being  left  with  the 
mortgagor,  and  a  subsequent  mortgage.  AH  this  notice  proceeds 
upon  fraud.  I  think  that  not  by  any  means  the  sort  of  notice  you 
have  at  present  stated,  as  the  sort,  by  which  you  mean  to  affect  him. 
That  will  not  induce  me  to  go  out  of  the  common  road. 

Therefore,  as  the  case  now  stands  upon  these  pleadings,  the  Plain- 
voL.  V.  25* 
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tiffs  are  not  entitled  to  any  inquiry,  whether  this  Defendant  had 
notice,  or  not.  I  will  not  say,  bow  it  may  be  hereafter ;  when  all 
the  circumstances  are  brought  forward  by  them,  and  he  can  give  his 
answer,  before  any  inquiry  is  directed.  One  part  of  this  decree 
must  certainly  be  altered,  by  inserting  an  inquiry,  what  sums  of 
money  the  Defendant  really  and  bona  fide  advanced  upon  the  secu- 
rity of  that  mortgage,  and  at  what  times  respectively.  That  part 
of  the  prayer  must  be  granted.  As  to  the  rest,  I  only  wish  to  throw 
out,  that  the  point,  if  brought  forward  hereafter,  will  be,  whether  at 
the  respective  times,  when  the  Defendant  advanced  the  money,  he 
knew,  they  had  a  redeemable  interest,  and  no  real  estate.  If  you 
can  affect  him  with  that,  it  will  certainly  do :  not  otherwise  (1)  (a). 

See,  ante,  the  notes  to  iS.  C.  4  V.  466. 
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DRUMMOND  v.  THE  DUKE  OF   ST.  ALBANS. 
[1800,  Juhe  16, 17.] 

The  grant  of  the  office  of  Refrister  of  the  Court  of  Chancery  for  lives  in  trust  for 
the  Duke  of  St  Albans,  his  heirs  and  assi^,  descends  to  the  heirs  general ; 
and  does  not  follow  the  title;  and  being  assignable,  the  claim  of  the  mortgaffee 
was  established,  but  not  to  the  by-gone  profits.  (6)  (See,  anfe,  vol.  iii.  25.)  The 
Duke,  being  trustee,  but  having  obtained  possession  without  title,  as  heir,  the 
Court,  though  the  Plaintiff  was  an  infant,  inclined  not  to  canr  the  account 
farther  back  than  the  time  of  filing  the  bill,  if  the  profits  had  not  been  paid  into 
Court  at  an  earlier  date  in  the  suit  instituted  by  the  mortgagee,  (c) 

Bt  letters  patent,  dated  the  30th  of  May  in  the  11th  year  of  the 
reign  of  the  present  King,  the  office  of  Register  of  the  High  Court 
of  Chancery  was  granted,  to  have,  enjoy,  occupy,  and  exercise,  the 
aforesaid  office,  unto  George,  Duke  of  St.  Albans,  Charles  Beau- 
clerk,  and  Aubrey  Beauclerk,  by  themselves  or  their  sufficient  dep- 
uty or  deputies,  to  be  first  approved  by  the  Chancellor,  or  Keeper, 
or  Commissioners  for  the  custody  of  the  Great  Seal  for  the  time 
being,  for  and  during  the  term  of  the  natural  lives  of  the  said 
George,  Duke  of  St.  Albans,  Charles  Beauclerk,  and  Aubrey  Beau- 
clerk,  and  the  life  of  the  survivor ;  in  trust  nevertheless  for  the  afore- 
said George,  Duke  of  St.  Albans,  his  heirs  and  assigns ;  together 
■  ■■■■■-■-  J 

(1)  Hanatard  v.  Hardly  paH,  voL  xviii.  455. 

(a)  In  reference  to  the  doctrine  of  notice  of  prior  claims,  see  1  Stoiy,  Eo.  Jur. 
§395,ef  »eg.;  fYi^f  v.  Jtlann, 2 Sumner, 491 ;  Jtme« v. S^mttA,  1  Hare,  43 ;  Thayer 
V.  Cramer,  1  M'Cord,  Ch.  395 ;  Sigoumey  v.  Munn,  7  Conn.  324 ;  JBooOi  v.  Bamum^ 
9  ib.  286;  Pitney  v.  Leonard,  1  Paige,  461 ;  CwtU  v.  Mumfy,  3  Metcalf,  405. 

(6)  See  note  (a),  to  anU,  3  V.  25,  and  cases  there  cited;  4  Kent,  (5th  edO  164; 
mUUr  y.  HouMon,  1  Pick.  90;  Borion  Bank  v.  Reed,  8  Pick,  459;  Pope  v. 
B^^*,  9  Bam.  &  Cress.  245;  Cow  v.  JIf' Cteiy, 5  N. Harap. 530 ;  FUehburgOL 
Mann,  Co.  v.  Melven,  15  Mass.  268. 

(e)  See  Hprey  r.  Dinwoody,  4  Bro.  C.  C.  (Am.  ed.  1844,)  258, 269,  note. 
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with  all  manner  of  wages,  fees,  profits,  rents  and  advantages,  emol- 
uments, commodities,  and  liberties,  whatsoever,  to  the  aforesaid 
office  belonging ;  and  all  such  the  like  and  the  same  wages,  &c.,  as 
Charles,  Duke  of  St.  Albans,  George,  Viscount  Malpas,  and  Lord 
James  Beauclerk,  had  ever  had,  received,  enjoyed,  &c. 

George,  Duke  of  St.  Albans,  died  in  1786 ;  leaving  George  Beau- 
clerk,  his  heir  aMaw ;  being  only  son  and  heir  of  Charles  Beauclerk, 
the  son  and  heir  of  William  Beauclerk,  eldest  uncle  of  the  first 
Duke  George ;  who  died  without  leaving  any  issue,  brother  or  sister. 

The  first  George,  Duke  of  St.  Albans,  by  his  will,  dated  the  13th 
of  September,  1785,  desired,  that  all  his  debts  and  funeral  expenses, 
might  be  first  paid ;  and,  after  giving  some  annuities  and  legacies, 
and  charging  them  upon  his  Leicestershire  estate,  and  all  other  his 
estate  and  effects,  he  devised  the  said  freehold  estate  in  Leicester- 
shire to  trustees,  their  heirs  and  assigns,  in  trust  for  securing  the  an- 
nuities ;  and  he  gave  all  the  surplus  rents,  and  the  increased  rent 
upon  the  deaths  of  the  annuitants,  to  his  daugher  Fromont  and  her 
husband  during  their  joint  lives  and  the  life  of  the  survivor ;  and 
after  their  decease  he  gave  all  such  surplus  rent,  &c.,  to  his  nephew 
George  Beauclerk,  his  heirs  and  assigns ;  and  after  the  deaths  of  the 
annuitants  and  the  trusts  performed  he  devised  the  said  Leicester- 
shire estate  to  his  said  nephew,  his  heirs  and  assigns  for  ever ;  and 

he  appointed  his  trustees  his  executors. 
[*  434]  *  George,  the  second  Duke  of  that  name,  died  in  1787  ; 
leaving  Charlotte  Drummbnd,  widow,  his  aunt  on  the  part 
of  his  father,  his  heir  at  law.  By  his  will,  dated  the  29th  of  January, 
1787,  after  disposing  of  certain  estates  in  the  county  of  Surrey,  he  de- 
vised all  his  manors,  messuages,  lands,  tenements,  fee  farm  rents,  and 
other  rents  and  hereditaments,  in  Middlesex,  Cheshire,  Lancashire, 
and  York,  and  all  other  his  real  estates  whatsoever  and  wheresoever, 
not  otherwise  disposed  of,  and  all  his  estate,  right,  title,  equity  of 
redemption,  use,  trust,  property,  claim  and  remainder,  of,  in,  to,  or 
out  of,  the  same  or  any  part  thereof,  to  Alexander  Hope  and  Geoige 
Wheatley,  their  heirs  and  assigns,  to  the  use  of  Henry  Beauclerk 
and  Daniel  M'Namara,  their  executors,  &c.,  for  1000  years,  with- 
out impeachment  of  waste ;  and  after  the  determination  of  that 
term,  and  subject  thereto,  to'  the  use  of  his  aunt  Charlotte  Drum-* 
mond  for  life  without  impeachment  of  waste,  and  with  power  of 
leasing;  and  after  her  decease  to  the  use  of  his  cousin  George 
Drummond,  his  heirs  and  assigns  for  ever. 

The  testator  then  declared  the  trust  of  the  term,  for  raising  so 
much  money  as  his  personal  estate  should  be  deficient  to  pay  his 
debts,  exclusive  of  8000/.,  and  his  funeral  and  testamentary  charges 
and  legacies.  Then,  after  giving  some  legacies,  he  gave  all  his 
goods,  chattels,  &c.,  and  all  other  his  personal  estate  whatsoever 
and  wheresoever,  and  of  what  nature,  kind,  or  quality,  soever,  after 
and  subject  to  the  payment  of  his  debts,  &c.,  to  his  cousin  Geoi^ 
Drummond,  his  executors,  &.c. ;  and  he  appointed  Henry  Beauclerk 
and  George  Drummond  executors. 
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George  Drumroond,  the  eldest  son  and  heir  at  law  of  Charlotte 
Dnimmond,  made  a  general  devise  of  all  his  freehold  manors,  mes- 
suages, &c.,and  also  all  other  his  real  estates  whatsoever  and  where- 
soever, not  being  copyhold,  subject  to  a  trust  to  sell  in  aid  of  his 
personal  estate,  for  the  payment^of  his  debts,  dLc,  and  for  other 
purposes,  in  trust  for  his  eldest  son,  his  heirs  and  assigns,  upon 
attaining  the  age  of  twenty-one ;  with  limitations  over  in  case  of  bis 
death  under  that  age  without  issue  living  at  the  time  of  his  death. 
The  testator  also  bequeathed  the  residue  of  his  personal  estate  in 
trust  for  his  said  son  at  the  age  of  twenty-one ;  and,  in  case  of  his 
death  under  that  age,  over. 

George  Drummond  died  in  1789.     Charlotte,  his  mother,  died  in 
1793 ;  having  by  an  unattested  will  made  a  general  dispo- 
sition of  *her  real  and  personal  estates,  subject  to  iier     [*435] 
debts  and  legacies,  in  favor  of  her  second  son  John  Drum- 
mond, his  heirs,  executors,  &.c. 

Aubrey,  Duke  of  St.  Albans,  had  obtained  possession  of  the  office 
upon  the  death  of  the  second  Duke  George ;  and  by  his  answer  to 
the  bill  of  the  mortgagees  (1),  put  in  with  the  demurrer,  he  stated, 
that  he  possessed  the  office  as  heir  at  law.  In  1795  the  Deputy 
Roisters  received  notice  not  to  pay  any  more  of  the  profits  to  the 
Duke ;  and  in  1798  a  receiver  was  appointed. 

The  bill  was  filed  in  1797  on  behalf  of  the  infant  grandson,  de- 
visee and  heir  at  law  of  George  Drummond,  also  heir  at  law  of 
Charlotte  Drummond  and  of  the  two  Dukes  George,  against  Aubrey, 
Duke  of  St.  Albans,  Colman  and  Martin,  the  personal  representa- 
tives of  Bridget  Crewys  the  mortgagee  (2),  the  trustees  and  other 
parties  interested  under  the  will  of  the  second  Duke  Geoi^e,  and  the 
personal  representative  of  Charlotte  Drummond ;  praying,  that  the 
Defendant,  the  Duke  of  St.  Albans,  may  account  for  all  sums  of 
money,  which  since  the  death  of  the  second  Duke  George  and  before 
and  since  the  death  of  Charlotte  Drummond  down  to  the  present 
time,  have  been  received  by  him,  &c. ;  and  that  he  may  be  declared 
a  trustee  of  the  office  and  of  the  profits  and  emoluments  thereof  for 
the  persons  entitled  under  the  letters  patent ;  that  the  interests  of 
the  several  Defendants  may  be  ascertained  ;  and  that  so  much  as  the 
PlaintiiTs  shall  appear  interested  in  may  be  secured. 

The  Defendants,  the  representatives  of  the  mortgagee,  by  their 
answer  stated,  that  upon  the  death  of  Charles  Beauclerk,  one  of  the 
lives  in  the  last  patent,  George,  Duke  of  St.  Albans,  neglected  to 
procure  a  new  grant ;  and  consequently  committed  a  breach  of  cov- 
enant: and  they  submitted,  whether  the  will  of  the  first  Duke 
George  affected  his  interest  in  the  office ;  or,  whether  the  second 
Duke  Geoige  did  or  did  not  become  entitled  as  heir  at  law  or  other- 
wise. They  stated,  that  the  Defendant,  the  Duke  of  St.  Albans, 
upon  the  death  of  the  second  Duke  George  took  possession  of  the 

(1)  Colman  v.  The  Dukt  of  SL  AUban»,  ank^  vol.  iii.  25. 

(2)  See  Colmm  v.  The  Duke  of  SL  Albans,  anU,  voL  iiL  25. 
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office;  and  they  suggested,  that  he  was  only  a  trustee.  They  in- 
sisted upon  the  mortgage ;  that  the  emoluments  received 
[*436]  by  the  Defendant,  the  Duke  of  St.  Albans,  and  by  *  the 
first  Duke  Greorge,  are  to  be  considered  assets  of  the  said 
Duke,  and  subject  to  the  mortgage ;  and  that  the  Duke  upon  the 
faith  of  his  covenant  by  the  indentures  of  1771  (1),  to  procure  a 
new  grant  upon  the  death  of  any  of  the  fives  for  the  two  remaining 
lives  and  the  fife  c(  sonoe  other  person,  and  to  make  a  new  security 
upon  such  new  patent,  received  all  the  fees,  paying  only  the  interest 
of  the  mortgage ;  and  what  he  has  so  received  is  more  than  sufficient 
to  pay  the  whole  mortgage,  &c. 

Mr.  Mansfield^  Mr.  Piggott,  and  Mr.  &eeky  for  the  Plaintiff: 
Mr.  Lloyd,  and  Mr.  CampbeU,  for  the  personal  Representative  of 
Mrs.  Drummond.  It  is  indifferent  to  the  Plaintiff,  whether  this 
property  is  considered  devisable  or  not:  but  it  is  impossible,  that  the 
testator  could  have  any  idea  of  this,  when  he  was  making  limitations 
of  his  real  estate  generally ;  subjecting  it  to  a  term  of  1000  years ; 
this  property  being  granted  only  for  three  lives.  But  the  Plaintiff  is 
entitled  either  under  the  wiU  of  the  Duke  or  as  heir  of  his  grand- 
mother;  who  was  heir  of  the  Duke. 

With  respect  to  the  claim  of  the  Defendants  under  the  mortgage, 
your  Lordship  allowed  the  demurrer  to  their  bill  for  an  account  of 
the  past  profits  (2).  There  is  therefore  no  right  as  to  them.  The 
question  now  is,  whether  their  mortgage  is  such  as  can  be  main- 
tained. Great  doubts  have  been  entertained,  whether  the  profits  of 
an  office  can  be  made  the  subject  of  a  security.  It  was  decided 
long  ago,  that  the  office  of  Prothonotary  of  a  Court  of  Justice  can- 
not be  assigned ;  as  it  would  go  to  executors  and  administrators  (3). 
Sir  Joseph  Jekyl's  language  in  Bellamy  v.  Burrow  (4)  applies  very 
much  to  this  case ;  showing,  that  the  Crown  may  certainly  create  a 
trust  of  this  kind ;  but  without  the  intervention  and  privity  of  the 
Crown  there  can  be  no  assignment  or  trust  of  such  property.  It 
does  not  follow,  that  ati  office  may  be  made  the  subject  of  a  mortgage, 
because  the  interest  in  it  is  given  to  a  man  and  his  heirs.  .  The  res- 
ponsibility of  the  person  appointed  to  the  Court  would  in' a  great 
measure  cease.  The  question  has  very  lately  occurred 
[*437]  *upon  the  assignment  of  an  officer's  half-pay;  and  the 
decision  was,  that  such  an  assignment  is  not  legal  (5). 
The  claim  of  the  Duke  of  St.  Albans  is  quite  out  of  the  question. 
Certainly  the  object  of  this  grant  was  not  to  support  the  title.  The 
Duke  of  St.  Albans  is  therefore  a  trustee. 

The  Solicitor  General  [Sir  WiUiam  Chant]  and  Mr.  Fonblanque^ 

(1)  ^nU,  vol.  iiL  32. 

(2)  Colman  v.  The  Duke  of  Si.  JUban»,  anU,  vol.  iii.  25. 

(3)  The  case  was  not  mentioned :  but  the  reason  here  stated  is  to  be  found  in 
Meade  v.  LenthaU,  Cro.  Car.  587 ;  and  in  9Coke,  97,  in  ;S^  (korge  RofneCi  Cose. 
The  subject  of  those  cases  was  the  office  of  Mazshal  of  the  Court  of  Kin^a 
Bench. 

-    (4)  For.  97. 

(5)  Skme  v.  LidderdaU,  2  Anstr.  533;  4  Tenn  Rep.^B.  R.  248. 
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for  the  Defendant  the  Duke  of  St.  Albans,  observing  that  the  origi- 
nal intention  certainly  was,  that  this  office  should  go  with  the  title, 
but  that,  as  the  patent  is  expressed,  it  would  be  difficult  to  contend, 
that  it  is  confined  to  such  heirs  as  should  be  Dukes  of  St.  Albans, 
gave  up  the  point. 

With  respect  to  the  personal  representatives  of  Mrs.  Drummond 
they  said,  it  was  unnecessary  to  decide  that  question :  when  it  should 
arise,  the  answer  would  be,  that  the  Court  cannot  do  for  her  what 
she  did  not  do  for  herself  in  her  life. 

The  Attorney  General^  [Sir  John  Mitford],  Mr.  Richards ,  and 
Mr.  Short,  for  the  Defendants,  the  executors  of  the  mortgagee. 
The  representatives  of  the  mortgagee  are  entitled  to  arrest  the 
profits  in  their  passage  from  the  Defendant,  the  Duke  of  St.  Albans, 
to  the  PlaintiiT.     The  title  of  the  PlaintiflT  and  of  the  mortgagee  is 
one  and  the  same.     How  can  the  heir  claim  in  preference  to  the  as- 
sign ?     The  heir  cannot  possibly  claim  against  the  grant  of  his  an- 
cestor.    Sir  Joseph  Jekyl's  reasoning  in  Bellamy  v.  Burrow  is  de- 
cisive.   The  want  of  privity  in  the  Crown  was  the  ground,  upon 
which  Lord  Talbot  conceived  he  ought  not  to  hold  the  Defendant  a 
trustee.     That  is  not  the  case  here.    The  Crown  was  privy  to  the 
trust ;  and  meant,  that  it  should  be  enjoyed  as  a  trust :  the  profits 
going  to  another  person,  not  holding  the  office.     The  Plaintiff  claims 
simply  in  that  right.    The  Crown  meant,  that  the  office  should  be 
held  in  trust ;  and  if  in  point  of  law  it  could  not  be  so  held,  the 
grant  would  be  void ;  the  Crown  being  deceived  in  the  grant.    The 
assignment  is  made  carefully  of  the  profits  of  the  office,  not  of  the 
office  itself.    This  property  has  for  a  very  long  period  been  conceiv- 
ed capable  of  this  disposition.    If  this  is  to  be  considered  as  assets, 
upon  *the  ground,  that  the  covenant  was  broken,  it  is  lia- 
ble in  that  respect.     But  *  there  can  be  no  doubt,  this  is     [^438] 
a  trust  capable  of  being  assigned  as  well  as  declared. 
There  is  no  control  in  the  assignee  over  the  appointment  of  the 
officers ;  for  it  is  a  mere  assignment  of  the  profits ;  and  probably  is 
so  framed  on  purpose.     In'  Seymour  v.  Bennet  (1)  Lord  Hardwicke 
taking  into  consideration  a  trust  of  the  same  description  upon  the 
grant  of  an  office  conceived,  the  CestuU  que  trust  would  have,  not 
only  the  pecuniary  profits,  but  also  according  to  the  terms  of  the 
grant  the  nomination  of  the  deputy.     The  question  is,  how  the 
profits,  that  have  been  paid  in  under  the  appointment  of  the  re- 
ceiver, are  to  be  disposed  of  by  the  Court :  if  to  the  Plaintiff,  it 
roust  be  by  force  of  the  trust  declared  by  the  letters  patent,  perfect- 
ly with  the  privity  of  the  Crown.     The  prayer  of  the  bill  is  equally 
adapted  to  the  assigns  as  to  the  persons  claiming  as  heir.    The 
Plaintiff  comes  in  the  nature  of  a  person  seeking  to  redeem,  and 
cannot  take  the  property  without  discharging  the  mortgage.     This 
<:annot  be  said  to  be  a  case  of  fraud.     It  has  no  resemblance  to  the 
case  of  half  pay ;  which  is  attached  to  the  office  itself:  but  in  this 

(1)  2  Atk.  482. 
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instance  the  Crown  has  separated  the  profits  from  the  office.  This 
is  not  within  any  of  the  niischiefs,  that  have  been  represented.  In 
The  King  v.  Metcalf  (1),  upon  the  office  of  Marshal  of  the  Court 
of  King's  Bench,  the  same  objection  was  taken.  It  was  much  dis* 
cussed  ;  but  does  not  appear  to  have  been  decided. 

Lord  Chancellok  [Loughbobouoh].  I  do  not  feel  any  aigu- 
ment  from  all  the  cases  referred  to,  and  I  have  looked  into  them, 
that  would  not  go  to  declare  this  grant  void.  If  it  can  be  sustained, 
that  it  is  not  assignable,  then  it  is  not  descendible.  Every  argument 
goes  equally  to  the  descent  to  an  infant,  incapable  of  executing  the 
duties  of  the  office.  How  far  do  you  carry  back  the  account  against 
the  Duke? 

For  the  Plaintiff.  The  Plaintiff  is  entitled  to  the  profits  from 
1787  down  to  the  present  time.  As  to  the  right  of  the  mortgagee, 
the  profits  received  before  the  bill  was  filed,  are  by-gone  profits ;  and 
the  ground  taken  by  your  Lordship  upon  the  demurrer  applies. 

Lord  Chanceulob.  The  mortgagee  cannot  call  upon  the  Duke 
for  the  by-gone  profits  (2).  But  with  regard  to  the  ac- 
f*439]  count  Sprayed  against  him  by  the  Plaintiff,  the  Duke  did 
not  enter  as  a  trustee,  but  upon  the  grounid,  that  the  right 
was  in  him.  Therefore  should  1  carry  it  back  against  him  farther 
than  the  usual  time,  within  which  the  Court  gives  an  account  ?  I 
agree,  he  is  a  trustee :  but  he  had  no  notice  of  the  trust,  till  the  bill 
was  filed.  It  is  that  species  of  hardship  the  Court  relieves  against : 
where  a  man  enters  into  possessnon  of  an  estate  under  a  wrongful 
idea  of  title,  and  is  permitted  to  continue  in  possession,  and  it  is  to 
be  got  from  him  in  this  Court,  this  Court  will  give  the  account  no 
farther  back  than  it  is  given  in  damages  at  law  in  an  action  for  mesne 
profits  (3). 

For  the  Plaintiff.  The  Duke  was  the  legal  hand  to  receive  the 
profits.  Where  there  is  an  express  trust,  the  account  must  extend 
to  the  whole,  notwithstanding  the  mistake.  Who  is  to  suffer  by  the 
mistake  ?  Is  an  express  trustee  not  to  account  for  profits  received, 
though  by  mistake  ?  The  Plaintiff  also  was  an  infant  during  the 
whole  time ;  and  then  even  in  the  cases  alluded  to  by  your  Lordship 
the  account  is  not  confined. 

For  the  Defendant  the  Duke  of  St.  Albans.  The  Duke  proceeded 
upon  the  notion,  that  the  Duke  of  St.  Albans  for  the  time  being  was 
the  person  entitled.  What  equity  then  is  there  for  any  of  the  parties  to 
claim  an  account  from  any  earlier  period  than  that,  at  which  they 
thought  fit  to  set  up  their  title  ? 

(1)  James  II. 

(2)  Meadv.  Ltyrd  Orrtry,  3  Atk.  235. 

(3)  As  to  the  limitation  of  accotmts,  see  /wt^  AdherUy  v.  l?oe,  BrmnUy  y»  Hol^ 
landy  Rtade  v.  Readt,  Chambers  v.  GoUwifij  565,  610,  744,  824 ;  vol.  ix.  254;  vi. 
93;  Harmoodv,  Oglander,  199,  and  tbe  note,  215;  viii.  106;  Pettttvardv.  Pres- 
cott^  vii.  541 ;  SkKkhotise  v.  Bitmstony  x.  453 ;  WUliams  v.  Coussmaher,  xii.  136 : 
PidcOt  V.  Lo^gon,  xiv.  215:  Dormtrr.  Fhrteseue,  3  Atk.  124,  9,  130;  Gm/ey  r. 
.^dJerleif,  1  Swanst  573;  I  Ball  &  Bettt  120 ;  Bowes  v.  East  London  Waterworks 
Co.  3  Madd.  375.  No  analojjry  in  cases  of  trust  to  the  Statute  cf  limitatioiis : 
Momey  General  \\  The  Bmoenf  C^  1  Mer.  495;  4Pri.  86. 
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Lord  Chancellor  [Louohborough].  I  understand,  the  Duke  was 
let  into  possession  upon  the  death  of  the  second  Duke  George  ;  who 
was  heir  at  law :  the  possession  then  being  in  the  cestui  que  trust ; 
and  being  distinctly  given  up  to  him,  not  qua  trustee,  but  by  a  com- 
mon mistake  of  all,  that  he  was  entitled  to  the  profits  of  the  office. 

This  is  a  bill  for  the  execution  of  a  trust.  Diflferent  persons  are 
interested  in  it.  The  first  person,  to  whom  the  trust  belongs,  is  the 
mortgagee,  I  can  make  no  decree  for  the  personal  representative 
of  Mrs.  Drummond.  With  respect  to  the  account  against  the  Duke, 
the  time  I  should  have  taken  would  have  been  the  filing  of  the  bill : 
but  in  fact  the  profits  were  stopped  before  ;  and  therefore  it  is  money 
in  Court. 

Declare  a  trust  of  tiie  office  for  the  Plaintiff,  subject  to  the  mort- 
gage, now  vested  in  the  Defendants  Colman  and  Martin  ; 
*and  that  the  money  paid  into  Court,  and  the  stock  in  [^440] 
which  it  has  been  invested,  are  subject  in  the  first  place  to 
answer  what  is  due  to  the  mortgagee  for  principal  and  interest,  and 
costs  in  this  and  the  other  cause.  Direct  an  account  for  that  pur- 
pose. Let  the  Receiver  be  dischaifped ;  and  direct  the  future  profits 
to  be  paid  by  the  Deputy  Regbters  to  the  mortgagee,  subject  to  far- 
ther order. 

The  Lord  Chancellor  observed,  that  there  was  an  Act  of  Par- 
liament, in  which  the  mortgage  was  stated  ;  and  this  office,  the  other 
office  of  Great  Falconer,  and  the  pension,  were  all  made  subject  to 
debts,  &c.  Two  acts  had  been  obtained  by  the  first  Duke  George, 
in  1767  and  1776,  vesting  thb  and  other  offices,  with  other  property, 
in  trustees,  upon  trust  to  be  sold  for  payment  of  debts. 


8KB,  anitj  the  notes  .to  &  Cd  Ves.  25. 
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RAWLINS  V.  GOLDFRAP. 

[Rolls.— 1800,  Juwe  19.] 

Residde  of  personal  estate  bequeathed  to  the. children  of  the  testator's  two 
daughters,  their  executors,  &>c. ;  with  a  limitation  over  in  case  both  his  daugh- 
ters should  die  without  issue;  a  vested  interest  in  the^grand-children ;  and  the 
limitation  over  is  too  remote,  (a) 

A  direction  by  will  to  apply  so  much  interest  as  might  be  necessary  towards  the 
maintenance  and  education  of  the  testator's  grand-children  upon  the  decease 
of  their  respective  mothers,  the  residue  to  accumulate  for  them  all,  was  con- 
fined to  so  much  as  should  be  actually  necessary,  reg^ard  being  had  to  their 
situation  at  the  death  of  their  mother:  their  father  having  bv  his  will  left  them 
a  considerable  property,  with  a  jirovision  for  maintenance,  (6)  [p.  440.] 

A  father  may  leave  his  children  without  a  maintenance ;  and  the  perish  have  no 
remedy  against  the  executor,  [p.  440.] 

William  Wharton  devised  all  his  estates  in  the  island  of  St. 
Christopher,  with  the  stock,  &c.  thereto  belonging,  and  gave  all  the 
rest  of  his  personal  estate,  to  trustees,  their  heirs,  executors,  admin- 
istrators, and  assigns ;  upon  trust,  after  payment  of  his  debts,  lega- 
cies and  funeral  expenses,  out  of  his  personal  estate,  and  subject  to 
certain  charges,  to  apply  the  residue  of  the  yearly  produce  of  his 
real  and  personal  estates  and  pay  the  same  equally  between  his  two 
sons-in-law  Stedman  Rawlins  and  John  Goldfrap  during  their  lives 
and  the  lives  of  his  daughters  Elizabeth  Taylor  Rawlins,  wife  of 
Stedman  Rawlins,  and  Sarah,  the  wife  of  John  George  Goldfrap ; 

(a)  There  cannot  be  an  estate  tail  in  a  chattel  interest,  unless  in  very  special 
cases.  It  is  a  settled  rule,  that  the  same  words,  which  under  the  English  law 
would  create  an  estate  tail  as  to  freeholds,  give  the  absolute  interest  as  to  chat- 
tels. 2  Kent,  (5th  ed.)  353,  354 ;  4  ib.  283;  Momey  Getural  v.  Bayley,  2  Bro. 
C.  C.  (Am.  od.  1844,)  553;  Knight  v.  Ellis,  2ib.570;  Fo%  v.  JBumeA,  1  ib.  285; 
Morney  (hneral  v.  tSrd,  1  ib.  173,  and  notes ;  Chatham  v.  TaUdUj  6  Bro.  P.  C. 
450 ;  BriUon  v.  Twining,  3  Meriv.  176 ;  Palentm  v.  Ellis,  11  Wend.  259 ;  ToikiU 
V.  Pitt,  1  Madd.  488 :  Jackson  v.  BttU,  10  Johns.  19 ;  Henry  v.  FeUkr,  2  ATCord, 
323 ;  MatheiM  v.  Danid,  2  Havw.  346 ;  Moodv  v.  fVaiker,  8  Arkansas,  147 ;  PkU- 
lips  V.  Eastwood,  Lloyd  &  Goold,  Temp.  Sugd.  270';  Lepine  v.  Fawrd,  2  Russ.  & 
My.  378 ;  2  Storv,  Eiq.  Jur.  §  990. 

See  2  Story,  Eq.  Jur.  §  988,  where  it  is  said,  that  in  regard  to  terms  for  years 
and  personal  chattels,  it  may  be  observed,  that  they  are  cap^le  of  being  limited 
in  Equity  in  strict  settlement,  in  the  same  way  and  to  the  same  extent,  as  real 
estates  of  inheritance  may  be ;  so  as  to  be  transmissible,  like  heir-looms.  See 
also  Fordyce  v.  Ford,  ante,  2  V.  536,  note  (a);  Chitty,  Genl.  Prac.  101,  cap.  3,  §  I. 

Ck>urtB  seem  very  much  inclined  to  support  limitations  even  of  persomd  estate. 
Feame,  on  Executory  Devises,  by  Powell,  186,  239,  259 ;  Dashiell  v.  Da^eU,  2 
Harr.  &  Gill,  127 ;  Eichdberger  v.  Bemetz,  17  Serg.  &  Rawle,  293;  see  Moffat  v. 
Stroiyi:,  10  Johns.  12;  Mufton  v.  GriJUh,  1  Harr.&.  Gill,  111;  Rovall  v.  Eppes,  2 
Munf.  479 ;  Hannan  v.  Osborne,  4  Paige,  336 ;  Cudtoorth  v.  Hall,  3  Desaus.  258 ; 
Clifton  V.  Haig,  4  Desaus.  330. 

For  a  farther  consideration  of  this  subject,  see  1  Williams,  Executors,  (2d  Am. 
ed.)  507,  et8eq.;2  Story,  Eq.  Jur.  §  988,  989, 990 ;  Vavghan  v.  Burslem,  3  Bro 
C.  C.  101 ;  Rice  v.  Satterwhite,  1  Dev.  &  Bat  Eq.  69;  Mazyck  v.  Vmderhorst,  1  Bai. 
Eq.48. 

A  limitation  over  of  personal  property,  after  a  dying  under  age,  and  without 
issue,  was  held  good,  tlie  contingency  not  being  too  remote.  Jones  v.  Sb/Aoitm, 
10  Gill  &  Johns.  187. 

(h)  I  Macpherson  on  Infants,  (Lend.  ed.  1841,)  p.  256. 
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and  in  case  of  the  death  of  either  Stedman  Rawlins  or  John  George 
Goldfrap  before  their  respective  wives  then  to  pay  the  same  equally 
unto  and  between  such  one  of  his  said  daughters,  who  should  so 
survive  her  husband  and  such  surviving  or  other  son-in-law ;  and  in 
case  of  the  death  of  both  his  said  sons-in-law  in  the  life  of  their  res- 
pective wives  then  to  pay  the  same  equally  unto  and  between  his 
said  two  daughters  during  their  lives :  but  in  case  either 
of  his  sud  *  two  daughters  should  die  before  her  husband,  [*  441] 
then  in  trust  to  raise  and  pay  within  twelve  months  after 
her  death  5000/.  currency  to  such  of  his  sons,  who  should  so  sur- 
vive his  said  wife ;  and  in  case  of  the  death  of  both  his  said  daughters 
before  their  respective  husbands  he  directed,  that  10,000/.  sterHng,  or 
such  other  sum  as  together  with  the  said  5000/.  currency  should 
amount  to  10,000/.  sterling,  should  be  raised  out  of  his  estates,  and  paid 
equally  unto  and  between  his  said  sons-in-law  in  satisfaction  of  all 
demands  upon  his  estates  real  or  personal ;  and  in  case  either  of 
his  said  daughters  should  die  leaving  issue,  then  in  trust,  subject  to 
the  payment  of  the  said  sums  of  5000/.  or  10,000/.  upon  the  con- 
tingencies, aforesaid,  to  pay  and  apply  so  much  of  the  share  or  pro- 
portion of  such  daughter  so  dying  as  might  be  necessary  towards 
the  maintenance  and  education  of  such  child  or  children  as  she 
might  leave,  and  the  residue  thereof  from  time  to  time  to  place  out 
at  interest  as  an  accumulating  fund  for  the  benefit  of  such  person 
or  persons  as  should  be  entitled  thereto  under  his  will ;  and  af- 
ter the  decease  of  both  his  daughters  he  gave,  devised  and  be- 
queathed, all  the  rest,  residue  and  remainder,  of  his  estate  real  and 
personal  unto  and  among  all  and  every  the  children  of  his  daugh- 
ters, or  either  of  them,  in  case  there  should  be  no  children  or  child 
of  the  other,  to  be  equally  divided  between  them  shnre  and  share 
alike,  as  tenants  in  common  and  not  as  joint-tenants,  and  to  takeper 
capita  and  not  per  stirpes,  and  their  heirs,  executors,  administrators 
and  assigns,  for  ever :  and  in  case  both  his  said  daughters  should 
die  without  issue,  then  upon  other  trusts. 

The  testator  died  in  1784.  Upon  a  bill  filed  by  Stedman  Raw- 
lins and  his  wife  and  their  eldest  son  the  will  was  established. 
Stedman  Rawlins  died  in  1793.  Elizabeth  Taylor  Rawlins  died  in 
1797. 

Tlie  bill  prayed,  that  the  Plaintiffs,  the  children  of  Rawlins  and 
his  wife,  may  be  declared  entitled  under  the  will  to  have  the  inter- 
est of  21,244/.  lis,  8  l-2(/.,  a  moiety  of  the  residue  of  the  testator's 
estate,  or  a  sufficient  part  thereof,  applied  towards  their  maintenance 
and  education  from  the  decease  of  Elizabeth  Taylor  Rawlins  and 
for  the  time  to  come  during  their  respective  minorities,  &c.  This 
was  resisted  on  the  ground,  that  the  father  of  the  Plaintiffs  had 
given  them  a  considerable  property  by  his  will,  and  had 
*  made  an  express  provision  for  their  maintenance ;  and  [*  442] 
therefore,  it  was  not  necessary  to  apply  the  fund  given  by 
Wharton's  will ;  the  interest  of  the  property  given  by  the  will  of 
Rawlins  being  more  than  sufficient. 
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Mr.  Hart  and  Mr.  Cox,  for  the  Plaintiffs.  The  Plaintifis  are  em- 
titled  to  this  provision  for  their  maintenance  without  regard  to  their 
having  a  provision  aliunde.  The  argument  must  be,  that  their  fath- 
er meant  by  his  will  to  relieve  the  fund  given  by  Wharton ;  and 
subjected  his  own  funds  exclusively  to  the  maintenance ;  giving  the 
benefit  to  the  Goldfraps.  In  Andrews  v.  Partington  (I),  which  was 
an  express  gift  for  maintenance ;  the  argument  was,  that  the  testator 
meant  to  give  a  benefit  to  the  infant ;  and  if  that  is  applied  in  ease 
of  the  natural  obligation  of  the  father,  the  benefit  is  to  the  father  by 
relieving  him  from  the  burthen.  That  argument  is  strong  in  favor 
of  the  plaintiffs,  entitled  to  this  provision  under  the  will  of  their 
grandfather  Wharton.  This  would  have  the  effect  of  giving  the 
benefit  to  other  persons  than  those  intended. 

Mr.  Piggott  and  Mr.  Steveny  for  the  Defendants.  The  bill  is 
founded  upon  a  misconstruction  of  the  will.  It  is  a  question  of  in- 
tention undoubtedly ;  regard  being  had  to  the  affluence  of  the  father. 
A  provision  for  maintenance  in  general  must  be  taken  to  mean,  if 
the  children  want  maintenance.  Can  it  be  supposed,  a  testator 
could  mean  to  relieve  the  most  affluent  parent  from  the  common 
obligation  ?  Suppose,  the  testator's  daughter  had  died  before  her 
husband,  who  was  in  affluent  circumstances :  was  it  to  dispense  with 
the  natuml  obligation  of  the  father  to  maintain  his  children  ?  It 
must  be  supposed,  the  testator  had  some  idea  of  his  own  property. 
The  interest  of  each  moiety  is  but  900/.  a  year ;  and  there  are  four 
children,  two  sons,  and  two  daughters,  entitled  to  very  large  fortunes. 
The  whole  of  this  moiety  of  the  interest  would  be  necessary.  They 
must  maintain,  that  this  was  an  absoluse  gift  of  maintenance,  with- 
out regard  to  the  circumstances.  The  father  of  the  other  class  of 
children,  the  Defendants,  is  living ;  and  non  constat^  what  will  be 
their  situation.  The  fair  construction  is,  that,  if  these  children  are 
left  destitute  of  a  sufficient  fund  for  their  maintenance, 
[*  443]  this  fund  is  to  be  applied.  The  word  *  <<  necessary  "  has 
relation  to  the  circumstances  of  the  children,  not  to  the 
quantum  of  the  property  ;  and  what  shall  not  be  necessary  is  to  ac- 
cumulate. The  expression  is  <<  towards ''  not  '<  for "  the  mainten- 
ance and  education.  Upon  the  Plaintiffs'  construction  what  could 
be  the  motive  for  postponing  this  provision  for  maintenance  to  the 
death  of  the  mother  ?  Upon  their  construction  the  charge  is  to  in- 
crease in  proportion  to  their  ability  to  do  without  it ;  and  the  gieater 
fortune  they  are  entitled  to  the  less  will  go  to  their  cousins. 

Reply.  A  will  scarcely  ever  occurs,  with  a  clause  for  providing 
maintenance,  which  is  not  qualified  by  such  words  as  these,  ^<  so 
much  as  may  be  necessary."  Whatever  they  are  entitled  to  under 
Wharton's  will  they  must  remain  entitled  to  notwithstanding  their 
father's  will.  It  is  exactly  the  same  as  if  the  provision  made  by 
their  father  had  been  made  by  any  other  person ;  for  certainly  their 

(1)  3  Bio.  C.  C.  60;  see  Mumbfy.  EaH  HotoejABro.  C.  C.323;  HmUy.  Praa^ 
ante,  vol.  iii.  730,  and  the  note,  733. 
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father  was  not  bound  to  provide  for  them  after  his  death ;  whether 
that  is  wise,  or  not ;  and  though  the  Court  will  give  interest  upon  a 
legacy  for  a  child  (1)  if  nothing  is  said  about  it  in  the  will,  that 
cannot  be  done,  if  the  father  chooses  to  say,  he  will  not  give  the  in- 
terest. The  will  is  therefore  to  be  construed  as  at  Wharton's  death, 
without  adverting  to  any  thing,  that  happened  afterwards.  If  the 
father  has  directed  a  very  expensive  mode  of  education,  any  extra 
expense  on  that  account  must  be  borne  by  his  estate. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  This 
case  arises  upon  the  will  of  a-grandfather ;  who  in  this  Court  is  not  ' 
supposed  under  an  obligation  to  provide  for  his  grand-children  after 
the  death  of  his  daughter.  I  cannot  say,  I  quite  agree  to  that  doc- 
trine: but  I  will  not  set  up  my  own  opinion  upon  it.  The 
capital  is  by  this  will  given  so,  that  there  is  no  vested  interest  in  any 
particular  share  at  least  till  the  death  of  both  the  testator's  daughters. 
In  directing  the  application  of  the  interest  of  the  share  upon  the  de- 
cease of  the  daughter,  to  whom  he  had  before  given  it  for  life,  he 
says,  not  that  the  interest  till  the  capital  is  paid,  but  that  so  much, 
as  may  be  necessary  towards  the  maintenance  and  education  of  such 
child  or  children  as  she  may  leave,  shall  be  applied.  It  is  said,  that 
shall  be  a  competent,  reasonable  part,  not  the  whole  ;  for  he  contem- 
plated a  case,  in  which  they  might  not  want  the  whole.  It  cannot 
be  intended,  as  things  stood  at  the  time  of  his  death,  but 
at  the  death  *  of  his  daughter,  with  a  view  to  the  circum-  [*444] 
stances,  in  which  the  children  should  then  stand.  It  is 
impossible,  it  could  be  at  his  own  death  ;  for  the  maintenance  was 
not  to  arise  then.  It  is  then  said,  I  must  allow  the  whole :  I  can- 
not say,  it  is  not  necessary  for  their  maintenance  and  education  ;  and 
their  father  having  left  them  a  large  fortune,  I  have  nothing  to  go 
by  ;  and  must  allow  the  whole.  The  difficulty  stated  on  the  part 
of  the  Defendants  is  not  answered :  it  would  injure  them ;  and  less 
accumulation  would  come  to  them,  than  if  their  cousins  should  not 
be  entided  to  so  large  a  fortune  as  had  been  given  to  them.  I  am 
of  opinion,  that  all,  that  is  given  to  these  children  is  after  the  death 
of  their  mothers  the  capital,  whatever  it  may  be,  with  all  the  accu- 
mulation of  interest :  reserving  only  so  much  as  they  have  a  right  to 
demand  for  maintenance  and  education  according  to  their  situations : 
as  much  only  as  may  be  necessary,  after  all  the  appropriations  for 
their  benefit  are  exhausted,  let  it  come  from  what  quarter  it  may. 
They  have  no  vested  interest  at  all  in  the  interest :  nothing  but  what 
is  wanted  for  their  maintenance  and  education.  I  have  no  difficulty 
in  saying,  there  is  a  vested  interest  in  the  capital.  The  limitation 
over  is  in  the  event  of  both  his  daughters  dying  without  issue,  not 
without  issue  living  at  the  time  of  the  death  (2).  One  of  the  daugh- 
ters is  dead ;  and  has  left  issue. 

(1)  See  anU,  Cridutt  v.  Dolhu,  MUchdl  v.  Bower,  vol.  iiL  10,  283;  Ttftrea  v. 
Jyrrtllj  iv.  1 ;  Chambers  v.  Golamn,  post,  xi.  1.  .  «  « 

(2)  See  the  cases  collected  in  Mr.  Cox's  note  to  Mdtuon  v.  Hutehni(m^  3  P. 
Wms.  262,  and  Mr.  Sandexs's  notes  to  Lord  George  Beauderk  v.  Dorma-,  2  Atk. 
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If  the  father  had  thought  fit,  he  m^t,  I  am  afraid,  by  the  law  of 
this  country  leave  his  children  upon  the  parish.  I  am  surprised, 
that  should  be  the  law  of  any  country  ;  but  I  am  afraid,  it  is  the 
law  of  this :  and  I  have  taken  occasion  before  to  say  so.  Not  even 
the  parish  in  such  a  case  can  come  against  the  executor. 

Declare,  that  the  Plaintiffs  are  entitled  to  so  much  of  the  interest 
of  the  share  of  their  late  mother  as  may  be  necessary  for  their  main- 
tenance and  education  ;  and  refer  it  to  the  Master  to  inquire,  what 
fortune  they  are  entitled  to;  with  liberty  to  apply  for  what  may  be 
necessary  for  maintenance  and  education ;  and  declare,  that  what 
shall  not  be  necessary  ought  to  be  added  to  the  principal ;  which 
with  the  share  of  the  other  sister  Sarah  Goldfrap  will  upon  her  death 
be  divisible  among  all  the  children. 

1.  That  a  limitation  over  of  penonolty,  in  case  a  previous  legatee  shall  die 
*'  without  issue,"  is  too  remote ;  unless  it  can  be  clearly  collected,  uiat  the  testator 
intended  to  use  those  words  in  a  more  confined  sense  tnan  their  le?al  signification 
imports ;  see,  ante,  the  notes  to  Everest  v.  GeU,  1  V.  786'^  and  witfi  respect  to  the 
allowance  of  interest,  for  the  maintenance  of  infant  legatees ;  see  the  notes  to 
CrickeU  v.  Dolby,  3  V.  10 ;  and  note  2  to  GreenweU  v.  GnenweU,  5  V.  194. 

2.  Where  there  are  two  funds  given  absolutely  by  difierent  persons  for  the 
maintenance  of  an  infant,  the  interest  of  the  infant  must  determine  which  of  the 
two  fiifids  is  to  be  applied.    Foliambt  v.  WUloughhy,  2  Sim.  6l  Stu.  169. 
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Covenant  to  settle  an  estate  in  strict  settlement;  subject  to  a  power  to  the  father, 
tenant  for  life,  in  case  there  should  be  anv  younffer  child  or  children,  to  charge 
such  sum  or  sums  for  such  younger  child  or  children,  payable  in  such  propor- 
tions, and  at  such  times,  as  he  should  appoint  The  power  was  held  well  exe- 
cuted bv  a  will  directing  a  sale  and  appomting  the  money,  (a) 

Whether  the  infant  issue  of  tenant  in  tail  was  bound  by  the  election  of  his  parent, 
qwere,  [p.  445.] 

An  appointment  by  a  father  not  illusory,  where  he  gives  other  provisions  to  the 
object  excluded,  [p.  445.] 

Br  indentures,  dated  the  12th  of  April,  1727,  previous  to  the 
marriage  of  Walter  Long  and  Philippa  Blackall,  the  sum  of  1000^ 
provided  by  the  former,  and  the  like  sum  provided  by  the  latter, 
were  directed  to  be  laid  out  in  stock,  upon  trust  for  Walter  Long 

308;  Feame's  Exec.  Dev.  4th  and  5th  ed.  by  Mr.  Powell,  116  to  299;  Ja^hs  v. 
«^jbmgrf«,  4  Bro.  C. C.  542 ;  Everettv.  GeK,  and  CftmuOeM  v.  Price, ante,  voL  i.  286; 
iii.  99,  and  the  notes. 

(a)  See  4  Kent,  (5th  ed.)  344,  345.  A  power  to  mortgage  includes  in  it  a  power 
to  authorize  the  mortgagee  to  sell  in  default  of  payment  fVUson  v.  Tntup,  7 
Johns.  Ch.  32 ;  5.  C.  2  Cowen,  95. 

In  construing  powers,  the  Court  looks  to  the  end  and  design  of  the  parties,  and 
the  substantial  rather  than  the  literal  execution  of  them.  Ih, ;  see  also  Osgood  v. 
FVanklin,  2  Johns.  Ch.  1 ;  S.  C.  14  Johns.  527 ;  JFYouty  v.  Erouty,  1  Bau  Eq.  517 ; 
see  also/NMf,  448,  note  (h)» 
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for  life ;  and  after  his  decease  for  Philippa  Blackall  for  life  in  bar  of 
dower ;  and  after  the  decease  of  the  survivor  to  transfer  the  same  to 
and  among  such  child  or  children  of  the  marriage,  and  4n  such 
shares  and  proportions,  if  more  than  one,  as  Walter  Long  should  by 
deed  or  will  direct  or  appoint;  and,  in  default  of  appointment,  unto 
and  among  all  the  children  equally. 

The  indentures  contained  a  covenant  by  Walter  Long  within 
fourteen  years  to  purchase  and  settle  and  convey  to  the  trustees  a 
freehold  estate  of  at  least  the  value  of  the  stock  to  the  use  of  him- 
self for  life ;  remainder  to  trustees  to  preserve  contingent  remain- 
ders ;  remainder  to  the  use  of  Philippa  Blackall  for  life  for  her  joint- 
ure and  in  bar  of  dower ;  remainder  to  the  first  and  other  sons  in 
tail  male ;  remainder  to  the  daughters  as  tenants  in  common  ;  re- 
mainder to  the  right  heirs  of  Walter  Long.  It  was  farther  declared, 
that  in  the  said  settlement  should  be  contained  a  proviso  or  agree- 
ment, that,  in  case  Walter  Long  should  happen  to  have  issue  by  the 
said  Philippa  any  younger  child  or  children,  besides  an  eldest  and 
only  son,  be  they  sons  or  daughters,  it  should  be  lawful  to  and  for 
the  said  Walter  Long  in  his  life-time  to  charge  the  premises  to  be 
conveyed,  as  aforesaid,  with  the  payment  of  such  sum  or  sums  of 
money  for  the  benefit  of  such  younger  child  or  children,  whether 
sons  or  daughters,  payable  in  such  proportions  and  at  such  time  or 
times,  as  Walter  Long  should  by  any  deeds  or  writings,  to  be  by 
him  duly  executed  in  the  presence  of  three  or  more  credible  witnesses, 
or  by  his  last  will  and  testament,  direct,  lipiit,  or  appoint ;  and  after 
the  purchase  the  stock,  in  which  the  2000/.  was  vested,  and  the  res- 
idue of  her  fortune,  and  the  like  sum  of  his  agreed  to  be  added 
thereto,  were  to  be  paid  to  him  for  his  use ;  and  as  to  the  residue  of 
her  fortune  over  and  above  the  said  1000/.  it  was  to  be  paid  to  the 
trustees  with  the  like  sum  of  his  to  be  laid  out  in  stock  upon  the 
same  uses  and  trusts  as  the  said  2000Z. 

*  The  marriage  having  taken  place,  by  indentures  of  [*  446] 
lease  and  release,  dated  the  2d  and  3d  of  July,  1729,  re- 
citing the  settlement,  the  said  sum  of  2000/.,  which  had  not  been 
laid  out  in  stock,  and  500/.  added  by  Walter  Long,  were  laid  out  in 
the  purchase  of  an  estate,  called  Coombe  Farm,  as  directed  by  the 
articles  with  regard  to  the  proposed  purchase,  with  a  similar  proviso, 
that  it  should  be  lawful  for  Walter  Long  to  charge  the  said  premises 
with  payment  of  such  sum  or  sums  of  money  for  younger  children, 
as  he  should  appoint. 

Walter  Long,  being  so  seised  of  the  Coombe  Farm  and  other  es- 
tates in  fee,  by  his  will,  dated  the  13th  of  July,  1767,  devised  to  his 
son  John  Long  his  estate  adjoining  to  Prewshaw  Farm,  to  him  and 
his  heirs  for  ever.  He  also  gave  his  son  John  the  household  goods 
of  all  sorts  and  all  the  liquors,  which  should  be  in  or  about  his  house 
at  Prewshaw  Farm  at  the  time  of  his  death.  He  declared  his  will, 
that  Coombe  Farm  should  be  sold  after  his  wife's  death,  agreeable 
to  his  marriage  articles,  and  the  money  arising  from  the  same  be 
disposed  of  in  manner  following:  1st,  to  be  paid  to  his  daughter 
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Mrs.  Roudedge  500Z.,  as  setded  by  her  marriage  articles ;  and  he 
gave  to  his  daughters,  Mrs.  Grove  and  Mrs.  RouUedge  and  his 
daughter  Ann  Long  one  guinea  each ;  also  he  gave  and  bequeathed 
to  his  son  John  Long  1002.,  when  Coombe  Farm  should  be  sold ; 
and  he  directed,  that  the  remainder  of  such  moneys,  which  that  es- 
tate should  sell  for,  should  be  equally  divided  between  his  two  sons 
Samuel  and  William  and  his  daughter  Eleanor ;  and  he  appointed 
Walter  Long,  his  eldest  son  by  a  former  marriage  and  heir  at  law, 
his  executor. 

The  testator  died  some  time  after  the  execution  of  his  will.  John 
Long,  the  eldest  son  of  the  marriage  with  Philippa  Blackall,  took 
possession  of  the  estate  at  Prewshaw  Farm  and  the  articles  devised 
and  bequeathed  to  him  by  the  will  of  his  father;  and  died  in  1797 
intestate;  leaving  Walter  Long  his  eldest  son  and  heir  at  law. 
Philippa  Long  died  in  1798.  Upon  her  death  the  bill  was  filed  by 
William  and  Samuel  Long,  Elizabeth  Routledge,  and  Eleanor  Long, 
the  surviving  younger  children,  against  Walter  Long  the  younger, 
and  infant ;  praying  a  sale  of  the  Coombe  Farm,  &rC.,  according  to 

the  will  of  their  father. 
[*447]  *Two  points  were  made :  1st,  whether  the  testator  had 
any  power  to  direct  a  sale ;  and,  if  he  had,  whether  the 
appointment  was  good.  Secondly :  whether  John  Long  by  taking 
possession  of  the  estate  at  Prewshaw  Farm  and  the  effects  given  to 
him  by  the  will  of  his  father  had  not  elected  to  take  under  that 
will ;  and  whether  the  Defendant  was  not  bound  by  that  election. 

Mr.  Mansfield  and  Mr.'  Ramitty,  for  the  Plaintiffs,  were  stopped 
by  the  Lord  Chancellor ;  who  observed,  that  the  second  point  might 
admit  a  good  deal  of  argument  (1)  ;  but  asked,  what  could  be  said 
upon  the  first. 

Mr.  Richards  and  Mr.  Bett^  for  the  Defendant  This  case  is 
new  in  its  circumstances.  The  power  is  not  pursued  either  in  form 
or  substance.  The  intention  in  these  cases  is,  that  the  son  shall 
have  an  election  to  redeem  the  estate  by  paying  the  money.  The 
eldest  son  must  be  intended  to  have  something.  The  objection 
upon  illusory  appointments  also  applies  in  this  case  (2). 

With  respect  to  the  second  point,  election  proceeds  upon  this 
principle :  it  is  an  offer  by  way  of  bargain  on  the  part  of  the  testator ; 
upon  which  the  Court  says,  if  they  do  not  accept  the  offer,  they 
shall  not  have  the  estate  under  the  willl  Then  it  is  like  any  other 
bargain  with  tenant  in  tail :  but  the  issue  in  tail  is  not  bound  to  ac- 
cept that  offer.  This  doctrine  is  very  fully  laid  down  in  HyUon  v. 
Hylton  (3). 

(1)  In  Ward  v.  Bough,  anUj  vol.  iv.  623,  it  was  detennined  that  the  children 
were  not  bound  by  the  election  of  their  parent  Upon  the  ^neral  doctrine  of 
election  see  the  authorities  referred  to  in  the  note  to  uatcase,  627,  and  WoUen  v. 
Tanner^  218;  Wilson  v.  Lord  John  Toum^iend,  vol.  IL  693;  YaUr.  Mosd^ 
Blount  V.  Bestiand^  posty  480,  515,  and  the  notes,  i.  523,  7. 

(2)  Ante,  Spencer  v.  Spencer,  362 ;  Vanderzee  v.  Adorn,  vol.  iv.  771 ;  JEemp  v. 
Kemp,  post,  849,  and  the  notes,  853;  ante,  vol.  i.  310. 

(a)2Vefl.634. 
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Mr.  Mansfield,  in  reply.  It  is  said,  there  must  have  been  an  in- 
tention, that  the  eldest  son  should  have  something :  but  it  is  clear, 
under  the  articles  all  might  have  been  given  to  the  younger  children, 
exclusive  of  the  eldest.  The  plan  of  the  settlement  is  to  limit  tlie 
estate  to  the  eldest  son  in  tail,  with  a  power  to  the  father  to  provide 
for  younger  children :  but  if  he  chooses  to  do  with  the  money  what 
he  had  power  to  do  with  the  land,  the  settlement  gives  it  to  him. 
It  was  very  natural  to  trust  him  with  such  a  power. 

*  Lord  Chancellor  [Loughborough].  If  it  had  stood  [*  448] 
only  upon  the  settlement  of  the  real  estate,  it  would  be 
quite  impossible  to  say  here,  that  the  appointment,  so  far  as  regards 
the  eldest  son,  was  illusory  (a).  No  question  of  that  liature  can 
arise,  where  the  father  appoints,  and  gives  other  provisions  to  the 
object  excluded  (1).  This  appointment  is  in  substance  exactly  what 
he  had  a  right  to  do  (2)  (b). 

Decree  according  to  the  prayer  of  the  bill. 

1.  As  to  the  difficulty  of  determining  what  ought  to  be  deemed  an  illusoiy  ap- 
pointment; see,  anttj  note  3  to  Hoddey  v.  Mawbeyf  1  V.  143 ;  and  for  some  of  the 
leading  ndes  with  respect  to  the  doctrine  of  election,  see  note  3  to  Blake  v. 
Bunbmvy  1  V.  Id4,  notes  2  and  3  to  StraUon  v.  Best,  1  V.  285,  and  note  7  to 
Thdlusson  v.  fFoodford,  4  V.  227. 

2.  That  to  enable  a  person  to  sell  land,  it  is  not  neceasaiy  to  have  that  author- 
ity given  to  him  expressly ;  see  Kenworttqi  v.  Baie,  6  Ves.  797 ;  and  BuUodi  v. 
1%3/taU,  18  Yes.  &  Bea.  47a 


BLOXHAM,  Ex  parte. 

[1800,  Junk  21.] 

A  BILL  indorsed  by  the  drawer  as  a  farther  security  on  discounting  another  bill 
for  him:  the  drawer  and  acceptor  of  the  bill  so  indorsed  becoming  bankrupts, 
the  proof  against  the  estate  of  the  acceptor,  not  the  dividend  only,  was  res- 
trained to  the  original  debt    (See  note  (3),  p.  449.) 

In  September  1799  Thomas  Almond  proposed  to  discount  with 
the  petitioners,  his  bankers,  a  bill  of  exchange  for  the  sum  of  342/. 
7«.,  at  two  months  after  date,  drawn  by  him,  and  accepted  by 

(a)  As  to  illusory  appointments  see,  ante,  362,  note  (a),  368,  note  (a), 

(li  .Me,  S^fencer  v.  Spencer,  362,  and  the  note,  368 ;  Fandenee  v.  AeUm,  vol. 
iv.  771 ;  Bristow  v.  Warde,  ii.  336 ;  [Sugden,  Powers,  4th  Lond.  ed.  500.] 

(2)  Kenworthf  v.  Bate,  post,  vol.  vi.  793. 

[h]  See  Sug^n  on  Powers,  (4th  Lond.  ed.)  447,  where  it  is  said,  that  *<  it  is  to 
be  regretted  that  so  important  a  decision  as  that  in  the  case  of  Long  v.  Long, 
should  have  been  pronounced  without  all  the  arguments  which  might  nave  been 
adduced  against  it  having  been  heard.  The  case  of  TankervUle  v.  Coke,  Mosely, 
146,  might  have  been  cited." 

•*  The  liasty  decision  of  Lor^  v.  Long,  opposed,  as  it  appears  to  be,  by  the 
well  considered  case  of  TankerviUe  v.  Coke,  can  scarcely  be  considered  such  an 
authority  as  will  control  any  future  decision,  should  the  principle  upon  which 
it  was  made  not  be  approved  of."  p.  448,  ef  seq. 
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Thomas  Dobson.  The  petitioners  being  unwilling  to  advance  that 
sum  upon  the  single  security  of  that  bill,  Almond  proposed,  as  an 
additional  security,  to  indorse  to  them  another  bill  for  459Z.  6s.  lOcf., 
at  two  months  after  date,  drawn  by  him,  and  accepted  by  William 
Purdy  ;  and  upon  his  indorsing  that  bill  they  discounted  the  other. 
Neither  of  the  bills  was  paid.  In  November  last  Almond  became  a 
bankrupt ;  and  upon  the  3d  of  October  Purdy  was  declared  a  bank- 
rupt. The  petitioners  applied  to  prove  the  bill  accepted  by  Purdy 
for  the  whole  amount :  but  the  Commissioners  admitted  their  proof 
only  for  the  sum  of  292/.  7^.,  being  the  sum  then  actually  due  to  ' 
them  from  Almond  on  account  of  the  said  bills.  After  deducting 
the  dividends  received  on  that  proof  175Z.  8^.  Id,  remained  due  to 
the  petitioners  upon  the  bill. 

The  prayer  of  the  petition  was,  that  the  petitioners  may  be  ad- 
mitted to  prove  under  the  commission  against  Purdy  the  farther  sum 
of  166/.  I9s.  lOd.j  making  with  the  former  proof  459/.  6s.  lOd. ; 
and  that  they  may  receive  a  dividend  upon  the  sum  of  166/.  I9s. 
lOd. :  the  petitioners  undertaking,  in  case  the  dividends  to  be  re- 
ceived by  them  under  both  commissions  shall  exceed  20s.  in  the 
pound  upon  the  said  debt  of  292/.  Is.  to  refund  the  overplus. 

Mr.   CooJce,  in  support  of  the  Petition,  cited  Ex  parte 
[*  449]     King  (1),  and  Ex  parte  Crosley  (2)  ;  and  observed,  that 
the  dividend  only  could  be  considered  as  actual  payment, 
not  the  proof. 

The  Attorney  General,  [Sir  John  Mitford],  for  the  Assignees,  com- 
pared it  to  an  attempt  to  prove  the  penalty  of  a  bond ;  and  said, 
nothing  could  be  proved  but  the  consideration :  and  if  the  Lord 
Chancellor  should  direct  an  action  to  be  brought  against  the  bank- 
rupt, and  that  he  should  not  set  up  his  bankruptcy,  they  could  not 
possibly  recover  more  than  the  sum  actually  advanced. 

Lord  Chancellor  [Loughborough].  It  is  not  competent  to  the 
bankrupt,  from  whom  the  bill  was  received,  to  make  any  objection 
to  it:  but  the  person,  who  accepts  the  bill  without  consideration, 
becomes  a  bankrupt.  The  proof  then  comes  upon  his  estate.  Then 
the  oath  to  be  made  upon  that  must  truly  state  the  debt ;  and  that 
is  only  the  sum,  for  which  the  bill  was  given  as  a  security.  It  would 
be  impossible  to  recover  more  in  an  action  than  the  sum  really 
advanced  ;  and  it  is  impossible  to  allow  more  to  be  proved  upon  the 
estate  than  could  be  recovered  upon  an  action  directed,  and  the 
bankruptcy  not  to  be  set  up. 

The  petition  was  dismissed  (3). 

[This  note  belongs  also  to  6  Yes.  449  «nd  600 ;  and  8  Yes.  551.] 
1.  Lord  Ro6s]yn*s  order,  made  in  this  matter,  (which  order  was  in  contradiction 
of  the  doctrine  laid  down  in  Ex  parte  Lee,  1  P.  Wms.  782,)  was  discharged  by 


(1)1  Cooke's  Bank.  Law,  157,  8th  edit  by  Mr.  Roots,  177. 
(2)  if    •   *  -^ • 


Cooke's  Bank.  Law,  158, 8th  edit  177 ;  3  Bro.  C.  C.  237. 
(3j  This  decision  was  over-ruled,  post,  Ex  parte  Bloxham,  Ex  parie  Deers,  to1« 
vi.  449, 600, 644 ;  Ex  parte  Parr,  xviit  65 ;  [see  also  Stoiy,  Bills  of  Exchao^,  §  19a» 
VOL.  V.  26* 
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Latd  Eldon,  who  held  it  clear,  that  a  creditor  who  holds  the  paper  of  third  persons, 
for  which  they  are  liable  to  his  debtor,  may  prove,  under  a  commission  against 
such  third  persons,  the  whole  amount  of  the  bills,  and  take  dividends  thereon,  not 
exceeding  nis  own  debt  So,  in  a  later  case,  it  was  held,  that  in  bankruptcy  a 
creditor  has  a  right  to  prove  and  avail  himself  of  all  collateral  securities  from 
third  persons,  to  the  extent  of  twenty  shillings  in  the  pound  upon  the  actual  debt 
Ex  parte  Bennet,  2  Atk.  527;  see  note  7to  Curtis  v.  Perry^  6  V.  739.  But  proof 
upon  a  bill  apunst  the  estate  of  one  party  liable,  must  be  reduced,  if  previously 
to  such  proof  payment  in  part  has  been  received  from  the  estate  of  anotner  party ; 
or  (except  in  special  cases)  if  a  dividend  from  the  estate  of  another  party  has  been 
dedared,  ExparU  Leers,  6  Yes..  644;  Ex  parte  The  Royal  Bank  ofScoOand,  19 
Yes.  310. 

2.  Where  there  has  been  an  absotiUe  exehan^  of  securities,  with  no  promise  of 
indemnity  on  either  side  in  case  their  respective  acceptances  were  not  provided 
for,  each  party  is  confined  to  his  remedy  on  those  securities,  and  neither  can  main- 
tain an  action  of  assumpsit  affsinst  the  other  in  consequence  of  having  paid  his 
own  acceptances ;  Budder  v.  nuUwantj  3  East,  80 ;  but  where  there  has  been  an 
exchange  of  paper,  and  before  the  bills  are  mature,  one  of  the  acceptors  commits 
an  act  of  bankruptcy ;  if  the  other  party  come  to  prove  against  the  bankrupt's 
estate,  the  Lord  Chancellor  will  not  allpw  him  to  receive  any  dividend,  till  his 
own  counter-acceptances  are  taken  up.    Sarratt  v.  Austin^  4  Taunt  208. 


MORTON,  JEr  parte. 

[1800,  June  21.] 

A  SPECIALTY  creditor  has  the  same  right  under  the  bankruptcy  of  the  heir  of  the 
^    debtor,  as  if  he  had  not  become  bankrupt;  and  may  therefore  follow  the  real 

assets  or  their  specific  produce  in  die  handis  of  the  assignees,  (a)    The  subject 

being  small,  rehef  was  given  on  petition. 

The  petition  was  presented  by  a  specialty  creditor  of  the  uncle 
of  the  bankrupt,  from  whom  real  estates  descended  to  the  bankrupt 
through  his  elder  brother.  The  object  of  the  petition  was  to  follow 
the  real  assets  or  their  produce  in  the  hands  of  the  assignees  ;  and 
for  that  purpose  that  an  inquiry  might  be  directed  as  to  the  specialty 
debts  outstanding  and  the  assets. 

Mr.  Lloyd,  in  support  of  the  Petition,  stated  the  rule,  that  the 
bankruptcy  is  not  considered  an  alienation.  In  case  of  real  estates 
the  creditor  of  the  ancestor  may  follow  them  and  their  specific  pro- 
duce in  the  hands  of  the  assignees,  if  sold  under  the  bankruptcy. 
The  bankruptcy  does  not  make  any  alteration ;  and  the  creditor  has 
the  same  remedy  against  the  assignees  as  against  the  bankrupt^ 

and  note.  It  is  said  by  Mr.  Belt,  in  his  note  (1)  to  Ex  parte  CrosOeu,  3  Bro.  C.  C. 
(Am.  ed.  1844,)  237,  that  Lord  Eldon's  determination  in  Ex  paHe  jBlazAom,  6  Ves. 
jr.  449,  seems  irrefiagible.] 

(a)  Assignees  in  bankruptcy,  except  in  cases  of  fraud,  take  only  such  rights 
and  interests  as  the  bankrupt  himself  had,  and  could  himself  claim  and  assert  at 
the  time  of  his  bankruptcy ;  and  they  are  affected  with  all  the  equities,  which 
would  affect  the  bankrupt  himself,  if  he  were  assertmg  those  rights  and  interests. 
MUdteU  .Assignee  v.  Winalow,  Circuit  Court  of  U.  States,  Maine  Oct  Term,  1843. 
In  Bankruptcy,  6  Chandler  Law  Rep.  347. 
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Though  a  bill  is  the  r^ular  course,  it  has  been  disapproved  of  by 
your  Lordship,  where  the  subject  is  small. 

The  Attorney  Generaly  [Sir  John  Mtford]y  for  the  Assignees, 
admitted  the  rule,  as  stated. 

Lord  Chancellor  [Loughborough]  assented;  and  made  the 
order  according  to  the  prayer  of  the  petition. 

1.  The  usual  aasignment  in  bankruptcy,  like  any  other  assifrmnent  by  opera- 
tion of  law,  passes  the  estate  and  rights  of  the  bankrunt  precisely  in  the  same 
plight  and  condition  as  he  possessed  them.  A  complete  legal  title  may  be  vested 
in  the  assignees,  but  they  can  pnly  hold  it  subject  to  whatever  equity,  or  charge, 
the  estate  may  be  liable. to  in  the  hands  of  the  banknipt  Mitford  v.  Mitford,  9 
Ves.  100 ;  Grani  v.  MUlsj  2  Ves.  &  Bea.  a09;  Ex  parte  Hsmmm,  12  Vcs.  349; 
Tiamer  v.  Han^,  Jacobus,  Rep.  174. 

2.  When  a  case  involves  no  serious  difficulties,  proceedings  by  bill  will  not  be 
contetmplated  when  the  object  might  equally  be  obtained  by  petition,  in  bank- 
ruptcy ;  see,  pott^  note  3  to  Saxion  v.  />am,  18  V.  72. 


WRAGG,  Ex  parte. 
FERNE,  Ex  parte. 

[1800,  Juice  20, 28, 30.] 

Upon  a  search  of  precedents  it  was  held  no  objection  to  the  return  to  an  Inqui- 
sition, finding  a  person  lunatic,  that  it  does  not  state,  that  the  lunatic  has  or 
has  not  lucidintervals. 

A  traverse  to  the  return  to  an  Inquisition,  finding  a  person  lunatic,  is  a  right  by 
law ;  though  the  Lord  Chancellor  is  not  dissatisfied  with  the  return  upon  the 
evidence.  The  order  was  therefore  suspended  for  the  purpose  of  taMng  the 
traverse,  [p.  450.] 

Manner  of  pleading  a  traverse  to  an  Inquisition,  finding  a  person  lunatic,  [p.  452.] 

A  COMMISSION  in  the  nature  of  a  writ  De  lunatico  inquirendo  had 
issued ;  to  inquire  of  the  lunacy  of  Ann  Goodwin,  otherwise  Feme. 
Upon  the  2d  of  October,  1799,  she  left  the  family  of  the  Wngga, 
her  relations,  with  whom  she  had  lived ;  and  married  William  Feme. 
The  jury,  before  whom  the  inquisition  was  taken,  consisted  of  seven- 
teen ;  of  whom  twelve  joined  in  the  verdict,  that  she  was  at  the  tak-t 
ing  of  the  inquisition  a  lunatic  and  of  unsound  mind ;  and  hath  been: 
in  the  same  state  of  lunacy  for  the  space  of  six  years  and  upwards.  • . 
The  other  five  refused  to  join  in  the  verdict     There  was  a  great 
deal  of  contradictory  evidence. 

The  first  petition  was  presented  by  the  family  of  the  Wraggs ; 
praying,  that  the  report  may  be  confirmed,  .approving  of  Thomas 
Wragg,  son  of  Ann  Wragg,  aunt  and  one  of  the  next  of  kin  and  co- 
heirs at  law  of  the  lunatic,  as  committee. 

A  counter-petition  was  presented  by  William  Feme  and  his  wife ; 
praying,  that  a  new  commission  may  issue  to  inquire  of  the  lunacy, 
and  whether  she  was  a  lunatic  at  the  time  of  the  marriage ;  or  that 
the  petitioners  may  be  allowed  to  traverse  the  Inquisition. 


1800.]  KRAOO,  EX   PARTK. ^FEBNE,  pX  PARTE.  M60 

An  objection  was  taken  to  the  return,  as  irregular  in  not  finding, 
whether  the  lunatic  had  or  had  not  lucid  intervals.  It  was  stated 
by  affidavit,  that  the  commissioners  did  not  state  that  to  the  jury  ; 
that  the  foreman  took  no  notice  of  it ;  and  it  was  not  omitted  by  acci- 
dent, but  in  a  conversation  for  settling  the  Inquisition 
*some  discourse  arose  about  the  insertion  of  the  fact,  [*451] 
whether  the  lunatic  had  lucid  intervals ;  and  the  deponent 
heard  one  of  the  commissioners  say,  it  was  better  not  to  insert  it  at 
all ;  and  believes,  it  was  therefore  omitted  in  the  presence  of  the 
greater  part  of  the  jurors,  and  the  deponent  thinks  of  all  of  them. 

The  Attorney  General  [Sir  John  Mitford]  and  Mr.  Hart  in  support 
of  the  objection  to  the  return  contended,  that  it  was  irregular  in  not 
finding,  whether  the  lunatic  had  or  had  not  lucid  intervals.  They 
observed,  that  there  would  be  great  difficulty  in  traversing  this. 

The  Solicitor  General  [Sir  William  Grant]  and  Mr.  Fonblanquey 
in  support  of  the  Return.  This  return  is  sufficient.  The  question 
is,  whether  this  person  was  or  was  not  a  lunatic.  The  other  ques- 
tion is  only  inducement.  Lunacy  is  a  partial  insanity ;  and  implies 
lucid  intervals.  It  is  incumbent  upon  those,  who  are  to  support  this 
act,  to  show,  that  it  took  place  during  a  lucid  interval.  The  great 
object  of  the  Commission  is  to  ascertain,  whether  the  party  is  or  is 
not  capable  of  governing  his  affairs.  Ex  party  Barnsley  (1).  The 
Attorney  General  v.  Pamther  (2). 

The  Secretary  for  Lunatics,  oeing  referred  to  by  the  Lord  Chan- 
cellor, said,  the  usual  course  is  to  find,  that  the  person  either  does  or 
does  not  enjoy  lucid  intervals. 

Lord  Chancellor  [Loughborough].  If  the  course  is  to  find 
expressly,'  whether  the  person  does  or  does  not  enjoy  lucid  in- 
tervals, this  Inquisition  is  not  returned  in  the  usual  form ;  for  I  can- 
not take  it  to  be  found  either  way.  I  consider  it  as  not  having  in 
express  terms  but  by  implication  negatived  lucid  intervals.  I  will 
direct  an  inquiry,  to  see,  whether  there  has  been  a  uniform  course. 

June  28th.  Lord  Chancellor  [Loughborough].  I  have  caus- 
ed a  search  to  be  made ;  and  in  Ex  parte  Barnsley  no  objection 
was  taken  on  this  ground.  The  point  of  the  traverse  is,  that  he 
was  of  unsound  mind.  This  return  is  certainly  according  to  the 
course.  Of  all  the  numerous  references  in  that  case  very 
.few  state,  whether  the  party  had  lucid  intervals.  *  There-  [*  452] 
fore  all  I  can  do  in  this  case  is  to  allow  the  traverse.  I 
think,  it  is  of  right.  It  is  matter  of  right  at  law  (3)  (a).  When 
they  take  their  traverse  upon  it,  I  can  do  nothing  but  carry  the  rec- 
ord to  the  Court  of  King's  Bench.    Lord  Hardwicke  says  in  Bams- 

(1)  3  Atk.  168, 184;  Ex  wait  Roberts,  3  Atk.  5. 

(2)  3  Bro.  C.  C.  441. 

(3j  Stat  2  £dw.  VI. c. 8,  a.  6;  post, ExparU  ffard^vol.  vi.579;  Ex  pcaie  HaU, 
vii.  261 ;  £r  parte  Skarwood^  xix.  280.  See  a  tntverse  to  an  Inquisition  under  a 
Commission  of  Escheat,  post,  Ex  parte  Webster,  vL  809. 

(a)  See  WmdtWs  Coat,  1  Johns.  Ch.  600;  HanVs  Case,  3  Johns.  Ch.  567; 
Jd'Ckan's  Case,  6  Johns.  Ch.  440;  2  Story,  Eq.  Jur.  §  1365. 
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ley^s  CasCy  he  will  do  nothing  upon  it :  but  if  the  parties  have  a 
right  by  law  and  under  the  Statute  to  traverse,  which  I  think  they 
clearly  have,  they  may  take  that  method.  I  cannot  say,  upon  the 
evidence  I  am  dissatisfied  with  the  finding :  but  the  traverse  is  of 
right.  All  I  can  do,  and  think  discreet  to  do,  is  to  suspend  the  or- 
der ;  for,  supposing,  upon  the  traverse  she  is  found  compos  mentisy  I 
cannot  take  her  property  (a). 

June  30th,  The  petiticms  stood  over  for  farther  consideration  to 
this  day,  when  the  Attorney  General  admitted,  he  could  suggest  no 
other  course  than  a  traverse. 

The  Solicitor  General  [Sir  WUliam  Grant]  desired,  that  the  time 
might  be  limited. 

Lord  Chancellor  [Loughborough].  It  can  be  done  immediate- 
ly ;  and  I  can  carry  it  into  the  Court  of  King's  Bench  to-morrow  or 
the  last  day  of  Term.  The  pleading  a  traverse  is  exceedingly  short. 
^  You  merely  state  the  Inquisition,  take  the  common  traverse  upon  it, 
and  the  Attorney  joins  issue  (1)  (A.) 


[This  note  belongs  also  to  Ex  parte  Ftme^  poet^  SSSL] 

1.  A  traverse  to  an  inquisition  in  lunacy,  upon  the  application  of  the  party  him- 
self, (or  of  his  alienees  who  have  acted  bona  fide ;  Ex  parte  HaU^  7  Ves.  fSSi^)  is 
not  granted  or  refused  at  the  discretion  of  the  Court;  it  is  matter  of  undoubted 
right  Sherwood  v.  Sandergon,  19  Ves.  284,  287.  And  by  the  statute  8  Hen.  VI. 
c.  16,  the  custody  of  the  estates  of  persons  found  non  compotes  is  not  to  be  granted 
till  one  month  after  the  return  of  the  inquisition ;  in  order  to  give  the  party  an  op- 
portunity of  traversing  the  verdict  The  statute  1  Hen.  VIII.  c.  60,  permitted  any 
person  to  tender  a  traverse  to  the  office  within  three  months  who  offered  security 
according  to  that  statute:  and  the  recent  statute  6  Geo.  IV. c.  53,  contains  fardier 
regulations  to  a  similar  effect  But,  after  the  limited  times  are  past,  a  traverse  is 
not  a  matter  of  right ;  the  applicant  may  be  directed  to  try  a  general  issue.  £r 
parte  Sir  Beniamn  IVright,  1  Vem.  154 ;  Cterk  v.  Clerkj  2  Vem.  714.  And  this 
direction  will  generally  be  given  when  it  is  a  second  commission,  clearly  finding 
the  party  to  be  non  compos,  which  is  sought  to  be  set  aside ;  Ex  parte  Molytandf 
11  Yes.  12;  for,  bv  allowing  repeated  traverses  the  proceedings  might  be  spun 
out  most  injuriously.    Ex  parte  Bamsky,  3  Atk.  185. 

2.  Where  the  object  is  rather  to  establish  a  lucid  interval,  than  to  negative  the 
fact  that  the  party  ever  was  deranged,  an  issue  is  more  advisable  for  his  interest 
than  a  traverse ;  since,  upon  the  truJ  of  an  issue  the  question  mav  be  gone  into  at 
large ;  whereas,  as  stated  in  the  principal  case,  a  traverse  is  connned  to  the  &cts 
found  by  the  inquisition.    Hall  v.  Warren,  9  Ves.  609 ;  and  see  Brogden  v.  Brown^ 

2  Addams,  445. 

3.  A  person  found  by  office  an  idiot  can  only  tender  a  traverse  personally  ;  a 
lunatic,  with  permission  of  the  Court,  may  do  this  by  attorney ;  Ex  parte  RobtrU^ 

3  Atk.  7;  but  at  the  trial  of  the  traverse  he  must,  of  course,  appear  in  person.     Ex 
parU  Southcote,  2  Ves.  Sen.  406. 

4.  Since  the  Crown,  as  was  intimated  in  the  principal  case,  cannot  take  posses- 
sion  of  the  property  of  a  non  compos  after  he  has  traversed  the  inquisition;  it  fol- 
lows, that  if  such  traverse  be  successful,  there  is  no  fund  out  of  which  the  Court 
can  give  the  part^  who  took  out  the  commission  his  costs,  however  praiseworthy 
his  motives  may  have  been.  Sherwood  v.  Sanderson,  Coop.  108 ;  Ex  parte  Gltnftr^ 
1  Meriv.  270. 

(a)  At  the  time  of  directing  an  issue  to  settle  the  question  of  lunacy,  the  Court 
will,  if  necessary,  make  a  provisional  order  for  the  care  of  the  lunatic's  estate, 
until  the  question  is  determined.     fVendeWs  Case,  1  Johns.  Ch.  600. 

Post,  Ex  parU  Feme,  832. 

See  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  735,  736,  737. 
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5.  The  principal  case  was  an  authority,  that  when  upon  the  trial  of  a  traverse, 
the  jury  returned  an  irregular  verdict,  the  only  mode  of  living  relief  to  the  party 
was  by  superseding  the  commission ;  even  if  it  appeared  proper  to  issue  another ; 
Ex  parte  Cnmmer,  12  Ves.  454;  but  now  the  3d  section  of  the  statute  of  6  Geo. 
IV.  c.  53,  authorizes  the  great  officer  to  whom  the  administration  of  the  preroga- 
tive of  the  Crown,  with  its  concomitant  duties,  in  matters  of  lunacy  is  confided,  to 
order  a  new  trial,  if  he  shall  be  dissatisfied  with  any  verdict  returned  upon  a  trav- 
erse. When,  however,  there  is  any  misconduct,  (not  in  the  trial  of  a  traverse, 
but)  in  the  execution  of  an  inquisition,  a  mdiua  inquirendnm  issues  only  for  the 
Crown ;  if  a  subject  be  aggrieved  he  must  traverse ;  or  the  Court,  if  it  see  cause, 
may  quash  the  inquisition,  and  issue  a  new  commission.  Ex  parte  RoberlSf  3  Atk. 
6 ;  Ex  parte  Manmm^  Jacob's  Rep.  334.  And,  after  a  questionable  verdict,  upon 
the  trial  of  a  traverse,  the  Lord  Chancellor  may  think  it  inexpedient  to  direct  far- 
ther proceedings,  when  it  appears  that  the  necessary  protection  may  be  afforded 
to  the  party,  by  making  an  order,  restraining  him  fivm  doin^  certain  acts,  except 
in  the  mamier  direct^  by  the  order.  Ridgway  v.  Darwin^  8  Ves.  66.  For  it 
seems,  (though  Lord  Hardwicke  once  intimated  a  contrary  opinion,  see,  anie^  the 
note  to  Eyre  v.  Wake,  5  V.  450,)  it  is  discretionary  in  the  great  officer  who  admin- 
isters this  branch  of  the  prerogative  to  grant  or  to  refuse  a  commission  of  lunacy, 
even  when  unsoundness  of  mind  is  clearly  established ;  Ex  parte  Mdnfon,  Jacob's 
Rep.  335 ;  and  it  will  never  issue  when  there  is  good  ground  for  believing  the 
measure  would  defeat  the  parUr^s  cure.  Ex  parte  TondiMon,  1  Ves.  &.  Bea.  5}). 
With  the  same  consideration  lot  the  welfare  of  persons  supposed  to  labor  under 
mental  visitations,  the  access  of  medical  men,  or  other  proper  persons,  may  be 
directed,  without  issuing  a  commission,  either  for  the  purpose  of  ascertaining  the 
real  state  of  their  minds,  or  for  preventing  any  imposition  being  practised  upon 
them.  Bid^way  v.  Darwin,  8  Ves.  65 ;  Ilex  v.  nright,  2  Burr.  1099.  But,  as 
such  visits,  if  not  delicately  conducted,  might  have  the  effect  of  irritating  the 
mind  of  the  supposed  lunatic,  access  will  only  be  granted  upon  strong  reasons, 
and  not  upon  the  principle  of  quia  timet.    Ex  parte  Littleton,  6  Ve^  7. 

6.  If  derangement  be  alleged  against  any  one,  as  the  foundation  of  a  commis- 
sion, it  is  clearly  incumbent  on  the  person  who  makes  that  allegation  to  prove  the 
same ;  on  the  other  hand,  if  the  derangement  be  proved,  or  be  admitted,  to  have 
existed  at  any  time,  but  it  is  contended  that  a  lucid  interval  either  actually  exists, 
or  did  pevail  at  any  particular  period,  then  the  burthen  of  proof  attaches  on  the 
party  alleging  such  lucid  interval.  Momey  General  v.  Pandhtr,  3  Brown,  433 ; 
miu  V.  WilMn,  13  Ves.  88;  Cartwright  v.  CkaiwrigU,  1  PhiUim.  100.  But  in 
cases  where  the  fact  of  lunacy,  at  a  particular  time,  has  been  established,  the 
party  may  be  restored  to  a  state  of  mmd,  which,  though  inferior  to  what  he  pos- 
sessed before,  may  be  such  as  would  not  make  it  proper  to  support  a  commission 
against  him.  Ex  parte  HolyUxnd,  11  Ves.  11.  There  may  be  cases,  however,  in 
wiuch  it  would  be  more  prudent  to  suspend,  than  to  sujpersede,  a  commission  once 
issued ;  although  the  party,  at  the  time  of  petitioning  for  such  relief,  may  appear 
to  be  perfecUy  recovered ;  and  this  course  would  be  proper,  more  especiallv,  when 
he  was  found  by  the  inquisition  to  be  a  lunatic  witn  lucid  intervals.  Ex  parte 
fhrars,  Mosely,  332 ;  J^s.  A»K8  ease,  2  Freem.  259. 
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Bill  for  specific  performance  of  an  agreement  dismissed:  the  agreement  appear- 
ing from  letters  produced  to  have  been  different  from  that  set  up  by  the  bOl 
and  proved  by  one  witness. 

Portions  by  a  marriage  settlement,  to  be  paid,  transferred  or  assigned,  to  the  sons 
at  twenty-one,  to  the  daughters  at  twenty-one  or  marriage,  if  afler  the  decease 
of  their  parents ;  with  survivorship  among  them,  if  any  should  die,  before  the 
share  or  shares  ^ould  become  payable,  assignable  or  transferable;  and  a  limi- 
tation over,  if  there  should  be  no  child  or  children  living  at  the  death  of  the 
survivor  of  the  parents,  or,  being  such,  all  should  die,  b^ore  the  fund  should 
become  so  as  aforesaid  payable,  assignable  or  transferable.  Whether  a  child 
attaining  twenty-one  takes  a  vested  interest  in  the  life  of  the  parent,  quart,  (a) 
[p.  453.J 

By  settlement  after  the  marriage  of  John  RowUs  and  Elizabeth 
Legh,  dated  the  8th  of  October,  ITST,  it  was  agreed,  that  SOOOZ., 
covenanted  to  be  paid  by  John  RowUs,  should  be  vested  in  trustees ; 
upon  trust,  to  invest  the  same  in  Government  or  real  securities,  and 
pay  the  interest  to  John  Rowlls,  for  life,  and  after  his  decease  to 
Elizabeth  Legh  for  life ;  and  after  the  decease  of  the  survivor,  as  to 
500/.  for  him,  his  executors,  &c. ;  and  as  to  4500Z.  in  trust  for  the 
benefit  of  all  and  every  the  child  and  children  of  John  RowIIs 
[*453]  on  the  body  of  the  said  *  Elizabeth,  his  then  wife,  begot- 
ten or  to  be  begotten,  born  in  his  life-time  or  after  his 
death,  and,  if  more  than  one,  equally  to  be  divided  between  and 
among  them  share  and  share  alike,  and  to  be  paid  or  transferred  to 
him,  her,  or  them,  at  such  time  or  times,  as  hereinafter  mentioned : 
that  is  to  say,  as  to  the  share  and  shares  of  such  child  or  children, 
being  a  son  or  sons,  as  when  he  and  they  should  severally  attain  his 
and  their  age  or  ages  of  twenty-one  years ;  and  the  share  and  shares 
of  such  child  and  children,  being  a  daughter  or  daughters,  as  and 
when  she  and  they  should  severally  attain  the  age  of  twenty-one 
years  or  be  married,  which  should  first  happen :  but  nevertheless,  if 
any  such  son  or  sons  should  attain  the  age  of  twenty-one,  or  any 
such  daughter  or  daughters  should  attain  that  age  or  be  married  in 
the  life-time  of  the  said  John  Rowlls  and  Elizabeth,  his  wife,  or  the 
survivor  of  them,  then  the  share  and  shares  of  such  son  and  sons  so 
attaining  such  age,  and  of  such  daughter  and  daughters  so  attaining 
such  age  or  marrying,  in  the  life-time  of  John  Rowlls  and  Elizabeth, 
his  wife,  or  the  survivor  of  them,  were  not  to  be  paid,  assigned,  or 
transferred,  to  him,  her,  or  them,  till  the  decease  of  the  survivor  of 
the  said  John  Rowlls  and  Elizabeth,  his  wife ;  and  then  to  be  paid, 
transferred,  or  assigned,  to  him,  her,  or  them,  respectively ;  and  it 
was  provided,  that  if  any  such  child  or  children  should  die,  before 

(a)  In  case  of  doubt  vested  rather  than  contingent  interests  are  favored.  Olney 
V.  HuU,  21  Pick.  311, 314 ;  Dingku  v.  Difig2ra,  5  Mass.  535;  Bomn  v.  Pwier^  4 
Pick.  198;  Shattudc  v.  SUdman,  2  Pick.  468, 469;  Dawien  v.  £tZ2etf,  1  Bro.  C.  C. 
(Am.  ed.  1844,)  119-125,  and  notes. 
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his,  her  or  their,  share  or  shares  in  the  said  principd  sum  of  4500/. 
or  the  securities,  wherein  the  same  or  any  part  thereof  might  be  in- 
vested, should  become  payable,  assignable,  or  transferable,  to  him, 
her,  or  them,  then  the  share  or  shares  of  him,  her,  or  them,  so  dying, 
of  and  in  the  principal  sum  and  the  securities  for  the  same  should 
go  and  accrue  to  the  survivors  and  survivor,  or  others,  or  other,  of 
such  children,  and  go  and  be  paid,  assigned,  and  transferred,  to  him, 
her,  or  them,  if  more  than  one,  equally  share  and  share  alike,  at 
such  time  or  times,  and  in  the  same  manner,  and  under  such  restric- 
tions, to  such  surviving  or  other  child  and  children  then  in  being,  as 
was  therein  before  expressed  touching  his,  her,  and  their,  original 
share  and  shares ;  and  in  case  of  the  death  of  any  other  or  others 
of  such  children,  before  such  accruing  or  surviving  share  or  shares 
should  become  payable,  assignable,  or  transferable,  then  every  such 
surviving  share  or  shares  should  be  again  subject  and  liable  to  such 
fiirther  right  of  chance  and  condition  of  accruer  or  survivorship  to 
the  then  survivors  or  survivor  or  others  or  other  of  them, 
aa  was  before  *  declared  concerning  their  original  shares ;  [*  454] 
with  a  power  to  the  trustees  in  case  of  the  death  of  the 
survivor  of  RowUs  and  his  wife,  leaving  any  child  under  age  to  ap- 
ply the  interest  of  the  said  4500Z.  to  the  maintenance  of  such  infant 
child.  It  was  farther  provided,  that,  if  there  should  be  no  child  or 
children  of  Rowlls  and  his  wife  living  at  the  time  of  the  death  of 
the  survivor,  or  being  such,  all  of  them  should  die,  before  the  whole 
of  the  said  4500/.  or  the  securities  for  the  same  should  become  so, 
as  aforesaid,  payable,  assignable  or  transferable,  to  him,  her,  or  them, 
or  some  of  them,  as  aforesaid,  then  the  trustees  should  be  possessed 
of  and  interested  in  all  or  s6  much  of  the  said  principal  sums  and 
the  dividends  and  interest  thereof  as  should  not  so,  as  aforesaid,  be- 
come payable,  assignable,  or  transferable,  to  any  such  child  or  chil- 
dren, in  trust  for  John  Rowlls,  his  executors,  administrators,  and  as- 


By  the  same  settlement  a  term  for  years  in  certain  lead  mines 
with  all  the  profits  thereto  belonging  was  vested  in  the  same  trus- 
tees, upon  trust  to  sell,  and  invest  the  produce  in  securities,  in  trust 
to  pay  the  interest  and  dividends  to  John  Rowlls  for  life,  then  to 
Elizabeth  L^h  for  life,  and  after  the  death  of  the  survivor  upon 
similar  trusts  for  the  children,  with  the  ultimate  limitation  for  the 
survivor  of  RowUs  and  his  wife  absolutely. 

Another  sum  of  3000/.  secured  upon  a  mortgage  for  500  years, 
was  also  settled  by  Charles  Legh  and  Thomas  Legh  for  the  separate 
use  of  Elizabeth  Legh ;  and  after  her  death  upon  similar  trusts  in 
frvor  of  the  children ;  with  the  ultimate  limitation  to  Charles  Legh, 
his  executors,  &c.  (1). 

John  Rowlls  died  in  1779 ;  leaving  his  wife  surviving  him,  who 
was  his  executrix;  and  three  sons:  John  Legh  Rowlls,  William 

(1)  The  settlement  as  to  this  fund  is  more  particularly  stated,  pori^  vol.  ix.  900, 
301. 
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Peter  Legh  Rowlls,  Charles  Edward  Legfa  Rowlls ;  and  one  daugh- 
ter, Elizabeth.  John  Legk  Rowlls  and  Elizabeth  attained  the  age 
of  twenty-one  in  the  life  of  their  father ;  and  the  latter  with  the  con- 
sent of  her  father  married  her  first  husband  Thomas  Brown  Galley. 
William  Peter  Legh  Rowlte  attained  the  age  of  twenty-one  in  1780; 
and  died  in  June,  1734 ;  leaving  Elizabeth  his  widow  and  execu- 
trix ;  who  afterwards  married  John  Jaques  Schenk.  Charles  Ed- 
ward Legh  Rowlls  having  attained  twenty-one,  died  in  1795  unmar- 
ried. John  Legh  Rowlls  also  died.  The  sons  had  been 
[*  455]  dissipated  *  young  men,  living  abroad  in  distress.  Eliza- 
beth, the  daughter,  after  the  death  of  her  first  husband, 
having  a  very  slender  provision,  married  Thomas  Haverfield. 

The  bill  was  filed  by  Elizabeth  Legh,  the  widow  of  John  Rowlls, 
and  on  behalf  of  the  infant  daughter  of  John  Legh  Rowlk ;  praying, 
that  an  agreement  entered  into  by  the  Defendant  Elizatieth  Haver- 
field and  by  John  Legh  Rowlls  and  Charles  Edward  Legh  Rowlls 
may  be  established.  The  bill  stated,  that  upon  the  death  of  Wil- 
liam Peter  Legh  Rowlls  it  was  apprehended  to  be  very  doubtful, 
whether  according  to  the  settlement  the  shares  in  the  said  sum  of 
4500/.  and  of  the  produce  of  the  lead-mines  and  office  of  Barmaster 
^thereto  belonging)  vested  in  such  of  the  children  as  should  die  in 
the  life  of  the  Plaintiff  Elizabeth  L^h,  and  would  not  accrue  to  the 
surviving  children,  notwithstanding  a  child  dying  in  her  life  should 
have  attained  twenty-one,  and  should  have  been  married ;  and  the 
agreement  took  place  in  consequence. 

Sir  George  Chad  by  his  depositions  stated  the  agreement  to  be, 
as  alleged  by  the  bill,  that  the  shares  of  the  then  survivors  in  the 
settled  property  should  be  considered  as  vested  interests  in  them 
notwithstanding  any  of  their  deaths  in  the  life  of  their  mother,  in 
order  that  the  same  might  pass  to  their  personal  representatives ; 
and  also,  that  Elizabeth  Legh  should  out  of  such  settled  property 
pay  Elizabeth  Schenk  an  annuity  during  the  life  of  her  mother ;  and 
that  they  would  continue  it  afterwards  until  her  own  death ;  and  to 
the  best  of  his  remembrance  and  belief  the  sum  of  150/.  per  annum. 

The  following  extract  of  a  letter  written  by  Elizabeth  Haverfield 
during  her  widowhood  to  her  brother  Charles  Edward  Legh  Rowlls, 
was  produced  as  evidence  of  the  agreement  : 

^'  What  my  brother  meant  was,  in  case  he  outlived  my  mother. 
You  know,  my  dear  Charles,  we  agreed  among  ourselves,  that  the 
Derbyshire  affairs  should  go  the  manner  we  wished  to  obtain  an  Act 
of  Parliament  for ;  that,  if  either  of  us  died  before  our  father  or 
mother,  leaving  children,  they  should  inherit  our  shares.  This  agree- 
ment was  made  among  ourselves ;  and  though  it  was  never  drawn 
up  in  form  by  writing,  yet  to  me  it  is  as  binding.  I  have 
[^  456]  five  children  ;  and  should  think  it  hard  *  indeed,  if  they 
had  lost  their  mother  before  their  grandmother,  that  they 
were  not  entitled  to  that  part  of  my  fortune ;  and  I  am  sure,  you 
will  think  the  same." 

Two  other  letters  were  read  as  evidence  of  the  agreement ;  one 
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from  Charles  Edward  Legh  Rowlls  to  his  mother ;  firom  which  he 
appeared  to  consider  the  agreement  to  be,  that  the  children  of  a  de- 
ceased child  should  stand  in  the  place  of  the  parent. 

The  Defendants  Haverfield  and  his  wife  by  their  answer  denied 
the  agreement ;  stating,  that  it  never  went  beyond  treaty,  and  had 
been  abandoned ;  and  that  the  150/.  per  ann.  paid  to  Mrs.  Schenk 
was  paid  by  the  mother  out  of  her  own  property  or  income. 

Attorney  General,  [Sir  John  Mitford],  Solicitor  General,  [Sir 
William  Grant],  and  Mr.  Hart,  for  the  Plaintiffs.  The  agreement 
is  evidenced  by  this  letter  beyond  all  possibility  of  doubt ;  and  it  has 
been  acted  upon  by  the  payment  of  the  annuity  to  Mrs.  Schenk. 
The  construction  of  the  settlement  is  certainly  subject  to  considera- 
ble doubt ;  though  it  seems  to  be,  that  the  shares  vested.  But  the 
doubt  is  the  strongest  ground  for  contending,  that  the  agreement 
was  binding. 

The  construction  of  the  settlement  ought  to  be  the  same  as  in 
Emperor  v.  Rolfe  (1)  Chobnondeley  v.  MeyricJc  (2)  and  Willis  v. 
Willis  (3),  in  which  your  Lordship  proceeded  upon  the  two  former 
cases ;  holding  the  portion  vested,  as  due  and  payable ;  though  not 
to  be  actually  paid  till  after  the  death  of  the  father.  There  can  be 
no  difference  between  the  words  <<  due  "  and  <<  payable  "  and  the  words 
in  this  settlement  ^'  payable,  assignable  or  transferable."  The  mean- 
ing is  precisely  the  same.  The  reason  in  all  these  cases  is,  that  the 
money  is  considered  immediately  payable,  though  not  to  be  actually 
paid,  till  the  time  arrives,  when  it  is  to  be  distributed.  The  direc- 
tion, that  in  case  there  should  be  no  children  living  at  the  death  of 
the  survivor  of  Rowlls  and  his  wife  the  trust  should  be  for  such  sur- 
vivor as  to  the  produce  of  the  mines,  which  have  produced  a  large 
fund  from  the  accumulation,  and  for  Rowlls  as  to  the  other 
fund,  certainly  makes  the  whole  liable  to  be  *  defeated  by  [*  457] 
that  contingency  :  but  that  alone  will  not  prevent  it  iVom 
being  transmissible  according  to  a  variety  of  cases. 

Mr.  Mansfield,  for  the  Defendant.  In  this  set^ement  words  are 
to  be  found,  that  have  not  occurred  in  any  other  case.  In  Cholmon- 
deley  v.  MeyricJc  and  the  other  cases  the  word  <^  paylible  "  was  held 
to  relate  to  the  age  of  twenty-one  or  marriage,  not  to  the  actual 
payment :  but  in  this  instance  that  is  an  impossible  construction 
without  striking  out  words,  which  clearly  must  prevent  the  vesting 
during  the  lives  of  the  father  in  one  instance  and  of  the  survivor  of 
the  father  and  mother  in  the  other :  viz.  the  words  <'  assignable  or 
transferable  "  in  the  gift  over.  The  fund  never  could  be  assignable 
or  transferable  to  the  children  till  the  death  of  the  persons  entitled 
to  the  interest  for  their  lives.  However  absurd  such  a  settlement 
may  be,  proceeding  perhaps  from  the  inattention  of  the  person,  who 
drew  it,  it  would  be  impossible  to  construe  it  otherwise  without 
striking  out  those  words. 

(1)  1  Ves.  208. 

(2)3Bro.C.C.252,iL 

(3)  AnU,  vol.  liL  51 ;  [note  (a)] ;  see  the  note,  55. 
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But  we  are  now  upon  the  agreement ;  the  bill  proceeding  only  upon 
thaty  not  upon  the  construction  of  the  settlement ;  the  Defendants  deny, 
that  any  conclusive  agreement  was  made  to  this  effect.  It  was  propo- 
sed ;'  and  rested  in  honor  merely.  Upon  this  attempt  the  common  obser- 
vation arises :  how  dangerous  it  is  to  decide  upon  agreements  proved 
by  parol.  As  to  the  most  valuable  part  of  the  property,  the  minjes, 
no  agreement  would  do,  that  was  not  in  writing ;  and  in  the  letter 
she  speaks  only  of  the  Derbyshire  affairs.  The  letters  are  of  a  very 
different  import  from  the  evidence  of  Sir  George  Chad. 

Lord  Chancellor  [Loughborough].  What  agreement  am  I  to 
execute  ?  They  are  so  widely  different :  the  agreement  spoken  of 
by  Sir  George  Chad,  and  set  out  in  the  bill,  and  the  agreement  in 
these  two  letters,  in  which  it  is  understood  to  be,  that  the  children 
should  stand  in  the  place  of  their  parents ;  and  if  it  was,  as  the 
bill  contends,  to  give  vested  interests,  it  would  defeat  thac.  I  can- 
not upon  this  bill,  stating  that  agreement,  decree  a  specific  perform- 
ance of  an  agreement,  that  the  children  should  stand  in  the  place 
of  their  parents ;  and  that  a  child  dying  without  issue  should  have 
no  share. 

The  bill  was  dismissed  (1).     

[This  note  bM  belongs  to  Schenk  v.  Legh,  9  Yes.  900.] 

1.  That,  as  a  general  rule,  a  plaintiff  who  has  set  up  one  agreement  by  his  bill, 
cannot  obtain  performance  of  a  different  agreement,  though  such  different  agree- 
ment be  adiiitted,  or  proved,  see,  anUy  note  3  to  MoHimtr  v.  Orchard^  2  V.  S33. 

2.  As  to  the  inclination  of  Courts  of  Equity  to  declare  interests,  settled  upon 
chUdreni  oesfni,  although  such  interest  may  not  be  to  take  effect  in  possesaicm 
until  after  the  death  of  both  their  parents,  see  note  J  to  WUlia  v.  fftZ/tV,  3  V.  51. 

3.  The  circumstances  shown  in  Bayard  v.  Smithy  14  Ves.  476,  were  exactly 
like  those  of  the  principal  case,  and  a  similar  decree  was  there  pronounced. 
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Trust  by  deed,  creating  estates  tail,  afler  any  contract  for  alienation  to  raise  a 
sum  of  money  for  the  persons  next  in  the  course  of  limitation,  declared  void,  as 
tending  to  a  perpetuity,  (a)  and  inconsistent  with  the  rights  of  the  tenants  in 
tail,  (b) 

A  conveyance  decreed,  subject  to  an  annuity,  charged  on  the  estate ;  the  annui- 
tant having  gone  to  Newry  in  Ireland  sixteen  years  ago ;  and  no  payment 
made,  or  account  obtained  of  her,  since,  (c)  [p.  458.] 

By  indentures  of  lease  and  release,  dated  the  21st  and  22d  of 
September,  1770,  it  was  witnessed,  that  for  settling  and  assuring  the 

(1)  lAndsay  v.  Lynck,  2  Sch.  &  Lef.  1 ;  Mortimer  v.  Orehardj  ante,  vol.  ii.  343, 
[and  notes.] 

(a)  See,  post,  460,  note  (a). 

(b)  See  Bradley  v.  Peixoto,  ante,  3  V.  334,  note  (a). 

(e)  Where  no  account  can  be  given  of  the  existence  of  a  person,  the  presump* 
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real  estates  therein  mentioned  upon  the  uses  and  trusts  after  declared, 
and  to  the  intent,  that  the  same  might  continue  in  the  possession  of 
some  of  the  name  and  family  of  the  Mainwarings,  and  in  considera- 
tion of  10«.  Charles  Mainwaring  conveyed  unto  Robert  and  Thomas 
Baxter,  their  heirs  and  assigns,  certain  estates  in  the  counties  of 
Chester  and  Lancaster,  to  hold  to  the  use  of  them,  their  heirs  and 
assigns,  for  ever,  in  trust  to  the  use  of  Charles  Mainwaring  and  his 
assigns  for  his  life ;  and  after  his  death  to  the  use,  that  Margaret 
Bayley  and  her  assigns  should  during  her  life  receive  the  yearly  sum 
of  302. ;  and  after  the  decease  of  Charles  Mainwaring,  charged  as 
aforesaid,  to  the  use  of  trustees  for  1000  years,  subject  to  the  uses, 
trusts  and  conditions,  after  mentioned ;  and,  after  the  determination 
of  that  term,  to  the  use  of  Sir  Henry  Mainwaring  for  99  years,  if 
he  should  so  long  live ;  and  after  the  determination  of  that  estate, 
to  trustees  during  his  life  to  preserve  contingent  remainders :  remain- 
der to  his  first  and  other  sons  in  tail  male ;  with  similar  remainders 
to  Edward  Mainwaring  and  his  first  and  other  sons  and  to  Roger 
Mainwaring  and  his  first  and  other  sons ;  and  for  default  of  such 
issue  to  the  use  of  Charles  Mainwaring  of  Bromborough  in  the 
county  of  Chester,  his  heirs  and  assigns  for  ever. 

It  was  declared,  that  the  term  of  1000  years  was  so  limited  to  the 
intent  and  purpose,  that  all  and  every  the  person  and  persons  (other 
than  the  said  Charles  Mainwaring,  party  thereto,)  on  or  to  whom 
any  estate  or  interest  in  the  said  premises  was  thereby  before  settled 
or  intended,  might  be  content  to  accept  the  same  in  such  manner  as 
the  same  was  in  and  by  the  said  indenture  before  limited  and  ap- 
pointed ;  and  that  it  should  not  be  in  the  power  of  them  o^  any  of 
them  to  anticipate,  prevent,  or  destroy,  the  trust  estate  or  benefit  of 
him  or  them  appointed  to  succeed ;  and  it  was  declared,  that  the 
trustees,  their  executors,  &c.  should  or  might  after  any  contract  or 
agreement  made  touching  alienation  of  the  premises  or  any  pert 
thereof,  but  before  any  alienation  should  be  actually  made,  or  any 
act,  matter,  or  thing,  done,  which  might  amount  or  be  con- 
strued to  *  prevent  the  said  premises  or  the  trust  thereof  [*459] 
from  going,  remaining,  coming,  or  being,  according  to  the 
limitations  aforesaid,  by  sale  or  mortgage  of  all  the  said  premises 
for  and  during  the  remainder  of  so  much  of  the  said  term  as  should 
be  then  to  come,  or  of  a  competent  part  thereof,  raise  the  sum  of 
5000/.,  or  proportionably,  according  to  the  shares  and  proportions 

tion  of  the  duration  of  life  ceases  at  the  expiration  of  seven  years  from  the  time 
when  he  was  last  known  to  be  living.  1  Phil.  Ev.  (Cowen  &.  HilPs  ed.)  iS^,  and 
note  381,  to  2  vol.  Cowen  &  Hill's  notes,  p.  489;  2  Steph.  N.  P.  15.55,  1556; 
1  Greenl.  Ev.  pt  1,  ch.  4,  §  41 ;  King  v.  Paddock^  18  Johns.  14] ;  see  MComb  v. 
ffrigfUy  5  Johns.  Ch.  263 ;  Doe  v.  Mpean,  5  Bam.  &  Adol.  86. 

It  is  not  necessary  that  the  party  shoold  be  proved  to  have  been  absent  from 
the  United  States ;  it  is  enough  if  it  appears  that  he  has  been  absent  for  seven 
years,  from  the  particular  Slate  of  his  residence,  without  having  been  heard  from. 
M'lvman  v.  Jenkins^  10  Pick.  515 ;  Innts  v.  CampheU,  1  Rawle,  373 ;  Snurr  v. 
Trimble,  1  A.  K.  Marsh.  278 ;  Wambnugk  v.  Skenk,  1  Penning.  167 ;  Woods  v» 
fToods,  2  Bay,  476 ;  see  2  Williams,  Executors,  (2d  Am.  ed.)  1018, 1019. 
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of  the  premises,  that  should  be  contiacted  or  agreed  to  be  sold,  as 
aforesaid,  or  otherwise  enter  in  and  upon  ^he  said  premises,  and 
keep  the  same,  until  the  said  5000Z.  or  such  proportion  thereof,  as 
aforesaid,  with  interest  at  5  per  cent.,  should  be  fully  satisfied  and 
paid ;  and  until  the  raising  of  such  sum  should  raise  out  of  the  rents 
and  profits  the  yearly  sum  of  500L,  or  proportionably,  according  to 
the  value  of  such  part  as  should  be  contracted  to  be  sold,  and  pay 
the  same  unto  such  person  or  persons  respectively  as  would  from 
time  to  time  be  entitled  to  the  premises,  in  case  such  person  or  per- 
sons contracting  to  aliene  the  premises  were  actually  dead,  or  as 
would  from  time  to  time  or  for  the  time  being  be  injured  or  intended 
so  to  be  by  any  alienation,  act,  matter,  or  thing,  in  case  the  person 
or  persons  so  contracting  or  agreeing  to  aliene  were  actually  dead ; 
and  after  raising  the  said  5000Z.  or  such  proportion  thereof,  as  afore- 
said, should  place  out  the  same  at  interest,  and  from  time  to  time 
yearly  pay  such  interest  to  such  person  or  persons  so  injured  or  dis- 
appointed by  such  alienation,  act,  matter,  or  thing,  or  intended  so  to 
be,  other  than  the  person  or  persons  so  contracting  or  agreeing  to 
aliene  ;  and  that  the  said  principal  sum  of  5000/.  or  such  proportion 
thereof  and  interest,  as  aforesaid,  should  be  reserved  and  employed 
for  the  benefit  of  such  person  or  persons  respectively  and  success- 
ively, to  whom  the  estate,  use  «nd  trust,  of  the  said  premises  ac- 
cording to  the  true  intent  and  meaning  of  the  aforesaid  limitation  is 
appointed,  other  than  the  person  or  persons  so  contracting,  &c.  as 
aforesaid ;  and  after  raising  the  50002.  or  such  proportion  thereof 
and  interest,  as  aforesaid,  with  costs  of  the  trustees,  the  term  should 
cease. 

The  deed  contained  a  power  to  Charles  Mainwaring  by  deed  or 
will  to  revoke  the  uses  and  appoint  new  uses. 

Charles  Mainwaring,  having  disposed  of  the  Cheshire  estates,  died 

in   September,    1770.     Sir  Henry   Mainwaring  entered 

[*460]     upon  the  *  Lancashire  estates  and  died  without  issue  in 

1797.    Edward  Mainwaring  died  in  1795,  leaving  two  sons. 

The  eldest  son  of  Edward  Mainwaring,  having  suffered  an  equita- 
ble recovery  to  the  use  of  himself  and  his  heirs,  filed  the  bill ;  pray- 
ing that  he  may  be  declared  entitled  to  the  legal  estate,  discharged  of 
the  trusts  of  the  term,  and  a  conveyance. 

The  Plaintiff  had  no  issue  male.  The  Defendant  William  Main- 
waring was  his  younger  brother.  The  last  payment  of  the  annuity 
to  Margaret  Bayley  was  made  in  1786  ;  about  which  time  she  went 
to  Newry  in  Ireland ;  and  no  account  of  her  had  been  since  ob- 
tained. 

The  Master  of  the  Rolls,  [Sir  Richard  Pepper  Arden], 
when  the  trust  was  stated,  said,  it  was  a  mere  device  to  prevent 
alienation ;  which  was  attempted  in  The  Duke  of  Marlborovgh^s 
Case  (I)  upon  very  great  advice  ;  and  the  House  of  Lords  had  no 
difficulty  in  affirming  Lord  Northington's  decree. 

(1)  Spencer  v.  The  Duke  of  Marlborough,  5  Bro.  P.  C.  599. 
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Mr.  Piggoity  for  the  Plaintiff,  observed,  that  the  express  oUject 
in  this  case  is  to  prevent  the  destruction  of  the  estates  ;  and  referred 
to  the  cases  of  this  sort  collected  by  Mr.  Fearne  (1). 

No  attempt  was  made  to  support  this  trust. 

Master  of  the  Rolls.  I  shall  adopt  the  words  of  Lord  North- 
ington  in  that  case.  Declare  the  trusts  of  the  term  of  1000  years, 
as  tending  to  a  perpetuity,  and,  being  inconsistent  with  the  rights  of 
the  several  persons,  to  whom  estates  in  tail  are  limited  by  the  said 
deed,  are  void  and  of  no  effect  (a). 

The  decree  then  directed  an  assignment  of  the  term  of  1000 
years  to  the  Plaintiff,  or  as  he  should  direct,  and  a  conveyance,  sub- 
ject to  the  term  of  99  years  to  secure  the  annuity  to  Mai^garet 
Bayley.  

With  respect  to  the  law's  abhorrence  of  perpetuities,  see,  ante,  Blawffhrd  v. 
JTuidkerdlt  2  V.  238,  and  the  farther  references  there  nTen:  and  that  no  device 
to  restrain  a  tenant  in  tail  from  exercising  his  power  of  alienation  will  avail,  see 
Bradlof  v.  Peixoto^  3  Ves.  325 ;  BritUm  v.  Twining^  3  Meriv.  184. 

(1)  Feame's  Cont  Remainders,  379  to  390,  4th  edition;  see  also,  anit^  BradUjf 
V.  Peixotoj  vol.  iii.  324,  and  the  case  upon  Mr.  Thellusson's  will,  iv.  227,  The 
extent,  to  which  the  accumulation  was  carried  by  that  will,  produced  the  Act  of 
Parliament  39th  &  40th  Geo.  IIL  c.  98,  restraining  dispositions  by  way  of  accu- 
mulation to  the  life  of  the  settlor,  or  twenty-one  years  after  his  decease,  or  ^e 
minority  of  any  party  living  at  his  decease,  or  of  persons  entitled  under  the 
instrument  to  the  rents,  inteiist,  or  annual  produce,  directed  to  accumulate.  See 
post^  Chr^ihs  v.  Fere,  vol.  ix.  127 ;  Longdon  v.  Simfon^  xiL  295. 

(a)  See,  for  the  law  on  the  subject  of  perpetuities  and  limitations  void  for 
remoteness,  Kevem  v.  fVUliam»,  5  Sim.  171 ;  Hcaciof  v.  /cone*,  5  Paige,  318 ;  5. 
C.  16  Wendell,  61;  De  PmUt  v.  CUndenning,  8  Paige,  295;  Hone  v.  Van 
Shack,  7  Paige,  221;  S.  C.  20  WendeU,  564;  Van  Veehtmv.  Van  Veehten,  8 
Paige,  104;  Cadd  v.  Palmer,  1  Qark  &  Fin.  973;  S.  C.  10  Bingh.  140;  4 
Kent,  (5th  ed^  17,  266,  267,  271,  a  wq.  and  notes ;  MMingak  v.  Bwrrdl,  15 
Pick.  104;  /fot^^  v.  AbrfAmpton,  8  Mass.  3,  37,  38;  iB^n^^ 
Sim.  173, 267;  PoMt  v.  PotMt,  1  Bai.  £q.  390;  Maaafek  v.Vandarhont,  f  BaL 
Eq.48;  BuUtrv.  Bviaer,!  Hoff.d44;  BUsndyf.  mUicaw,  S  My.  &,  Keen,  411: 
L^neh  v.  Hill,  6  Munf.  114.  Where  a  testator  directs  the  accumulation  of  a  fhnd 
to  commence  at  a  time  subsequent  to  his  decease,  the  accumulation  becomes  void 
at  the  expiration  of  twenty-one  years  from  his  decease,  although  at  that  period 
there  has  been  on  the  whole  less  than  twenty-one  years  of  accumulation.  fVM 
V.  WM,  2  Beav.  493;  see  Nkwman  v.  JVeiwium,  10  Sun.  51 ;  Jvdtf  v.  Judd,  3 
Sim.  525. 
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BARTON  V.  COOKE. 

[Rolls.— 1800,  July  5.] 

Legacies  declared  specific  upon  clear  words ;  and  an  abatement  of  the  general 

legacies  directed,  (a) 
The  ffeneral  personal  estate  not  specifically  bequeathed  applied  first  in  payment 

or  an  the  costs,  (b)  except  of  inquiries  a^  to  a  guardian  and  maintenance  for  a 

specific  legatee,  and  then  to  the  general  legacies,  [p.  461.1 
Leg^y  for  the  board  and  education  of  an  infant,  until  he  shall  be  fit  to  be  put  out 

apprentice,  and  then  a  fiirther  sum  with  him  as  an  apprentice  fee ;  the  infant, 

havii^  attained  19,  and  not  having  been  put  out,  was  held  entitled  to  the  lega^ 

cies,  ^>.  461.][ 
If  a  legacy  is  given  for  the  benefit  of  an  infant  in  one  way,  and  it  cannot  be  so 

appUed,  it  may  be  applied  for  his  benefit  in  another  way ;  as,  if  it  was  to  put 

him  into  orders  ^  and  he  became  a  lunatic,  [p.  463.] 

John  Cowling  by  his  will  gave  the  following  legacy :  '<  I  give  and 
bequeath  unto  my  natural  son  John  Cowling  Barton  now  an  infant 
son  of  Mrs.  Elizabeth  Barton  now  living  with  me,  3000Z.  Stock  in 
the  3  per  cent.  Consols  Bank  Annuities  being  part  of  my  Stock  now 
standing  in  my  name  in  the  Company's  books  to  be  transferred  to 
him  by  my  executors  hereafter  named  or  the  survivor  of  them  when 
he  shall  attain  the  age  of  twenty-one  years  the  interest  thereof  in 
the  mean  time  to  be  paid  and  applied  towards  his  education  and 
bringing  up." 

The  testator  then  directed,  that  his  mother  should  have  the  sole  care 
and  management  of  him  until  the  age  of  nine  years ;  at  which  time 
the  executors  should  place  him  at  school,  the  expenses  thereof  not 
to  exceed  50/.  a-year ;  and  he  gave  to  Elizabeth  Barton  the  sum  of 
40Z.  a-year,  to  be  paid  her  half-yearly  by  his  executors,  until  his  said 
natural  son  should  attain  the  age  of  nine  years ;  and  from  and  after 
that  time  he  gave  her  an  annuity  of  402.  a-year ;  to  be  paid  to  her 
by  half-yearly  payments  by  his  executors  out  of  his  personal  estate 
for  her  life.  He  then  gave  his  sister  Ann  Copeland  an  annuity  of 
30/.  a-year,  to  be  paid  her  by  half-yearly  payments  by  his  executors 
for  her  Ufe  out  of  his  personal  estate ;  and  at  her  decease  he  gave 

(a)  The  distinction  between  general  and  specific  legacies  is  very  important ; 
one  reason  for  which  appears  in  the  present  case.  See  2  Williams,  Executors, 
(2d  Am.  ed.)  838,  839. 

The  late  decisions  have  leaned  much  against  specific  legacies,  reauiring  a  clear 
'indication  of  intention  to  make  a  legacy  specific.  Cogdd  v.  Cogaely  3  Desaus. 
373 ;  fFaUon  v.  fraUan,  7  Johns.  Ch.  258 ;  Bradford  v.  Hcynes,  20  Maine,  107 ; 
Smith  V.  LampUm,  8  Dana,  69 ;  2  Williams,  Executors,  (2d  Am.  ed.)  640 :  Jbole, 
w9pj9f.  22  Pick.  299,  302;  Brif^s  v.  Horford,  22  Pick. 288, 289 ;  Raymond  v.Brod- 
bat  J  ante,  199,  and  notes;  Mdmmer  v.  Man^uire,  2  Bro.  C.  C.  (Am.  ed.  1844,) 
114,  note  (t).  For  cases  where  the  distinction  between  general  and  specific  lega- 
cies is  farther  discussed,  see  postf  463,  note  (&). 

As  to  the  abatement  of  legacies,  see  2  Williams,  Executors,  (2d  Am.  ed.)  972, 
d  aeg. ;  WkUe  v.  BeattU,  1  Dev.  Eq.  320;  Snow  v.  CaUwny  1  Desaus.  542;  Wood 
V.  Vanderburgh,  6  Paige,  278 ;  Dtincan  v.  7V>&m,  C.  W.  Dud.  £q.  161 ;  DoweU  v. 
ffilgon,  1  Coop.  Temp.  Brough.  504. 

lb)  See  2  Williams,  Executors,  (2d  Am.  ed.)  980, 981,  and  notes ;  2  Macphenon, 
Infknts,  (Lond.  ed.  1842,)  394. 
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the  said  moneys  so  secured  for  the  payment  of  the  said  annuity  of 
30Z.  to  his  said  natural  son  to  and  for  his  own  use  when  he  shall  at- 
tain his  said  age  of  twenty-one  years :  the  interest  thereof  in  the 
mean  time  to  be  applied  in  such  manner  as  the  executors  shall  judge 
proper  for  his  own  use  and  benefit.  The  testator  then  made  the 
following  disposition : 

"  Also  I  give  and  bequeath  unto  the  said  Elizabeth  Barton  all  and 
singular  my  household  goods  household '  furniture  jewels  plate  pic- 
tures horses  chaise  linen  woollen  and  all  other  movables  in  my  said 
house  and  premises  to  and  for  her  sole  use  and  disposal." 

Then,  after  devising  the  house  and  premises,  in  which  he  lived,  to 
Elizabeth  Barton  for  life,  and  after  her  decease  to  her  son 
James  Barton  in  fee,  and  giving  some  pecuniary  *  legacies,  [*462] 
and,  in  case  John  Cowling  Barton  shall  die  before  the  age 
of  twenty-one,  to  James  Barton  20/.  a-year  for  his  life,  he  directed, 
that  his  executors  do  pay  out  of  his  personal  estate  the  sum  of  lOOL 
for  the  board  and  education  of  the  said  James  Barton  until  he  shall 
be  fit  to  put  put  apprentice ;  and  that  they  do  then  pay  the  farther 
sum  of  100/.  with  him  as  an  apprentice  fee.  He  then  disposed  of 
the  residue  thus : 

"  All  the  rest  residue  and  remainder  of  my^  moneys  that  shall  be  re- 
maining after  the  several  annuities  and  legacies  above  given  and  be- 
queathed and  my  debts  and  funeral  expenses  and  the  proving  of  this 
my  will  shall  be  fully  paid  and  satisfied  I  give  and  bequeath  the 
same  unto  my  relations  and  friends  hereafter  named"  (naming  them) 
"  equally  .to  be  divided  between  them  share  and  share  alike  as  the 
said  moneys  shall  from  time  to  time  fall  into  the  hands  of  my  execu- 
tors to  be  divided  as  aforesaid." 

Elizabeth  Barton,  and  two  other  persons,  to  whom  the  testator  had 
given  legacies  of  30/.  each,  were  appointed  executors. 

The  bill  was  filed  on  behalf  of  the  infant  John  Cowling  Barton ; 
and  the  usual  decree  was  made  for  taking  the  accounts. 

By  the  Report  it  appeared,  that  the  Stock  consisted  of  3751/.  17*. 
9d,  From  the  result  of  the  accounts  it  became  material  to  ascertain, 
whether  the  legacies  were  specific ;  an  abatement  appearing  neces- 
sary. The  cause  coming  on  for  farther  directions,  the  questions 
were,  first,  whether  the  bequest  of  3000/.  Stock  to  the  Plaintiff  was 
specific. 

Secondly,  as  to  the  two  sums  of  100/.  each,  bequeathed  for  the 
benefit  of  the  Defendant  James  Barton :  the  Report  stating,  that  he 
has  attained  the  age  of  nineteen,  and  has  not  been  put  out  an  ap- 
prentice. 

Mr.  RomiUyy  for  the  Plaintiff  said,  there  could  be  no  doubt,  his 
l^acy  was  specific. 

Mr.  Pembertan  and  Mr.  Wear,  for  the  Defendants.  Upon  the 
face  of  the  will  this  primary,  apparent,  specific  quality  is  done 
away;  for  the  words  << personal  estate"  can  apply  only  to  this 
stock  stated  in  the  Report;  for  he  had  no  other  personal  es- 
tate, except  the  household  furniture.     The  disposition  of  that  is 
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as  much  specific  as  the  other.  Upon  the  residuary  clause  the  tes- 
tator must  be  supposed  to  intend,  that  all  his  legacies  should  be 
paid.  Suppose,  he  had  sold  oUt  3000/.  of  his  Stock ;  the  executor 
would  have  been  bound  to  replace  that ;  because  all  the  residue  of 
his  moneys  remaining,  after  the  annuities  and  legacies  above  given 
shall  be  fully  paid,  is  given  over. 

Upon  the  other  question,  James  Barton  is  entitled  to  these  l^a- 
cies  of  100/.  each.  It  was  the  fault  of  the  executors,  that  he  was 
not  put  out  apprentice. 

The  Master  of  the  Rolls  [Sir  Richabd  Pepper  Arden]. 
There  is  a  case  in  point  in  Vernon  (1)  ;  where  it  was  held,  that  if  a 
legacy  is  given  for  the  benefit  of  an  in&nt  in  one  way,  and  it  cannot 
be  so  applied,  it  may  be  applied  for  his  benefit  in  another  way.  Sup- 
pose, it  was  given  to  put  him  into  orders ;  and  he  became  a  lunatic. 

Upon  the  other  point,  I  wish  I  could  go  along  with  the  Defendants. 
A  great  deal  may  be  urged  as  to  the  intention ;  to  show,  that  the 
testator  had  no  idea  of  the  consequence  and  nature  of  a  specific 
legacy.  But  upon  this  will  and  the  report  is  there  any  ground  to 
say,  that  this  is  not  specific ;  being  clearly  so  according  to  every  de- 
termination upon  the  words  ?  Looking  into  the  personal  estate,  it 
is  almost  inconsistent,  that  these  words  should  have  that  meaning, 
that  upon  the  plain  words  would  be  understood.  But  it  is  not  con- 
tended to  be  absolutely  impossible,  but  only  improbable ;  for  a  man 
by  his  personal  estate  does  not  mean  at  the  time  of  making  his  will, 
but  at  his  death ;  (a)  and  it  never  has  been  the  rule  to  consider, 
whether  a  man  had  enough  at  his  death  to  answer  all  the  legacies. 
The  only  question  that  can  be  asked,  is,  what  upon  the  face  of  the 
will  is  the  construction ;  for  we  must  not  argue  from  the  absurdity. 
No  doubt,  if  he  had  so  mucfi^^Siock,  it  would  be  specific,  (b)  The 
consequence  supposed  by  the  Counsel  for  the  Defendants  would  not 
follow.  If  the  testator  had  sold  out  part  of  his  Stock,  the  exec- 
utors would  not  have  had  to  replace  it :  but  it  would  have  been 
adeemed,  (c)  This  therefore  is  as  much  a  specific  bequest  of  an  d/- 

(1)  Barlow  v.  €h-cmt^  1  Vem.  255 ;  Hammond  v.  Aeome,  1  SwaDst  35 ;  *Xcefte 
v.  Lord  KUmorev,  1  Turn.  207 ;  see  post^  Bobiruon  v.  Tidcellj  vol.  viiL  142 ;  Ham- 
l^  V.  Gilbert,  1  Jac.  354 ;  [2  Macpherson,  Infants,  (Lond.  ed.  1842,)  333.1 

(c)  See  Van  Veehten  v.  Van  Vedden,  8  Paige,  105;  Smiih  v.  EdringUmy  8 
Cranch,  66 ;  Men  v.  Harrison^  3  Call.  289. 

(a)  A  bequest  of  stock  is  not  adways  specific.  As  a  bequest  of  "  twenty-five 
shares  in  the  capital  stock  of  the  State  Bank  of  North  Carolina,"  the  testator 
owning  at  the  time  that  number  of  shares  in  the  Bank,  was  held  not  specific. 
It  wodd  have  been  otherwise  if  tlie  testator  had  said  *'my  twenty-five  sharefl,** 
&c.  Damav.  Crnn,  Ilred. Eq.  304;  see  SmiUiv,  Lonmton, 8  Dana, 69 ;  Cogdd 
v.  Cod^lj  3  Desaus.  373.  See  also  as  to  what  are  specific  and  what  general  lega- 
cies, Simmons  v.  VaUance,  4  Bro.  C.  C.  (Am.  ed.  1844,)  345, 349,  note  (e);  Stafford 
V.  Horton,  1  ib.  483,  note  (a) ;  PtUrhorough  v.  MorUock,  1  ib.  567 ;  Ram  on  Assets, 
cb.  3,  p.  383-386;  Bradford  v.  Hmnu8,20  Maine,  105;  Boy$  v.  ffWu»u,2  Russ. 
&  My.  689;  Momey  General  v.  Grote,  2  Russ.  &  My.  699 ;  WaUon  v.  ffaUon^  7 
Johns.  Ch.  258 ;  Hlttie  v.  mnehester,  6  Pick.  48 ;  Walka^s  Estate,  3  Rawle,  237; 
Jenkins  v.  Hanahany  1  Cheeves,  Ch.  129;  Mibumer  v.  Macrmre,  2  Bro.  C.  C 
(Am.  ed.  1844,)  108, 114,  note  (t) ;  Coleman  v.  Colemanj  onie,  2  V.  639,  note  (a). 

(c)  WaUon  v.  ffaUon,  7  Johns.  Ch.  262 ;  White  v.  mnekater,  6  PicL  48 ;  Ho^ 

VOL.  V.  27* 
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iquot  part  of  his  Stock,  as  if  it  was  a  movable  chattel;  and  I 
must  give  effect  to  it,  whatever  consequence  may  follow  in  disap- 
pointing the  will ;  unless  you  can  show,  that  it  is  impossible  be 
could  mean  it.  I  can  put  no  other  construction  upon  it  than  that 
the  law  has  put;  that  it  is  specific  (1). 

Another  very  unfortunate  consequence  is,  that,  unless  a  specific 
ground  is  laid,  I  must  make  the  general  fund  pay  all  the  costs,  ex- 
cept of  the  inquiries  as  to  the  specific  l^atee.  It  is  very  hard :  but 
the  rule  is  too  well  established,  that  the  general  personal  estate  not 
specifically  disposed  of  is  first  to  be  applied  ta  the  costs,  and  then 
to  the  legacies ;  and  the  specific  legatee  is  only  to  contribute  as  far 
as  the  costs  occasioned  by  the  inquiry  as  to  his  specific  legacy  (2). 

Declare,  that  the  legacy  of  3000;.  Stock  to  the  Plaintifi*  and  the 
bequest  to  Elizabeth  &irton  of  the  household  goods,  furniture,  &c. 
are  specific ;  and  that  the  Defendant  James  Barton  is  entitled  to  the 
two  several  sums  of  100/.  each,  given  by  the  will  for  his  board  and 
education  and  as  an  apprentice  fee.  Tax  all  parties  their  costs ; 
and  let  the  Master  ascertain,  how  much  of  such  costs  relates  to  the 
orders  of  reference  and  reports  of  a  guardian  and  maintenance  for 
the  infiint^Plaintifi*;  and  let  the  personal  estate  not  specifically  dis- 
posed of  be  applied  in  payment  of  the  costs,  exclusive  of  the  costs 
relating  to  the  guardian  and  maintenance  for  the  PlaintiflT;  and  af- 
terwards in  payment  of  the  legacies ;  and  the  property  of  the  testa- 
tor being  insufficient,  declare,  that  the  general  legatees  and  annui- 
tants ought  to  abate  in  proportion,  &c. 

The  costs  as  to  the  guardian  and  maintenance  of  the  Plaintiff 
were  directed  to  be  paid  by  sale  of  part  of  the  Stock  specifically 
bequeathed  to  him.  

1.  A  LEGACY  ffiven  to  an  infant  ''to  place  him  out  apprentice,"  must  be  paid 
(if  no  other  period  for  payment  be  expressly  appointed)  in  a  year  ailer  the  testator's 
death,  like  any  other  legacy ;  although  the  infant  may  not  then  be  of  a  fit  age  to 
be  placed  out  AariW  v.  JVeintf,  2  Vem.  430.  So,  when  a  person  has  deposited 
the  requisite  sum  of  money  for  the  purpose  of  procuring  promotion  for  another  in 
the  armj,  and  the  money  remains  unapplied  in  the  army-agent's  hands  at  the 
death  of  the  depositor,  the  deposit,  it  has  been  decided,  mav  be  considered  to  have 
been  intended  as  an  absolute  bounty,  though  the  ill  health  of  the  party  whose 

V.  AruM,  1  Keen,  97;  Kampf  v.  Jones,  2Keen,756;  Stq)henmmv.  Z^otiwm, 3  Bea. 
343 ;  2  Williams,  Executors,  (3d  Am.  ed.)  pt  3,  b.  3,  ch.  3,  §  3,  p.  838 ;  lb.  ch.  3, 
§  1,  p.  946;  Miburner  v.  Ma^ndrej  2  Bro.  C.  C.  (Am.  ed.  1844,)  114,  note  (t). 

But  it  is  otherwise  if  the  fund  be  converted  by  statute  or  operation  of  law. 
Broum  v.  Maeguire,  I  Beat,  358 ;  ffaUon  v.  Walton^  7  Johns.  Ch.  262.  See  also 
Ba»an  v.  Brandon^  8  Sim.  171,  where  the  change  had  been  made  without  the 
knowledge  of  the  testator.  See  also  2  Williams,  Executors,  (2d  Am.  ed.)  946, 
947,  pt  3,  b.  3,  ch.  3,  §  1 ;  Greene  v.  Sumonda,  1  Bro.  C.  C.  (Am.  ed.  1844,)  129, 
in  note ;  GMraUh  v.  Jfinler,  10  Ohio,  64 ;  CoUeton  v.  Garth,  6  Sim.  19  ;  Gardner 
v.  HaUon.  6  Sim.  93 ;  CoUgrave  v.  MankVj  6  Madd.  72;  Mie  v.  Berry,  1  Beat. 
255. 

(1)  As  to  specific  legacies,  see,  anU,  Raymond  v.  Brodb^  199;  JSr6y  v.  Pol- 
ler, vol.  iv.  748,  and  the  references  in  the  notes,  750,  iL  641. 

(2)  NisheU  V.  Mwray,  wile,  149;  Howse  v.  Clubman,  vol.  iv.  542 ;  Sayttr  y. 
Sonyer,  Pre.  Chan.  392. 
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promotion  was  a  primm  object  disables  him  from  continuing  in  the  service; 
Ijeche  V.  Lord  KUmory,  Turn.  207;  see,  however,  Handay  v.  Chiberi,  Jacob's  Rep. 
358 :  and  the  case  might  be  different,  if  a  question  arose,  not  upon  a  direct  ^m 
by  testator  himself,  but  upon  a  power  to  others  to  give;  the  object  of  creating 
which  power  seemed  confined  to  answering  some  particular  purpose:  Lavis  v. 
Lewis,  1  Cox,  163 ;  RMnaon  v.  CUator^  15  Ves.  526 ;  but  where  a  gift  of  the 
dividends  of  trust  stock  proceeds  directly  from  the  testator,  though  he  may  have 
declared  such  gift  was  intended  ''for  and  towards  the  maintenance  of  all  children 
of  the  legatee,  until  they  should  attain  the  age  of  21 ;"  at  which  time  the  principal 
was  to  be  transferred  to  such  children,  and  in  default  of  such  issue  to  go  over;  the 
legatee,  though  childless,  will  be  entitled  to  the  dividends.  Hammond  v.  Ntavtj 
1  Swanst  38. 

2.  For  some  of  the  leiKling  rules  with  respect  to  the  construction  of  testamentary 
instruments,  and  the  extent  to  which  those  general  rules  may  admit  qualification, 
see,  orUe,  notes  4,  5,  6,  to  Blake  v.  Buvhvm,  1  V.  194. 

3.  As  to  the  distinction  between  general,  specific,  and  demonstrative  legacies, 
see  the  notes  to  Coleman  v.  Coleman^  2  V.  639;  and  that  the  general  costs  of  exe- 
cuting a  testator's  will  must  come  out  of  his  general  assets,  see  note  3  to  MtheU 
V*  Jmrrcofy  5  V.  149,  and  note  2  to  Hwose  v.  CJuqmanf  4  V.  542. 
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[Rolls.— 1800,  July  5, 9.] 

Residuart  bequest  to  the  testator's  nephews  and  nieces  per  Hirpea  equally  for 
their  lives ;  and  after  the  death  of  either  that  share  of  the  principal  to  be  paid 
equally  to  and  among  the  children  of  such  of  his  said  nepnews  and  nieces  as 
should  die ;  and  if  any  die  without  leaving  any  child  or  children,  that  share  to 
go  to  and  among  the  survivore  or  survivor  of  them  in  manner  aforesaid. 

Upon  the  death  of  one  without  a  child  that  share  goes  to  the  survivors  for  their 
respective  lives  only,  and  will  pass  to  their  children  respectively  with  the  origi- 
nal shares :  but  upon  the  death  of  the  last  survivor  without  a  child,  his  shares,  * 
both  original  and  accrued,  are  undisposed  of;  notwithstanding  another  has  left 
a  child,  [p.  465.] 

Isaac  Moody  by  his  will,  dated  the  9th  of  June,  1787,  after  giv- 
ing a  legacy  of  2002.  to  his  wife,  gave  to  Awdry  and  Humphreys 
all  the  residue  of  his  money  and  securities  for  money,  goods,  chat- 
tels, rights,  credits,  estate,  and  effects,  which  he  was  anywise  enti- 
tled to,  whether  in  possession  or  expectancy,  in  trust  to  pay  and 
apply  the  same  in  manner  following :  namely,  that  they  should  in 
the  first  place  pay  thereout  all  his  just  debts  and  funeral  expenses ; 
and  afterwards  that  they  should  place  and  continue  the  same  out  at 
interest  upon  Government  or  real  securities,  and  the  interest  and  in- 
crease thereof  should  pay  and  apply  to  and  among  his  (testator's) 
nephews  and  nieces,  sons  and  daughters  of  his  late  brothers  and  sis- 
ter, Matthew,  David,  and  Hannah,  equally  between  them  share  and 
share  alike  for  their  lives :  the  children  of  such  of  them,  his  said 
brothers  and  sister,  to  have  only  their  father's  or  mother's  share  be- 
tween them ;  and  from  and  after  the  death  of  either  of  his  said 
nephews  and  nieces  in  trust  to  call  in  the  share  of  the  principal  money, 
out  of  which  the  said  interest  was  to  be  paid,  and  pay  it  equally  unto 
and  among  the  children  of  such  of  his  said  nephews  and  nieces  as 
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should  happen  to  die ;  and  if  any  of  his  said  nephews  and  nieces 
should  die  without  leaving  any  child  or  children,  then  the  share  or 
shares  of  him,  her,  or  them,  so  dying,  should  go  to  and  among  the 
survivors  or  survivor  of  them  in  manner  aforesaid. 

The  testator  died  soon  after  the  execution  of  his  will.  The  bill 
was  filed  by  the  assignees  under  a  commission  of  bankruptcy  issued 
against  a  person,  who  in  1792  purchased  all  the  interest  of  Samuel 
Ovens  under  the  will.  A  decree  was  made  directing  the  accounts ; 
and  an  inquiry,  what  nephews  and  nieces  of  the  testator  were  living 
at  his  death ;  whether  any  and  which  are  dead  ;  and  whether  they 
left  any  and  what  issue. 

The  Master's  report  stated  the  nephews  and  nieces  of  the  testa- 
tor and  their  issue.  The  testator's  sister  Hannah  had  married  — 
Ovens ;  and  had  issue,  Jficob,  who  died  first  without  issue  ;  John, 
who  died  next  leaving  issue  Jane  Short ;  Samuel  Ovens,  living  un* 
married ;  and  Hannah  Coe,  dead  without  issue. 

♦The  cause  coming  on  for  farther  directions,  the  ques-     [*466] 
tion  was,  whether  the  Plaintifis  were  entitled  to  the  ab- 
solute interest  in  the  shares  accruing  to  Samuel  Ovens  by  survivor- 
ship, or  to  an  interest  for  his  life  only  in  those  shares. 

Mr.  Lhyd  and  Mr*  RomiUy^  for  the  PlaiutifFs.  The  interest  in 
these  surviving  shares  is  absolute  and  transmissible.  Strong  words 
would  be  necessary  to  restrain  it  to  an  interest  for  life.  This  is  the 
gift  of  a  residue.  Therefore  the  testator  cannot  be  supposed  to 
mean  to  leave  any  thing  to  be  undisposed  of. 

Mr.  Piggotty  Mr.  Martin^  and  Mr.  Harney  for  the  Defendants. 
Samuel  Ovens  could  take  only  an  interest  for  life  under  the  words 
<<  in  manner  aforesaid."  Those  words  must  be  construed  just  as  if  the 
testator  had  repeated  all  the  words  he  had  used  as  to  the  original 
shares,  applying  them  to  the  shares  accruing  by  survivorship.  They 
strike  out  these  words ;  which  will  govern  the  whole  of  the  pre- 
ceding bequest.  At  least  they  must  limit  the  interests  accruing  by 
survivorship  ;  and  as  they  cannot  be  claimed  absolutely,  the  conse- 
quence, I  admit,  is,  that  there  may  be  a  partial  intestacy. 

Master  of  the  Rolls,  [Sir  Richard  Pepper  Arden].     This 

is  the  case  of  a  residue  ;  therefore  every  intendment  is  to  be  nuide, 

that  the  testator  meant  to  dispose  out  and  out  (1).     I  think  the  case 

'  so  very  doubtful,  that  I  must  consider  farther.     I  have  changed  my 

opinion  more  than  once. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  This 
is  one  of  the  most  difficult  questions,  that  can  occur :  the  construction 
of  words,  to  which  it  is  hardly  possible  to  give  any  construction, 
which  will  not  involve  something  like  absurdity ;  and  it  is  impossi- 
ble to  put  any  construction  upon  them,  which  will  not  under  certain 
circumstances  be  contrary  to  the  testator's  intention  (a). 

(1)  PkUips  V.  Cfumberiaine,  Booth  v.  Boothy  wnU^  vol.  iv.  51, 407;  Bolgtr  v. 
MadodL  post,  509\2  Mer.  386. 
(a)  If  any  word  or  expression  has  no  intelligible  meaning,  or  be  absurd,  or  be 
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The  question  upon  this  will  is  raised  with  respect  to  the  interest 
of  the  children  of  the  testator's  sister ;  who  had  four  children.  The 
first,  that  died,  was  Jacob ;  who  died  without  issue.  The  question 
then  is,  in  what  manner  his  fourth  was  to  go  to  the  three  survivors ; 

for  John,  who  is  since  dead,  did  not  die  till  afterwards. 
[*  467]     *  The  question  is,  whether  upon  the  death  of  Jacob  the 

accruing  share  went  to  the  three  survivors  for  their  lives 
only,  or  absolutely.  Since  that  John  Ovens  has  died ;  and  be  left 
issue  :  so  that  upon  his  own  share  there  can  be  no  doubt.  After- 
wards Hannah  Coe  died  without  issue  ;  and  Samuel  Ovens  is  now 
the  only  survivor ;  in  whose  right  the  Plaintiffs  insist,  that  upon  the 
death  of  any  one  of  the  nephews  or  nieces  the  share  of  that  one 
survived  to  the  others,  not  for  their  lives  only,  but  absolutely.  On 
the  other  hand  it  is  contended,  that  upon  the  death  of  any  one  that 
share  went  to  the  survivors  in  the  same  manner  as  the  original 
shares  did ;  namely,  for  their  lives  only  ;  and  I  suppose  it  is  admit- 
ted, that  the  share  of  each,  both  original  and  accruing,  should  like- 
wise go  to  the  issue,  if  any.  It  must  have  that  effect.  The  only 
question  in  this  cause  then  is,  how  the  words  ^'  in  manner  aforesaid  " 
are  to  be  applied.  I  am  bound  to  give  those  words  the  same  con- 
struction. The  true  rule  is  to  give  every  word  a  construction,  if  I 
can,  without  violating  clear  words  in  other  parts  of  the  will  or  the 
general  intention  (a).  If  the  will,  after  the  disposition,  in  case  any 
of  the  nephews  or  nieces  should  die  without  leaving  issue,  to  the 
survivors  or  survivor,  had  stopped  there,  it  would  have  clearly  passed 
the  absolute  interest :  but  I  must  see,  whether  I  can  refer  the  sub- 
sequent words  to  any  preceding  part  of  the  will.  If  those  words 
mean  only,  that  it  is  to  be  divided  equally  between  them,  they  have 
no  effect  whatsoever.  I  cannot  help  saying,  though  it  is  but  a  con- 
jecture, that  the  testator  meant  them  to  take  that  surviving  share 
under  the  same  terms,  and  subject  to  the  same  restrictions  and  lim- 
itations as  the  original  share.  That  is  the  fairest  construction  ;  and 
that  which  I  ought  to  put  upon  this  will.  I  cannot  say,  I  have  not 
had  doubts  upon  it ;  nor,  that  my  opinion  has  not  varied. 

The  next  consideration  is,  whether  this  violates  the  general  inten- 
tion, as  manifested  in  this  will  (b)  ;  for  that  is  the  true  way,  in  which 
we  ought  to  construe  such  a^will.  See  the  effect  of  this.  If  I  was 
to  say,  what  the  testator  meant,  there  can  be  no  doubt,  that  if  there 
were  any  children,  they  would  have  (he  whole  fund  after  the 
death  of  the  tenants  for  life ;  and  I  have  endeavored  to  give  this 

repugnant  to  the  clear  intent  shown  in  the  rest  of  the  wilL  it  may  be  rejected. 
BarUeU  v.  IRng,  12  Mass.  537. 

(a)  DawesY.  .S^n, 4 Mass. 208 ;  Panoruv.  ff u»2bt0, 6 Mass.  169;  dWilliaiia, 
Executors,  (2d  Am.  ed.)  793,  794 ;  Ram  on  Wills,  ch.  12,  p.  98. 

(h)  The  intention  must  be  gathered  from  the  whole  will.  SamM  v.  Mathewt^  1 
Desaus.  131 ;  2  Williams,  Executors,  (2d  Am.  ed.)  790, 791 ;  Ram  on  Wills,  ch. 
II,  §  1,  D.  64,  e<  M9. 

And  if  the  particular  intent  cannot  be  executed, the  general  intent  wiilprevaiL 
Hawleu  v.  J^Torthamplon,  8  Mass.  3;  Cook  v.  Holmes,  11  Mass.  528;  Ram  on 
Wills,  ch.  13,  p.  100. 
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will  that  effect :  but  I  cannot  go  so  &r  as  to  give  the  words  <<  sur- 
vivors or  survivor"  so  large  a  construction.  I  think,  there  have 
been  cases,  in  which  those  words  have  had  a  larger  sense  imputed 
to  them  than  the  words  import ;  as  upon  a  gift  to  chil- 
*  dren,  when  they  attain  the  age  of  twenty-one  or  marry ;  [*  468] 
and  if  any  die  before  the  age  of  twenty-one  or  marriage 
without  leaving  issue,  then  to  the  survivors  or  survivor :  one  attains 
the  age  of  twenty-one ;  and  dies :  tlien  another  dies  under  twenty- 
one  and  unmarried ;  and  the  wcM'ds  <<  survivors  or  survivor  "  have 
been  considered  the  same  as  ^'  others  or  other :"  so  that  such  as 
attain  twenty-one  should  have  vested  interests.  But  in  this  case, 
when  the  testator  speaks  thus,  I  am  obliged  to  give  it  to  the  survi- 
vors or  survivor.  The  conclusion  is,  they  shall  take  it  as  nearly  as 
possible  as  the  original  shares ;  namely,  for  their  lives ;  and  after  the 
death  of  any  of  those  survivors  as  well  the  original  as  the  accru- 
ing share  would  go  to  the  child  of  that  survivor.  They  are  now 
reduced  to  one.  If  he  dies,  without  leaving  a  child,  there  must  be 
an  intestacy  upon  this  construction ;  and  yet  there  is  issue  of  a  de- 
ceased brother  living.  I  wish  extremely,  that  I  could  construe  the 
words  "  survivors  or  survivor "  to  mean  '^  others  or  other ; "  so  as 
to  make  then!  tenants  in  common  with  cross  remainders.  In  the 
case  of  estates  tail  I  could  have  made  that  construction,  to  let  in  the 
issue  of  John  ;  which  would  have  been  the  most  beneficial  con- 
struction ;  and  probably  was  the  intention.  I  think,  there  is  such  a 
determination.  But  giving  this  absolutely  would  not  solve  the  dif- 
ficulty. 

Declare,  that  upon  the  death  of  Jacob  Ovens  without  issue  one 
third  part  of  his  fourth  of  a  third  went  to  John  for  his  life ;  one 
other  third  to  Samuel  for  his  life ;  and  the  remaining  third  to  Han- 
nah for  her  life ;  and  upon  the  death  of  John  leaving  issue  his  orig- 
inal share,  together  with  the  third  share,  which  devolved  upon  him 
for  life  upon  the  death  of  his  brother  Jacob,  belonged  to  Jane 
Short,  his  only  child ;  and  upon  the  death  of  Hannah  Coe  with- 
out issue  her  share,  together  with  the  third,  that  accrued  to  her 
upon  the  death  of  Jacob,  belonged  to  Samuel  Ovens  for  his  life ; 
and  in  case  he  shall  die,  leaving  issue,  that  issue  will  be  entided, 
as  well  to  his  original  share,  as  to  the  shares,  that  survived  to  him ; 
and  in  case  of  his  death  without  issue  they  will  belong  to  the  next 
of  kin  of  the  testator  as  undisposed  of. 

July  llth.    A  few  days  afterwards  the  cause  was  mentioned 
again  as  to  the  costs ;  and  the  costs  of  Samuel  Ovens  were 
directed  to  be  piud  by  the  *  Plaintiffs;  and  the  costs  of     [*469] 
the  other  party  to  be  paid  out  of  the  fund  in  Court. 

Master  of  the  Rolls,  [Sur  Richard  Pepper  Arden].  I  am 
very  much  inclined  to  give  a  larger  interpretation  to  the  words  "  sur- 
vivors and  survivor ; "  as  Lord  Thurlow  was  in  Ferguson  v.  Dun- 
bar; (1)  and  to  hold,  that  if  there  should  be  children  of  any,  there 

(1)3 Bra  CO. 469, 11. 
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would  not  be  an  intestacy :  but  I  can  go  no  farther ;  and  am  sorry 
for  it.  I  cannot  find  the  decree  in  Ferguson  v.  Dunbar  in  the  Reg- 
ister's Book.  There  is  only  an  adjournment  of  the  cause  ;  and  the 
decree  does  not  appear  to  have  been  entered. 

1.  That  a  Court  will  never  be  disposed  to  put  such  a  constniction  iqwn  a  will 
as  would  lead  tu  an  intestacy,  and  that  this  will  more  especially  be  avoided  when 
a  residue  of  personalty  is  the  subject  of  bequest,  see,  anUj  note  2  to  Mabedey  v. 
^rodk,  3  V.  450. 

2.  As  to  the  consequences  which  frecjuently  have  arisen  from  attemptixig  to 
combine  a  testator's  (general  intent  with  his  particular  intent,  see  the  notes  to  SimB 
V.  DovgUv,  5  V.  243,  and  note  6  to  BriOaw  v.  War^  2  V..336. 

3.  A  will  may  be  so  penned,  that,  not  only  what  is  originally  given  to  a  legatee, 
but  also  whatever  interest  accrues  to  him  by  the  deaths  of  other  legatees,  shall  be 
subject  to  survivorship ;  though  the  general  rule  seems  to  be  otherwise,  when  the 
construction  rests  with  the  Court:  see  the  notes  to  Vanderguehi  v.  Blahtj  2  V. 
534.  The  conclusion  which,  in  the  principal  case.  Lord  Alvanley  felt  hunself 
compelled  to  come  to,  against  the  claims  of  the  issue  of  one  of  the  deceased  leg- 
atees, is  in  accordance  with  the  •^noi^mout  case  in  App.  to  the  second  edit  of2 
Freem.  301 :  but  it  has  been  frequently  decided,  that  tne  word  ^survivors  "  may 
be  understood  as  meaning  no  more  than  "others,"  where  the  context  does  not  for- 
bid that  construction ;  Davidson  v.  Dallas,  14  Ves.  578 ;  and  where  that  sense 
can  be  given  to  the  word,  the  legatees  who  are  to  take  after  a  particular  interest 
^ven  for  life,  may,  although  they  should  not  survive  the  party  to  whom  such  life- 
mterest  is  given,  take  interests  therein,  transmissible  U>  their  representatives. 


I  IS  given,  ti 
'  V.  SaUer,  17 


Barhw  V.  SaUer,  17  Ves.  482;  ffUnud  v.  ITUmoty  8  Ves.  12. 


SNELL  V.  SILCOCK. 
[1800,  July  11.] 

REMAiirnER  under  an  old  settlement  barred  by  a  fine  and  non-claim:  the  fine  also 
working  a  discontinuance.  The  Defendants  producing  the  lease  for  a  year 
and  a  copjr  of  the  release,  the  original  not  being  fbithcoming,  the  bill  was 
retained,  with  liberty  to  bring  an  ejectment;  and  in  default  the  bill  to  be  dis- 
missed with  costs. 

Remainder  in  a  settlement,  after  successive  estates  taO  in  the  sons,  to  the  daugh- 
ters as  tenants  in  common  and  not  as  joint  tenants,  and  in  default  of  such  issue, 
to  the  right  heirs  of  the  father,  admitted  without  argument  an  estate  for  life 
only  id  the  daughters,  (a)  [p.  470.] 

The  PlaintifTs  claimed  under  a  settlement  by  lease  and  release, 
alleged  by  the  will  to  have  been  executed,  and  to  bear  date,  the 
13th  and  14th  of  December,  1734  ;  by  which  it  was  witnessed,  that 
John  Morford  in  consideration  of  the  love  and  affection  he  had  for 
Mary,  his  then  wife,  and  that  she  may  be  provided  of  a  sufficient 
jointure,  and  for  settling  the  premises  and  other  causes  and  valuable 
considerations,  conveyed  several  premises  in  the  parish  of  Walcot 
and  county  of  Somerset  to  Mary  Wyatt,  her  heirs  and  assigns,  upon 

(a)  See  J/ewUm  v.  Gr^ik,  1  Harr.  &  GilL  111 ;  HUkman  v.  Ouinn,  6  Yerger, 
96;  Hawley  v.  AbrfAompifon,  8  Mass.  3;  WsU  v.  Bdding,  24  PicL  129,  133; 
Co€k  V.  HAmsSy  11  Mass.  528, 531 ;  Bowers  v.  Porter,  4  Pick.  198. 
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the  uses  and  trusts  after  mentioned :  namely,  to  the  use  of  John 
Morford  for  ]ife  without  impeachment  of  waste ;  remainder  to  the 
use  of  Mary  Morford  for  life,  in  full  of  jointure ;  and  after  their  sev* 
eral  deceases  to  the  use  of  John,  Morford,  their  only  son  and  the 
heirs  of  his  body  lawfully  begotten  ;  and  for  default  of  such  issue  to 
>  the  use  of  the  second,  third,  &c,  and  all  and  every  other,  son  and 
sons  of  John  Morford,  the  elder,  on  the  body  of  his  said  wife,  to  be 
b^otten,  and  the  heirs  of  their  respective  bodies  lawfully  issuing ; 
and  in  default  of  such  issue  to  the  use  of  all  and  every  the  daughter 
and  daughters  of  the  body  of  John  Morford,  the  elder,  on  his  said 
wife  to  be  begotten,  as  tenants. in  common,  and  not  as  joint  tenants, 
and  for  and  in  default  of  such  issue  then  to  the  right  heirs  of  him, 
the  said  John  Morford,  for  even 

•John  Morford  and  Mary  his  wife  were  married  in     [*470] 
17S4.    They  had  six  daughters,  born  after  the  date  of  the 
settlement:  Mary  Cottle ;  Sarah  Snell ;  Rebecca  Morford  ;  Hannah 
Silcock ;  and . 

In  Easter  Term,  1768,  a  fine  was  levied  by  John  and  Mary  Mor- 
ford and  their  son  as  to  part  of  the  premises ;  and  by  indentures, 
dated  the  16th  of  Februry,  1768,  that  fine  was  declared  to  enure 
as  to  part  of  the  premises,  called  Paine's  Leaze,  to  such  uses  as 
John  Morford  the  elder  and  Mary  his  wife  and  John  Morford  the 
younger  should  jointly  appoint  by  deed  or  writing ;  and,  for  want  of 
and  until  appointment,  to  the  use  of  Morford  the  father  for  life  with- 
out impeachment  of  waste ;  after  his  decease  to  his  wife  for  life  in 
the  same  manner :  and  after  their  several  deceases  to  the  use  of 
such  persons  as  the  son  should  appoint  by  will  or  deed  ;  and,  in  de- 
fault of  such  appointment,  to  the  use  of  the  issue  of  the  body  of  the 
son  male  or  female  and  their  heirs ;  and  in  default  of  such  issue  to 
the  use  of  Rebecca  Morford,  Hannah  Silcock,  and  Elimbeth  West, 
their  heirs  and  assigns  for  ever ;  and  as  to  other  parts  of  the  premi- 
ses to  the  use  of  the  father,  his  heirs  and  assigns  for  ever. 

Some  parts  of  the  premises  were  sold  and  exchanged  by  the 
fother,  mother  and  son,  under  the  fine. 

In  1768  Morford,  the  son,  died  intestate  and  without  issue. 

John  Morford,  the  father,  by  his  will,  dated  the  30th  of  May, 
1773,  gave  all  his  freehold  estates  whatsoever  and  wheresoever,  ex- 
cept an  orchard,  afterwards  given  to  Mary  Cottle,  to  his  wife  for  life, 
if  she  so  long  continue  his  widow ;  and  after  her  decease  he  gave  two 
fields  to  Rebecca  Morford  and  Hannah  Silcock,  their  heirs  and  assigns : 
in  trust  out  of  the  rents  and  profits  to  pay  to  Sarah  Snell  for  life  an 
annuity  of  20/.  for  her  sole'  and  separate  use ;  and  he  directed  her 
and  her  husband  to  give  a  release  and  dischai^  to  his  executors  of 
all  claims  and  demands  except  the  said  annuity ;  otherwise  she  and 
her  child  should  receive  no  benefit  from  his  will ;  and  after  her  de- 
cease, in  case  she  and  her  husband  gave  such  release,  to  pay  8/. 
per  annum  to  maintaining  and  breeding  up  the  youngest  child 
living  at  her  death ;  and  that  the  residue  of  the  rents,  till  the  child 
should  attain  the  age  of  twenty-one,  should  be  enjoyed  by  Han- 
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nah  Silcock ;  and,  after  the  child  should  attain  the  age  of  twen- 
ty-one, out  of  the  rents  and  profits  of  the  two  fie^ls  to  pay  8^. 
a  year  to  such  child  for  life ;  and  after  the  death  of  that  child 
he  gave  and  devised  the  same  to  Hannah  Silcock,  her  heirs  and 
assigns  for  ever.  The  testator  then,  after  disposing  of  his  other 
real  estate,  not  including  Paine's  Leaze,  and  of  his  personal  prop- 
erty, principally  among  his  other  daughters,  except  Sarah  Snell, 
and  their  issue,  and  charging  some  other  premises  with  so  much  as 
the  rents  of  the  two  fields  should  prove  deficient  to  pay  the  annuity 
to  Sarah  Snell,  made  his  wife  and  Rebecca  Morford  and  Hannah 
Silcock  executrixes* 

The  testator  died  in  1773.  His  widow  entered  ;  and  she  died  in 
February,  1778.  Upon  her  death  the  Defendants  entered.  Mary 
Cottle  died  in  1785. 

The  bill,  filed  in  1788  by  the  testator's  second  dau^ter  Sarah 
Snell  and  Charles  Snell,  her  husband,  against  the  other  surviving 
daughters,  their  husbands  and  children,  and  other  persons, -claiming 
under  the  uses  of  the  fine  and  the  will,  prayed,  that  a  copy  of  the 
release  of  December,  1734,  in  the  possession  of  the  Defendants, 
may  be  brought  into  Court ;  and  that  an  issue  may  be  directed  to 
try,  whether  the  settlement  was  executed  :  and  that  the  Defendants 
may  be  restrained  from  setting  up  the  fine  and  the  deed  to  lead  the 
uses ;  and  that,  if  the  issue  shall  be  found  for  the  Plaintifif,  Sarah 
Snell  may  be  declared  entitled  to  one  sixth  part  of  the  premises 
from  the  death  of  her  mother,  except  some  parts,  that  had  been  sold, 
and  of  the  fee-farm  rents  reserved  upon  the  sales ;  an  account  of  the 
rents,  &c. ;  and  if  the  PlaintiflT's  Either  duly  disposed  by  his  will, 
and  had  power  to  dispose,  of  the  premises,  then  that  the  Plaintiff 
may  be  declared  entitled  to  the  annuity  of  20/.  according  to  the  will ; 
submitting  to  execute  a  release. 

The  bUl  charged,  that  the  settlement  was  concealed  from  the 
Plaintiff  Samh  Snell  by  her  mother  and  sisters ;  that  the  original 
release  was  in  the  possession  of  the  father  and  mother  after  the 
death  of  the  son ;  and  that  the  father  and  mother  and  Rebecca 
Morford,  Hannah  Silcock,  and  Elizabeth  West,  executed  a  deed, 
dated  the  5th  December,  1769,  conveying,  that  part  of  the  premises, 
called  Paine's  Leaze,  by  which  they  covenanted  to  produce  that 
settlement  among  other  deeds,  according  to  a  schedule. 
[*472]  The  •Plaintiffs  also  chaiged,  that,  as  the  estates  for  life 
in  succession  to  the  father  and  mother  wer^  protected  by 
the  limitation  to  Mary  Wyatt  and  her  heirs  to  preserve  contingent 
remainders,  no  right  of  entry  accrued  to  the  son  or  any  other  per- 
son upon  the  levying  the  fine. 

The  Defendants,  Hannah  Silcock  and  Rebecca  Morford,  claimed 
under  the  fine,  and  a  conveyance  from  Mrs.  West  and  her  husband 
of  her  share,  the  fee-simple  of  the  premises,  called  Paine's  Leaze. 
The  rest  were  claimed  under  the  will.  The  Defendants  produced 
the  original  lease  for  a  year  and  a  copy  of  the  release  of  1734.  In 
answer  to  the  charge,  that  the  settlement  was  concealed  from  the 
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PlainUfi;  they  stated,  that  the  PlaiDtiff  Sarah  Snell  lived  with  her 
mother  ;  and  they  believe,  if  such  settlement  existed,  the  Plaintiffs 
were  not  strangers  to  it,  as  alleged,  till  lately  ;  and  the  Defendants 
were  first  informed,  that  such  settlement  had  been  executed,  nine  or 
ten  years  ago.  They  admitted,  that  the  fine  did  not  comprise  the 
whole  of  the  premises,  which  were  the  subject  of  the  settlement. 

The  Attorney  General  [Sir  John  Mitford]  and  Mr.  Martiny  for  the 
Plaintiffs  first  observed^  that  it  might  have  been  a  question,  whether 
the  daughters  took  an  estate  for  life  or  in  tail ;  no  words  of  limita- 
tion being  added  :  but  they  admitted,  that  after  Hay  v.  The  Earl 
of  Coventry  (1)  they  could  not  under  this  deed  contend  for  more 
than  an  estate  for  life :  at  the  same  time  remarking,  that  in  Owen 
v.  Smith  (2)  the  Court  laid  hold  of  words  applied  by  the  settlement 
to  the  estates  of  the  subsequent  sons  ;  and  held  it  an  estate  tail. 

The  existence  of  the  setdement,  under  which  the  Plaintiffs  claim, 
is  not  disputed  by  the  answer.  The  lease  for  a  year  and  the  copy  of 
the  release  are  produced ;  and  in  1769  the  Defendants  covenanted 
to  produce  the  deed.  The  claim  of  the  Plaintiff  against  her  sisters 
does  not  affect  the  annuity  given  by  her  father's  will.  The  Defend- 
ants having  notice  of  the  settlement,  having  it  actually  in  their  cus- 
tody. Equity  will  not  permit  a  fine  levied  under  such  circumstances 
to  operate  to  the  Plaintiff's  prejudice ;  and  will  prevent  the  right 
from  being  barred.  The  father  by  his  will  has  not  made  any  dispo- 
sition of  that  part  of  the  premises  comprised  in  the  settlement,  of 
which  the  fee-simple  was  limited  to  his  three  daughters. 
*  He  does  affect  to  dispose  of  that  part,  of  which  the  fee  was  [*  473] 
limited  to  himself.  In  1769,  before  the  death  of  the  father, 
the  three  daughters  were  in  possession  of  this  deed  ;  and  they  kept 
it  after  the  deaths  of  their  father  and  mother.  It  is  not  even  now 
forthcoming.  Under  these  circumstances  a  Court  of  Equity  ought 
not  to  permit  parties  to  take  advantage  of  the  possession  of  the 
deeds  for  the  purpose  of  defeating  the  right  of  the  Plaintiffs  on  the 
ground  of  non-claim  under  the  fine.  It  is  against  conscience,  that 
they  should  set  up  a  bar  on  the  ground  of  non-claim  upon  this  fine ; 
which  is  produced  by  their  having  in  their  custody  the  instrument,  that 
ought  to  have  been  produced  upon  the  death  of  the  father  or  mother. 
This  is  a  very  important  consideration ;  as  tenant  for  life,  with  je- 
mainder  to  his  issue,  is  intrusted  with  settlements  of  this  description. 
As  to  the  setdement  being  voluntary,  such  a  settlement,  where  it  is 
executed  in  performance  of  a  moral  duty,  as  to  provide  for  a  wife, 
has  been  supported  against  all  persons  except  creditors  at  the 
time  (3):  2  Yes.  11,  and  Stevens  v.  Olive  (4).  The  settlement  of 
1768  IS  also  voluntary ;  and  the  motive,  instead  of  a  moral  duty,  was 
to  deprive  some  of  the  daughters  of  their  provision.  If  the  Plaintiffs 
are  barred  during  the  coverture,  unquestionably  Mrs.  Snell,  having 

(1)  3  Term  Rep.  B.  R.  8a 

(2)  2  H.  Black.  594. 

(3)  Luth  v.  WUkinmm,  anie,  384. 

(4)  3  Bra  C.  C.  90. 
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been  a  married  woman  during  the  whole  time,  will  not  be  barred,  in 
case  she  survives  her  husband. 

The  point  of  election  (1)  in  respect  of  the  annuity  given  to  the 
Plaintiff  by  the  will  cannot  affect  her  right  to  the  premises  called 
Paine's  Leaze. 

The  Solicitor  General^  [Sir  William  Grant]  and  Mr.  Mansficldy 
for  the  Defendants.  The  object  of  this  bill  is  to  set  up  a  voluntary 
settlement  of  as  old  a  date  as  1734 ;  and  the  bill  was  filed  in  1788, 
ten  years  after  the  right  accrued.  Undoubtedly  a  voluntary  settle- 
ment is  as  good  as  any  other,  except  against  creditors ;  but  that  does 
not  lead  to  the  conclusion,  that  a  Court  of  Equity  will  lend  its  aid. 
If  they  have  the  settlement,  they  may  make  use  of  it,  except  against 
creditors:  but  a  Court  of  Equity  will  not  interfere  to  aid  it  to  this 
extent,  or  to  remove  incumbrances.  If  they  can  prove  the 
[*  474]  loss  of  the  deed,  *  and  show  the  copy,  and  give  sufficient 
evidence  of  the  contents,  they  may  proceed  at  law.  The 
jurisdiction  is  the  same  (2).  I  admit,  considerable  evidence  of  the 
existence  of  the  deed  appears  in  this  cause ;  the  lease,  the  copy  of 
the  release,  and  the  schedule.  That  deed  might  have  been  destroyed 
by  the  maker,  considering  it  as  voluntary,  and  intending  to  make 
another  disposition.  There  is  no  authority  for  setting  up  a  volun- 
tary deed,  that  has  been  put  an  end  to  by  the  author.  In  Naldred  v. 
Gilkam  (3)  that  was  much  discussed ;  and  Lord  Macclesfield  de- 
cided, against  the  opinion  of  the  Master  of  the  Rolls,  that  such  deed 
could  not  be  set  up  again ;  and  gave  costs ;  because  a  copy  had 
been  obtained  in  a  fraudulent  manner.  What  equity  is  there  under 
a  voluntary  settlement  against  the  author  of  it,  having  it  in  his  own 
power,  who  chooses  to  destroy  it  and  prevent  its  operation  ?  But 
as  they  have  now  got  the  copy,  this  is  no  longer  a  case  for  equity. 
The  copy  is  evidence  at  law ;  and  they  want  nothing  more  in  equi- 
ty. Such  remedy  as  they  have  at  law  they  may  pursue ;  though 
there  is  no  doubt,  the  legal,  as  well  as  the  equitable,  remedy  is  gone. 
The  fine  was  probably  levied  by  mistake.  The  intention  must  have 
been  to  put  an  end  to  the  settlement  of  1734.  If  they  had  joined 
in  suffering  a  recovery,  it  would  have  done ;  and  now  the  fine  with 
non-claim  will  do.  It  seems  admitted,  that  there  is  a  complete  bar 
against  Mr.  Snell. 

The  alleged  suppression  of  the  deed  is  not  made  out.  The  cov- 
enant and  schedule  prove  no  such  thing.  The  deed  could  not  be  in 
possession  of  the  Defendants  in  1769 ;  for,  when  the  fine  was  lev- 
ied, the  daughters  were  not  in  possession  of  the  estate  ;  and  could 
have  had  no  right  to  the  custody  of  the  deed.  It  was  necessary  for 
the  daughters  to  join  in  the  conveyance :  but  that  is  no  evidence  of 

(1)  Sec  the  cases  upon  election  referred  to,  ante,  vol.  iv.  6^,  in  the  note  to 
Ward  V.  Baugh,;  ante,  Lon^  v.  Long,  445;  WoUtn  v.  !7\mner,  218;  WiUon  v. 
Lord  J,  Toumshend,  ante,  vol.  ii.  6^  and  the  notes,  i.  523,  7. 

(2)  Rtad  V.  Brookman,  3  Temi  Rep.  ]51 ;  and  see  Mr.  Fonblanque^s  note,  1 
Treat  Eq.  2d  edit  16. 

(3)  1  P.  Wms.  577. 
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their  possession.  But  the  deed  must  of  necessity  have  been  in  the 
possession  of  the  father,  and  have  continued  in  his  or  the  mother's 
possession  for  ten  years  afterwards.  There  must  be  fraudulent 
concealment.  During  the  time  the  non-claim  was  running  the  De- 
fendants had  no  knowledge  of  the  existence  of  this  deed ;  for  they 
swear,  they  discovered  it  since.  Then  how  is  their  conscience  aflfcct- 
ed ;  and  why  are  they  to  be  prevented  from  setting  up 
this  bar?  *What  inquiries  can  avail  the  Plaintiflfs?  [*475] 
They  have  got  the  discovery  ;  and  know  as  much  of  this 
deed  as  we  can  tell  them ;  that  the  lease  and  a  copy  of  the  release 
are  existing.  They  produce  all  they  find  ;  and  it  is  not  probable, 
that  any  thing  more  can  be  got  by  the  examination  of  these  parties. 
If  they  had  destroyed  the  deed,  they  would  also  have  destroyed  the 
copy  and  the  lease.  The  Plaintiff  Mr.  Snell  actually  residing  with 
her  mother  was  much  more  likely  than  her  sisters  to  know  of  that 
deed.  They  were  sufficiently  apprised  of  it  to  have  enforced  it,  if 
they  thought  proper ;  and  yet  ten  years  elapse,  before  even  this  suit 
is  instituted.  What  was  done  in  1768  was  equivalent  to  an  actual 
conveyance  and  sale  of  the  estate.  The  father,  mother,  son  and 
daughters,  acquire  by  that  deed  interests,  which  they  otherwise  could 
not  have  had.  The  estates  might  have  been  sold  or  exchanged ; 
and  exchanging  interests,  taking  new  interests,  having  parted  with 
those  they  had,  is  exactly  the  same  as  taking  other  lands.  There  is 
no  ground  to  infer  imposition,  advantage  taken,  or  ignorance. 

As  to  the  question  of  election,  without  doubt  it  extends  to  Paine's 
Leaze  as  well  as  the  rest.  The  clause,  that  the  Plaintiff  shall  release 
all  claims  and  demands,  must  extend  to  the  estates  conveyed  by  the 
deed  and  fine. 

Lord  Chancellor  [Loughborodph].  Have  you  considered  a 
little,  whether,  supposing,  there  was  no  bar  from  time  by  the  fine, 
the  mere  operation  of  the  fine,  would  not  have  totally  destroyed  this 
estate ;  and  whether  tlie  daughters,  supposing  the  father  to  have 
died  within  a  year  afterwards,  could  have  had  a  right  of  entry  ? 
Would  it  not  have  been  a  discontinuance  by  all  these  three  parties 
joining  in  the  fine  ? 

For  the  Defendants.  Certainly  it  was  a  discontinuance.  The 
only  legal  remedy  could  have  been  by  formedon,  not  by  ejectment. 

The  Attorney  General,  [Sir  John  Mitford],  in  reply.  Part  of  the 
premises  comprised  in  the  settlement  was  not  included  in  the  fine. 
The  Plaintiffs  have  no  means  of  asserting  their  right  but  by  a  bill 
in  Equity  ;  the  deeds  being  in  the  possession  of  the  Defendants. 

Lord  Chancellor  [Loughborough].     As  to  all,  that  is 
comprised  in  the  fine,  they  are  barred.     As  to  what  is  not     [*  476] 
comprised  in  the  fine  they  may  proceed  as  they  please. 

The  decree  directed,  that  the  bill  should  be  retained ;  with  liber- 
ty to  bring  an  ejectment  as  to  the  premises  not  comprised  in  the 
fine :  such  deeds  as  either  side  shall  give  notice  of,  particularly  the 
lease  for  a  year  and  the  copy  of  the  release,  to  be'  produced ;  and 
VOL.  V.  28 
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the  Defendant  not  to  set  up  the  Statute  of  Limitations  as  to  any 
time,  that  may  have  run  subsequent  to  the  filing  of  the  bill ;  and 
without  prejudice  to  any  claim  the  Plaintiffs  may  have  to  the  annu- 
ity of  20/.  given  to  the  Plaintiff  Sarah  Snell  by  the  will  of  her 
father  upon  the  condition  therein  mentioned :  in  default  of  bringing 
such  action  the  bill  to  be  dismissed  with  costs. 

See,  anUf  note  1  to  Toulndn  v.  Pricty  5  V.  235,  that  a  bill  filed  in  Equity  may 
prevent  the  running  of  a  fine. 


THOMPSON  V.  LAWLEY. 

[1800,  July  11.] 

General  devise  of  all  manors,  messuages,  lands,  tenements,  and  hereditaments, 

in  the  county  of  York  or  elsewhere,  with  long  limitations  in  strict  settlement; 

and  a  residuary  disposition  of  the  jpersonal  estate  also  by  very  general  words. 
The  Lord  Chancellor  was  clearly  or  opinion,  that  two  leasehold  houses  passed 

with  the  personal  estate,  and  not  under  the  devise  of  the  land ;  but  granted  a 

case,  [p.  476^] 

Beilbt  Thompson,  being  seised  and  possessed  of  very  large  real 
estates  and  personal  property,  by  his  will,  dated  the  28th  of  May, 
1794,  after  directing  his  debts,  funeral  expenses,  and  legacies,  and 
particularly  legacies  of  2000/.  to  each  of  his  nephews  and  nieces, 
sons  and  daughters  of  Sir  Robert  Lawley  deceased,  to  be  paid  in 
manner  therein  mentioned,  and  confirming  the  settlement  made  upon 
his  marriage ;  whereby  his  manor  of  Wheldrake  in  the  county  of 
York  and  certain  tenements  and  hereditaments  within  the  parish  of 
Wheldrake  were  conveyed  to  secure  a  jointure  of  800/.  a  year  to 
his  wife,  devised  the  said  manor,  and  all  and  singular  the  said  tene- 
ments, and  all  and  singular  hereditaments  mentioned,  and  all  other 
his  manors,  messuages,  lands,  tenements  and  hereditaments,  to  trus- 
tees, their  heirs  and  assigns,  to  the  uses,  upon  and  for  the  trusts,  in- 
tents, and  purposes,  therein  named:  that  is  to  say ;  as  to  his  manor 
of  Wheldrake,  to  the  intent,  that  his  wife  should  receive  thereout 
during  her  life  the  yearly  sum  of  200/.  in  addition  to  the  yearly  sum 
of  800/.  under  the  settlement ;  and  subject  to  some  other  annuities, 
as  for  and  concerning  the  said  manors,  messuages,  and  other  here- 
ditaments, so  charged  with  the  said  annuities,  with  all  their  rights, 
members,  and  appurtenances,  and  as  for  and  concerning  all 
[♦477]     other  his  manors,  messuages,  lands,  *  tenements,  and  here- 
ditaments, with  all  their  rights,  members,  and  appurtenan- 
ces, in  the  said  county  of  York,  or  elsewhere  in  the  kingdom  of 
Great  Britain,  to  the  use  of  the  first  son  of  his  body,  and  the  heirs 
male  of  the  body  of  such  first  son  ;  remainder  to  the  second  and 
every  other  son  successively  in  the  same  manner ;  remainder  to  the 
first  and  other  sons  in  tail  general ;  remainder  to  all  and  every  the 
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daughter  and  daughters  of  his  body  as  tenants  in  common  in  tail, 
with  cross  remainders  ;  remainder  to  his  brother  Richard  Thompson 
and  his  assigns  during  the  term  of  his  natural  life  without  impeach- 
ment of  waste ;  remainder  to  his  first  and  other  sons  in  tail  male ; 
remainder  to  trustees  for  1000  years  ;  remainder  as  to  all  and  singu- 
lar the  said  manor,  messuages,  and  other  hereditaments,  charged 
with  the  said  annuities  and  term,  and  as  to  all  other  his  manors, 
messuc^es,  lands,  tenements,  and  hereditaments,  with  their  respec- 
tive rights,  members,  and  appurtenances,  except  his  manor  of  Bole 
and  all  his  messuages  and  other  hereditaments  in  the  parish  of  Bole, 
with  their  rights  members  and  appurtenances,  to  the  use  of  Paul 
Beilby  Lawley,  third  son  of  Sir  Robert  Lawley,  and  his  first  and 
other  sons  in  tail  male ;  with  similar  limitations  in  strict  settlement 
to  the  second  son  of  Sir  Robert  Lawley,  and  his  first  and  other  sons, 
and  then  to  the  eldest  son,  &c. ;  and  for  want  of  such  issue  to  the 
use  of  his  own  right  heirs. 

The  testator  then,  after  a  provision,  that  the  third  and  second 
sons  of  Sir  Robert  Lawley  should  take  the  name  and  arms  of 
Thompson,  and  provisions  for  making  a  jointure  and  raising  portions, 
devised  the  manor  of  Bole,  and  all  his  messuages,  lands,  tenements, 
and  hereditaments,  within  the  said  parish ;  and  bequeathed  certain 
parts  of  his  personal  estate ;  and  declared  the  trust  of  the  term  for 
raising  20,000/.  for  his  three  nieces,  the  daughters  of  Sir  Robert 
Lawley.  Then  reciting,  that  it  was  his  intention  to  have  given  his 
wife  the  choice  of  any  one  of  his  mansion-houses  in  Yorkshire  or 
London,  or  the  house  he  lately  purchased  at  Putney,  but  she  having 
declined  the  acceptance  of  either  of  them,  and,  inasmuch  as  she 
would  have  no  house  of  her  own  to  go  into  after  his  decease,  there- 
fore he  gave  her  the  sum  of  5000/. ;  whereof  he  directed  2000/.  to 
be  paid  within  three  weeks  after  his  decease,  and  3000/.  within 
three  months  after  his  decease ;  and  in  case  his  death 
should  happen  at  either  of  his  houses  in  Yorkshire  *or  in  [*478] 
London,  or  at  his  house  at  Putney,  he  gave  his  wife  the 
liberty  of  residing  in  such  house  for  one  month,  and  to  continue  the 
housekeeping :  but,  if  he  should  not  die  in  either  of  his  own  houses 
above-mentioned,  he  gave  her  the  same  option  of  either  of  them. 
Then,  after  specific  legacies  to  his  wife  and  others  and  legacies  to 
his  servants,  he  gave  and  bequeathed  all  his  moneys,  securities  for 
money,  goods,  chattels,  and  effects,  and  all  other  his  personal  es- 
tate, not  herein  before  by  him  disposed  of,  or  to  be  disposed  of  by 
any  codicil,  to  his  brother  Richard  Thompson  and  his  sister  Jane 
Lawley  in  equal  shares  and  proportions ;  and  he  appointed  them  ex- 
ecutor and  executrix. 

The  testator  died  on  the  10th  of  June  1799  without  issue ;  leav- 
ing his  brother,  his  heir  at  law,  and  his  sister,  nephews  and  nieces, 
also  surviving  him.  He  was  possessed  of  two  leasehold  houses  ;  one 
at  Putney,  the  other  in  Mortimer-Street  Cavendish-Square,  for  the 
remainder  of  the  respective  terms  of  fifty  and  sixty  years. 

Tho  bill  was  filed  by  Richard  Thompson  ;  praying,  that  the  two 
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leasehold  houses  and  other  leasehold  premises  may  be  declared  to 
to  constitute  part  of  the  personal  estate  and  belong  to  the  residuary 
legatees. 

The  defendants  insisted,  that  the  leasehold  estates  passed  under 
the  general  devise  of  all  his  manors,  messuages,  lands,  &c. 

Mr.  Mansfield  and  Mr.  Stratfordy  for  the  Plaintiff;  and  Mn 
Raynsfordy  for  the  Defendant  Jane  Lawley.  There  can  be  no  doubt, 
that  the  general  disposition  of  the  testator's  estates  by  this  will  ap- 
plies only  to*  what  is  ordinarily  understood  by  real  estate.  He  uses 
the  general  word  "  messuages  "  coupled  with  "  manors,  lands,  tene- 
ments and  hereditaments  ;"  creating  a  great  number  of  limitations ; 
one  for  a  term  of  1000  years;  and  he  makes  a  very  general  dispo- 
sition of  his  personal  estate.  The  case  of  Bx>se  v.  BartUt  (X)  was 
followed  by  Davis  v.  Oibhs  (2),  Knotsford  v.  Gardiner  (3) ;  and 
was  particularly  acknowledged  and  reasoned  upon  in  Chapman  v. 

Hart  (4).     Pistol  v.  Riccardson  (5). 
[*  479]         *  The  Lord  Chancellor,  [Loughborough],  called  upon 
the  Counsel  for  the  Defendants ;  observing,  that  he  did  not 
see,  what  the  words  were,  that  could  raise  the  doubt. 

The  Attorney  General,  [Sir  John  Mitford],  for  the  infant  Defend- 
ants, Devisees  in  remainder.  Mr.  Cox  observes  upon  Pistol  v.  JSu:- 
cardson,  that  Addis  v.  CletnefU  (6)  was  not  once  adverted  to  in  the 
consideration  of  that  case.  In  Turner  v.  HusUr  (7)  the  leasehold 
tithes  were  held  to  pass  by  the  general  words ;  and  Baron  Eyre  show- 
ed some  disapprobation  of  Rose  v.  Bartlet ;  which  has  thrown  some 
doubt  upon  the  point.  In  Lane  v.  Lord  Stanhope  (8)  upon  a  case 
sent  to  the  Court  of  King's  Bench  upon  words  very  similar  to  these 
that  Court  held,  the  leasehold  estate  did  pass.  The  testator  takes 
notice  of  these  houses  in  his  will.  It  is  clear  therefore,  they  were  in 
his  contemplation.  Perhaps  the  best  course  will  be  to  direct  a  case, 
as  in  Lane  v.  Lord  Stanhope, 

Lord  Chancellor  [Loughborough].  I  have  no  doubt  upon  this 
case.  I  am  perfectly  satisfied,  this  testator  had  no  idea  of  including 
these  two  houses  in  Marybone  and  at  Putney  in  the  intail  of  an  es- 
tate of  10,000/.  a  year.  If  he  had  died  intestate  as  to  his  personal 
property,  it  could  not  have  been  conceived,  that  these  houses  passed 
by  the  will.  It  is  not  clear,  he  thought  of  these  houses,  when  giv- 
ing his  personal  property  ;  and  it  is  very  clear,  he  had  them  not  in 
contemplation,  when  disposing  of  his  real  estate.  I  think  the  de- 
termination in  Addis  v.  Clement  right.    That  arose  upon  a  church 

(1)  Cro.  Car.  293. 
(2  3  P.  Wins.  26. 
(3  2  Atk.  450.     . 

(4)  1  Ves.  271. 

(5)  Stated  2  P.  Wms.  459,  in  Mr.  Cox's  note  to  ^ddts  v.  Clemtrd.  Sec  Z>oc  v. 
fftUiams,  1  H.  Black.  25;  post,  Hmil^j  v.  Hurh,  540;  Watkins  v.  Leo,  vol.  vL 
<i33;  emit  Sktffidd  v.  Lord  MulgravCy  iL  526 ;  Woadhouse  t.  MeredUh,  I  Mer.  450; 
Hodson  V.  Mertsty  9  PrL  556. 

(6)  2  P.  Wms.  456. 

(7)  1  Bro.  C.  C.  78. 

(8)  6  Term  Rep.  B.  It  315. 
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lease.  The  lease  was  by  habit  and  custom  renewable.  Lord  King 
strained  the  words  a  little ;  being  perfectly  satisfied,  the  testator 
meant  it.  But  here  all  the^  description  is  of  real  estate.  I  think, 
in  fact  all  these  cases  applied  to  church  leases.  I  have  no  difficulty 
in  directing  a  sale :  but  if  you  think  the  houses  will  sell  better  by 
having  the  opinion  of  a  Court  of  law  upon  it,  I  have  no  objection. 

A  case  was  accordingly  directed ;  and  the  Lord  Chancellor  de- 
sired, that  the  following  facts  should  be  stated ;  that  the  testator  was 
seised  of  estates  of  considerable  value  in  the  county  of  York  and 
elsewhere ;  that  he  had  purchased  tlie  house  in  Mortimer  Street  for 
a  terih  of  years ;  and  likewise  purchased  the  leasehold  estate  at 
Putney ;  and  that  he  had  two  houses  upon  his  settled  estate  (1). 

SEZypwt,  the  note  to  muHw  v.  Lea,  6  V.  633. 
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Bill  asainst  the  devisee  and  pensonal  representatives,  on  the  ground  of  an  elec- 
tion oy  the  testatrix  to  take  under  a  will,  dismissed  with  costs,  on  the  conduct 
of  the  Plaintiff;  who  eighteen  years  ago  had  compromised  a  suit  instituted  by 
him  upon  the  subject;  (a)  in  consequence  of  which  the  right  to  compel  an  elec- 
tion, depending  on  a  doubtful  question  on  the  will,  was  not  ascertained ;  and 
the  party  having  possessed  under  the  will  during  her  life  had  disposed  of  her 
estate  real  and  personal  by  will.  ^ 

Dr.  Sprott  by  his  will,  dated  the  24th  of  October,  1753,  after 
confirming  his  marriage  settlement,  devised  freehold  and  copyhold 
estates  in  the  counties  of  Salop  and  Stafford  and  the  city  of  Litch- 
field, and  all  his  freehold  and  copyhold  estates  whatsoever,  subject 
to  the  settlement,  to  trustees  and  their  heirs,  to  the  following  uses 
and  trusts :  as  to  all  his  freehold  and  copyhold  estates  (except  some, 
which  he  gave  to  his  nephew  Thomas  Yate  in  fee)  upon  trust  to 
permit  his  said  nephew  to  receive  the  residue  of  the  rents  and 
profits,  after  payment  of  life  annuities,  until  the  testator's  heir  or 
devisee  thereof  should  attain  the  age  of  twenty-one,  in  case  Thomas 
Yate  should  so  long  live ;  and,  in  case  of  his  decease  before  that 

time,  to  permit  Elizabeth  Sprott,  afterwards  Toldervy,  her  child  and 
— ■ —        ■■■.....■.     ■  .  .1.    ■  .    I . .  1. 1  „  ■  I .  I  II .  .1  I .     ,  k 

(1)  Upon  argument  of  this  case  in  the  Court  of  Ck>mmon  Pleas  it  was  decided, 
that  the  leasehold  houses  did  not  pass  under  the  devise  of  the  real  estate.  2  BoS. 
&  Pull.  303. 

S a)  As  to  compromises,  see  ixwf,  485,  note  (a). 
n  reference  to  the  ^ncral  disinclination  of  Courts  of  Equity  to  aid  stale 
demands,  see  Jones  v.  TubervUky  4  Bro.  C.  C.  (Am.  ed.  1844,)  115;  Andrew  v. 
WrigUy,  ib.  138;  Dtloraine  v.  Brwtn,  3  ib.  633,  645,  646,  and  notes;  Benzein  y, 
Lenoir,  1  Car.  Law,  Repos.  508;  Breekenridge  v.  ChurMl,  3  J.  J.  Marsh.  15; 
Frame  v.  Kenny,  2  A.  K.  Marsh.  146 ;  Cbleman  v.  Lyne,  4  Rand,  454 ;  Shaver  v. 
Radley^  4  Johns.  Ch.  316 ;  Core  v.  iS^nt^  4  Johns*  Ch.  271 ;  PhiUips  v.  BeUUn,  2 
Edw.  1 ;  PrescoU  v.  Hubbell,  1  HiU.  Ch.  21.3. 
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children,  to  receive  such  rents  and  profits,  until  such  heir  or  devi- 
see should  attain  such  age  of  twenty-one  years  aforesaid ;  and  in 
case  there  should  not  be  such  child  or  children  of  his  said  niece, 
which  should  or  might  live,  or  she  should  not  live,  till  such  heir  or 
devisee  should  attain  twenty-one,  in  trust,  that  the  trustees  should 
receive  such  rents  and  profits  for  the  use  and  benefit  of  such  person, 
who  should  take  as  devisee  of  his  freehold  and  copyhold  estates. 

The  testator  then  devised  and  bequeathed  all  such  his  freehold 
and  copyhold  estates  to  the  use  of  the  first  and  every  other  son  and 
sons  of  the  body  of  his  niece  Dorothy  Ashwood  in  tail  male ;  and 
for  want  of  such  issue,  to  trustees  to  preserve  contingent  remainders ; 
remainder  to  the  use  and  behoof  of  the  first  and  every  other  son  and 
sons  of  Elizabeth  Sprott  successively  in  tail  male ;  and  in  default  of 
such  issue  to  the  use  of  the  said  Thomas  Yate  for  life ;  remainder  to 
his  first  and  other  sons  in  tail  male ;  remainder  to  the  use  of  the  tes- 
tator's nephew  Henry  Yate  and  his  sons  in  the  same  manner ;  re- 
mainder to  thd  testator's  right  heirs. 

The  testator  died  upon  the  24th  of  November,  1760,  without 
issue ;  leaving  Ann,  wife  of  James  Moseley,  Dorothy  Ashwood,  and 
Elizabeth  Sprott,  the  three  daughters  of  his  eldest  brother,  his  co- 
heiresses at  law.     Thomas  Yate  entered  upon  the  freehold  estates 
in  the  county  of  Salop ;  and  received  the  rents  and  profits 
[*  481]     till  his  death  *in  December  1772.     Mary  Sprott,  the  tes- 
tator's widow,  entered  upon  the  freehold  and  copyhold 
estates  in  Staffordshire  and  Litchfield ;  and  received  the  rents  and 
profits  till  her  death  in  January  1772.     After  their  deaths  William 
Toldervy  and  Elizabeth,  his  wife,  entered  upon  the  freehold  estates 
in  the  county  of  Salop  and  in  Litchfield,  and  the  copyhold  estates. 
Mrs.  Toldervy  being  entitled  to  the  fee-simple  of  one  third  part  of 
the  freehold  estates  in  Staffordshire  under  deeds,  dated  the  10th  of 
August,  1754,  and  the  5th  of  March,  176]^  and  a  fine,  in  which 
she  and  her  two  sisters  joined  in  1774,  also  entered  upon  one  third 
part  of  those  freehold  estates ;  and  Moseley  and  his  wife  and  Doro- 
thy Ashwood  entered  upon  the  other  two  thirds.    William  Toldervy 
continued  in  possession  till  his  death,  and  then  Elizabeth  Toldervy 
till  her  death  without  issue  in  February  1797.     By  her  will,  dated 
the  4th  of  September,  1794,  she  devised  her  third  part  of  the  free- 
hold estates  in  StaflTordshire  to  Walter  Henry  Moseley ;  and  disposed 
of  her  personal  estate.     Samuel  Yate,  the  only  son  and  heir  at  law 
of  Thomas  Yate,  since  the  death  of  Mrs  Toldervy,  Mrs.  Ashwood 
being  also  dead  without  issue,  entered  under  the  will  of  Dr.  Sprott, 
and  was  in  possession  of  all  the  estates,  except  the  freehold  estates 
in  Stafibrdshire.  . 

The  bill  was  filed  by  Samuel  Yate  against  Walter  Henry  Moseley 
and  the  personal  representatives  of  Mrs.  Toldervy ;  charging,  that 
the  said  fine  and  deed  to  lead  the  uses  could  not  impeach  the  Plain- 
tifi*'s  title  to  the  said  one  third  of  the  freehold  estates  in  Stafford- 
shire ;  as  Elizabeth  Toldervy  had  no  power  to  make  any  devise 
whatsoever  of  the  said  third  part ;  for,  as  the  claims  of  Elizabeth 
VOL.  V.  28* 
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Toldervy  under  the  testator's  will  and  under  the  said  deeds  are  dis- 
tinct, she  was  compellable  to  elect ;  and  having  continued  in  posses- 
sion and  receipt  of  the  rents  of  all  the  testator's  estate,  wliich  she 
claimed  under  his  will,  during  her  life,  she  elected  to  take  under  the 
will :  as,  if  she  had  elected  to  take  under  the  deeds  she  could  only 
have  taken  possession  of  the  said  third  of  the  Staffordshire  freehold 
estate ;  and  therefore  upon  her  decease  the  Plaintiff  became  entitled, 
not  only  to  the  said  freehold  Shropshire  and  Litchfield  estates  and 
the  said  Staffordshire  copyhold  estates  possessed  by  her,  but  also  to 
the  said  one  third  of  the  said  freehold  estates  in  Staffordshire  pos- 
sessed by  her. 

The  Plaintiff  therefore  insisted,  that  he  is  entitled  to  the  said  one 
third  of  the  premises  last  mentioned,  <Mr  to  a  satisfaction  out  of  the 
assets  of  Elizabeth  Toldervy. 

*  The  prayer  of  the  bill  was,  that  the  Defendant  Moseley  [^  482] 
may  set  forth,  what  claim  he  has  upon  the  last  mentioned 
premises ;  and  that  the  Plaintiff  may  be  declared  entitled  under  the 
will  to  one  third  of  the  freehold  estates  in  Staffordshire,  and  for  a 
conveyance  and  an  account  of  the  rents  and  profits;  and  if  the 
Court  should  be  of  opinion,  that  the  Defendants  are  entitled  under 
the  will  of  Elizabeth  Toldervy,  then  the  Plaintiff  claimed  a  satisfac- 
tion out  of  her  assets. 

The  answer  stated,  that  the  Plaintiff  by  his  next  friend  in  1773 
filed  a  bill  against  Elizabeth  Toldervy  and  her  husband,  and  other 
persons ;  seeking  among  other  things  to  put  them  to  their  election 
to  take  under  the  will  of  Dr.  Sprott,  or  against  it.  They  put  in 
their  answer  in  1773  ;  and  in  1782,  after  the  Plaintiff  had  attained 
twenty-one,  the  bill  was  dismissed  upon  his  own  petition,  by  consent 
without  costs.  The  Defendant  submitted,  whether  the  Plaintiff  is 
now  entitled  to  the  said  third  of  the  freehold  estates  in  the  county 
of  Stafford ;  and  insisted,  that,  if  it  can  now  be  inquired  into, 
whether  Elizabeth  Toldervy  made  any  election  respecting  the  Staf- 
fordshire estates,  she  elected  to  take  against  the  will ;  as  appears  by 
her  having  with  James  and  Ann  Moseley  and  Dorothy  Ashwood  de- 
livered declarations  in  ejectment,  and  entered  into  possession  of  one 
third,  and  having  levied  a  fine,  and  chafed  the  premises  with  an 
annuity,  and  done  other  acts  of  absolute  ownership. 

Mr.  Mansfield,  Mr.  Richards^  and  Mr.  Benyariy  for  the  Plaintiff. 
There  can  be  no  doubt,  this  was  a  case  of  election.  Mrs.  Toldervy 
having  had  possession  of  both  estates,  and  having  insisted  on  her 
right  to  both,  it  cannot  now  be  said,  she  elected  to  take  the  Stafford- 
shire estate  contrary  to  the  will.  The  transaction  with  respect  to 
the  ejectment,  that  was  brought,  shows,  the  rights  of  the  parties 
could  not  have  been  then  understood.  The  bill  also  was  not  upon 
the  ground  of  election  :  nor  does  any  thjng  of  election  appear  in  the 
answer :  but  the  Defendants  insisted  on  their  claim  to  both  estates. 
That  suit  never  applied  to  this  question.  Abandoning  the  bill  does 
not  give  up  the  right.  As  to  the  length  of  time,  a  Court  of  Equity 
never  calls  on  a  person  to  assert  a  right,  unless,  if  asserted,  benefit 
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would  arise  from  it.  That  could  not  be  till  the  death  of  Mrs. 
Toldervy  without  issue.  Till  then  the  right  was  contingent.  Mrs. 
Toldervy  having  taken  all  the  benefit  under  the  wiU,  she  must  be 
bound,  as  havii^  elected  to  take  under  the  will  ;^  and  cannot  now 

elect  to  take  against  it. 
[*483]         The  Attorney  General,   [Sir  John  Mtford],  Solicitor 

General,  [Sir  William  Grant],  Mr.  Alexander,  and  Mr. 
Thomson,  for  the  Defendants.  This  is  a  new  case.  It  is  too  much 
to  come  after  the  death  of  the  party  to  bind  the  property,  and  to 
say,  she  has  in  fact  made  an  election.  The  claim  of  the  Plaintiflf  is 
a  mere  Equity ;  either,  that  he  may  have  that  part  of  the  estate,  al- 
leged to  be  devised,  and  which  really  belonged  to  Mrs.  Toldervy,  or, 
that  she  shall  abandon  all  claim  under  the  will.  Against  that  there 
is  an  Equity  infinitely  stronger ;  for  Mrs.  Toldervy  must  have  died 
under  the  idea,  that  she  had  a  power  to  dispose  of  the  property,  as 
she  has  done,  and  to  consider  it  not  subject  to  any  demand  of  this 
sort.  This  question  arose,  and  was  put  in  issue,  in  the  former  cause ; 
and  under  that  bill  a  case  was  sent  to  the  Court  of  King's  Bench : 
but  it  was  never  argued.  Nothing  could  be  more  fully  and  expli- 
citly in  issue  than  the  question  of  election  in  that  cause.  An  in- 
junction was  prayed  upon  that  very  ground.  The  bill  was  dismissed 
by  consent ;  and  there  must  have  been  some  compensation  to  the 
Plaintifi*.  That  bill  was  dismissed  in  1782 ;  and  the  Plaintifi*  suffers 
Mr.  and  Mrs.  Toldervy  to  consider  and  treat  this  property  as  their 
own.  Upon  her  death  this  bill  was  filed.  Is  it  then  conscientious 
to  charge  her  personal  estate,  and  take  it  from  the  residuary  legatee  ? 
Suppose,  her  personal  estate  was  insufficient  for  her  debts :  is  this 
claim  to  disappoint  other  creditors  ?  This  Court,  in  many  instances, 
where  there  has  been  an  enjoyment  permitted,  has  refused  an  ac- 
count of  the  rents  previous  to  the  filing  of  the  bill  (I).  The  Court 
would  not  go  farther,  even  if  Mrs.  Toldervy  was  living ;  the  Plaintiff 
alleging,  that  he  was  mistaken ;  and  therefore  had  a  right  to  make 
her  elect  now.  It  is  infinitely  stronger,  a^  she  is  dead ;  and  has  by 
her  will  disposed  of  her  personal  estate  one  way,  and  of  her  real 
another.  This  claim  might  defeat,  not  only  her  legatees,  but  even 
her  creditors.  There  is  no  Equity  therefore  for  the  Plaintiff,  that  is 
not  answered  by  a  superior  Equity  for  the  Defendants.  His  conduct 
was  equivalent  to  a  release. 

Lord  Chancellor  [Loughborough].     Upon  the  ques- 
[*484]     tion  of  election  this  is  exactly  the  case  upon  *  The  Duke 

of  Montague^ 8  will  (2).  Lord  Northington's  judgment, 
that  the  Duke  had  elected  to  take  according  to  the  will  of  his  father, 
turned  upon  the  distinct  act  of  taking  probate  of  his  father's  will ; 
the  strongest  act,  that  he  possibly  could  have  done,  importing  an 
election  to  take  under  the  will.  Upon  that  ground  Lord  Northing- 
ton  held,  that  he  had  elected :  but  the  House  of  Lords  held  otherwise 

(1}  AchtrUy  v.  Boe,  post,  565. 

(2)  Lord  Seatdieu  v.  Lord  Cardigan,  Amb.  533. 
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Mr.  Mansfield  in  reply  observed,  that  there  was  no  express  con- 
dition in  this  case,  as  in  that,  requiring  Mrs.  Toldervy  to  do  any  act 
to  complete  her  title  under  the  will ;  and  again  insisted,  that  the 
former  suit  did  not  apply  to  this  question ;  and  asked,  what  compen- 
sation the  Plaintiflf  had. 

Lord  Chancellor  [Loughborough].  It  seems  to  me,  that  the 
course  the  Court  is  bound  to  take  in  this  cause  is  as  clear  as  possibly 
can  be.  All  the  matter  now  in  issue  between  the  Plaintiflf  and  the 
representative  of  Mrs.  Toldervy  was  the  subject  of  dispute  twenty- 
eight  years  ago.  All  the  points,  that  could  be  raised,  the  very  right 
the  Plaintiff  now  asserts,  were  asserted  in  that  bill.  Answers  were 
put  in ;  and  issue  taken  upon  it.  Eighteen  years  ago  an  end  was 
put  to  that  suit  by  the  act  of  the  Plaintiflf.  The  suit  itself  was  a 
family  cause ;  and  he  distinctly  states,  that  in  consequence  of  a  com- 
promise he  dismissed  his  own  bill  by  the  consent  of  the  other  parties, 
without  costs.  It  is  now  asked,  what  was  that  compromise.  If  the 
bill  had  been  filed  against  Mrs.  Toldervy,  she  could  have  told  me : 
but  it  is  filed  against  her  representatives.  How  do  the  representa- 
tives know,  what  passed,  what  was  transacted  and  done  between  the 
parties,  eighteen  years  ago  ? 

It  is  unnecessary  to  go  farther  into  the  cause ;  but  when  I  consider, 
what  was  that  cause,  I  must  be  of  opinion,  that  nothing  was  done  in 
the  progress  of  that  cause  in  1782,  by  which  Mrs.  Toldervy  could 
have  been  called  upon  at  that  time  to  declare  an  election.  Did  she 
take  any  thing  by  the  will  ?  If  the  construction  is  one  way,  she  did, 
if  the  other  way,  she  did  not.  It  was  an  extremely  doubtful  question  : 
whether  that  devise  of  the  intermediate  rents  and  profits  would  attach 
in  Mrs.  Toldervy.  The  object  of  the  will  was  a  son  of  the  elder  sister 
Mrs.  Ash  wood.  The  expression  of  the  will  as  to  the  intermediate  rents 
and  profits  is,  '^  my  heir  or  devisee  "  in  the  singular  number. 
The  question  upon  that  was,  *  whether  the  disposition  of  the  [*  485] 
intermediate  rents  and  profits  respected  one  heir  or  the  whole 
line.  That  question  must  have  been  decided  in  favor  of  Mrs.  Tol- 
dervy, before  she  could  have  been  called  upon  to  elect ;  for,  if  that 
was  the  construction,  which  her  sisters  contended  to  be  the  construc- 
tion, then  she  had  nothing  to  take  under  the  will ;  but  the  interme- 
diate rents  and  profits  would  have  resulted  to  the  heirs  at  law ;  who 
were  herself  as  to  one  third  and  her  sisters  as  to  the  other  two  thirds. 
It  was  necessary  therefore,  before  she  could  elect,  to  have  her  right 
ascertained  by  a  suit  to  decide  that  question.  No  such  suit  was 
prosecuted.  This  Plaintiflf  admits,  there  was  a  compromise ;  and  now 
against  his  own  act  he  brings  forward  this  question.  It  was  his 
business  sooner  for  the  peace  and  tranquillity  of  all  the  family  either  to 
have  brought  it  forward  in  an  adverse  way,  or  to  have  had  it  settled  in 
an  amicable  manner.  It  is  against  all  the  prudence  and  convenience, 
which  regulate  the  proceedings  of  the  Court,  to  permit  him  now  to 
agitate  it  (a). 

(a)  Courts  will  not  investigate  the  merits  or  demerits  of  the  claims  of  the  dif- 
ferent parties  for  the  purpose  of  setting  aside  a  compromise  of  doubtful  or  con- 
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Upon  the  conduct  of  the  Plaintiff,  I  think,  I  am  bound  to  dismiss 
the  bill,  and  to  dismiss  it  with  costs  (1). 

That  Courts  of  Equity  are  never  disposed  to  aid  stale  deouuids,  where  the 
party  complain insf  has  long  slumbered  on  his  rights,  see,  ante,  the  notes  to  Jones 
V.  TurbervilUij  2  V .  11 ;  and  that  the  compromise  of  a  doubtful  question  will  not  be 
annulled,  merely  because  it  was  prejudicial  to  one  of  the  parties,  if  the  transaction 
was  free  from  all  taint  of  fraud,  see  note  4  to  Gibbons  v.  Cauntf  4  V.  846.  With 
respect  to  til  c  general  doctrine  of  election,  and  the  right  which  a  party  has  to 
have  all  the  circumstances  affecting  both  the  interests  ascertained,  before  he  can 
be  compelled  to  elect  between  them,  see  the  note  to  Bviricke  v.  Broadhvrst,  1  V. 
171,  note  3  to  Blake  v.  Bunbury,  1  V.  194,  note  8  to  Bristow  v.  ffon/e,  2  V.  396, 
and  note  7  to  Thellusson  v.  Woodford^  4  V.  227. 
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[1800,  July  15.] 

Accounts  opened,  and  a  general  account  decreed  against  an  agent,  who  was  also 
tenant  to  his  principal,  in  respect  of  fraud,  (a) 

The  character  of  the  Defendant,  as  agent,  accompanying  him  in  his  situation,  as 
tenant,  deprives  him  of  the  benefit  of  an  objection,  that  might  be  competent  to 
another  person ;  as  the  neglect  of  tlie  Plaintiff  in  not  bringing  forward  the  de- 
mand at  an  earlier  period,  (6)  [p.  486.] 

Relief,  not  specifically  prayed,  within  the  general  relief,  (c)  [p.  495.] 

Sir  George  Beaumont,  Bart,  having  in  1757  employed  Joseph 
Boultbee  the  elder  to  receive  his  rents  and  manage  his  estates  in  the 
county  of  Leicester  at  a  salary  of  20/.  a-year,  in  1760  granted  him 
a  lease  of  a  colliery  and  a  fire-engine  within  the  manors,  &c.,  of 
Coleorton,  Thringston,  Worth  ington  and  Newbold,  part  of  the  said 

flicting  rights  fairly  entered  into.    MUl  v.  Luy  6  Monro,  97 ;  Moore  v.  FitzuxiUr^ 
2  Rand,  442 ;  BenneU  v.  Paine,  5  Watts,  259 ;  Mosely  v.  Luds,  3  Call,  439 ;  Tay- 
lor V.  Patrick,  1  Bibb,  168 ;  S.  P.  Union  Bank  v.  dray,  5  Peters.  168;  1  Story, 
Eq.  Jur.  §  131. 
Family  compromises  are  upheld  by  Courts  of  Chancery  with  a  strong  hand. 

1  Story,  Eq.  Jur.  §  132,  notes  and  cases  cited. 

(1)  As  to  election  see  the  references,  ante,  vol.  iv.  627,  in  the  note  to  Ward  v. 
Baugh;  ante.  Long  v.  Long,  445;  WoUenv.  Tanner,  218;  Wilson  y.  Lord  /. 
Tovmshend,  ante,  vol.  ii.  693 ;  Blount  v.  Bestland,  post,  515,  and  the  notes,  ofile, 
vol.  i.  523,  527 ;  [Blake  v.  Bunhury,  4  Bro.  C.  C.  (Am.  ed.  1844,)  28,  and  note  (c),] 

(a)  Courts  of  Equity  will  open  and  examine  accounts  aflcr  any  length  of  time 
in  respect  of  fraud.  Boti/eur  v.  Weyman,  1  M'Cord,  Ch.  161 ;  Famam  v.  Brooks, 
i)  Pick.  212;  Grau  v.  fVashington,  Cook,  321;  BeveU  v.  Harvey,  1  Sim.  &,  Stu. 
502;  Barrow  v.  JRhinelander,  1  Johns.  Ch.  550;  Baker  v.  Biddle,  1  Bald.  394, 
418 ;  Bainbridge  v.  WUcocks,  ib.  536,  540 ;  MiddledUch  v.  Sharland,  ante,  87,  and 
notes ;  Story,  Eq.  PI.  §  801 ;  Cooper,  Eq.  PI  279 ;  Beames,  PI.  Eq.  225,  226, 228. 

(6)  Story,  Eq.  P1.J  801. 

(c)  If  the  plaintiff  should  mistake  the  relief,  to  which  he  is  entitled  in  his 
special  prayer,  the  Court  may  yet  afford  him  the  relief  to  which  he  has  a  right, 
under  the  prayer  for  general  relief,  provided  it  is  such  relief  as  is  agreeable  to 
the  case  made  by  the  bill.     Wilkinson  v.  Beal,  4  Madd.  408 ;  English  v.  Foxnll, 

2  Peters,  595;  Story,  Eq.  PI.  §  40 ;  Colton  v.  Ross,  2  Paige,  396;  1  Barbour,  Ch. 
Pr.  37. 
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estates,  for  twenty-one  years ;  reserving  the  yearly  rent  of  140Z. ; 
with  a  covenant  on  the  part  of  the  lessee,  that  he  would  not  get 
more  than  10,000  loads  of  coal  from  the  said  colliery  in  any  one 
year  during  the  term.  It  was  agreed  at  the  same  time,  that  the  ac- 
tual rent  to  be  paid  should  be  2002.  a-year ;  and  the  lessee  accord- 
ingly  executed  a  bond  for  the  payment  of  602.  a-year  in  addition  to 
the  reserved  rent  of  1402. 

*  By  a  memorandum  in  writing,  executed  by  Sir  George  [*  486] 
Beaumont  on  the  13th  of  March,  1761,  it  was  declared, 
that  notwithstanding  the  covenant  in  the  lease,  the  lessee,  his  exec- 
utors, &c.,  might  get  more  than  10,000  loads  of  coal  in  any  one  year, 
so  as  the  quantity  should  not  exceed  10,000  loads  one  year  with 
another  during  the  term,  and  they  should  not  take  more  than  20,000 
loads  in  the  two  last  years  of  the  term. 

About  the  same  time  that  the  lease  of  the  colliery  was  granted  Sir 
George  Beaumont  also  granted  to  Boultbee  a  lease  of  a  farm,  part  of 
the  same  estate,  for  twenty-one  years  at  the  yearly  rent  of  3052. 
He  also  rented  some  cottages,  and  the  Spring  Wood  in  Coleorton 
Wood ;  paying  to  Sir  George  Beaumont  for  the  former  302.  a-year, 
for  the  latter  152.  a-year. 

Sir  George  Deaumont  died  in  1762  ;  leaving  a  son,  Sir  George 
Rowland  Beaumont,  Bart,  then  aged  six  years,  his  heir  at  law,  and 
tenant  in  tail  under  a  settlement  of  the  Leicestershire  estate.  Boult- 
bee continued  in  the  management  of  the  estate ;  and  he  and  his  son 
worked  the  colliery  till  the  expiration  of  the  term  in  August  1781  ; 
when  the  father  applied  for  a  new  lease :  but  Sir  George  H.  Beau- 
mont being  abroad,  and  Thomas  Bridge,  his  principal  agent,  declin- 
ing to  enter  into  any  agreement  for  that  purpose,  Boultbee  in  1782 
or  1783  without  authority  removed  the  engine,  and  erected  an 
engine  in  Coleorton  Field  at  some  distance  from  the  former  work, 
and  began  to  work  that  colliery,  and  continued  to  work  the  old  one. 

Sir  George  H.  Beaumont  returned  to  England  in  1784  ;  and  being 
informed  of  the  application  refused  to  grant  a  new  lease. 

In  May  1784  Boultbee,  the  son,  on  behalf  of  his  father  delivered 
to  Bridge  a  proposal,  containing  the  terms,  on  which  he  was  willing 
to  work  the  colliery.  That  proposal  stated,  that  Boultbee  had  paid 
in  cash  and  materials  for  erecting  a  new  fire-engine  and  planting  a 
new  colliery  in  Coleorton  Field  13172.  135. ;  that  he  is  debtor  to  Sir 
George  Beaumont  for  materials  taken  from  the  old  engine  4122.  Is. ; 
and  that  bills  yet  unpaid  for  altering  a  stable  into  a  dwelling-house 
and  erecting  a  new  stabling  would  come  to  1002.  These  sums, 
amounting  in  the  whole  to  18292.  14^.,  it  was  proposed,  in 
case  Sir  George  Beaumont  should  not  choose  to  *  grant  a  [*487] 
lease  for  twenty-one  years,  should  be  secured  to  Boultbee 
in  something Jike  the  following  manner:  if  he  holds  the  colliery  but 
three  years.  Sir  George  Beaumont  to  reimburse  him  the  whole 
18292.  144.  in  consideration  of  the  trouble  he  has  been  at  in  plant- 
ing the  work :  if  Sir  Geoi^  Beaumont  shall  at  any  future  time  be- 
fore the  expiration  of  twenty-one  years  take  the  colliery  into  hand, 
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or  set  it  to  any  body  else,  then  Bouttbee  after  the  expiration  of  the 
first  three  years  to  abate  lOl.  per  annum  out  of  the  18Q91.  145.  for 
every  year  he  shall  hold  it :  if  he  holds  it  the  twenty-one  years,  Sir 
George  Beaumont  then  to  pay  for  the  materials  only  by  appraise- 
ment: Boultbee  agrees  to  pay  for  every  load  of  coals  one  twelfth  of 
the  money  they  shall  be  sold  for  as  far  as  6000,  and  one  eighth  for 
every  load  above  6000  loads  in  one  year,  and  50/.  per  annum  for 
the  lower  field  work  at  Newbold,  so  long  as  that  can  be  carried  on 
to  advantage. 

This  proposal  was  altered  by  Bridge  by  substituting  5000  loads 
instead  of  6000,  as  the  quantity,  upon  which  Boultbee  should  pay  a 
twelfth  only  of  the  produce  instead  of  an  eighth.  He  stated,  that 
Sir  George  Beaumont  considered  the  prcqxisal  so  altered  as  proper ; 
except,  that  the  reduction  of  lOL  a  year  for  the  use  of  the  engine 
should  take  pkce  from  the  commencement  of  the  term,  instead  of 
the  end  of  the  first  three  years.  This  being  opposed  by  Boultbee, 
and  insisted  on  by  Sir  George  Beaumont,  produced  some  corres- 
pondence. No  lease  however  was  executed:  but  the  Boultbees 
continued  to  work  both  the  colliery  newly  opened  in  Coleorton 
Field,  and  the  old  colliery  at  Newbold,  which  they  represented  as 
nearly  exhausted;  charging  themselves  according  to  the  proposal 
with  a  rent  of  only  50/.  a  year  for  the  latter,  and  for  the  new  col- 
liery with  a  mine-rent  of  Is,  a  load  generally,  and  sometimes  l^.  6d. 

Boultbee  the  father  also  after  the  expiration  of  the  lease  of  the 
farm  continued  in  possession  thereof  and  also  of  the  cottages  and 
Spring  wood ;  paying  the  same  rent  as  he  had  paid  to  Sir  George 
Beaumont.  In  1790  Boultbee  the  father  died;  having  made  his 
will,  and  appointed  his  son  executor ;  who  succeeded  him  in  the 
management  of  Sir  George  H.  Beaumont's  estate ;  and  continued  to 
work  the  old  colliery,  till  it  was  exhausted  in  1792,  and  the  new 
one  till  September,  1797,  when  Sir  George  H.  Beaumont  discharged 
him  from  being  his  steward,  and  turned  him  out  of  possession  of  the 

colliery,  fiirm,  and  other  premises. 
[*  488]  ♦  In  1798  the  bill  was  filed  by  Sir  George  H.  Beaumont 
against  Boultbee,  the  son ;  praying  an  account  of  the  value 
of  the  coals  got  by  the  Defendant's  father  under  the  lease  of  the  1st 
of  August,  1760,  more  than  10,000  toads  in  each  year:  also  that 
the  Defendant  may  come  to  an  account  with  the  Plaintiff  for  at) 
transactions  Ix^tween  the  Defendant's  father,  the  Defendant,  and  the 
Plaintiff,  from  1781 ;  or  if  the  Court  shall  be  of  opinion,  that  the 
account  ought  not  to  be  carried  back  so  far,  and  that  the  accounts 
passed  by  Thomas  Bridge  on  behalf  of  the  Plaintiff  from  that  time 
ought  to  be  considered  as  settled  accounts,  that  the  Plaintiff  may  be 
at  liberty  to  surcharge  and  falsify ;  &c. :  the  Plaintiff  offering  to 
make  an  allowance  to  the  Defendant  for  the  value  of  the  fire-engine 
at  the  time  he  quitted  possession  of  the  colliery  in  Coleorton  Field 
upon  being  allowed  a  fair  rent  upon  the  produce  of  the  said  colliery 
for  the  time  aforesaid  according  to  the  ordinary  rate,  at  which  col- 
lieries under  similar  circumstances  have  been  let. 
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The  bill  stated,  that  the  lease  had  been  obtained  at  an  under- 
value through  the  misrepresentation  of  Boultbec ;  and  charged,  that 
Bridge  from  a  confidenoe  in  the  Defendant  and  his  father  did  not 
investigate  their  accounts,  or  require  any  vouchers ;  that  the  ac- 
counts passed  by  him  contained  many  false  charges,  errors,  and 
omissions ;  that  the  old  colliery  at  Newbold  was  of  much  greater 
yearly  value  than  50/. ;  that  no  agreement  was  entered  into  accord- 
ing to  the  proposal;  that  the  Defendant  and  his  father  did  not 
charge  themselves  with  a  mine-rent  agreeably  to  the  proposal, 
namely,  with  a  twelfth  part  of  the  produce ;  that  a  much  greater 
quantity  of  coal  was  got,  and  sold  at  much  higher  prices  than  appear 
by  the  accounts.;  that  they  had  fallen  timber  and  made  bricks,  which 
they  applied  to  their  own  use,  without  account  as  to  the  latter ;  and 
as  to  the  former  accounting  only  at  the  rate  of  Is,  per  foot ;  claiming 
the  right  to  £eiI1  timber  in  Ccdeorton  Wood,  proper  to  be  fallen,  and 
to  take  it  at  that  'rate,  and  the  top,  lop,  and  bark,  as  a  farther  com- 
pensation for  their  trouble  as  stewardis:  the  bill  stating  as  to  that, 
that  the  salary  was  increased  in  1792  to  50/.  a  year,  on  condition 
that  the  Defendant  should  not  fall  timber  or  take  any  benefit  from 
the  timber  fallen. 

The  Defendant  by  his  answer  admitted,  that  in  many  years  of  the 
term  his  father  got  from  the  colliery  a  much  larger  quantity 
than  *  10,000  loads,  paying  only  the  rent  of  200/.  a  [*489] 
year  :  but  he  stated,  that  the  circumstance  was  fully  known 
and  explained  to  the  Plaintiff  so  long  ago  as  1779;  and  be  and 
Bridge  acquiesced  in  the  reasons  given  by  the  Defendant's  father. 
He  farther  stated,  that  soon  after  the  commencement  of  the  lease 
an  estate,  called  Rotten  Row,  and  the  manor  of  Thringston,  ad- 
joining the  Plaintiff's  estate,  was  held  forth  to  sale.  That  estate 
was  supposed  to  contain  valuable  mines  of  coal ;  whk  li  might  at  a 
future  time  be  worked  in  competition  with  the  Plaintiffs  colliery. 
The  price  demanded  was  2000/. ;  though  it  produced  a  rent  of  no 
more  than  10/.  a-year.  The  Defendant's  father  proposed,  that  it 
should  be  purchased  for  the  Plaintiff's  benefit :  but  that  proposal 
being  refused,  the  Defendant's  fether  in  1764  purchased  it  for  his 
own  use  for  1600/,  In  1766  the  Defendant's  father  purchased  from 
Edward  Dawson,  whose  lands  adjoined  the  Plaintiff's  colliery,  and 
were  intermixed  with  his  lands,  the  liberty  of  getting  the  nether  coal 
under  his  land,  for  200/.  ;  and  in  1772  he  made  a  similar  purchase 
from  John  Cotton  at  the  rate  of  30/.  an  acre,  amounting  to  213/.  Is. 
6d. ;  those  lands  being  also  adjoining  the  Plaintiff's  colliery,  and  in- 
termixed with  the  Plaintiff's  land.  He  stated,  that  his  father  was  under 
the  necessity  of  purchasing  the  coals  under  Dawson's  and  Cotton's 
lands,  as  without  it  the  coal  on  the  Plaintiff's  estate  could  not  con- 
tinue to  be  got  to  the  best  advantage ;  and  in  consequence  of  those 
purchases  he  got  from  the  lands  of  Dawson  and  Cotton  lai^e  quan- 
tities of  coals  ;  which  were  stacked  upon  the  Plaintiff 's  land,  and 
mixed  with  the  coal  from  his  colliery  ;  and  the  Defendant  and  his 
father  could  not  distinguish,  how  much  of  the  coal  was  got  from  the 


489  BEAUMONT  V.  BOULTBEE.  [1800. 

Plaintiff's  land,  and  how  much  from  the  lands  of  Dawson  and  Cot- 
ton ;  and  down  to  the  expiration  of  the  lease  his  father  got  in  the 
whole,  including  the  coal  got  from  the  lands  of  Dawson  and  Cotton, 
282,188  loads,  being  42,188  loads  more  than  at  the  rate  of 
10,000  loads  a-year. 

The  explanation,  alluded  to  by  the  answer,  as  to  the  excess  of 
the  coal  got  beyond  the  quantity  stipulated,  passed  in  the  course  of 
a  correspondence  between  the  Defendant's  father  and  Bridge  in  1779 
and  1780.  Bridge  desiring  an  account  of  that  excess,  Boultbee,the 
elder,  sent  him  an  account  of  the  quantity  of  coal  got  by  him,  and 
also  the  amount  of  the  extra  expenses  he  had  been  at  in 
[*  490]  the  said  purchases  and  in  building  a  new  fire-engine  ;  *  witli 
interest  upon  those  disbursements.  Bridge  in  reply  asking, 
what  he  thinks  ipay  be  reasonable  to  pay  for  the  coals  got  above 
what  were  allowed  by  the  lease,  and  desiring  an  explanation  as  to 
the  other  articles,  Boultbee  by  a  letter,  dated  the  18tli  of  December, 
1780,  gives  the  following  answer  to  his  inquiries  : 

"  I  put  down  the  quantity  of  coals  got  in  the  three  years  before 
the  comiTiencement  of  my  lease,  that  you  might  know,  how  many 
loads  had  been  got  in  the  whole,  since  I  entered  upon  the  work  ;  I 
must  confess,  that  as  I  found  the  work  in  the  most  deplorable  ostate, 
and  had  great  trouble  and  expense  in  bringing  it  into  tolerable  work- 
ing condition,  I  was  in  hopes,  that  the  6200,  which  those  three  years 
produced  less  than  30,000,  might  be  deducted  from  the  quantity  I 
had  got  more  than  stipulated  by  lease :  but  if  that  appears  to  you 
unreasonable,  I  shall  say  no  more  about  it.  The  most  reasonable 
and  regular  mode  of  payment  would  undoubtedly  be  an  additional 
year's  rent  of  150/.  for  every  10,000  loads,  which  exceeds  my  quan- 
tity:  but  out  of  that  money  we  must  indisputably  deduct  the  418/. 
Is,  6rf.  paid  to  Dawson  and  Cotton  for  their  coal ;  because  while 
that  was  getting,  Sir  George's  was  not.  The  reason,  why  I  take  the 
value  of  the  new  engine  is  this  :  seventeen  years  ago  (owing  to  the 
rottenness  of  Sir  George's  engine  pit-shaft,  which  at  that  time  ran  in 
and  drowned  the  work)  I  was  obliged  to  erect  a  new  one  at  the  ex- 
pense of  1500/. ;  the  interest  of  which  since  that  time  amounts  to  a 
very  considerable  sum,  beside  the  decrease  in  its  value,  whenever  it 
comes  to  be  disposed  of.  The  year  after  this,  namely,  sixteen  years 
ago,  I  gave  Mr.  Busby  1600/.  for  the  Rotten  Row  and  manor  of 
Thringston ;  which  undoubtedly  ought  to  have  been  Sir  George's 
purchase,  and  not  mine ;  as  his  deep  coal  adjoining  to  it  can  never 
be  got  to  advantage  without  it.  From  this  purchase  I  have  received 
no  more  than  about  10/.  per  annum.  These  circumstances  and  ex- 
penses, when  duly  weighed  and  considered  by  you,  I  make  no 
doubt,  will  appear  amply  sufficient  of  themselves,  exclusive  ojf  the 
4131.  as  above,  to  balance  the  profit  of  48,000  loads  of  coals.  I  shall 
be  happy  to  hear  as  soon  as  convenient,  that  my  arguments  appear 
to  you  conclusive." 

He  then  expresses  his  wish,  that  his  whole  conduct  in  Sir  Geoi^ 
Beaumont's  affairs  should  appear  upright  and  honest. 
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The  answer  insisted,  that  as  no  claim  was  afterwards  made  in 
respect  of  the  excess  of  coal  got  beyond  the  stipulated  quantity, 
there  is  no  pretence  for  the  Plaintiff's  now  setting  up  any  demand 
in  respect  of  the  said  coals,  or  in  any  manner  touching  the  said  lease. 

The  Defendant  admitted  that  considerable  quantities  of  coal  had 
been  got  from  the  old  colliery  at  Newbold,  since  the  expiration  of 
the  lease  ;  alleging,  that  it  had  turned  out  better  than  was  expected. 
He  admitted,  that  that  colliery  was  in  1790  assessed  to  the  land-tax 
and  poor's  rate  as  of  the  yearly  value  of  220Z. ;  and  that  his  appeal 
from  that  rate  was  dismissed.  The  Defendant  also  admitted  having 
cut  timber  and  made  bricks.  He  insisted  upon  the  terms  contained 
in  the  proposals,  as  having  been  acceded  to,  with  the  alterations 
proposed  by  Bridge ;  though  no  agreement  was  actually  executed. 

The  cause  having  been  argued  at  great  length  by  the  Attorney 
General  [Sir  John  Mitford]  and  Mr.  Romitty,  for  the  Plaintiff,  and 
Mr.  Mansfield  and  Mr.  Hart,  for  the  Defendant,  stood  a  short  time 
for  judgment.  The  Plaintiff  consented  to  take  the  rent  of  the  New- 
bold  colliery  at  2201.  a  year. 

Jyiy  I5th.  Lord  Chancellor  [Loughborough].  There  is  no 
doubt  as  to  the  decree  in  this  cause ;  except  as  to  the  claim  set  up 
by  the  Plaintiff  to  an  account  of  the  quantity  of  coal  got  beyond 
the  10,000  loads  in  each  year,  the  quantity  stipulated  by  the  lease : 
the  lease  to  the  Defendant  at  50/.  a  year  is  so  apparently  under  the 
actual  value ;  when  it  was  his  duty  fairly  to  represent  the  case  at 
least :  he  represented  it  so  low,  that  it  was  hardly  worth  any  thing ; 
Tepresenting  it  to  be  a  worked-out  colliery,  and  as  a  favor  to  Sir 
George  Beaumont.  He  ran  no  risk.  He  was  not  oound  to  be  at 
any  expense.  The  fair  value  of  the  coal  to  be  got  ought  to  have 
been  the  measure  of  it.  The  Plaintiff  seems  to  be  contented  to  take 
it  at  220/.  a  year.  Therefore  it  is  unnecessary  to  enter  into  the  cir- 
cumstances of  the  Defendant's  conduct  in  that  instance ;  which  cer- 
tainly affords  matter  of  gross  and  very  particular  charge  against  him. 
As  to  the  other  matters,  they  are  trifling.  Mr.  Boultbee  was  cer- 
tainly very  undeserving  the  confidence,  which  the  Defendant  states 
was  always  placed  in  him  and  his  father.  He  must  account  for  the 
wood  and  for  the  bricks  made. 

The  material  question  is  as  to  the  excess  of  coal  got  [*  492] 
beyond  the  stipulated  quantity.  The  defence  as  to  that 
rests  upon  the  length  of  time  and  the  neglect  of  the  Plaintiff  in  not 
making  the  demand  at  an  earlier  period.  With  regard  to  the  neg- 
lect, in  many  cases  that  will  have  considerable  effect:  (a)  but  I  do 
not  know  a  possible  case,  in  which  a  confidential  agent  and  steward 
can  impute  neglect  to  his  employer ;  for  it  is  his  duty  to  render  an 
account,  and  a  fair  account,  to  his  principal,  and  distinctly  to  apprise 
him  of  the  whole  right  he  has.  It  is  not  for  him  to  say,  that  person 
has  been  guilty  of  neglect,  whose  negligence  it  was  his  duty  to  guard 

(a)  See  the  cases  cited  in  note  (6)  to  Hercy  v.  Dimcoady,  4  Bro.  C.  C.  (Am.  ed. 
1844,)  260. 
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against  with  regard  to  his  transactions  with  all  persons,  but  particu- 
larly with  regard  to  himself.  As  to  the  colliery,  of  which  Bouhbee, 
as  steward,  obtained  a  lease,  it  is  obvious,  Sir  George  Beaumont  was 
not  instructed,  as  he  ought  to  have  been  by  any  person  acquainted 
with  the  subject,  as  to  the  naturQ»of  that  engagement,  which  the  own- 
er of  a  colliery  enters  into  with  the  tenant.  The  allowance  to  be 
made  for  over-getting  the  coal  cannot  with  any  justice  to  the  landlord 
be  postponed  to  the  end  of  the  lease.  It  is  very  fair,  that  the  de- 
ficiency of  one  year  should  be  compensated  by  the  excess  of  anoth- 
er :  but  nothing  can  be  more  detrimental  to  the  landlord  than  to 
postpone  that  settlement  to  the  end  of  the  lease ;  which  Boultbee 
has  contrived  with  regard  to  his  employer,  as  landlord,  and  himself, 
as  tenant.  Another  circumstance  was  omitted ;  which  never  is 
omitted  to  be  provided  for  in  an  engagement  for  the  management  of 
a  colliery  :  viz.  an  engagement  not  to  communicate  the  level  of  that 
colliery  to  a  neighboring  colliery.  That  he  has  done  with  regard  to 
two  neighboring  coal  owners.  That  act  was  in  itself  contrary  to  his 
duty,  as  steward.  Suppose,  he  had  been  only  superintendent  to  the 
Plaintiflf,  he  would  have  taken  care  not  to  communicate  the  level  to 
the  neighboring  coal  owners.  Every  person,  acquainted  with  the 
subject  at  all,  knows,  how  very  valuable  an  object  the  communica- 
tion of  the  level  is.  That  neighboring  coal,  which  cannot  be  got 
without  the  level,  lies  there ;  and  the  owner  of  the  coal,  in  which 
the  level  is,  has  always  the  advantage  of  taking  that  coal  at  much 
less  value  than  any  other  person  could  get  it. 

At  the  close  of  the  lease  Mr.  Bridge  writes,  with  apparently  great 
ignorance  of  the  subject,  from  the  style  of  the  letter  that  appears, 
stating,  that  he  was  informed,  Boultbee  had  got  more  coal  than  he 

was  entitled  to,  and  carelessly  desiring  an  account  of  what 
[*49d]     he  had  *got  more  than  he  was  entitled  to.     The  answer 

contains  no  information.  It  was  only  calculated  to  draw 
more  inquiry  from  Bridge ;  and  to  sound  a  little,  whether  Bridge 
knew  any  thing  of  the  subject :  on  the  other  side  are  three  or  four 
articles,  explaining  nothing,  stating  nothing,  demanding  nothing. 
From  that  exhibition  it  was  im[>ossibIe  for  Bridge  to  be  possessed  in 
any  degree  of  that  species  of  information  he  had  desired,  in  order 
that  he  might  advise  the  Plaintiff  as  to  the  settlement  of  that  account 
and  the  future  management  of  the  coal,  and  putting  it  in  some 
train  under  a  new  lease.  Consequently  Bridge  desires  an  explana- 
tion ;  and  the  explanation  Boultbee  gives  is  very  singular  indeed. 
The  terms  of  this  letter  are  as  dexterously  contrived,  as  it  is  possible 
for  a  very  ingenious  man,  in  order  to  be  answerable  for  nothing,  to 
have  an  opportunity  of  advancing  or  retreating  upon  any  of  the 
'  hints  he  had  given,  and  upon  the  whole  exceedingly  to  alarm  Bridge 
as  to  the  consequences  of  coming  to  a  strict  and  rigid  settlement  of 
accounts.  A  more  extravagant  and  absurd  demand  could  not  be 
suggested  than  that  made  by  Boultbee  upon  the  first  question.  As 
to  the  next  question  he  makes  a  very  modest  proposal  of  an  addi- 
tional year's  rent  of  150/.  for  every  10,000  loads  of  coal  exceeding 
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the  quantity  stipulated :  a  proposal  ridiculous  and  absurd  to  any 
person  at  all  acquainted  with  the  subject.  But  Bridge  was  per- 
fectly Ignorant  of  the  subject ;  and  it  did  not  strike  him,  as  it  must 
every  other  person,  that  an  additional  rent  upon  every  10,000  loads 
of  coal  was  altogether  absurd.  He  then  proceeds  to  claim  a  de- 
duction of  the  money  paid  to  Dawson  and  Cotton  for  their  coal ; 
assigning  the  reason,  <<  because  while  that  was  getting.  Sir  George's 
was  not."  Instead  of  deducting,  money  ought  to  have  been  paid 
to  the  Plaintiff  for  Dawson's  and  Cotton's  coal  being  got  by  his 
level.  ^ 

Then  as  to  the  new  engine :  was  that  sort  of  demand  ever  made ; 
because  he,  without  any  bargain  made,  erected  a  new  engine,  de- 
creasing in  value ;  he  having  had  the  benefit  of  it  ?     With  regard  to 
that  demand,  which  he  states  as  to  the  purchase  of  the  Rotten  Row 
and  manor  of  Thringston  for  1600/.,  it  is  fair  to  state,  that  that  sum 
of  1600/.  should  go  in  compensation  of  a  considerable  part  of  the 
demand,  if  not  to  the  whole  extent :  but  it  is  only  upon  the  ground 
of  the  Plaintiff  having  had  the  benefit  of  it  that  it  can  be  set  off 
against  his  demand  for  the  coal.     The  conclusion  that  Bridge  seems 
to  have  drawn,  is,  that  it  would  be  a  bad  account  for  the 
*  Plaintiff  to  demand.     Upon  a  calculation  it  was  clear,     [*  494] 
that  if  all  the  counter  demands  were  allowed,  the  balance 
of  the  account  would  be  against  the  Plaintiff:  but  that  is  only  upon 
the  supposition  of  his  having  acted  for  the  benefit  of  the  Plaintiff; 
acquiring  rights,  that  would  be  a  benefit  to  the  Plaintiff,  and  little 
to  him.     As  to  the  1600/.  laid  out  in  the  purchase,  Boultbee  re- 
ceiving only  10/.  a-year,  it  was  handsomely  done.     The  length  of 
time  weighs  less  here  than  in  any  case.     The  account  can  be  taken 
now  as  well  as  at  any  time.     The  question  is  not  merely  between 
landlord  and  tenant,  but  between  persons,  in  one  of  whom,  as  the 
answer  states,  the  most  implicit  confidence  was  placed  by  the  other, 
to  receive  the  whole  rents  of  this  estate  ;  and  at  the  same  time  let- 
ting him  a  lease  of  part  of  it ;  which  lease  he  has  no  right  to  defend, 
as  the  answer  states  it,  as  any  other  person  may  defend  it.     He  canr- 
not  devest  himself  of  the  character  of  steward.     Every  other  tenant 
is  under  the  control  of  the  steward :  but  his  duty  as  steward  accom- 
panies him  in  his  situation  as  tenant,  and  in  the  bargain  he  makes 
in  that  character.     I  should  be  very  sorry  to  deny,  that  the  gross 
abuse  of  that  unlimited  confidence,  placed  in  the  Defendant  and  his 
father,  would  afford  a  suflicient  ground  in  this  case :  but  I  have  no 
occasion  to  carry  it  so  high,  and  not  to  give  him  the  benefit  of  the 
length  of  time,  from  his  conduct ;  for  upon  his  letter  he  admits  the 
Plaintiff's  right;  he  admits  the  coal  he  got;  and  states  as  a  com- 
pensation the  benefit  of  the  purchase.     He  has  a  right  to  set  off 
that  purchase  against  the  demand :  but  he  has  continued  to  possess 
the  purchased  estate.     Upon  the  foundation  of  that  letter  there  is  a 
demand :  the  Defendant  holding  the  estate  ;  and  his  letter  implying 
a  direct  offer.    The  account  was  not  prosecuted ;  and  the  matter 
VOL.  V.  29 
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rests.  Till  that  matter  is  liquidated,  till  these  affairs  are  arranged, 
the  business  between  the  Plaintiff  and  the  Defendant  is  not  closed. 
Direct  an  account  of  the  quantity  of  coal  got  beyond  the  10,000 
loads  in  every  year  of  the  lease,  and  the  value  of  that  coal ;  and 
upon  the  other  hand  an  account  of  all  those  claims  made  in  the 
letter,  dated  the  18th  of  December,  1780,  as  a  deduction  from  what 
may  be  coming  due  on  the  account  of  the  overplus  quantity  of  coal 
got :  an  account  of  the  rents  of  the  Newbold  colliery  since  ;  charg- 
ing the  same  by  consent  of  the  Plaintiff  at  2201.  a-year ;  and  an 
account  of  the  timber  and  bricks. 

[*495]  *The  Lord  Chancellor  [Loughborough]  was  pro- 
ceeding to  declare  the  Defendant  a  trustee  for  the  Plaintiff 
as  to  the  purchase  of  the  Rotten  Row  and  the  manor  of  Thringston 
at  the  sum  of  1600/. ;  and  in  answer  to  the  objection,  that  it  was 
not  prayed  by  the  bill,  said,  it  was  within  the  general  relief  (1)  ; 
and  that  the  Plaintiff  was  bound  to  take  it :  for  no  dissent  was  ex- 
pressed from  the  letter  of  1781 ;  in  which  the  Defendant  desires  to 
set  off  that  against  so  much  of  the  demand,  and  if  Bridge  had 
pressed  him,  he  would  have  said,  he  meant  to  give  the  Plaintiff  the 
benefit  of  the  purchase:  but  his  Lordship  added,  that  he  would 
leave  him  to  his  election  either  to  take  it  or  not  (a)  ;  and  declared, 
that  the  Defendant  conveying  the  estate  purchased  for  1600Z.  has 
a  right  to  set  off  that  against  so  much  of  the  demand ;  with  the  like 
direction  as  to  the  purchases  from  Dawson  and  Cotton  (2). 

1.  As  to  the  duties  which  the  relation  of  steward  imposes,  see,  anU^  the  notes 
to  Lord  Hardwickt  v.  Vernon,  4  V.  411. 

2.  It  has  been  held,  in  modem  cases,  that  an  agent  may  make  a  purchase,  or 
take  a  lease,  from  his  principal ;  if  the  latter,  being  fbUy  inifonned  upon  the  sub- 
ject, and  laboring  under  no  unproper  influence  or  deception,  is  willing  to  accept 
the  agent  as  his  tenant,  or  allow  him  to  become  the  purchaser :  transactions  of 
this  kind  will,  however,  under^  a  strict  and  jealous  investigation  in  Equity. 
Morse  v.  Royal,  12  Ves.  373 ;  Gtbson  v.  Jeyes,  6  V  es.  277 ;  Wren  v.  Kirton,  8  Ves. 
502;  Ex  parU  James,  8  Ves.  345 ;  Lord  Selsey  v.  Rhodes,  2  Sim.  &  Stu.  50; 
Lofhf  Ormand  v.  Hxitcbinson,  16  Ves.  107;  Hcaris  v.  Freemenheere,  15  Ves.  39. 
A  steward  may,  no  doubt,  as  well  as  a  trustee,  divest  himself  of  his  confidential 
character,  and  thus  qualify  himself  to  deal  with  his  former  employer;  but  a  pur- 
chase by  him,  even  after  the  connexion  has  been  dissolved,  will  be  vitiated  by  faia 
concealment  of  any  information  acquired  by  him  whilst  the  relation  lasted,  and 
which  it  was  his  duty  to  have  communicated  to  his  employer.  See  note  1  to 
JVhichcoU  v.  Latorence,  3  V.  740. 

3.  With  respect  to  the  latitude  which  a  Court  of  Equity  has  of  giving  relief 
under  the  general  prayer  of  a  bill,  beyond  the  relief  specifically  prayed,  see  note 

(1)  Palk  v.  Lord  ClitUon,  post,  vol.  xii.  48,  see  64. 

(a\  See  Fox  v.  Mackreth,  2  Bro.  C.  C.  (Am.  ed.  1844,)  400,  note  (1),  and  cases 
cited ;  425,  note  (c),  and  cases  cited ;  1  Story,  Eq.  Jur.  §  322 ;  Dovoue  v.  Fanntng"^ 
2  Johns.  Ch.  252;  Van  Horn  v.  Fonda,  5  Johns.  Ch.  388;  Griderv,  Payne^  9 
Dana,  190;  Scdimarsh  v.  Beene,  4  Porter,  283;  Prerost  v.  Gratz,  1  Peters,  a  C 
368.  See  also,  Whiehcote  v.  Lawrmct,  ante,  3  V.  740,  and  cases  cited ;  4  Kent, 
(5th  ed.)  438,  and  cases  cited. 

(2)  This  decree  was  affirmed  upon  a  rehearing  as  to  part  by  Lord  Eldon,  C. 
posL  vol.  iii.  599;  Lord  HardtcidU  v.  Vernon,  ante,  vol.  iv.  411 ;  see  the  note. 
418. 
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5  to  Wemauih  v.  Aiyer,  1  V.  416 ;  and  as  to  the  time  for  which  accounts  may  be 
carried  oack,  see  note  4  to  PeUivoard  v.  PreasoUy  poit^  (7  V.  541,)  and  the  farther 
references  there  given. 


BROWN   t;.  HIGGS. 
[Rou-s.— 1800,  July  7,  la— Awte,  Vol.  IV.  708.] 

The  decree  affirmed  on  a  rehearing,  (a) 

General  residuary  clause  in  a  will  passes  what  is  not  well  disposed  of,  (h)  [p.  501.] 

This  cause  (reported  ant€y  Vol.  IV.  708)  came  on  to  be  re-heard, 
upon  the  petition  of  the  Defendants  Higgs  and  his  wife. 

IMLr.  Stratford  and  Mr.  Fonbhnque,  for  the  Defendants.  First, 
these  Defendants  are  aggrieved  by  this  decree  ;  as  no  declaration  is 
made  as  to  the  Lower  Swell  estate :  Secondly,  as  the  Brize  Norton 
estate  is  declared  well  bequeathed  in  trust  for  all  the  children  of 
Samuel  Brown  and  William  Augustus  Brown. 

As  to  the  first  point,  the  bill  does  not  pray  any  declaration  as  to 
the  Lower  Swell  estate  :  but  it  is  very  desirable,  that  the  opinion  of 
the  Court  should  be  pronounced  as  to  that.  By  suspending  the  ques- 
tion the  Court  suspends,  and  may  probably  disappoint,  the  right  of 
the  husband  ;  to  whom,  if  the  decree  is  made  in  her  favor,  it  will 
belong,  subject  to  her  equity. 

Upon  the  other  point,  the  disposition  of  the  Lower  Swell  estate 
goes  to  explain  the  other.  There  is  a  manifest  confidence  in  the 
nephew  John  Brown  as  to  the  former.  All  are  not  intended  to  take : 
but  the  choice  depends  upon  his  discretion.  It  is  impossible  there- 
fore to  say,  that  any  one,  much  less,  that  all,  could  take 
*  without  his  appointment.  How  can  this  doctrine  be  rec-  ^  496] 
onciled  with  the  intention  to  give  that  estate  to  one  ?  How 
can  the  Court  in  execution  of  the  trust  devolving  on  it,  do  that, 
which  the  trustee  could  not  have  done  ?  The  discretion  as  to  the 
other  estate  is  considerably  enlarged  :  but  still  there  is  a  discretion, 
to  be  executed  personally.  These  words  seem  to  have  been  under- 
stood by  the  Court,  as  if  "  or  "  was  to  be  construed  "  and."  It  is 
not  material  to  these  Defendants,  whether  that  construction  can  be 
made,  or  not :  if  it  dan,  the  same  power  of  selection  must  apply 
also  to  the  children  of  William  Augustus  Brown  as  to  the  children 
of  Samuel.     The  question  is,  whether  there  is  a  gift  to  either  class 

ia)  See  the  notes  to  this  case,  ardt^  4  V.  708. 

(6)  See  upon  this  subject  4  Kent,  (5th  ed.)  541-543,  and  notes.  There  is  a  dis- 
tinction taken  in  this  respect  in  the  Encflish  books  between  a  lapsed  le^cy  of 
personal  estate  and  a  lapsed  devise  of  real  estate.  See  lb.  for  the  distinction  and 
the  reasons  of  it  See  also  Woolma'a  estate,  3  Whart  477 ;  Doe  v.  Edlin,  1 
Adol.  &  Ellis,  582;  Young  ▼.  Rohifuon,  11  Gill  &  John.  328;  Jones  ▼.  MUdidl, 
1  Sim.  &  Stu.  290 ;  Gore  v.  Stevens,  1  Dana,  207;  James  ▼.  James,  4  Paijre,  115; 
ffamer  v.  Sioearingen,  6  Dana,  195 ;  Van  Kleeck  v.  Ref.  Dtdch  Churth,  6  Paige, 
600 ;  Green  v.  Dennis,  6  Conn.  291 ;  Hoyden  v.  Stoughton,  5  Pick.  528. 
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of  children,  so  that  they  can  take  any  benefit,  but  in  the  manner 
expressly  directed ;  namely,  by  the  choice  of  John  Brown.     That 
question  is  distinctly  determined  in  The  Duke  of  Marlborough  v. 
Lord  Oodolphin  (1).     Lord  Hardwicke's  words  are  (2),  "  Here  is 
no  gift  to  the  children  of  the  testatrix,  otherwise  than  as  they  might 
take  by  execution  of  the  power  by  her  ;  and  consequently  the  legacy 
is  a  mere  gift  to  her  for  life,  with  power  to  dispose,"  &c.     That 
case  was  infinitely  stronger :  the  testator  was  making  a  provision  for 
children  ;  and  an  attempt  was  made  to  execute  the  power :  yet  Lord 
Hardwicke  would  not  aid  that  defective  execution.     In  this  case 
there  has  been  no  attempt  to  execute  the  power.    The  true  distinc- 
tion is,  that,  if  there  is  a  gift  to  the  children,  and  the  power  is  only 
as  to  the  proportions,  the  children  shall  take,  though  there  has  been 
no  appointment ;  but  this  is  no  gift  to  the  children  :  it  is  simply  a 
gift  to  one,  with  a  power  to  give  to  another  ;  and  there  is  a  residu- 
ary legatee.     Where  the  gift  is  through  a  power,  and  the  power  is 
not  executed,  it  is  as  if  there  was  no  such  power.     How  can  the 
power  devolve  on  the  Court  ?    The  person  to  execute  it  is  expressly 
pointed  out ;  and  that  negatives  an  execution  by  any  other  authority. 
The  testator  might  have  reasons  for  trusting  this  person.     He  might 
be  apprised  of  M  the  testator's  partiality.     The  fallacy  is  in  treating 
that  as  a  trust,  which  is  manifestly  intended  as  a  power.     Mr.  Pow- 
ell (3)  states  the  distinction  between  a  non-execution  and  a  defective 
execution ;  that  Equity  will  never  interfere  to  supply  the  former ; 
because  it  would  be  repugnant  to  the  nature  of  a  power.     It  is  true, 
as  was  said  by  the  present  Solicitor  General  in  his  reply  in  this 
cause,  the  Court  will  never  permit  a  trust  to  fail  by  the 
[*  497]     non-execution  or  death  of  *  the  trustee :  but  that,  though 
true  as  to  the  trust,  does  not  apply  to  a  power  ;  where  the 
act  to  be  done  is  not  a  mere  apportionment  of  quantity,  but  a  selec- 
tion of  objects ;  which  the  Court  will  not  take  upon  itself ;  because 
the  Court  cannot  get  at*  the  grounds,  by  which  the  discretion  was  to 
be  regulated.     These  children  were  intended  to  have  just  what  John 
Brown  should  say  ;  and  the  Court  is  called  upon  to  say,  the  testator 
has  given  to  these  children :  but  though  the  Court  will  aid  a  power, 
it  will  not  create  k  devise. 

In  the  case  of  the  particular  execution  of  a  power  failing  by  death, 
or  accident,  as  idiocy,  &c.  the  Court  has  taken  upon  itself  the  ex- 
ecution :  so,  as  to  charities :  but  the  reason  is,  that  charity  is  the 
object ;  which  was  the  ground  of  Moggridge  v.  ThackweU  (4),  and 
those  cases  were  upon  the  former  argument  admitted  to  stand  upon 
their  own  ground.     In  Mason  v.  Limbrey  (5)  the  word  "  desire  " 

(1)2  Yes.  61 ;  see  that  case  stated  from  the  Register's  Book  in  the  jodgmeiit, 
potL 

(2)  2  Ves.  75. 

(3)  Powell  on  Powers,  157. 

(4)  Ante,  vol.  i.  464;  3  Bro.  C.  C.  517;  potty  voL  viL  3&  See  7^  Monu^ 
General  v.  Andrew^  The  Momey  General  v.  Bowuer,  anle,  vol.  iiL  633, 714 ;  CoHryn 
V.  Drendi,  iv.  4ia 

(5)  Cited  2  Ves,  67. 
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amounted  to  a  distinct  gift ;  which  was  also  the  ground  of  Harding 
V.  'GZynnjf  1);  and  if  not,  that  case  must  be  considered  as  overruled 
in  T%e  Dtike  of  Marlborough  v.  Lord  Godolphin.  In  Witts  v. 
Boddington  (2)  there  was  a  clear  legacy  by  inference  from  the  lim- 
itation over,  if  there  should  be  no  grand-children.  It  happened  also 
that  the  grand-children  were  the  next  of  kin ;  and  there  was  no 
residuary  bequest. 

Mr.  Stanley  and  Mr.  BeU,  in  support  of  the  Decree.  The  ques- 
tion as  to  the  Lower  Swell  estate  does  not  now  arise.  That  cannot 
be  ripe  for  decision  till  the  death  of  Mrs.  Higgs :  but  her  husband 
may  preserve  his  right  by  assigning  it  immediately  to  a  trustee. 

With  respect  to  the  other  part  of  the  case,  the  construction,  that 
has  been  put  upon  it  by  the  decree,  is  the  most  rational,  and  the 
nearest  to  the  intention,  that  can  be  supposed.  Though  a  power  of 
selection  is  given  to  John  Brown,  the  interest  of  the  children  does 
not  depend  entirely  upon  the  selection  to  be  made  by  him.  All  the 
children  of  Samuel  Brown  and  William  Augustus  Brown  were  in 
the  testator's  contemplation.  The  fair  construction  is,  that  John 
Brown  was  in  fact  made  a  trustee ;  and  had  something 
more  than  a  *  mere  power  of  nomination  and  selection ;  [*  498] 
and  then  there  are  many  authorities  for  the  proposition, 
that  the  trust  shall  not  fail  by  the  death  of  the  trustee.  Doyley  v. 
The  Attorney  General  (3)  is  a  very  strong  case  to  that  effect.  The 
interposition  of  the  Court  on  that  ground  is  said  to  be  confined  to 
charities :  but  though  it  has  been  exercised  more  frequently  in  those 
cases,  yet  it  is  general :  and  in  Moggridge  v.  ThackweU  the  argu- 
ment was  upon  the  general  principle ;  that  in  all  cases  of  the  death 
of  the  trustee  the  power  devolves  upon  the  Court.  Suppose,  there 
was  only  one  child  ;  in  that  case  John  Brown  could  have  no  discre- 
tion. The  distinction  between  a  trust  and  a  power  in  this  respect 
is  not  just.  In  Alexander  v.  Alexander  (4)  Sir  Thomas  Clarke  does 
not  take  that  distinction ;  but  speaks  (5)  of  powers  devolving  upon 
the  Court,  where  by  accident,  as,  the  death  of  persons,  they  cannot 
be  exercised  by  those  persons.  Wherever  there  is  a  clear  intention, 
that  certain  people  shall  take,  and  the  mode  only  is  left  to  the  party, 
that  is  a  trust.  It  does  not  depend  upon  the  use  of  a  particular 
word.  This  Court  looks  to  the  substance ;  according  to  what  Lord 
Hardwicke  says  (6)  in  Godolphin  v.  Godolphin.  Some  of  the 
cases,  which  were  considered  in  BuU  v.  Vardy  (7),  have  had  the 
word  "  desire ":  but  they  do  not  turn  upon  the  particular  word,  if 
the  intention  appears,  that  certain  objects  shall  take,  and  those  ob- 

(1)  1  Atk.  469.  See  that  case  stated  from  the  Register's  Book  in  the  judgment, 
fHMf,  501,  and  from  Mr.  Joddrell's  note,  vol.  viiL  571.     WriM  v.  Jitkyna,  xix.  299. 

(2)  3  Bro.  C.  C.  95 :  stated  from  the  Register's  Book  in  Uie  judgment,  posL 

(3)  1  Vin.  485. 

(4)  2  Ves.  r>40. 

(5)  2  Ves.  643. 

(6)  1  Ves.  23. 

(7)  jMe,  vol.  i.  270.  See  also  Malxm  v.  Keif^hley,  ii.  333,  529,  and  the  coses 
collected  in  Mr.  Sanders's  notes  to  Harding  v.  Glyn,  1  Atk.  469,  and  anUj  vol.  i. 
272. 
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jects  are  pointed  out.  Another  circumstance,  upon  which  there  can 
be  no  doubt,  that  this  is  a  trust,  is,  that  there  is  no  disposition  over. 
7%e  JDvJce  of  Marlborough  v.  Lord  Godolphin  is  plainly  distin- 
guishable. In  this  case  the  person,  who  was  to  execute  the  power, 
died ;  and  never  did  appoint ;  and  thereby  it  is  become  absolutely 
impossible  to  exercise  it :  in  that  an  actual  appointment  was  made 
by  way  of  will ;  and  two  of  the  legatees  died  in  the  life  of  the  tes- 
tatrix ;  and  the  question  was,  not,  what  would  have  been  the  result, 
if  she  had  died  without  attempting  to  execute  the  power,  but, 
whether  those  two  shares  lapsed ;  as  to  which  the  attempt  to  exe- 
cute the  power  failed  by  accident.  Another  distinction  is,  that  was 
a  power  coupled  with  an  interest.  The  object  of  the  power  was  to 
secure  their  obedience  to  Lady  Sunderland,  not  merely  for  the  ben- 
efit of  the  children.  The  distinction  is  exactly  that  pointed  out  by 
Sir  Thomas  Clarke  in  Alexander  v.  Alexander.  In  Madduon  v. 
Andrew  (1)  the  cases,  in  which  powers  have  devolved  on 
[*  499]  the  Court,  are  mentioned ;  the  non-acting,  *  misbehavior, 
or  death,  of  trustees.  The  distinction  between  the  failure 
of  a  trust  by  the  death  of  the  person  to  execute  it,  and  the  case, 
where  that  person  has  attempted  to  execute,  but  the  performance 
fails  by  the  death  of  the  object,  is  clear  and  well  founded ;  and  is 
recognized  in  the  two  cases  last  mentioned. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  As 
to  the  Lower  Swell  estate,  what  right  have  I  to  give  an  opinion 
upon  that  7  It  is  a  legal  estate.  It  is  not  in  a  trustee.  I  am  not 
called  upon  to  make  a  trustee  convey.  An  ejectment  may  be 
brought. 

Mr.  Stratford^  in  reply.  Certsunly  as  to  that  estate  an  ejectment 
might  be  brought.  No  declaration  of  any  right  as  to  that  is  called 
for. 

With  respect  to  the  other  estate,  the  great  difference  is  as  to  what 
may  be  supposed  a  trust,  and  what,  a  power.  Harding  v.  6/yn,  if 
not  distinguishable  both  from  this  case  and  The  Dvke  of  Marl- 
borough V.  Lord  Godolphin,  must  be  considered  as  over-ruled  by 
that  case.  It  may  be  distinguished  upon  the  word  '^  desire ;"  which 
according  to  many  determinations  amounts  to  a  gift.  DoyUy  v. 
The  Attorney  General^  so  far  as  it  did  not  relate  to  the  charity,  as 
to  which  it  is  out  of  the  question,  went  upon  the  same  ground  as 
Harding  v.  Glyn.  It  was  an  execution  of  a  gift  in  shares  and  pro- 
portions, in  the  mode  prescribed  by  the  testator.  In  Witts  v.  Bod- 
dington  there  was  a  gift  to  the  grand-children  by  impUcation.  The 
circumstance  of  a  defective  execution  attempted  in  The  Duke  of 
Marlborough  v.  Lord  Godolphin  makes  the  stronger  in  favor  of  this 
Defendant.  If  the  Court  will  not  aid  that,  they  will  not  interfere, 
where  there  has  been  no  attempt  to  execute  the  power.  The  case, 
that  has  been  put,  supposing,  there  had  been  only  one  child,  is  plau- 
sible :  but  that  is  not  the  case ;  and  even  in  that  case,  if  John  Brown 

(1)  1  Ves.  57. 
VOL.  V.  29* 
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had  died  without  expressing  any  disapprobation  of  that  one,  his  con- 
sent might  be  implied  from  his  silence.  If  it  were  material,  it 
might  be  contended,  that  the  gift  to  the  children  of  William  Augus- 
tus Brown  is  to  take  place  only,  if  there  should  be  no  appointment 
to  the  children  of  Samuel.  The  testator  has  intrusted  John  Brown 
to  say,  which  of  the  children  of  Samuel  should  take:  then  who  can 
say,  which  shall  take,  and  in  what  proportions  ?  Can  the 
•word  "such"  be  construed  "all?"  Are  not  some  [•SOO] 
necessarily  excluded  ? 

July  I8th.  Master  or  the  Rolls  [Sir  Richard  Pepper 
Arden].  I  am  extremely  glad  this  cause  has  been  reheard  ;  for  it 
has  afforded  me  the  opportunity  of  looking  very  narrowly  into  the 
case  of  The  Duke  of  Marlborough  v.  Lord  Oodolphin.  The  prin- 
cipal case  has  been  very  well  argued ;  and  I  have  had  the  oppor- 
tunity of  giving  myself  every  information  upon  a  point,  certainly  of 
no  little  difficulty  and  doubt :  but  notjvithstanding  the  arguments, 
which  for  a  time  shook  my  opinion,  upon  full  consideration  I  think, 
the  decree  ought  not  to  be  altered. 

I  have  looked  into  the  case  I  mentioned  ;  and  if  my  decree  was 
contradictory  to  that,  I  should  have  paused,  before  I  should  have 
held,  such  a  decree  ought  to  stand  against  the  authority  of  Lord 
Hardwicke,  in  a  cause,  upon  which  his  Lordship  must  have  taken 
very  considerable  pains,  from  the  great  magnitude  of  the  property ; 
and  I  am  very  glad  to  find,  I  can  affirm  my  decree  without  infring- 
ing upon  the  authority  of  that  decision.  If  it  would  have  that 
effect,  I  should  not  set  up  my  own  opinion  against  that  of  so  great 
a  man,  (a)  in  a  cause  of  that  iiature,  and  which  must  have  under- 
gone so  much  consideration  by  him. 

It  is  to  be  observed  upon  the  circumstances  of  this  case,  that  the 
whole  interest  the  testator  bad  in  the  Brize  Norton  estate  is  given  to 
John  Brown  upon  certain  trusts ;  and  after  those  trusts  are  performed 
he  authorizes  and  empowers  him  to  dispose  of  the  surplus  rent  in 
this  manner.  Upon  this  disposition  and  the  facts,  that  have  taken 
place,  the  question  is,  whether  this  sentence  in  the  will,  upon 
which  the  question  arises,  is  to  be  considered  as  merely  giving  John 
Brown  a  power  if  he  thinks  fit,  to  give  the  profits  of  the  farm,  of 
which  he  was  the  trustee,  to  the  children  of  Samuel  Brown  or  Wil- 
liam Augustus  Brown,  or  whether  upon  the  true  construction  it  is 
any  thing  more  or  less  than  a  mere  trust  in  him,  with  a  power  to 
single  out  any  he  might  think  more  deserving,  but  a  gift  to  him  in 
trust  for  those  children  at  all  events ;  and  I  am  of  the  same  opinion, 
upon  very  full  consideration,  and  after  the  very  able  arguments  I 
have  heard  to  shake  that  opinion,  that  it  is  a  trust,  and  not  a  power 
in  John  Brown  ;  and  that  his  non-exercise  of  that  power, 
or  the  circumstance  of  his  being  incapable  of  •exercising  [•SOI] 
it,  will  not  prevent  the  objects  of  the  testator's  bounty 

(a)  See  notice  of  him,  cm/c,  1  V.  16,  note  (a). 
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from  taking  in  some  manner ;  though  the  power  of  distribution  on 
account  of  the  death  of  the  trustee  cannot  now  be  exercised,  (a) 

There  is  no  doubt  as  to  the  question  between  the  residuary  legatee 
and  the  next  of  kin.  No  petition  of  rehearing  has  been  presented  by 
the  next  of  kin ;  and  most  unquestionably^  if  this  interest  is  not  well 
given  by  the  will,  it  passes  by  the  residuary  disposition.  (1) 

As  to  the  point,  which  is  the  subject  of  the  rehearing,  the  Counsel 
have  very  properly  endeavored  to  prove,  this  was  not  a  trust,  but  a 
power.  If  that  is  so,  their  ailment  must  prevail ;  for  I  freely 
admit,  the  power  has  not  been  exercised ;  and  it  is  such  a  power 
as,  I  agree,  the  Court  cannot  exercise :  and  if  it  has  not  been  exer- 
cised by  the  party,  it  does  not  devolve  upon  the  Court.  The  ques- 
tion therefore  is,  whether  there  is  any  thing,  from  which  an  intention 
appears,  that  the  children  of  Samuel  Brown  and  William  Augustus 
Brown  were  the  objects,  to  whom  the  testator  meant  to  give  this 
interest,  with  a  power  only  in  John  Brown  to  select  or  apportion,  if 
he  saw  any  reason  to  give  a  preference. 

The  two  cases,  most  relied  on  upon  both  sides,  are  Harding  v. 
Glyuy  in  support  of  the  decree,  and  The  Duke  of  Marlborough  v. 
Lord  Oodolphin  against  it ;  as  affording  a  proof,  that  words  of  this 
sort  are  to  be  construed  as  powers,  and  not  as  trusts.  T  have  taken 
some  time  to  look  into  those  cases,  and  Witts  v.  Bodditigton ;  in 
order  to  be  quite  sure,  that  the  real  state  of  those  cases  agrees  with 
the  reports ;  and  I  have  extracted  the  small  differences,  that  do  ap- 
pear in  the  Register's  Book,  as  contrasted  with  the  printed  reports. 
First,  as  to  Harding  v.  Glyn.  It  is  not  reported  by  itself  in  Vesey, 
but  is  mentioned  in  the  argument  of  The  Duke  of  Marlborough  v. 
Lord  Godolphin,  This  case  is  reported  in  Atkyns,  but  extremely 
short ;  and  the  statement  pretty  nearly  agrees  with  the  other  book. 
But  I  will  state  it  from  the  Register's  Book  (2). 

The  testator  gives  to  his  wife  all  his  estate,  leases,  and  interest, 
in  his  house  at  Hatton  Garden,  and  all  the  goods,  &c. ;  but  did  de- 
sire her  at  or  before  her  death  to  give  such  lease,  &.c.  unto 
[*  502]  and  amongst  *  such  of  his  own  relations  as  she  should  think 
roost  deserving  and  approve  of.  The  bill  states  that  the 
wife  made  her  will ;  and  thereby  bequeathed  to  the  Plaintiff  Eliza- 
beth Stacy  500/.  to  the  Plaintiff  Harding  Stacy  500Z. ;  and  then 
proceeded  thus :  ''  Iteniy  I  give  and  bequeath  to  Henry  Swindell  of 
Tongeson  all  my  estate,  right,  title  and  interest  of  and  in  all  my 
messuage  in  Hatton  Garden  ;"  and  which  said  messuage  is  the  house, 
which  her  husband  bequeathed  in  manner  aforesaid ;  and  the  testa- 
trix gave  to  Caleb  Harding  all  her  plate  and  500/. ;  and  after  giving 
several  legacies  gave  the  residue  to  Rokeby  and  Claget ;  and  made 
them  executors ;  and  soon  after  died,  without  having  given  at  or  be- 
fore her  death  the  goods  in  the  house  in  Hatton  Garden,  or  without 
having  disposed  of  any  of  her  husband's  jewels  to  his  relations; 

(a)  See  post,  504,  note  (a), 

(1)  See  the  note,  ante,  vol.  iv.  716. 

(2)  Register's  Book,  1738,  A. 
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though  the  Plaintiffs  charged,  that  the  said  testatrix  Elizabeth  Har- 
ding not  having  any  property  in  the  said  furniture  and  jewels,  but 
only  for  life,  and  a  limited  power  of  disposing  of  the  same  to  her 
husband's  relations,  which  she  has  not  done,  therefore  they  ought 
to  be  distributed  among  his  relations  according  to  the  Statute  of 
Distributions  of  Intestates'  estates  (1).  The  decree  declares,  that 
the  Defendant  Henry  Swindell  the  son  is  entitled  to  the  leasehold 
house  in  Hatton  Garden  devised  to  him  by  the  will  of  the  said 
Elizabetli  Harding  pursuant  to  the  power  given  her  by  the  will  of 
her  husband.  But  it  does  not  appear  to  me,  that  this  person,  to 
whom  that  house  was  given,  was  one  of  the  next  of  kin  of  the  testa- 
tor. The  decree  then  proceeds  to  declare,  that  so  much  of  the 
household  goods  in  Hatton  Garden  and  other  personal  estate  of  the 
said  Nicholas  Harding,  devised  by  his  will,  which  she  did  not  dispose 
of  according  to  the  power  given  her  thereby,  in  case  the  same  re- 
main in  specie,  or  the  value  thereof,  ought  to  go  to  the  next  of  kin 
of  the  testator,  and  be  divided  equally  amongst  them,  to  take  place 
from  the  time  of  the  death  of  the  said  Elizabeth  Harding ;  and  that 
the  devise  of  the  plate  to  Caleb  Harding  pursuant  to  the  power 
given  by  her  husband's  will  is  a  good  devise. 

The  Court  seems  to  have  held  that  under  the  word  '^  relations  " 
she  might,  if  she  thought  fit,  include  persons,  not  next  of  kin ;  but 
as  to  so  much  as  she  had  not  disposed  of,  it  would  go  to  such  per- 
sons as  were  next  of  kin  according  to  the  Statute  of  Distributions. 

The  Counsel  for  the  Defendants  were  so  conscious  of 
*  this  case  pressing,  as  it  certainly  does  upon  all  principles,  [*  503] 
upon  the  determination  of  the  present  case,  that  they  con- 
tended, that  if  that  case  does  bear  upon  the  present,  it  was  over- 
ruled by  7%e  Dvke  of  Marlborongh  v.  Lord  Godolphin;  and  indeed 
if  that  case  was  contradictory  to  it,  that  might  have  been  argued. 
But  I  do  not  find  any  opinion  of  Lord  Hardwicke  tending  to  show, 
he  disapproved  of  the  former  case.  Harding  v.  Glyn  appears  to 
differ  in  no  other  respect,  but  that  in  that  case  there  are  words  of 
request  and  desire ;  for  the  power  was  as  extensive.  There  is  as 
great  power  of  selection.  It  does  not  fix  upon  any  particular  per- 
sons ;  and  it  could  go  only  to  such  as  the  person  having  the  power 
should  think  deserving  and  approve  of;  and  but  for  the  words  of 
desire  and  request  there  is  no  difference  between  this  case  and  that. 
The  Court  could  not  have  exercised  for  the  testatrix  in  that  case 
that  power  of  approbation  and  selection. 

Another  case,  much  relied  upon  in  favor  of  his  trust,  was  Wiiis  v. 
Boddingion.  The  Report  of  that  case  is  very  short.  It  is  very 
material  to  state  that  case  accurately ;  for  when  it  is  considered,  it 
can  hardly  be  said  to  bear  upon  this  question ;  for  there  was  a  deci- 
sive intention,  that  at  all  events,  if  there  were  grand-children,  they 
should  take.     The  case  is  this  (2).     Lee  Steere  by  his  will  gave  to 

(1)  22  &  23  Char.  H.  c.  10;  29  Char.  IL  c  a 

(2)  Register'B  Book,  1789,  660. 
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bis  wife  the  use  and  enjoyment  during  her  life  of  all  his  watches, 
jewels,  &c.  with  power  for  her  by  will  or  otherwise  to  give  and  be- 
queath the  same  unto  and  amongst  some  one  or  more  of  the  child  or 
children  of  his  said  daughter  Martha  in  such  manner  and  proportions 
as  she  his  said  wife  shall  think  proper :  but  in  case  no  such  children 
of  his  said  daughter  should  be  alive  at  the  time  of  his  wife's  decease, 
then  he  desired  or  directed  her  to  give  or  leave  the  same  unto  some 
one  or  more  of  his  own  relations,  so  that  the  same  should  not  at  any 
time  or  in  any  manner  go  to  any  of  the  family  of  Witts. 

Elizabeth  Steerc  made  her  nvill,  as  follows : 

<<  The  family  plate  and  jewels  I  will  not  bequeath  to  any  grand* 
child  ;  but  as  a  sincere  mark  of  esteem  for  my  husband's  memory 
leave  them  to  be  disposed  of  as  he  has  mentioned  in  his  will  if  I  did 

not  leave  them  to  either  of  the  children." 
[*  504]  •  So  I  do  not  think,  the  great  opinion  of  Lord  Thurlow 
can  be  called  in  aid  of  the  construction  contended  for  in 
this  case ;  for  in  that  will  there  was  that,  which  is  decisive,  that,  if 
there  were  any  grand-children  of  the  testator's  daughter  Martha,  he 
intended,  such  grand-cliildren  or  grand*child  should  have  it. 

Several  other  cases  were  mentioned ;  which  it  is  not  material  to 
detail :  the  question  being  only  as  to  the  principle  to  be  deduced 
from  them.  There  is  one  string  of  cases,  such  as  Pierson  v.  Gar- 
net  (1).  Though  they  were  not  much  relied  upon,  the  principles  of 
them  apply  directly  to  the  present  case.  It  appears  to  me  upon 
looking  very  accurately  into  those  cases,  that  it  is  perfectly  clear, 
that,  though  the  power  is  given  in  such  a  manner,  as  clearly  to  show, 
a  great  latitude  of  selection  was  intended,  such  as  the  Court  could 
not  possibly  take  upon  themselves  to  exercise,  and  though  there  was 
as  much  reason  in  those  cases  as  in  this  to  contend,  that  the  testator 
meant  only  such  as  should  be  selected,  yet  in  all  those  cases  the 
Court  have  held,  that  there  was  a  clear  trust,  with  a  power  to  be 
exercised ;  and  that  the  non-exercise  of  that  power  could  not  prevent 
the  Court  from  giving  it  to  the  objects  of  the  trust.  It  is  said,  that 
in  that  case  it  is  hardly  possible  to  know,  what  the  testator  meant ; 
and  he  had  no  wish  to  give  to  descendants,  except  those  to  be 
selected ;  and  the  argument  urged  is,  that  in  all  those  cases  the 
Court  is  to  see,  whether  an  intention  appears,  that  the  person  shall 
have  a  trust  reposed  in  him,  leaving  him  nothing  but  a  power  of  dis- 
tribution ;  and  if  so,  though  a  power  of  selection  is  added,  which,  I 
admit,  the  Court  cannot  exercise,  yet  the  moment  it  is  determined 
to  be  a  trust,  that  trust  shall  never  fail  by  the  non-execution,  or  the 
inability  of  the  trustee  to  exercise  it  (a). 

(1)  2  Bro.  C.  C.  38,  226;  Prec.  Chan,  edition  by  Mr.  Finch,  210. 

{a)  Gibhs  y.Marchy  2  Metcalf,  243,  251,  253;  4  Kent,  (5th  ed.)  343,^44;  BuU 
V.  Vardy^  wnity  1  V.  270,  note  (a) ;  Sugden,  Powers,  (4th  Lond.  ed.)  397,  et  seq. ; 
2  Story,  Eq.  Jur.  §  1061,  1068, 1068  a,  1069,  1070, 1071,  1072,  and  a  full  and 
thorough  discussion  of  Uiis  subject  in  the  text  and  notes.  See  also  the  numerous 
cases  referred  to  in  the  notes.  See  farther  1  Story,  £q.  Jury,  §  98 ;  Piergon 
v.  Oflmcf,  2  Bro.  C.  C.  (Am.  ed.  1844,)  47,  note  (o),  231,  note  (c) ;  Harland  t.  7V^, 
1  ib.  144 ;   Wynm  v.  Hawkins,  ib.  181 ;  Padmore  v.  bimning,  7  Sim.  644 ;  Hood 
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Lord  Kenyon  in  Pierson  v.  Garnet  refers  to  Richardson  v.  Chap- 
man  (1)  ;  which  is  a  very  material  case.  It  went  to  the  House  of 
Lords  from  the  decree  of  Lord  Northington.  It  shows,  that,  how- 
ever difficult  it  may  be  to  select  the  persons  intended,  and  though 
it  must  depend  from  the  nature  of  the  trust  upon  the  opinion  of  the 
trustees  as  to  the  merit  of  the  persons,  who  are  the  objects,  yet  the 
Court  will  execute  even  a  trust  of  that  nature,  if  the  trustee  shall 
either  neglect  to  execute,  or  be  disabled  from  executing,  or  shows 
by  his  conduct  any  intention  not  to  execute,  it,  as  the  tes- 
tator *  intended  he  should  execute  it.  When  one  reads  [*505] 
the  nature  of  that  trust,  how  difficult  it  was  to  make  the 
selection,  it  is  decisive  to  show,  the  Court  must  do  it ;  though  the 
trust  is  in  its  nature  so  discretionary.  In  that  case  there  was  an 
absolute  gift  by  the  Archbishop  of  his  options  upon  a  trust.  See, 
what  that  trust  is :  to  present  such  of  persons  mentioned,  a  very 
large  number,  not  only  particular  persons,  but  domestics  and  other 
friends,  according  to  their  discretion.  They  could  not  have  given 
among  all  the  objects ;  which  may  be  done  in  this  case.  In  that 
there  must  have  been  some  selection  ;  and  the  persons  to  take  could 
only  take  according  to  the  sound  discretion  exercised  by  the  trustees. 
That  case  is  well  known ;  and  made  a  great  noise.  Therefore  there 
is  no  occasion  to  state  it.  The  trustee  tried  first  to  give  as  much  as 
he  could  to  himself.  At  all  events  he  could  not  give  it  to  himself. 
He  then  fixed  upon  a  person,  with  whom  he  appeared  to  have  made 
a  bargain  for  a  living  by  his  presenting  that  person  and  then  getting 
him  to  exchange.  All  this  was  put  an  end  to ;  and  then  finding, 
he  could  not  make  that  exchange,  he  made  a  presentation  to  Mr. 
Venner ;  swearing  positively,  that  he  made  it  without  any  condition 
or  restriction  whatsoever ;  and  that  he  did  verily  believe  that  person 
to  be  the  most  proper  person  according  to  the  trust.  Lord  North* 
ington  thought  it  that  sort  of  trust,  that  this  Court  could  not  exe- 
cute ;  that  he  could  not  judge  of  the  merits  of  those  persons  :  that 
it  was  left  entirely  to  them ;  and  he  dismissed  the  bill :  thinking, 
he  could  not  interfere.  Upon  the  appeal,  very  luckily  for  the  ap- 
pellant Dr.  Richardson,  the  other  persons,  who  stood  prior  to  him, 
not  appearing,  the  House  of  Lords  reversed  the  decree ;  and  order- 
ed the  presentation  to  be  made  to  the  appellant  Dr.  Richardson. 

Lord  Kenyon  alluded  to  this  case,  as  establishing,  that  if  a  trust 
can  by  any  possibility  be  exercised  by  the  Court,  the  non-execution 
by  the  trustee  shall  not  prejudice  the  Cestui  qm  trusts. 

Then  it  comes  to  the  only  question  ;  whether  this  is  a  trust  or  a 
power.  The  distinction  between  a  trust  and  a  power  (2)  is  very 
nice,  I  admit ;  when  we  come  to  see  The  Duke  of  Marmrough  v. 

V.  C6Ty  2  Mylne  &,  Craig,  684 ;  Ford  v.  Fowler,  3  Beavon,  146, 147 ;  Pope  v.  Pope, 
10  Sim.  1. 

If  the  trustee  should  decline  or  refuse  to  act  at  all,  the  Court  would  appoint 
other  truateeB,  if  necessary,  to  cany  the  trust  into  effect  De  Pejfster  v.  Clenden- 
tfifi-,  8  Paige,  296 ;  2  Story,  Eq.  Jur.  1061. 

7l )  5  Bro.  P.  C.  400.    See  Potter  v.  Chapman,  Amb.  98. 

(2)  Post,  856. 
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Lard  Godolphin.  In  that  case  it  was  held  merely  a  power.  I  con- 
fess, if  it  were  not  for  that  authority,  I  think,  there  is  great  reason 
to  contend,  that  it  was  an  absolute  gift  to  the  children, 
[*  506]  with  a  power  of  *  selection  only.  The  Report  is  nearly 
accurate.  The  testator  by  his  will  gave  an  absolute  legacy 
of  30,000/.  to  his  wife.  He  appointed  executors ;  and  made  his 
eldest  son  residuary  legatee.  The  Register's  Book  (1)  states  the 
words  of  the  codicil  as  follows : 

'^  My  farther  will  and  meaning  is,  that  the  legacy  given  and  be- 
queathed by  this  my  will  to  my  wife  shall  be  to  her  own  use  and 
benefit  for  and  during  her  natural  life  only ;  and  from  and  after  her 
decease  the  said  whole  legacy  be  divided  and  distributed  amongst 
such  of  my  children  and  in  such  manner  and  proportions  as  the  said 
Countess  shall  by  any  deed  or  instrument  in  writing  or  by  her  last 
will  direct  and  appoint,  and  to  no  other  use  or  purpose  whatsoever ; 
and  for  the  better  performance  of  the  same  my  will  is,  that  the  said 
legacy  and  every  part  and  parts  thereof  shall  from  time  to  time  be 
placed  out  and  disposed  of  by  my  executors,  and  the  survivor  and 
survivors  of  them,  with  the  approbwttion  of  the  said  Countess  and  for 
her  benefit." 

Lord  Hardwicke  upon  consideration  of  this  case  was  of  opinion, 
that  it  was  a  mere  power,  and  not  a  trust :  the  legacy  was  to  such 
children  as  she  should  appoint,  and  to  nobody  else ;  he  could  not 
find  any  intention  in  favor  of  the  children,  except  as  they  were  ob- 
jects of  her  bounty,  as  well  as  of  his.  His  Lordship  does  not,  as  I 
have  before  observed,  seem  to  quarrel  with  Harding  v.  Glyn ;  and 
he  considered  it  merely  upon  the  question,  whether  it  was  a  trust  or 
a  power. 

If  therefore  this  is  a  power,  the  power  not  being  exercised,  no 
person  can  claim  to  have  it  exercised  at  all.  I  think,  I  am  also  war- 
ranted by  Harding  v.  Glyn  to  say,  that,  wherever  the  whole  interest 
is  given,  as  it  is  in  this  case  as  to  the  Brize  Norton  estate,  and  in « 
words,  which,  I  see,  were  much  relied  upon  at  the  former  hearing, 
namely,  *'  to  employ,"  he  is  clearly  made  a  trustee,  and  for  the  whole 
interest.  I  cannot  think,  the  words  "  authorize  and  empower  "  can 
have  the  effect  of  turning  this  into  a  mere  power.  Such  words  are 
little  more  than  a  declaration,  what  are  the  trusts,  for  which  that 
person  is  already  made  a  trustee.  What  does  he  authorize  and  em- 
power him  to  do  ?  To  receive  the  remainder  of  the  rent, 
[*507]  to  take  100/.  a-year  to  himself,  &c.  Those  words  ♦  seem 
inserted,  because  he  was  to  be  a  trustee  for  himself  to  a 
certain  point.  I  was  of  opinion  before,  and  upon  full  consideration 
I  am  still  of  opinion,  that  the  Court  are  bound  under  those  words  to 
hold,  that  it  was  the  intention,  that  John  Brown  should  give  to  the 
children  of  Samuel  Brown,  or  William  Augustus  Brown ;  with  a 
power  to  select,  as  he  should  think  proper ;  that  the  testator  did  not 
mean,  any  part  of  the  trust  should  remain  unexecuted,  as  long  as 

(1)  Register's  Book,  1750, 97. 
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there  were  children ;  and  the  fair  construction  is  to  give  it  to  the 
children. 

I  have  very  fully  considered  this  point.  It  is  certainly  a  point  of 
considerable  di^culty :  but  upon  the  best  consideration  my  opinion 
remains  unaltered ;  that  upon  the  true  construction  of  this  will,  and 
the  principles  laid  down  in  Pierson  v.  Garnet  and  the  other  cases,  (a) 
this  is  a  trust,  and  the  trustee  having  died  without  executing  it,  or 
transgressing,  or  refusing  to  execute  it,  shall  not  prevent  its  being 
held  an  absolute  benefit  for  the  objects,  with  a  power  to  give  a  prefer- 
ence. I  put  this  case  at  the  former  hearing.  Suppose,  there  had 
been  but  one  child.  The  trustee  in  that  event  could  not  possibly 
select,  or  strictly  execute  his  trust.  He  could  not  say,  that  child 
was  more  deserving,  nor,  that  he  was  undeserving.  In  Pierson  v. 
Garnet  there  is  no  doubt,  that  if  Mr.  Pierson  dies  without  making 
the  selection,  if  he  thinks  proper  not  to  give  it  to  any,  it  would  be  a 
trust  for  all.  It  was  not  contended  that  it  would  be  an  intestacy  in 
that  event ;  as  it  must  be,  if  the  argument  now  urged  prevails.  In 
BuU  v.  Vardy  (I)  Lord  Chief  Baron  Eyre's  opinion  and  reasoning 
are  in  fisivor  of  my  opinion.  The  testator  did  not  give  to  his  wife 
any  interest  in  the  general  produce  of  his  estate  :  so  it  was  a  mere 
power.  The  Chief  Baron  asks,  whether  it  can  be  considered,  that 
a  testator  giving  a  power  to  give  1002.  to  A.  intended  A.  to  have 
that  sum  at  all  events ;  and  that  it  is  only  a  circuitous  vmy  of  giving 
that  sum  to  A.  It  is  impossible  from  the  very  nature  of  it ;  for 'it 
would  be  an  absolute  gift  at  all  events ;  whether  the  power  was  exer- 
cised, or  not.  As  to  the  800Z.  there  were  no  objects  pointed  out. 
As  to  the  other  two  sums  it  was  a  mere  power :  the  testator  not  hav- 
ing bequeathed  the  thing,  or  given  any  interest  in  it.  The  Chief 
Baron  was  of  opinion,  they  were  words  of  power,  and  not  of  trust ; 
and  I  freely  own,  I  agree  with  h^n  upon  that  will.  But  upon  this 
will  there  is  sufficient  to  show,  the  testator  meant  a  bounty  to  the 
children ;  that  he  considered  them  as  the  objects :  with  a  power  only 
to  John  Brown  to  select,  if  he  should  find  any  of  them  more  deserv- 
ing than  another. 

I  am  very  glad,  this  case  has  been  so  well  discussed.  [•  508] 
It  has  given  me  an  opportunity,  which  I  always  should 
wish  for,  when  any  opinion  of  mine  seems  to  clash  with  that  of  so 
great  a  man  as  Lord  Hardwicke.  This  was  certainly  a  very  proper 
cause  to  be  reheard.  The  deposit  must  be  paid  to  the  Plaintiflfs  ; 
and  the  Defendants  as  residuary  legatees  will  get  all  the  rest :  but  if 
these  were  parties,  whose  circumstances  made  it  an  object,  I  should 
not  think,  they  ought  to  pay  for  bringing  this  re-hearing  forward. 

With  respect  to  the  Lower  Swell  estate,  I  desire,  it  may  not  be 
understood  to  be  my  present  opinion,  that  there  is  a  trust  as  to  that. 
My  opinion,  as  far  as  it  goes,  without  deciding  a  point,  which  I  am 


(a)  See2  Bro.  (Am.  ed.  1844,)  231,  note  (c),  and  cases  cited,  p.  37,  note  (1). 
'    AnU,  vol.  L  270;  [note  (hy\ 


(1) 
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not  obliged  to  decide,  is  with  the  Defendants.     But  I  shall  make  no 
declaration  as  to  that.  (1)  

See,  anU,  the  notes  to  S.ai  V.  708. 
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Objections  by  a  purchaser  by  auction,  1st,  that  a  way  round  and  across  a  meadow 
was  not  specified :  (a)  2dly,  on  account  of  a  bidding  for  the  Plaintiff:  a  specific 
performance  was  decreed  with  costs,  (b) 

The  object  of  the  bill  was  to  obtain  a  specific  performance  of  an. 
agreement  entered  into  by  the  Defendant  to  purchase  a  meadow, 
called  Burnett's  Meadow  near  Clewer ;  which  was  sold  by  auction 
to  the  Defendant  for  950/. 

The  principal  objections  made  by  the  Defendant  were,  first,  that 
the  premises  were  described  as  a  meadow,  consisting  of  fifteen  acres, 
without  any  notice  of  a  way  round,  and  a  foot-path,  across  it : 
secondly,  that  the  lot  was  raised  to  an  extravagant  price  by  pufling. 

(1)  See  post,  the  decree  affirmed  upon  appeal  by  Lord  Eldon,  C.  vol  viii.  561, 
and  by  the  House  of  Lords  in  4813.  Cole  v.  Wade,  zvL  27;  fTaUar  v.  Maunde^ 
xix.424. 

(a)  See,  ante,  CaJverky  v.  WiUtams,  1  V.  210,  note  (a) ;  Calcrqfl  v.  Roebuck,  ib. 
221,  note  (a);  Craven  v.  TickeU,  ib.  60,  note  («);  1  Sugden,  Vend.  &  Purch.  (6th 
Am.  ed.)  ch  7,  §  4,  p.  536, 537,  and  notes,  and  cases  cited  ;  Chitty,  ConL  (6th  Am. 
edj  295-297,  and  notes ;  2  Kent,  (5th  ed.)  468^7J. 

But  specific  performance  will  be  refused  where  there  is  any  subiUnUial  defect  in 
the  estate  sold,  or  any  imposition  or  fraud  upon  the  purchaser.  Abbott  v.  AUetu,  2 
Johns.  Ch.  519 ;  Johnson  v.  Geer,  ib.  546 ;  Chestemum  v.  Gardner,  5  ib.  29 ;  Bunipof 
v.  Gardner,  ib.  79;  Deniston  v.  Morris,  2  Edw.  27;  Bumpas  v.  Platner^  1 
Johns.  Ch.  213;  PrinsrU  v.  &mueZ,  1  Litt  46;  fFoods  v.  Hall,  1  Dev.  Eq.  411 ; 
Shencood  v.  Salmon,  5  Day,  439 ;  1  Story,  Eq.  Jur.  §  142,  et  seq. 

lb)  See  note  (a),  to  Bramtey  v.  M,  ante,  3  V.  620 ;  2  Kent,  (5th  ed.)  537,  rf  seq. ; 
1  Sugden,  Vend.  &  Purch.  (6th  Am.  ed.)  19,  [28],  et  seq. ;  Jenkins  v.  Ifogs[,  2  Const 
821 ;  Steele  v.  EUmaker,  11  Serg.  &,  Rawle,  66;  Moncrieffv.  Goldborough,  4  Hair. 
&.  M'Hen.  282 ;  Morehmd  v.  Hmd,  1  Dev.  &.  Bat  35 ;  Wolfe  v.  LuysUr,  1  Hall, 
146 ;  Baham  v.  Bach,  13  Louis.  287 ;  W.  W.  Story,  on  Contracts,  §  183,  note  (5). 

It  is  said  by  Mr.  Chancellor  Kent,  that  in  sound  policy  no  person  ouo^ht,  in  any 
case,  to  be  employed  secretly  to  bid  for  the  owner  against  the  bona  fi&  bidder  at 
public  auction.  2  Kent,  (5th  ed.)  539.  See  also  Crowder  v.  Austen,  3  Bingh. 
368.  The  rule  of  law  upon  this  subject  seems  however  not  to  be  so  strict ;  and 
to  a  certain  extent  bidders  may  be  employed  by  the  seller  to  prevent  sacrifices  of 
the  property  sold.  2  Kent,  (5th  ed.)  537,  538;  WiUiams's  Case,  3  Bland,  186 ;  1 
Madd.  Ch.  Pr.  (4th  Am.  ed.)  324, 325 ;  Fonbl.  Eq.  b.  1,  ch.  4,  §  4,  note  (x),  and  the 
other  authorities  cited  above.  Not  however  to  enhance  the  price.  Morehead  v. 
Hunt,  Woods  v.  HaU,  Wolfe  v.  Lvyster,  cited  above ;  Wheeler  v.  Collier,  M.  &  MaL 
126 ;  Smith  v.  Greenlee,  2  Dev.  Eq.  126 ;  Chitty,  Cont  (6th  Am.  ed.)  298,  692,  and 
notes ;  1  Stoiy,  Eq.  Jur.  §  293.  See  also  Phijmen  v.  Stidmey,  3  Metcalf,  384, 
386,  387;   2'wimng  v.  Morrice,  2  Bro.  C.  C.  326. 
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The  Attorney  General  [Sir  John  Mitford]  and  Mr.  Thomson,  for 
the  Plaintiflf,  pressed  for  a  decree  with  costs :  the  Defendant  having 
raised  several  objections ;  none  of  which  he  could  sustain.  The 
way  round  the  field  was  stated  by  the  answer  to  be  a  public  road  : 
but  upon  the  evidence  it  appeared  to  be  only  a  foot-path  ;  and  the 
answer  stated,  that  the  Defendant  was  owner  of  a  house  and  ground 
adjoining. 

Upon  the  other  objection,  they  said,  the  person  bidding      [*  509] 
for  the  Plaintiflf  was  declared  by  the  auctioneer.     It  was 
put  up  at  900/.     The  Defendant  bid  910/.:  the  person  employed 
for  the  Plaintiflf  bid  920/. :  and  it  was  knocked  down  to  the  Defend- 
ant at  950/. 

The  Solicitor  General  [Sir  William  Grant]  for  the  Defendant, 
observed  upon  the  variance  from  the  description,  and  the  disadvan- 
tage arising  from  this  way ;  which  by  length  of  time  had  become 
very  wide. 

Lord  Chancellor  [Loughborough].  Certainly  the  meadow  is 
very  much  the  worse  for  a  road  going  through  it :  but  I  cannot  help 
the  carelessness  of  the  purchaser ;  who  does  not  choose  to  inquire. 
It  is  not  a  latent  defect. 

Decree  according  to  the  prayer  of  the  bill  with  costs  (1). 

1.  That  a  vendor  (not  professing  to  sell  '<  without  reserve")  may  fairly  employ 
a  single  bidder  to  attend  an  auction  sale,  in  order  to  prevent  his  property  rrom 
being  sacrificed.    See,  ante,  the  note  to  Bramky  v.  My  3  V.  620. 

2.  In  other  cases,  besides  the  principal  one,  and  by  Courts  both  of  Law  and  of 
Equity,  it  has  been  held,  that  where  a  defect  was  plainly  visible,  there  an  affirma- 
tion by  the  vendor  that  no  such  defect  existed,  does  not  bind  hun  to  make  it 
food :  the  imposition  and  fraudulent  intent  may  be  indisputable,  yet  the  vendee 
has  no  right  to  complain,  at  law,  of  a  tori ;  nor,  accgrding  to  the  language  of  the 
present  case,  and  some  others,  will  Equify  relieve  a  man  from  t!ie  consequences 
of  his  own  negligence  and  lachu^  as  to  such  obvious  matter :  Fci/ly  v.  MerrUf  Cro. 
Jac.  387 ;  Paaley  v.  Freeman,  3  T.  R.  54 ;  Grant  v.  Munt,  Coop.  177 ;  Djfer  v. 
Hcargrave,  10  Ves.  507 :  but,  in  other  cases,  it  has  been  held  tlie  misrepresentation 
of  a  fact,  whether  latent  or  patent,  will,  at  all  events  so  long  as  a  purchase  con- 
tract remains  unexecuted,  be  a  sufficient  ground  for  resisting  specific  perform- 
ance ;  if  all  V.  StubbSf  1  Mad.  81 ;  and  if  the  party  who  has  been  misled,  (even  as 
to  a  fact  which  he  had  the  means  of  making  himself  perfectly  acquainted  with,) 
had  paid  a  deposit  on  account  of  such  contract,  he  may  recover  it  back  in  an 
action  for  money  had  and  received.  JTte  Duke  of  Norfolk  v.  fforthVy  1  Campb. 
337. 

3.  Though  authorities  in  accordance  with  the  principal  case  have  been  above 
cited,  yet  Lord  Manners  has  observed  that  he  remembered  the  case  perfectly  well, 
and  that  the  bar  was  not  satisfied  with  the  decision :  Ellco'd  v.  Unndaffy  1  Ball  & 
Beat  249:  coupling  this  declaration  with  the  opinion  declared  by  Sir  Thomas 
Plumer,  in  WaU  v.  Stvhha,  vbi  supra,  it  can  hardly  be  considered  as  a  settled 
point,  whether  the  Court  of  Chancery  would,  or  would  not,  decree  performance  of 
a  contract,  as  to  which  there  had  been  any  sort  of  misrepresentation,  wilful  or  in- 
nocent, with  regard  to  the  most  obviously  patent  fact  But  it  seems  pretty  clear, 
that  if  a  vendor,  or  lessor,  without  entenng  into  an  express  and  formal  warrant, 

(!)  See  1  Ball  &  Beat  249,  250.  For  the  principles  of  equitable  jurisdiction 
upon  sales  by  auction,  with  respect  to  a  defective  description,  see  Calverlty  v. 
HlUiams,  and  Calart^  v.  Roebuck^  antt,  vol.  L  210,  221,  and  the  note,  226;  and 
as  to  the  practice  of  bidding  on  behalf  of  the  vendor,  Bramleyv.  M,  ConoUy  v. 
Parsons,  ante,  vol.  iii.  620,  625,  n. ;  post,  Smiih  v.  Clarke,  xii.  477. 
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has  made  a  representation  which  he,  on  reasonable  grounds  believed  to  be  accu- 
rate ;  though  such  representation  should  prove  to  be  erroneous,  yet,  after  the  con- 
veyance, or  lease,  has  been  completely  executed,  the  purchaser,  or  lessee,  can  ob- 
tain no  relief.  Legge  v.  Croker^  1  Ball  &  Beat  515.  On  the  other  hand,  even 'a 
verbal  representation,  which  is  not  correct,  though  the  party  making  it  believed  it 
to  be  so,  may  render  it  impossible  for  him  ta  obtain  performance  of  an  executory 
contract;  and,  when  one  party  makes  a  representation  which  he  knows  to  be 
false,  but  the  falsehood  of  which  the  other  party  had  no  means  of  knowing,  a 
Court  of  Equitv  will  rescind  a  contract,  after  it  has  been  completely  executed. 
Edwards  v.  M^Ltay^  Coop.  312 ;  S,  C.  on  appeal,  2  Swanst  2S9,  See  the  note  to 
Wakeman  v.  THa  Duchtaa  of  Rutland,  3  V.  233. 
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[1800,  JuLT  21.] 

The  rule,  taken  from  the  Ecclesiastical  Court,  that  a  direction  postponing  the 
payment  of  a  legacy  does  not  prevent  the  vestin^f,  prevails  in  Courts  of  Equity 
as  to  personal  legacies :  unless  a  contrary  intention  can  be  inferred ;  as,  where 
the  time  of  payment  forms  part  of  the  description  of  the  person  to  take,  (a) 
The  vestin?  of  a  residuary  bequest  is  especially  favored,  to  prevent  an  intesta- 
cy ;  and  a  direction,  that  the  interest  should  accumulate  and  be  paid  with  the 
capital,  after  a  deduction  for  maintenance  and  preferment,  is  not  sufficient  to 
prevent  it  As  to  real  estate  the  contrary  rule  prevails,  but  subject  to  excep- 
tions. 

Bequest  to  be  equally  divided  share  and  share  alike :  they  take  in  common ;  and 
no  survivorship,  (h)  [p.  510.] 

A  rehearing  is  the  proper  mode  of  impeaching  a  decree,  not  signed  and  enrolled, 
for  error,  [p.  510.] 

Costs  of  course  upon  a  bill  of  review  for  error ;  where  no  error  in  the  decree, 
[p.  510.] 

Catherine  Underhill  by  her  will,  dated  the  4th  October,  1776, 
disposed  as  follows : 

^'  And  as  to  my  worldly  estate,  after  all  my  just  debts,  funeral  ex- 

(a)  See  Bunch  v.  Hursi^Z  Desaus.  286 ;  Perry  v.  Rhodes,  2  MtupL  140 ;  Mardi 
V.  frheeler,  2  Edw.  156;  Rope  v.  Sotoerby,  T'amlyn,  376;  Howe  v.  PUUtnSj  2 
Mylne  &  Keen,  15 ;  CcddweU  v.  Kinkeady  1  B.  Monroe,  231 ;  Lister  v.  Bradley,  1 
Hare,  10 ;  Vixe  v.  Sfoitev,  2  Dm.  &  Walsh,  659 ;  Watson  v.  Hayes,  9  Sim.  500 ; 
Chesnut  V.  Strong,  1  HiU,  Ch.  128 ;  KSder  v.  WkUeman,  2  Har.  401 ;  Breedon  v. 
~*  3  Myfne  &,  Keen,  289;   Tunstal  v.  Bracken,  1  Bro.  C.  C.  (Am.  ed. 


1844,)  124,  note,  and  see  also  cases  cited  in  other  notes  to  the  same  page ;  2 
Williams,  Executors,  (2d  Am.  ed.)  880,  et  seq. ;  MaduU  v.  Winier,  ante,  3  V.  236 ; 
Batsford  v.  Kebhell,  ib.  363,  note  (h). 

A  legacy  to  be  paid  when  the  legatee  attains  majority,  is  vested,  though  con- 
tingent, and  should  be  paid  to  the  trustee  designated  by  the  will.  CcddweU  v. 
IRnkead,  and  Lister  v.  Bradley,  cited  above.  See  also  Rope  v.  Sowerby,  Tamlyn, 
376 ;  ChidwoHh  v.  Hall,  3  Desaus.  256 ;  O'DriscoU  v.  IGfger,  2  Desaus.  2115 ;  DatD- 
son  V.  KTdlett,  1  Bro.  C.  C.  (Am.  ed.  1844,)  123,  124;  Borne  v.  .^Un,  ib.  182; 
Clapp  V.  Stoughton,  10  Pick.  463 ;  Ferson  v.  Dodge,  23  Pick.  287. 

(6)  2  Williams,  Executors,  (2d  Am.  ed.)  1046, 1047 ;  Perkins  v.  Biwnten,  I  Bro. 
C.C.  118. 

In  America  the  title  by  jointrtenancy  is  very  much  reduced  in  extent,  and  the 
incident  of  survivorship  is  still  more  extensively  destroyed,  except  where  it  is 
proper  and  necessary,  as  in  cases  of  titles  held  by  trustees  and  in  conveyances  to 
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penses,  and  charges  of  proving  this  my  will,  are  paid  and  satis- 
fied, I  give,  devise,  and-  dispose  of,  the  same  in  manner  follow- 
ing:" 

The  testatrix  then  gave  and  bequeathed  to  her  mother  Mary  Snow- 
den  the  legacy  or  sum  of  1000/. ;  to  her  brother  James  Snowden  the 
legacy  or  sum  of  2000/. ;  and  the  legacy  or  sum  of  500/.  to  each  of 
his  children :  to  her  brother*in-law  Jameff  Winter  the  legacy  or  sum 
of  1000/. ;  and  to  his  daughter  Catherine  1500/.  Then 
after  giving  several  other  legacies  in  the  same  *  manner,  [*510] 
she  gave  and  bequeathed  the  interest  or  dividends  of  150/. 
to  Susannah  Winship,  to  be  paid  to  her  half-yearly  for  her  life,  and 
the  principal  at  her  death  to  be  considered  as  part  of  the  residue  of 
her  ^the  testatrix's)  personal  estate ;  and  in  like  manner  she  gave 
and  Dequeathed  the  interest  or  dividends  of  2000/.  to  her  brother 
John  Snowden,  to  be  paid  to  him  half-yearly  during  his  natural  life ; 
and  the  principal  at  his  death  to  go  and  be  considered  as  part  of  the 
residue  of  her  personal  estate.  She  then  gave  some  small  legacies ; 
which  she  directed  to  be  paid  in  twelve  months  after  her  decease ; 
and  devised  to  James  Snowden  and  Jane  Winter,  their  heirs  and 
assigns,  the  house  she  lived  in ;  in  trust  to  permit  her  mother  to  live 
therein  rent  free,  or  to  receive  the  rents  and  profits,  and  to  hold,  en- 
joy, and  make  use  of,  all  the  plate,  linen,  china,  pictures,  house- 
hold goods  and  furniture,  in  the  same  at  the  time  of  her  death,  dur- 
ing her  natural  life. 

And  as  to  the  rest,  residue,  and  remainder,  of  all  her  real  and 
personal  estate,  of  what  nature  and  kind  soever  and  whatsoever,  she 
gave,  devised,  and  bequeathed,  the  same  to  the  said  James  Snow- 
den and  James  Winter,  whom  she  appointed  her  executors,  upon 
trust  to  lay  out  the  same  upon  Government  or  real  securities ;  and 
the  interest  and  dividends  thereof  she  directed  to  go  and  be  paid  to 
her  mother  for  life  ;  and  at  her  death  she  directed  the  house  and 
household  goods,  plate,  linen,  china,  and  furniture,  to  be  sold,  and 
the  money  arising  thereby  with  the  aforesaid  residue  of  her  personal 
estate  she  gave,  devised,  and  bequeathed,  to  the  daughter  of  the  said 
James  Winter  and  to  the  lawful  children  of  the  testatrix's  said  broth- 
ers John  Snowdei\  and  James  Snowden,  to  be  equally  divided  be- 
twixt them,  share  and  share  alike :  the  shares  of  the  sons  with  the 
interest  or  accumulations  thereof  to  be  paid  at  their  ages  of  twenty- 
one  years,  and  of  the  daughters  at  twenty-one  or  marriage,  after  a 
deduction  of  what  may  be  laid  out  for  their  maintenance  and  prefer- 
ment in  the  world. 

husband  and  wife.  4  Kent,  (5th  ed.)  361,  .'iGS.  See  Shaw  v.  Htarmj,  5  Mass. 
522 ;  Burghardl  v.  Turner,  12  Pick.  534 ;  MiUer  v.  MUler,  16  Mass.  59 ;  Mam 
V.  Fhfiktngham,  3  Mass.  352. 

See  also  for  cases  on  this  subject,  2  Hilliard's  Abr.  of  Jjb!w  of  Real  Estate,  ch. 
4,1^42,43,44. 

The  words  "equally  to  be  divided  in  equal  shares,"  in  a  will,  create  a  tenancy 
in  common.    Drayton  v.  Drayton,  1  Desaus.  329. 

So  the  words  "share  and  share  alike."    Bunek  v.  Hurst,  3  Desaus.  288.    See 
also,  WoodgaU  v.  IJnwin,  4  Sim.  129;  JVatooH  v.  Cady,  5  Johns.  Ch.  334. 
VOL.  V.  30 
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The  testatrix  died  on  the  14th  of  November,  1776.  Her  broth- 
ers James  George  Snowden,  in  the  will  called  James  Snowden,  and 
John  Snowden  died ;  the  latter  without  issue :  the  former  leaving 
two  sons  George  Snowden  and  John  Snowden ;  who  died  under 
twenty-one  intestate,  and  without  issue ;  leaving  their  grandfiither 

James  Noble  their  administrator  and  next  of  kin. 
[*511]  •A  bill  was  filed  in  1779  by  Catherine  Winter  and  her 
father ;  and  in  1783  the  usual  decree  was  made,  establish- 
ing the  will,  and  directing  the  accounts.  Several  proceedings  were 
had  in  that  cause,  down  to  the  year  1790;  and  upon  the  26th  of 
July  in  that  year,  the  cause  coming  on  at  the  Rolls  for  fisu-ther  direc- 
tions, a  decree  was  made ;  directing  that  after  certain  deductions 
one  third  of  the  residue  of  32,577/.  14«.  8d.  3  per  cent.  Consoli- 
dated Bank  Annuities  and  of  other  stock  should  be  carried  to  the 
account  of  the  Plaintiff  Catherine  Winter ;  and  that  the  remaining 
two  thirds  should  be  carried  to  the  account  of  the  personal  estate 
of  James  Noble  in  the  cause  of  Wilson  v.  MacJceUy  instituted  upon 
a  bill  against  the  executors  of  Noble  for  an  account  of  his  personal 
estate.  Subsequent  orders  were  made  upon  t|»e  same  ground,  that 
the  residue  of  the  personal  estate  of  Mrs.  Underbill  vested  in  thirds. 

Catherine  Winter  having  attained  the  age  of  twenty-one  in  1796, 
and  married  James  Bolger,  they. filed  this  bill  against  the  executors 
of  Noble  and  Legatees  under  his  will ;  stating,  that  the  decree  pro- 
nounced in  1790,  has  not  been  enrolled ;  and  therefore  the  Plain- 
tiiSs  are  not  entitled  to  file  a  bill  of  review,  but  are  entitled  to  have 
it  re-considered  by  a  bill  in  nature  of  a  bill  of  review,  and  to  have 
that  decree  and  two  orders,  made  upon  the  30th  of  July,  1793,  and 
the  31st  of  March,  1794,  reversed ;  on  the  ground  that  the  residue 
under  the  will  of  Mrs.  Underbill  did  not  vest  in  any  of  her  residuary 
legatees,  unless  such  residuary  legatee  should  attain  twenty-one,  or, 
if  a  daughter,  be  married ;  and  that  George  Snowden  and  John 
Snowden  having  died  under  the  age  of  twenty-one,  the  whole  resi- 
due vested  in  Catherine  Bolger.  The  bill  prayed  a  declaration 
accordingly. 

The  Attorney  General^  [Sir  John  Mitford]^  for  the  Defendants 
objected  to  the  bill,  as  irregular ;  and  that  the  question  ought  to  have 
been  brought  forward  upon  a  re-hearing.  It  was  agreed,  however, 
that  the  cause  should  proceed ;  and,  if  the  plaintiffs  could  sustain 
the  point,  that  it  should  be  brought  on  in  the  regular  form. 

The  Solicitor  General,  [Sir  William  Grant],  Mr.  Campbetty  and 
Mr.  Mackintosh,  for  the  Plaintiffs.  The  Plaintiffs  contend,  that 
either  the  whole  in  the  event,  that  has  happened,  belonged  to  Cath- 
erine Bolger  by  implied  survivorship,  upon  the  supposition,  that  this 
was  a  joint  bequest,  till  the  parties  should  attain  twenty- 
[*  51 2]  one,  or  upon  the  supposition,  *  that  the  shares  were  imme- 
diately given  as  divided  shares,  but  did  not  vest  till  the  age 
of  twenty-bne  respectively,  one  third  in  her  own  right,  and,  as  one 
of  the  next  of  kin  of  the  testatrix,  a  share  of  the  other  two  thirds, 
as  being  undisposed  of. 
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In  the  first  pert  of  the  will  several  legacies  are  given  absolutely 
to  each  of  these  residuary  legatees  and  other  persons.  The  testatrix 
intended  only  what  was  strictly  necessary  for  their  maintenance  to 
be  applied  during  their  infancy.  It  is  clear,  that  if  it  were  not  for 
the  direction  for  payment  at  the  age, of  twenty-one,  the  vesting 
would  not  take  place  till  that  period :  but  it  is  said  upon  that  direc^ 
tion,  that  the  payment  only  is  suspended.  That  was  the  argument 
used  upon  the  will  of  Mary  Snowden  in  a  cause  (1)  between  the 
same  parties :  in  which  your  Lordship,  reversing  the  decree  of  the 
Master  of  the  Rolls,  held,  that  the  whole  residue  under  that  will 
survived  to  this  Plaintiff.  In  some  respects  the  residuary  clause  in 
that  will  entirely  agrees  with  this  :  in  others,  I  admit,  there  is  a  con- 
siderable difference.  Your  Lordship  in  that  case  disapproved  of  the 
rule  upon  this  subject,  taken  from  the  Ecclesiastical  Court,  that 
where  the  time  is  annexed,  not  to  the  gift  of  the  legacy,  but  to 
the  payment,  the  legacy  is  vested;  observing,  that  it  was  never 
treated  with  much  respect ;  and  is  not  founded  upon  any  principle  of 
interpretation :  a  rule,  which  Lord  Cowper  long  ago  observed  was 
adopted  upon  very  slender  grounds ;  and  which  Courts  of  Equity 
have  shown  a  solicitude  to  circumscribe  and  narrow :  Yates  v.  Fetti- 
place  (2),  before  Lord  Somers.  Jennings  v.  Looks  (3),  Prowse  v. 
Abingdon  (4),  Steadman  v  PaUing  (5).  Not  only  the  principal  is 
not  given  by  this  will  till  the  age  of  twenty-one,  but,  as  your  Lord- 
ship observed  in  MacJcett  v.  Winter^  not  even  the  income 
*is  given  till  that  period ;  but  maintenance  only  is  given  [*513] 
out  of  it.  Harrison  v.  Buckle  (6)  shows  the  reason  of  all 
those  cases.  It  has  been  decided,  that,  where  the  words  are  mtsftii- 
festly  future,  as  ''  I  give  at  twenty-one,"  yet  a  direction  for  payment 
of  interest  shall  vest  the  legacy ;  being  evidence  of  an  intention  to 
vest  it.  By  parity  of  reasoning,  where  the  words  are  such  as  by 
the  common  rule  would  vest  the  l^cy,  the  circumstance,  that  the 
interest  is  not  to  be  paid,  supersedes  th^  application  of  the  rule. 

But,  if  there  is  no  implied  survivorship,  at  least  these  lapsed  leg- 
acies are  undisposed  of,  and  then  the  Plaintiff  going  upon  the  intes- 
tacy does  not  want  the  aid  of  the  intention. 

Lord  Chancellor  [Loughborough].     You  ai^e  very  properly 

(1)  Maekell  v.  mtder,  ante,  vol.  ilL  236,  536. 

(2)  2  Vera.  416 ;  Prec.  Ch.  140. 

(3)  2  P.  Wms.  276. 

(4)  1  Atk.  482. 

(5)  3  Atk.  423.    See  the  cases  collected  and  arranged  by  Mr.  Cox  in  his  note, 
P.  Wms.  612,  to  The  Duke  of  Chandos  v.  Talbot    See  also  Mr.  Butlei<'8  note,  Co. 

Lit  237  a;  Mr.  Fonblanque's  notes  to  The  Treatise  of  Equity,  vol.  i.  439,  vol.  ii. 
202, 366, 2d  ed.  and  Mr.  Sanders's  notes  to  Prowse  v.  Abingdon^  Steadman  v.  PaU- 
ing, Hall  V.  Terry,  Van  v.  Clarke,  1  Atk.  502, 510,  and  Lowther  v.  Condon,  2  Atk. 
127.  The  late  cases,  in  which  this  subject  has  been  discussed,  are  Pearee  v.  Lo- 
man,  Batsford  v.  Kdfbdl,  Wadi^  v.  North,  Pkhpa  v.  Lord  Mtdgrave,  ante,  vol.  iii. 
135,  363,  364,  613 ;  Booth  v.  Booth,  ante,  iv.  399.  As  to  the  rule,  that  a  legacy 
payable  at  a  future  time  shall  not  in  general  cany  interest  before  the  time  of  pay- 
ment, and  the  excepted  cases,  see  VridM  v.  Dolby,  ante,  vol.  iii.  10,  and  Tyrrdl 
V.  Tyrrea,iv.  1. 

(6)  1  Str.  238.    See  Mr.  Nolan's  notes,  3d  edition. 
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upon  a  lapsed  legacy :  but  this  is  a  residue ;  and  therefore  your  con- 
struction is  to  produce  an  intestacy.  You  might  argue  a  little  upon 
the  intention,  where  the  legacy  is  to  fall  into  the  residue,  and  the 
legatee  does  not  arrive  at  the  period :  but  it  is  difficult  to  argue  upon 
the  intention,  where  it  is  to  produce  a  partial  intestacy  (1)  (a).  I 
observed  in  the  former  case,  that  the  distinction  was  founded  in 
this ;  that  it  is  a  distinction  settled  undoubtedly  in  the  Ecclesiastical 
Court  from  the  Roman  law  (2).  This  Court  has  not  adopted  it, 
where  it  is  not  compelled,  as  to  land  (3) :  there  is  also  the  consider- 
ation for  the  heir  as  to  that.  I  see  from  the  Report  of  that  case,  I 
intimated,  that  if  it  were  not  for  the  circumstances  in  that  case,  I 
felt  myself  compelled  to  follow  the  rule.  The  decisions  of  the 
Courts  as  to  the  personal  estate  must  be  uniform.  But  what  gov- 
erned my  opinion  in  that  case  was,  that  I  must  have  struck  out  of 
the  will  the  limitation  over  by  holding,  that  those  were  vested  lega- 
cies ;  for  there  could  not  be  a  case,  in  which  that  limitation  could 
take  effect :  the  legatee  over  taking  nothing  but  in  the  event  of  the 
deaths  of  the  grandsons  under  twenty-one  and  of  the  grand-daugh- 
ter under  that  age,  and  unmarried ;  and  also  there  was  a  very  clear, 
though  not  a  very  well  expressed,  intention  in  the  will,  that  there 
should  be  cross  remainders.  In  this  will  it  is  a  mere  tenancy  in 
common.  There  is  nothing  to  show  an  intention  of  survivorship,  or 
that  one  should  take,  if  the  other  should  not  arrive  at  the  time 

marked  out.     This  is  a  mere  bequest  of  the  residue  of 
[*  514]     *  personal  estate,  payable  at  twenty-one.    The  rule  must 

take  place ;  and  the  mere  addition  of  a  direction,  that 
maintenance  shall  be  deducted,  will  not  prevent  it. 

The  Attorney  General,  [Sir  John  lUitford],  for  the  Defendants. 
The  disposition  of  Courts  of  Equity  in  this  country,  instead  of  being 
to  get  rid  of  this  rule,  has  been  to  extend  it ;  for  they  only  hold 
themselves  bound  to  consider  legacies  not  vested,  because  the  Ec- 
clesiastical Courts  have  so  determined :  but  the  object  of  Courts  of 
Equity  is,  that  personal  property  shall  be  considered  vested  ;  unless 
the  contrary  appears  ;  and  that  the  opposite  rule  shall  hold  as  to  real 
estate,  for  this  reason  ;  that  it  is  most  convenient,  that  personal  prop- 
erty should  be  distributed  at  the  death,  and  that  real  property  should 
not  be  charged.  Determinations  have  been  made  over  and  over 
upon  those  grounds.  There  cannot  possibly  be  any  doubt  upon  this 
case.  The  question  in  Mackell  v.  Winter  arose  upon  the  bequest 
over :  but  for  that  your  Lordship  felt  yourself  bound  to  follow  the 

(1)  See  wnJte,  M^m  v.  Jhodnfy  465 ;  PkUimm  v.  C%atn&er2ertne,  Bwntk  v.  BoolA, 
vol.  iv.  51,  399 ;  where  this  distinction  was  relied  on  by  the  Master  of  the  Rolls, 
2  Mer.  386. 

(a)  Courts  fevor  the  vesting  of  interests.  (Hnetf  v.  HvU,  21  Pick.  3J1,  314; 
DinscUsyv.  Dinss;ley,  5  Mass.  S35;  Boioersv.  PorUr,  4  Pick.  198;  Shattudi  v. 
SUdman,  2  Pick.  468,  469 ;  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  13, 14 ;  and  more  espe- 
cially in  cases  of  residuary  bequests,  to  prevent  intestacy,  2  Madd.  Ch.  Pr.  tc6t 
supra;  Leake  v.  Robinson^  2  Meriv.  386. 

(2)  Post,  vol.  vi.  245. 

(3)  Pearce  v.  Lomajij  antCy  vol.  iii.  135. 


1800.]  BOLGER  V.   MACKELL.  514 

distinction ;  as  the  Master  of  the  Rolls  had  done.  Lord  Thurlow's 
distinction  was  (1),  where  the  time  is  so  annexed  to  the  gift  as  to 
form  part  of  the  character  of  the  person  to  take,  so  as  to  raise  a  con- 
dition precedent,  there  the  construction  of  the  Roman  law,  vesting 
the  interest,  does  not  take  place :  but  where  the  time  is  appointed  for 
the  convenience  of  the  fund,  as  six  years  after  the  testator's  death, 
or,  as  in  many  cases,  at  the  death  of  the  person,  who  takes  for  life, 
according  to  the  leading  case  in  Ventris  (2^  and  Pinbury  v.  EOcin  (3), 
the  rule  postponing  the  vesting  till  that  time  does  not  apply. 

Lord  Chancellor  [Louohborouoh].  There  was  a  case  (4) 
lately  before  me,  where  a  legacy  was  suspended  till  the  age  of  thirty- 
two  :  and  I  followed  the  distinction  of  Lord  Thurlow ;  holding  it  a 
description  of  the  person  to  take. 

This  is  within  all  the  cases.  Therefore  the  bill  must  be  dismiss- 
ed. As  to  the  costs,  taking  this  to  be  a  bill  of  review  upon  error, 
it  follows  of  course,  that  they  must  pay  the  cost,  when  there  is  no 
error  in  the  decree. 

Ske,  ofOe,  the  notes  to  &  C.  3  V .  23a 

(1)  Dawmm  v.  KHid,  1  Bro.  C.  C.  119;  2  Ventr.  342. 

(2)  Anon.  2  Ventr.  347 ;  Clobeme's  Case. 

(3)  1  P.  Will.  564. 

(4)  BaU/ord  v.  KOMI,  ante,  vol.  iii.  363,  see  the  note,  364. 
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BLOUNT  V.  BESTLAND, 

[1800,  July  22.] 

A  LEOACT  to  a  married  woman  is  not  sufficiently  reduced  into  possession  by  an 
appropriation  by  tiie  executrix  of  a  mortgage  to  the  same  amount,  so  as  to  pre- 
vent her  survivorship  upon  her  husband's  &atb.  (a) 

Election  decreed  between  two  claims  und^^  and  against  a  will,  (h)  [p.  515.] 

Settlement  directed  of  a  legacy  to  a  married  woman  claimed  by  ner  husband,  (e) 
[p.  515.] 

An  action  does  not  now  lie  by  a  hush  And  for  a  legacy  in  right  of  his  wife,  (d) 
[p.  516.] 

Sarah  Brewin  by  her  will  gave  to  Ann  Simpson,  wife  of  Thomas 
Simpson,  the  sum  of  600/.,  to  be  paid  her  by  the  executrix  of  the 

(a)  Mams  v.  Laoender,  M'Clel.  &.  Y.  41 ;  Wattact  v.  Taliaferro,  2  Call,  447; 
Bobnuon  v.  Brock,  1  Hen.  &  Munf.  214.  Neither  a  legacy  to  a  wife,  nor  a  dis- 
tributive share  in  an  estate,  in  which  she  is  interested,  vests  in  the  husband  abso- 
lutely. WUdman  v.  fFUdmanj  9  Yes.  177;  2  Kent,  (5th  ed.)  135;  GaUego  v. 
GaUego,  2  Brock,  285;  Cannon  v.  UltMr,  I  Bai.  Eq.  204;  Price  v.  fVhUe,  ib.  195; 
Adams  v.  Lavender,  M'Clel.  &  Y.  41.  They  are  not  like  her  personal  prooerty  in 
|>OBse88ion,  which  becomes  abQolutely  his.  But  the^  are  classed  with  and  some- 
times called  her  choses  in  adion,  Clancy,  Riffhts  of  Women,  (Am.  ed.)  133, 134 ; 
2  Story,  Eq.  Jur.  §  1402;  SwnokUl  v.  SnowhiU,  1  Green,  Ch.  30.  If  the  husband 
reduces  them  to  possession,  as  he  may,  they  become  absolutely  his  own.  Clancy, 
Ch.  8,  B.  1,  p.  109,  ei  seq.  (Am.  ed.)  And  he  may  assign  or  release  them  for  a 
valuable  consideration  by  a  deed  to  which  she  is  not  a  party.  Saddington  o. 
Atnmum,  1  Bro.  C.  C.  (Am.  ed.  1844,)  44,  51,  notes  and  cases  cited;  Tucker  v. 
Gordon,  5  N.  Hamp.  564;  1  Roper,  Hush.  &  Wife,  227, 237;  2  Kent,  (5th  ed.) 
136, 137.  But  until  he  has  reduced  them  into  possession,  or  in  some  other  way 
barred  her  right,  he  has  only  a  qualified  interest,  and  if  he  dies  first  the  right  sur- 
vives to  her.  Schtn^  v.  Hoi^  5  Johns.  Ch.  196 ;  2  Kent,  (5th  ed.)  135 ;  Kiniger's 
EslaU,  2  Ashmead,  455;  Paindexter  v.  Blackburn,  1  Ired.  £q.  286;  Heyward  v. 
Hayward,  20  Pick.  517 ;  SnawkiU  v.  SnowhiU,  I  Green,  Ch.  30 ;  2  Story,  Eq.  Jur. 
§  1402;  Bibb  v.  M'Kml^,  9  Porter,  636:  Pi4M  v.  Barber,  C.  W.  Dud.  Eq.  238 ; 
1  Williams,  Executors,  (2d  Am.  ed.)  605,  et  aeq.  See,  fiuther,  UdaU  v.  Kemuy,  3 
Cowen,  590 ;  Legg  v.  Legg,  8  Mass.  99 ;  Howes  v.  BigeUno,  13  Mass.  384 ;  iSSten- 
wood  V.  SUxnwotM,  17  Mass.  57;  R^and  v.  Smiik,  1  My.  &>  Craig,  53 ;  Walher  v. 
May,  1  Bai.  Eq.  58;  Hardie  v.  CoUon,  1  Ired.  Eq.  61.  In  Commimweeilh  v.  Man- 
Uy,  12  Pick.  175,  it  is  said  that  a  legacy  ffiven  to  the  wife  vests  absolutely  in 
the  husband,  and  so  the  wife's  distributive  share  in  an  intestate  estate  vests  in  the 
husband.  So  in  Souih  v.  Hou,  3  Monro,  93,  it  is  said  that  the  husband  is  en- 
titled absolutely  to  his  wife's  distributive  share  in  her  father's  chattels.  See, 
also,  SHms  v.  Bunuy,  1  Ired.  Eq.  148;  PaUk  v.  Hall,  2  R  Monroe,  462;  F&- 
guson  V.  Alcorn,  1  B.  Monroe,  162. 

In  Parsons  v.  Parmms,  9  N.  Hamp.  321,  Parker,  Ch.  J.  suggests,  that  the 
Court  in  CommonweaUh  v.  ManUy,  supra,  could  have  intended  omy  to  say,  that 
the  husband  may  claim  or  reduce  his  wife's  share  or  legacy  to  possession,  to  his 
own  use.  See,  also,  SnowMll  v.  Snotshill,  I  Green,  Ch.  30 ;  Wardlaw  v.  Grey,  2 
Hill,  Ch.  651.  The  interest  of  a  husSand  in  his  wife's  distributive  share  in  an  in- 
testate estate  is  subject  to  be  attached  in  the  hands  of  the  administrator,  by  the 
trustee  process  in  Massachusetts,  at  the  suit  of  the  husband's  creditors.  Winder 
V.  Bowen,  20  Pick.  563.  So  of  a  legacy  accruing  to  the  wife  during  coverture. 
Holbrook  v.  Waters,  19  PicL  354.  But  such  attachment  will  not  devest  the  wife's 
right  of  survivorship,  in  the  ^vent  of  the  death  of  the  husband  before  judgment 
^rtmg  V.  SrnUh,  1  Metcalf,  476. 

(b)  See,;w«^  517,  note  (1) 

(c)  8ee,T)ost,  517,  note  (2) 

(d)  In  Massachusetts  a  nusband  may  sue  in  his  own  right,  for  a  l^^cy  accruing 
VOL.  V.  30* 
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said  will  within  twelve  months  after  the  decease  of  the  testatrix ;  and 
she  appointed  her  niece  Susannah  Bestland  executrix. 

The  testatrix  died  in  1790.  Above  a  year  after  her  death  Thomas 
Simpson  died ;  having  by  his  wiil  disposed  of  the  legacy  of  600/.  to 
his  wife  for  life,  and  after  her  decease  to  his  children ;  and  given  his 
wife  another  inconsiderable  benefit.  His  widow  having  two  chil* 
dreu  by  him,  married  William  Blount.  The  bill  was  filed  by  Blount 
and  his  wife,  claiming  the  legacy,  against  the  executrix  of  Mrs. 
Brewin,  the  executor  of  Thomas  Simpson,  and  the  two  infant 
children. 

The  defence  set  up  by  the  answer  of  the  executrix,  and  also  sup- 
ported by  her  depositions,  taken  from  the  children,  was,  that  she  be- 
came entitled  as  executrix  to  6002.,  secured  to  the  testatrix,  her 
executors,  &c.  upon  a  mortgage  of  the  freehold  estates  of  Wissendine, 
in  the  county  of  Rutland,  belonging  to  the  Defendant's  mother ;  and 
the  Defendant,  conceiving  herself  liable  to  pay  to  Thomas  Simpson 
the  legacy  of  600/.,  a  short  time  after  the  expiration  of  twelve 
months  from  the  death  of  the  testatrix  had  some  conversation  with 
Simpson  relative  to  the  said  legacy  ;  and  she  intimated  her  willing- 
ness to  pay  him  the  legacy ;  but  not  having  the  money  ready  she  told 
him,  it  should  be  paid  by  the  money  due  upon  the  said  mortgage 
upon  the  estate  at  Wissendine ;  and  that  she  would  call  in  that 
money  for  the  purpose  of  such  payment,  if  he  wished  it.  He  said, 
he  did  not  want  it  just  then  ;  and  he  would  rather  it  should  lie, 
where  it  was,  and  he  receive  the  interest,  till  he  wanted  it :  to  which 
the  Defendant  agreed.  In  consequence  she  paid  him  122.  upon  the 
20th  of  October,  1791,  and  122.  upon  the  5th  of  June,  1792;  taking 
receipts  from  him  of  those  dates,  expressed  thus : 

'<  Received  of  Susannah  Bestland  as  executrix  of  Mrs.  Sarah 
Brewin  the  sum  of  122.  being  for  half  a  year's  interest  for  6002.  left 
to  my  wife  by  Mrs.  Brewin's  will  as  charged  upon  the  estate  at  Whit- 
sendine  in  Rutland." 

*  This  conversation  was  not  acted  upon  farther.    The     [*  516] 
answer  submitted  the  propriety  of  a  settlement,  if  the 
Plaintiffs  were  entitled ;  stating,  that  no  setdement  had  been  made 
upon  the  Plaintiff  Ann  Blount  and  her  children  upon  her  second 
marriage ;  and  that  her  husband  had  been  her  servant. 

The  Solicitor  Generaly  [Sir  fViUiam  Grant],  and  Mr.  RomiUy,  for 
the  Plaintiffs.  The  interest  in  this  legacy  survived  to  the  wife  upon 
the  death  of  her  first  husband ;  having  never  been  reduced  into  pos- 
session. The  transaction,  that  took  place  with  the  executrix,  being 
only  an  agreement  to  appropriate  that  mortgage,  was  not  suflicient 
to  reduce  it  into  possession.  Bates  v.  Dandy  (1)  is  exactly  this 
case. 

The  Attorney  General,  [Sir  John  Mitford],  Mr.  HoUist,B,nd  Mr. 
Stanley,  for  the  Defendants.     It  is  very  unfortunate,  if  this  sum  is 

to  the  wife  during  coverture,  either  before  or  after  her  death.     Goddard  v.  Jbftn-i 
mm,  14  Pick.  352;  Omgood  v.  Houghton,  22  Pick.  480. 
(1)  2  Atk.  207. 
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not  to  be  considered  so  appropriated  as  to  have  vested  in  the  first 
husband :  who  conceiving  it  his  made  a  disposition  of  it  in  favor  of 
his  wife  and  children  ;  for  whom  no  provision  has  been  made  on  the 
second  marriage.  It  is  clear  upon  the  two  receipts,  that  he  accept- 
ed the  mortgage  as  an  appropriation  to  him  of  so  much  of  the  testa- 
tor's estate  in  satisfaction  of  that  legacy.  Bates  v.  Dandy  was  very 
different.  In  this  case  the  legal  estate  was  in  this  Defendant ;  and 
after  the  transaction  between  her  and  Mr.  Simpson  he  might  have 
^  sued  her  without  his  wife.  In  the  other  case  that  was  impossible ; 
^  the  wife  being  administratrix.  The  right  of  action  therefore  did  not 
survive  in  this  case. 

2dly,  The  Pluntiff  Ann  Blount,  if  she  is  entitled,  must  elect  (I), 
and  therefore  must  give  up  all  benefit  under  the  will  of  her  former 
husband  ;  and,  as  this  man  has  made  no  provision  for  her,  some  di- 
rection ought  to  be  given  for  paying  the  money  into  Court. 

The  Solicitor  General  [Sir  WiUiam  Grant]  in  reply,  observed 
upon  the  second  point,  that  no  question  of  election  was  raised  by 
the  answer. 

Lord  Chancellor  [Loughborough].  Could  the  first  husband 
have  brought  a  bill  without  making  his  wife  a  party  ?  He 
[*517]  could  not  bring  an* action  for  the  legacy  (a);  though 
that  would  have  done  at  one  time  (2).  All,  that  has 
been  done,  was  nothing  more  than  an  executor  admitting  a  leg- 
acy to  be  due,  and  that  he  has  assets.  No  Court  of  Law  would  have 
entertained  an  action  upon  it ;  and  if  the  husband  had  sued  here, 
the  wife  must  have  been  a  party  (i).  It  is  very  unfortunate.  The 
least  thing  would  have  done :  if  she  had  assigned  to  him.  I  agree, 
this  is  an  appropriation :  but  it  is  an  appropriation  of  that,  which  is 
in  effect  a  chose  in  action;  and  could  only  have  been  obtained  by 
suit ;  to  which  the  wife  must  have  been  a  party.  It  is  very  proper 
that  the  money  should  be  paid  into  Court. 

I  shall  direct  Susannah  Bestland,  in  whom  the  mortgage  is  now 
vested,  to  call  in  the  money ;  and  declare,  that  the  Plaintiff  Ann 
Blount  is  entitled  to  the  same ;  and  the  interest  due  at  the  time  of 
her  marriage  with  the  other  Plaintiff  to  be  added  to  the  principal ; 
and  that  she  is  not  entitled  to  any  benefit  under  the  will  of  Thomas 
Simpson ;  she  electing  to  take  against  the  will  (c).  Let  the  Plain- 
tiff William  Blount  lay  a  proposal  before  the  Master  for  a  settle- 
ment.    Tax  all  parties    their  costs :    the  interest  of  the  sum  due 

(1)  Upon  the  point  of  election,  see,  imU^  ffoUen  v.  Tannar,  Long  v.  Long^ 
TaU  V.  MoseLof,  218,  445,  480 ;  fFard  v.  Bctugh,  vol.  iv.  633 ;  FFilstm  v.  Lord  John 
Toumshend,  ii.  693,  and  ihe  references  in  ihe  notes,  vol.  i.  523,  7. 

(a\  SckuyUr  v.  Ihule,  5  John.  Ch.  196;  2  Kent,  (5th  ed.)  ld& 

(2)  w^nte,  vol.  ii.  €76,  An  injunction  was  granted  at  the  suit  of  a  manied  woman 
to  stay  proceedings  in  the  Ecclesiastical  Court  in  a  suit  instituted  hv  her  husband 
to  obtain  a  legacy  in  her  right,  without  having  made  a  settlement:  Jnecdts  v.  MeaHs^ 
in  Chancery,  Hilaiy  Term,  1764,  mbs. 

(6)  See  Jautridce  v.  Broadhurst,  ante^  1  V .  171,  note  (a\  and  cases  cited ;  Blakt 
v.  Bunbury,  ib.  514,  note  (ah  S.  C.  4  Bro.  C.  C.  (Am.  ed.  1844,)  21, 28,  notes. 

(c)  2  Story,  Eq.  Jur.  §  1402,  et  sea. ;  Saunfer  v.  Baldwiny  20  Pick.  378 ;  Howard 
v.  Moffatj  2  John.  Ch.  206, 208 ;  Fabre  v.  Colden,  1  Paige,  166 ;  SmUh  v.  Kant,  2 
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upon  the  mortgage  to  be  applicable  to  the  costs  in  the  first  place ; 
and  if  not  sufficient  the  deficiency  to  be  taken  out  of  the  prin- 
cipal (1).  

See,  ante,  the  notes  to  Wrif^  v.  RvtUr,  2  V.  67a 

Paige,  303;  Ptyor  y.  H31,  4  Bro.  C.  C.  (Am.  ed  1844,)  139,  143,  notes.  See  a 
full  dificossion  of  this  subject  of  settlement  in  such  cases.  Panoru  v.  PanonSj  9 
N.  Hamp.  309, 320,  dseg.s^  Kent,  (5th  ed.}  141, 142. 

In  some  of  Uie  States  the  power  of  a£R>raing  such  protection  to  the  wife  does 
not  exist.  See  2  Kent,  vhi  supra;  Panons  y.  Panons^  tupra;  Yokt  y.  Bamd^ 
1  Binn.  358 ;  /n  12e  Miikr,  1  Ash.  32a  See  farther  on  this  subject,  M'Elhattm 
V.  HaweUj  4  Hayw.  19;  Duwdl  y.  Fcamu  Bank  of  Maryland^  4  Gill  &  John.  282; 
Dtarm  y.  Fitzpabritky  1  Meigs,  551 ;  Bryan  y.  Bryony  1  Badg.  &  Dey.  £q.  47  ; 
TuduTV, Mdreua,  13 Maine,  124;  Heatit  v.  Htaih, 2  Hill,Ch.  104;  Bus y.  Wa- 
ters, 9  Watts,  90 ;  Penydear  y.  Jaeohs,  9  Watts,  509 ;  Helm  y.  JFVwicucttf ,  2 
Bland,  545 ;  Ball  y.  MofUgomerVj  antey  2  V.  191,  note  (d) ;  Glen  y.  Fisher^  6  John. 
Ch.  33 ;  TaUnell  y.  FenufSk,  I  Desaus.  143 ;  Tevis  y.  RUhardaony  7  Monro,  660 ; 
EUioU  y.  Waring,  5  Monro,  340. 

(1)  See  the  next  case,  and  the  note,  anltj  yol.  ii.  609. 
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LUMB  V.  MILNES. 

[Roixs.^1800,  July  2a] 

To  prevent  the  marital  right  in  property  of  a  married  woman  a  clear  intention, 
that  it  shall  be  to  her  separate  use,  must  appear:  a  mere  trust  to  pay  the  in- 
terest to  her  for  life  was  held  not  sufficient:  the  capital,  being  bequeathed 
according  to  her  appointment,  whether  co7>eH  or  jole,  and  in  default  of  appoint- 
ment, to  her  representatives,  including  her  husband,  was  admitted  to  be  to  her 
separate  use.  (a) 

Assignees  of  a  bankrupt  claiming  property  in  right  of  his  wife  must  make  a  pro- 
vision for  her,  (b)  [p.  518.] 

George  Cotton  by  his  will  gave  all  his  real  estate  to  his  niece 
Elizabeth  Milnes,  her  heirs  and  assigns  for  ever ;  and  all  the 
rest,  residue^  and  remainder,  of  his  money,  securities  for  money, 
goods,  chattels,  personal  estate  and  effects,  he  gave  to  trustees 
and  the  survivor,  his  executors  and  administrators ;  in  trust  to 
sell  and  dispose  of  the  goods,  chattels  and.  personal  estate ;  and 

the  money  thereby  arising  together  with  his  ready 
[*518]     money  to  place  out  *at  interest  upon  Government  or 

real  security  ;  and  out  of  the  interest  and  produce  to 
pay  an  annuity  of  50/.  to  his  brother-in-law  Richard  Hill  by  two 
equal  half-yearly  payments ;  the  first  payment  to  be  made  at  the  end 
of  six  months  after  the  testator's  decease ;  and  he  gave  and  be- 
queathed the  said  annuity  to  him  accordingly  ;  and  in  trust  to  pay 

(a)  No  technical  words  are  necessary  to  create  a  separate  estate.  Any  words 
indicating  that  intention  are  sufficient.  Battard  v.  Tm^r^  4  Desaus.  550;  ffian- 
itton  V.  Bishop,  8  Yerger,  33 ;  2  Story,  £q.  Jur.  §  1381 ;  StanUm  v.  Hail,  2  Russ. 
&  My.  175;  MwlanSv.  Pa^nUr,  10  Sim.  377;  &  C.  4  My.  &  Craig,  408. 

Such  intention,  however,  must  be  clearly  indicated.  1  Madd.  Ch.Tr.  (4th  Am. 
ed.)  471,  472;  Barrett  v.  Bamtt,  1  Desaus.  447,  and  the  other  cases  above  cited. 
A  legacy  to  a  m^OTied  woman  **  for  her  own  use  and  at  her  own  disposal,"  vests 
in  her  as  separate  estate.  Priduod  v.  ^^mesj  1  Turn.  &  Russ.  222;  Shnton  v. 
HaUj  2  Russ.  &.  My.  175.  A  bequest  to  a  married  woman,  *'for  her  benefit  in- 
dependent of  the  control  of  her  husband,"  will  go  to  her  separate  use.  Smons  v. 
Horwood,  I  Keen,  7.    See  also  MargeU  v.  JSomn^,  7  Sim.  482. 

For  other  expressions  which  have  been  held  to  give  the  wife  a  separate  estate, 
see  2  Story,  £q.  Jur.  §  1382;  Clancy,  Rights  of  Women,  (Am.  ed.)  b.  3,  c.  2, 
p.  262,  et  aeq.  For  expressions  which  have  been  used  in  a  bequest  or  instrument 
of  conveyance  and  held  not  to  give  the  wife  a  separate  estate,  see  2  Story,  Eq. 
Jur.  §  1383.  The  wife's  power  over  her  separate  estate  may  be  qualified  by  the 
expressions  used  in  the  instrument  of  conveyance.  See  2  Stoiy,  Eq.  Jar.  §  1^2  a. 
See  farther  on  this  subject,  ib.  §  1384,  §  1385 ;  ]  Madd.  Ch.  Pr.  (4th  Am.  ed.)  471, 
472 ;  Haig  v.  Hatt^,  1  Desaus.  348. 

As  to  the  doctrine  of  Courts  of  Equity,  in  respect  to  the  manner  in  which  a 
married  woman  shall  take  and  hold  her  separate  estate,  and  her  power  over  it,  see 
Hulme  V.  Tencmt,  1  Bro.  C.  C.  (Am.  ed.  1844,)  16,  and  notes  to  that  case ;  2  Kent, 
(5th  ed.)  162,  et  stq.  and  notes ;  Rich  v.  Codad,  9  Ves.  369. 

(h)  2  Story,  Eq.  Jur.  §  1411 ;  Piyor  v.  HOI,  4  Bro.  C.  C.  (Am.  ed.  1844,)  139, 
and  the  notes;  Sadd&neUm  v.  Emsman^  1  ib.  44,  and  notes;  2  Kent,  (5th  ed.) 
138-143 ;  Perrydear  v.  7aco&#,  9  WatU,  509 ;  Mun^ord  v.  Jlfurray,  1  Pai^,  620 ; 
Steinmitz  v.  HaUhen,  1  Glyn  &  Jam.  64 ;  Van  Eppea  v.  Van  Deutenj  4  Paige,  66 ; 
Fry  V.  JFVy,  7  Paige,  462 ;  Martin  v.  Martin,  1  HoE  462;  Burdon  v.  Dtan,  anU^ 
2  V.  607,  note  (a);  Smith  v.  Kane,  2  Paige,  303;  Ball  v.  Mon^omery,  ib.  191, 
note(d). 
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the  remainder  of  the  said  interest  aKmey,  and  also  the  said  annuity 
of  502,  after  the  decease  of  Hill  unto  his  said  niece  Elizabeth  Milnes 
during  the  term  of  her  natural  life,  to  be  paid  her  in  two  equal  half- 
yearly  payments  ;  and  the  first  payment  thereof  to  be  made  at  the 
end  of  six  months  next  after  his  decease  ;  and  he  did  thereby  be- 
queath the  same  tp  her  accordingly  ;  and  upon  farther  trust  to  pay, 
and  he  did  thereby  give  and  bequeath,  the  sum  of  1000  guineas  to 
his  nephew  Richard  Milnes  at  and  immediately  upon  the  decease  of 
his  said  niece  Elizabeth  Milnes ;  and  to  be  paid  to  him  within  six 
months  next  after :  it  being  his  intention,  that  the  said  legacy  should 
vest  in  him  upon  her  death  :  but  in  case  his  said  nephew  happened 
to  die  in  the  life-time  of  his  said  niece,  then  he  directed,  that  the 
said  legacy  should  not  be  paid  at  all,  but  should  sink  into  the  residu- 
um of  his  personal  estate,  and  be  paid  and  disposed  of  in  such  man- 
ner as  such  residuum  was  payable  by  his  will ;  and  upon  farther 
trust,  that  the  said  trustees  should  pay,  apply  and  dispose  of,  all  the 
rest,  residue,  and  remainder,  of  his  personal  estate  and  efiects,  and 
he  did  thereby  give  and  bequeath  the  same,  to,  for  and  upon,  such 
uses,  trusts,  intents,  and  purposes,  as  she  the  said  Elizabeth  Milnes,* 
whether  covert  or  soky  should  by  any  deed  or  writing  by  her  sealed 
and  delivered  in  the  presence  of  and  attested  by  two  or  more  cred- 
ible witnesses  or  by  her  last  will  and  testament  in  writing,  or  any 
writing  purporting  to  be  her  last  will  and  testament,  and  by  her 
signed  and  published  in  the  presence  of  a  like  number  of  witnesses, 
limit  and  appoint ;  and  in  default  of  such  appointment,  to  and  for 
the  use  of  the  legal  representatives  of  the  said  Elizabeth  Milnes, 
including  the  said  Richard  Milnes,  if  then  living,  in  a  due  and  legal 
course  of  administration. 

After  the  death  of  the  testator  Milnes  and  his  wife  levied  a  fine 
of  the  real  estate  to  the  use  of  such  person  and  persons,  for  such 
estate  and  estates,  and  in  such  parts,  shares  and  proportions,  and  to 
and  for  such  uses,  intents,  and  purposes,  and  in  such  manner  and 
form,  as  Elizabeth  Milnes  at  any  time  or  times  during  her 
*life  notwithstanding  her  coverture,  and  whether  covert  [*519] 
or  sole,  by  any  deed  or  deeds,  writing  or  writings,  to  be 
by  her  duly  published  in  the  presence  of,  and  attested  by,  three  or 
more  credible  witnesses,  should  appoint ;  and,  for  want  of  and  until 
and  subject  to  such  appointment,  where  the  same  shall  not  be  a 
complete  appointment,  to  the  use  of  Richard  Milnes,  his  heirs  and 
assigns  for  ever. 

Richard  Milnes  afterwards  becoming  a  bankrupt,  the  bill  was  filed 
by  his  assignees ;  charging  that  the  fine  and  conveyance  were  volun- 
tary ;  and  praying,  that  the  Plaintifis  may  be  declared  entitled  to  the 
interest  and  dividends  of  the  residuary  personal  estate,  subject  to  the 
annuity  to  Hill,  during  the  life  of  Elizabeth  Milnes,  and  to  the  rents 
and  profits  of  the  real  estate  from  the  date  of  the  bankruptcy  and 
during  the  lives  of  her  and  Richard  Milnes. 

The  defence  set  up  was,  that  Elizabeth  Milnes  was  entitled  to 
the  interests  and  dividends  to  her  separate  use.  She  had  not  exe- 
cuted any  deed  of  appointment. 
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Mr.  Suttariy  Mr.  King,  and  Mr.  Cooke,  for  the  Plaintiffs.  First, 
as  to  the  fine  levied  by  Milnes  and  his  wife  to  such  uses  as  she 
should  appoint,  and  in  default  of  appointment,  to  him  and  his  heirs, 
that  does  not  vary  the  rights :  but,  if  it  is  necessary  to  contend  it, 
it  is  certainly  voluntary  as  to  the  creditors. 

As  to  the  personal  estate,  the  point  is,  whether  the  interest  and 
dividends  are  given  to  the  sole  and  separate  use  of  Elizabeth  Milnes. 
No  direction  of  that  sort,  or,  that  her  receipt  shall  be  a  discharge  to 
the  trustees,  is  contained  in  this  will :  nothing,  that  will  deprive  the 
husband  of  his  marital  right  to  the  interest  and  dividends.  No 
appointment  could  defeat  that  right  during  the  marriage.  The  Court 
will  not  force  a  construction  to  g^ve  it  to  the  separate  use  of  the 
wife  :  Brown  v.  ClarJc,  (1)  There  Is  no  intention  apparent  in  this 
will,  as  in  Lee  v.  Prieux,  (2)  The  husband  is  noticed  as  one  of  his 
family  ;  and  has  a  legacy  ;  whence  it  is  plain,  the  testator  had  no 
antipathy  to  him. 

Mr.  Richards  and  Mr.  Benyon,  for  the  Defendants.  A  clear  in- 
tention for  the  sde  and  separate  use  of  the  wife  must  cer- 
'  [*520]  tainly  *be  shown;  and  a  probable  intention  will  not  do. 
Of  late  the  cases  have  certainly  indined  that  way.  In 
Bennet  v.  Davis  (3)  the  husband  was  considered  a  titnlee.  Before 
that  trustees  were  required.  Another  case  of  the  same  kind  was 
before  Sir  Thomas  ^well.    In  this  case  there  are  trustees.    In 

Jones  V. the  disposition  was  to  the  wife  for  her  own  use  (4) : 

your  Honor  held,  that  it  was  impossible  to  maintain,  that  it  was 
for  the  use  of  her  husband :  and  that  it  must  be  intended  for  her 
separate  use;  though  there  were  no  trustees  in  that  case.  This 
testator  certainly  takes  notice  of  the  hudi)and  in  a  friendly  manner : 
but  that  shows,  he  knew  how  to  make  a  distinction  between  them. 
A  strong  circumstance  of  distinction  in  Brown  v.  Clark  was  the  di- 
rection, that  the  husband  should  have  no  part  of  the  capital ;  there 
being  no  such  declaration  as  to  the  interest ;  from  which  a  fair  in- 
ference arose,  that  the  testator  did  not  mean  to  restrain  him  as  to 
the  interest.  If  this  is  not  given  to  the  separate  use  of  Mrs.  Milnes, 
the  testator  has  done  very  little  for  her.  He  means  to  give  her  the 
whole  property,  subject  to  her  own  interest  for  life.  In  every  such 
case  the  real  intention  must  certainly  be  to  give  to  her  separate  use ; 
for  it  would  be  absurd  to  give  to  her,  when  it  would  immediately 
pass  to  her  husband. 

Mr.  Sutton,  in  reply.     Not  only  the  expression  is  in  favor  of  the 

(1)  w^nee,  vol.  ui.  166. 
.  (2)  3  Bro.  C.  C.  381. 

(3)  2  P.  Wms.  31& 

(4)  So,  if  to  pay  into  her  proper  hands;  post,  545:  or  for  her  sole  use:  •^dbn^ 
son  v.  Armiiage,  voL  xix.  416 ;  Coop.  283.    If  the  case  here  cited  as  Jones  v. 

is  JaGies  v.  LoMari,  it  is  not  correctly  represented ;  as  it  q>peaiB  by  Mr. 

Belt's  note  from  -the  Register's  Book,  3  Bro.  C.  C.  383,  that  those  words  were 
held  not  to  give  a  separate  estate.  See  Ex  parte  RmL  1  Madd.  199;  f91Us  v. 
Smers,  4  Madd.  409 ;  Roberts  v.  Spicer,  5  Madd.  491 ;  Prichard  v.  Ames,  1  Tarn. 
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Plaintiffi,  but  the  intention :  as  far  as  it  can  be  collected  from  other 
parts  of  the  will :  if  not,  the  Court  must  upon  every  legacy  to  be 
paid  to  a  married  woman  hold,  that  it  is  given  to  her  separate  use. 
This  will  was  evidently  made  with  professional  advice.  When 
speaking  of  the  principal  the  testator  provides  against  any  marital 
right ;  using  the  words  <<  whether  covert  or  sole."  In  Lee  v.  Prieux 
your  Honor  hesitated  some  time,  before  you  decided  that  to  be  the 
separate  use  of  the  wife ;  upon  the  ground,  that  her  receipt  was 
directed  to  be  a  discharge  to  the  trustee ;  which  circumstance  is 
not  in  this  will.  The  trustees  cannot  take  any  secure  receipt  here 
except  from  the  husband. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden]. 
My  opinion  is  with  the  Plaintiffs.  Though  the  Court  has  upon  a 
great  number  of  wills  guarded  the  interest  of  a  married  woman,  the 
words  in  this  will  are  not  sufficient.  The  point  is,  whether 
there  is  any  thing  to  show,  the  *  husband  was  not  intend-  [*52i] 
ed  to  be  entitled  to  what  every  husband  is  entitled  to ;  at 
least  a  participation  by  him  with  his  wife,  whose  debts  he  is  bound 
to  discharge,  and  whom  he  is  bound  to  maintain.  It  is  necessary 
to  show  a  decided  intention,  that  the  husband  shall  have  no  interest 
whatsoever.  Some  years  ago  the  Court  would  have  started  at  the 
proposition.  Even  in  the  strong  case  of  Lee  v.  Prieux,  where  the 
words  were  much  stronger  than  this  will  contains,  it  is  truly  said,  I 
did  not  think  fit  without  hearing  the  assignees  of  the  husband  to 
make  the  order :  but  upon  argument  I  did  hold,  that  the  only  pur- 
pose of  putting  in  those  words  was  to  make  that  a  discharge,  that 
otherwise  would  not  be  a  discharge  t  which  could  be  only  by  giving 
to  the  separate  use  of  the  wife.  This  testator  has  used  words  as  to 
the  princip&l,  that  give  it  to  her  separate  use,  but  not  as  to  the  in- 
terest and  dividends.  Upon  such  words  would  any  wan  advise  the 
trustees  to  pay  to  the  wife  ?  No  payment  to  her  can  be  good,  un- 
less it  is  perfectly  clear,  the  testator  has  authorized  it ;  and  this  will 
has  no  words  sufficient  for  that.  Was  it  meant,  that  the  wife  should 
spend  all  this  money,  and  not  contribute  any  part  of  it  to  the  ex- 
penses of  housekeeping  ?  The  intervention  of  trustees  has  never 
yet  gone  the  length  of  vesting  a  sole  and  separate  interest  in  the 
wife.  In  Lee  v.  Prieux  I  took  a  good  deal  of  time  to  consider. 
Many  people  have  disapproved  very  much  of  making  them  separate 
persons :  the  husband  bound  to  maintain  his  wife ;  and  she  having 
separate  property,  not  one  farthing  of  which  she  is  to  brin[^  into  the 
common  fund. 

I  am  of  opinion  therefore,  the  words  of  this  will  are  not  sufficient 
to  give  the  interest  and  dividends  to  the  separate  use  of  the  wife  (a)  ; 

(a)  See  Joknts  v.  Lodchmi,  3  Bro.  C.  C.  (Am.  ed.  1844,) 383,  note ;  2  Story,  Eq. 
Jur.  §  1383,  and  cases  cited ;  Tyler  v.  Lake,  2  Ruas.  &  Mylne,  183 ;  Kensington 
V.  DoUand,  2  Mylne  &  K.  184. 

Although  the  money  is  to  be  paid  into  the  Iiands  of  the  wife  or  to  her  use,  there 
is  nothing  in  that  inconsistent  with  its  being  subject  to  the  rights  of  the  husband. 
2  Story,  Eq.  Jur.  1383,  and  note  (1). 
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and  the  only  Equity,  to  which  she  is  entitled,  is  a  provision  out  of 
them.  Let  it  be  referred  to  the  Master  for  that  purpose :  the  assignees 
to  be  at  liberty  to  make  a  proposal  (1). 

The  real  estate  was  only  12/.  a-year ;  and  the  Master  of  the  Rolls 
having  observed,  that  it  was  a  legal  estate ;  and  therefore  he  should 
make  no  declaration  upon  it,  the  Plaintiffs  gave  up  their  claim  ;  and 
the  bill  as  to  that  .was  dismissed. 

1.  In  Equity,  as  at  Law,  a  gift  to  the  wife  is  a  gift  to  the  husband ;  whoj  being 
bound  to  maintain  the  wife,  is  entitled  to  lier  property.  A  Court  of  Equity  will, 
however,  execute  a  trust  for  the  sole  and  separate  use  of  the  wife,  when  the  inten- 
tion of  Uie  donor  to  that  effect  is  unequivocally  declared ;  but  a  gift  to  the  wife 
for  Aer  1IM  is  not  held  to  be  a  sufficient  declaration  of  such  intention :  IftZb  v. 

Scofan^  4  Mad.  411 :  and,  it  has  been  judicially  observed,  it  is  difficult  to  find  any 
substantial  distinction  between  a  ffift  to  a  wife  for  her  use,  and  a  gift  for  her  own 

use.    RoharU  v.  Spioerj  5  Mad.  492.     The  case  of  Jones  v. ,  (which  was 

cited  arguendo^  in  the  principal  case,  and  the  statement  of  which,  as  men  in  the 
present  report,  was  relied  upon  in  Adammm  v.  Armitagt^  19  Ves.  419,)  Mr.  Belt, 
oy  an  examination  of  the  Register's  Book,  has  discovered,  was  a  decision  that  a 
separate  estate  did  not  pass  to  the  fimt  covtrtt.  See  the  note  to  Lu  v.  Prieux,  3 
Brown,  383,  Belt's  Eklit  But  the  word  ^'sole  "  is  held  to  be  more  emphatic  and 
operative ;  a  bequest  to  the  9oU  use  of  the  wife  will  be  tantamount  to  a  bequest 
for  her  t^foraU  use:  Ex  parte  Rmfj  1  Mad.  207 :  so  a  legacy  to  a  married  woman, 
*'  to  be  at  her  own  disposal/*  vests  in  her  as  separate  estate ;  Pridutrd  v.  Ams,  1 
Turn.  223 ;  and  a  direction  that  a  legacy  shall  be  paid  into  the  proper  hands  of  a 
married  woman,  creates  a  trust  for  her  separate  use.  HdrUey  v.  HurUj  5  Ves. 
545.  In  Dariey  v.  Dadey^  according  to  the  report  in  3  Atk.  399,  it  was  held,  that 
a  devise  to  the  husband  for  the  **  livelihood"  of  the  wife,  would  convert  the  hus- 
band into  a  trustee  for  her  separate  use ;  but  Lord  Alvanley,  after  an  examination 
of  the  Re'gister's  book,  declared  the  decision  and  the  report  of  that  case  to  bo 
directly  at  variance ;  the  report,  of  course,  is  of  no  authority.  Lu  v.  Prieux^  3 
Brown,  383.  Technical  words,  however,  are  not  necessaiy  in  a  deed  of  settle- 
ment, and,  afortiorij  not  in  a  will,  to  secure  property  to  a  married  woman's  seoa- 
rate  use,  where  the  intent  is  perfectly  unambiguous.  T\frrell  v.  Hope^  2  Atk.  501 ; 
Dixoft  v.  Olmius,  2  Cox,  415. 

2.  As  to  the  ri^ht  of  hf erne  eoverte,  to  a  provision  out  of  her  equitable  interests, 
as  against  the  assignees  of  her  husband,  see  the  note  to  Burdon  v.  Dean,  2  Yes. 
i507. 

(1)  That  this  Eciuity  of  a  married  woman  prevails  against  the  assi^ees  under 
a  commission  of  bankruptey  against  her  husband,  see,  cmte,  Burdon  v.  Deanj  OsuftU 
V.  Probert^  vol.  ii.  608, 6^ ;  Brown  v.  Clarke  Drteman  v.  Pardey,  iii.  166, 421. 
As  to  the  husband's  assignee  for  valuable  consideration,  see  Ihmco  v.  Jhinoo,  iv. 
515,  ISaddington  v.  Kinsman^  1  Bro.  C.  C.  (Am.  ed.  1844,)  51,  and  cases  cited  in 
note  {bU  andthe  authorities  there  referred  to ;  and  as  to  the  Equity  of  the  wife 
generally,  the  note,  iL  609. 
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[1800,  JuLT  25.] 

Detibe  of  real  estate  with  the  residue  of  the  personal  estate  upon  longf  limitations 
in  strict  settlement,  including  persons  unboni:  a  subsequent  direction,  that 
none  of  the  devisees  shall  tue  or  Icome  into  possession  before  the  age  of 
twenty-five,  was  held  confined  to  the  actual  possession,  and  not  to  operate  by 
way  of  revocation ;  and  therefore  upon  the  death  of  the  first  tenant  for  life  un- 
der twenty-five  the  accumulation  belonged  to  his  personal  representative. 

Crisp  Molineaux  by  his  will  first  directed  all  his  debts  and  fune- 
ral expenses  to  be  paid.  Then,  after  giving  several  specific  and  pe- 
cuniary legacies,  the  latter  to  be  paid  within  twelve  months  after  his 
decease,  he  gave  and  devised  all  those  his  plantations  and  estates  in 
the  bland  of  St.  Christopher,  and  also  all  such  part  of  his  estate  as 
he  had  power  to  devise,  situate  in  ^  the  parish  of  Garboldishain,  and 
also  all  his  estate  in  Black  Raven  Alley,  near  London  Bridge,  and 
all  other  his  real  estates,  together  with  the  residue  of  his  personal 
estate,  if  any,  and  alL  other  his  estate  and  effects  of  what  nature  or 
kind  soever,  not  otherwise  disposed  of  by  his  will,  whether  in  pos- 
session, reversion,  or  expectaqcy,  and  of  which  he  had  power  to 
dispose,  to  trustees,  their  heirs  and  assigns,  for  ever ;  in  trust  in  the 
first  place  to  pay  the  several  annuities  and  legacies  given  out  of  the 
produce  of  such  part  of  his  efiects,  as  he  had  directed  the  same  to 
be  paid,  and  subject  thereto ;  and  also  in  trust  to  pay  out  of  the 
rents  of  his  estate  at  Garboldisham  another  annuity :  and  in  farther 
trust,  and  to  and  for  the  several  uses,  ends,  intents,  and  purposes, 
after  mentioned :  that  is  to  say ;  as  for  and  concerning  such  of  his 
estates  in  Garboldisham  aforesaid,  as  he  has  power  to  dispose  of, 
and  also  his  estate  in  Black^Raven  Alley,  subject  as  aforesaid,  to  the 
use  of  his  eldest  grandson  Crisp  Molineaux  Montgomerie  and  his 
assigns  during  his  natural  life ;  remainder  to  trustees  to  preserve 
contingent  remainders ;  remainder  to  the  use  of  his  first  son  lawfully 
begotten  and  the  heirs  male  of  the  body  of  such  first  son  ;  remain- 
der to  the  use  of  the  second,  third,  fourth,  fifth,  sixth,  and  all  and 
every  other,  sons  of  Crisp  Molineaux  Montgomerie,  and  the  several 
and  respective  heirs  male  of  all  and  every  such  sons ;  and  in  case  of 
the  death  of  his  said  grandson  without  issue  male,  or  of  the  death  of 
such  issue  male  under  age,  and  without  issue,  then  to  the  use  of  the 
third  son  of  the  body  of  Elizabeth  Molineaux  Montgomerie,  named 
Thomas  Tomlinson  Molineaux  Montgomerie  for  life,  and  of  his  first 
and  other  sons ;  the  limitations  being  directed  exactly  in  the  same 
manner  as  before ;  with  similar  remainders  to  the  use  of  her  fourth 
son  George  Stephen  Molineaux  Montgomerie,  and  all  and  every  her 
other  sons  by  her  present  husband,  and  their  several  and  respective 
issue  male :  and  in  case  of  the  death  of  Elizabeth  Molineaux  Mont- 
gomerie without  issue,  or  such  issue  male  dying  under  age  and 
without  issue,  then  to  and  upon  the  same  uses,  limitations  and  res- 
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trictions,  as  are  after  mentioned  respecting  his  estate  in  St.  Christo- 
pher's and  the  residue  of  his  personal  estate. 

The  testator  then  gave  directions  as  to  all  his  plantation  and  es- 
tate in  St.  Christopher's  and  all  other  his  real  estates,  together  with 
the  residue  of  his  personal  estate,  if  any,  and  all  other  his  estate 
and  effects  of  what  nature  or  kind  soever,  not  otherwise  disposed  of 
by  his  will,  whether  in  possession,  reversion,  or  expectancy,  of  which 
he  had  power  to  dispose,  to  and  upon  the  several  uses,  ends,  intents, 
and  purposes,  following :  namely :  upon  trust  in  the  first  place  to 
place  out  in  the  3  per  cent,  consolidated  bank  annuities  3000/. ; 
provided  his  personal  estate  leave  sufficient  after  his  debts  and  leg- 
acies: which  he  directed  to  be  immediately  paid  off;  and  if  it 
should  not  be  sufficient,  then  500/.,  until  the  same  with  the  surplus 
of  his  personal  estate  shall  amount  to  that  sum ;  which  was  to  be 
applied  in  dischaige  of  the  contingent  legacies ;  the  surplus  to  fall 
into,  and  be  considered  as  part  of  the  general  residue ;  and  upon 
farther  trust  as  to  his  plantation  and  estate  in  St.  Christopher's 
aforesaid  and  all  other  his  real  estates  and  other  estate  and  effects  of 
what  nature  or  kind  soever,  subject  as  aforesaid,  upon  trust  and  to 
and  for  the  use  of  his  second  grandson  William  Crisp  Molineaux 
Montgomerie  for  life  ;  with  similar  limitations  to  his  first  and  other 
sons  in  tail  male  ;  and  remainders  in  strict  settlement  to  Thomas 
Tomlinson  Molineaux  Montgomerie,  and  George  Stephen  Molineaux 
Montgomerie,  for  their  lives,  and  to  their  first  and  other  sons,  suc- 
cessively ;  remainder  to  the  fifth,  sixth,  seventh,  and  every  other, 
son  of  Elizabeth  Molineaux  Mongomerie,  and  the  several  heirs  male 
of  their  bodies ;  with  divers  remainders  over  to  the  sons  of  his 
daughter  Lady  Burnaby  and  of  his  other  daughters,  in  strict  settle- 
ment ;  and  the  ultimate  remainder  to  his  own  right  heirs. 

The  testator  then  directed,  that  front  and  immediately  after  his 
decease  all  and  every  such  person  or  persons  as  shall  be  entitled  for 
his  or  their  life  or  lives  to  his  said  estate  in  St.  Christopher's  or  any 
other  island  in  the  West  Indies,  in  which  he  may  be  seised  or  pos- 
sessed of  property  at  the  time  of  his  decease  by  the  above  limita- 
tions, shall,  when  and  as  they  shall  be  respectively  entitled  to  the 
same  in  possession,  take  the  name  and  arms  of  Crisp  and  Molineaux : 
in  case  of  neglect  or  refusal  the  estate  to  go  to  the  next  person  enti- 
tled, as  if  the  person  so  neglecting  was  dead. 
[♦524]  *  By  another  clause  the  testator  directed,  that  neither 
of  his  grandsons  above  named,  who  may  be  born  of  the 
bodies  of  the  aforesaid  Elizabeth  Molineaux  Montgomerie,  or  of  his 
aforesaid  Dame  Elizabeth  Burnaby,  or  his  daughters  Margaret  and 
Catherine,  shall  take  or  come  into  possession  of  any  of  his  estates, 
before  such  grandson  or  grandsons  shall  have  attained  his  or  their 
age  or  ages  of  twenty-five  years ;  declaring,  his  will  and  meaning 
was,  that  such  grandson  or  grandsons,  who  may  become  entitled  to 
his  possessions,  as  above  specified,  may  before  their  respective  at- 
tainments to  the  age  or  ages  of  twenty-one  years  for  their  mainten- 
ance and  education,  and  after  such  age  or  ages  of  twenty-one  years 
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and  until  their  respective  attainments  to  the  age  or  ages  of  twenty- 
five  years  for  their  proper  support,  be  allowed  such  sum  or  sums 
out  of  the  rents,  issues  and  profits,  of  such  estates  as  are  respec- 
tively devised  to  them,  as  his  executors  and  trustees  shall  in  their 
discretion  think  necessary  and  proper. 

The  testator  died  in  1792.  William  Crisp  Molineaux  Montgom- 
erie  died  in  1797,  an  infant  and  without  issue.  His  father  George 
Molineaux  Montgomerie,  being  the  only  son  and  heir  at  law  of  the 
testator,  having  taken  out  administration  to  his  deceased  son,  filed 
the  bill ;  praying,  that  it  may  be  declared  that  the  Plaintiff  as  ad- 
ministrator of  his  deceased  son  is  entitled  to  the  savings  or  surplus 
of  the  rents  and  profits  of  the  estate  in  St.  Christopher's  and  of  the 
interest  or  produce  of  the  residue  of  the  testator's  personal  estate, 
which  accrued  between  the  time  of  the  death  of  the  testator  and 
the  death  of  William  Crisp  Molineaux  Montgomei^e :  or,  if  not,  then 
that  as  heir  at  law  of  the  testator  he  is  entitled  to  the  savings  of 
such  rents  and  profits,  and  that  the  Plaintiff  and  the  other  next  of 
kin  of  the  testator  are  entitled  to  such  savings  of  the  personal 
estate. 

The  daughters  of  the  testator  by  their  answer  submitted,  whether 
any  and  what  part  of  the  interest  or  produce  of  the  residue  of  the 
personal  estate,  which  accrued  between  the  times  stated  in  the  bill, 
was  disposed  of.  Thomas  Tomlinson  Molineaux  Montgomerie, 
George  Stephen  Molineaux  Montgomerie,  and  Michael  Molineaux 
Montgomerie,  first  tenant  in  tail  of  the  St.  Christopher's  estate 
under  the  will,  by  their  answers  submitted,  whether  the  savings  of 
the  rents  and  profits  of  that  estate  and  the  interest  and 
produce  of  the  residue  *  of  the  personal  estate  ought  or  [*  525] 
ought  not  to  accumulate  for  the  benefit  of  such  persons  as 
shall  become  entitled  under  the  remainder  in  the  will. 

The  Attorney  General,  [Sir  John  Mitford],  Mr.  Mansfield,  and 
Mr.  Cox,  for  the  Plaintiff.  The  legal  estate  vested  in  William  Crisp 
Molineaux  Montgomerie ;  and  there  were  no  words  to  devest  it. 
The  clause,  by  which  the  grandsons  are  not  to  have  possession  be- 
fore the  age  of  twenty-five,  has  not  the  effect  of  revoking  the  former 
disposition.  The  consequence  of  that  would  be,  that  all  the  limita- 
tions to  unborn  children  must  fail ;  and  there  would  be  no  disposi- 
tion of  the  rents  and  profits  and  the  income  of  the  personal  estate ; 
for  there  is  no  direction  for  accumulation,  nor  any  other  dispo- 
sition whatsoever.  The  expression  in  this  clause,  postponing  the 
possession  till  the  age  of  twenty-five,  can  only  mean  the  actual 
possession.  Those  words  do  not  properly  apply  to  personal  es- 
tate. If  the  testator  had  any  farther  intention,  something  more 
would  be  expressed.  In  the  construction  of  this  will  the  latter 
part  of  this  clause  is  very  material;  where  directing  the  allow- 
ance out  of  the  rents  and  profits  '<  of  sucli  estates  as  are  respect- 
ively devised  to  them  "  he  is  speaking  of  an  allowance  to  persons 
at  that  time,  previously  to  the  age  of  twenty-five,  entitled  to  his 

VOL.  V.  31 
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possessions.     Under  the  former  part  of  the  will  therefore  the  Plain- 
tiff is  entitled  as  administrator  to  his  son. 

Solicitor  General,  [Sir  William  Grant],  and  Mr.  Steele y  for  the 
tenant  for  life  and  the  first  tenant  in  tail,  Defendants.  The  Defend- 
ants cannot  claim  the  rents  and  profits  of  the  real  estate  :  but  the 
produce  of  the  personal  estate  accrued  within  this  period  ought  to 
accumulate,  and  go  to  the  next  taker.  When  personal  estate  is 
given  at  a  future  period,  and  nothing  is  said  of  the  intermediate  prof- 
its, they  accumulate.  That  was  determined  in  Bullock  v.  Stones  (1) 
and  Green  v.  Ekins  (2)  ;  which  show  the  distinction  between  real  and 
personal  estate  in  that  respect.  According  to  that  rule,  if  the  first 
tenant  for  life  had  attained  the  age  of  twenty-five,  he  would  have 
taken  the  personal  estate  with  the  accumulation ;  and  in  consequence 
of  his  death  under  that  age  the  present  tenant  for  life  will  take  it, 
subject  to  the  said  contingency  ;  and  ito  on ;  till  some  one  becomes 
entitled  to  take  it  absolutely.  There  are  many  authori- 
[*  526]  ties  to  show,  that  if  *  this  had  been  a  gift  of  the  residue 
of  the  personal  estate  only,  the  accumulation  should  go  to 
the  first  person,  entitled  to  take  any  interest  in  it  as  the  residue. 
This  is  a  contingent  interest  to  that  person,  who  shall  first  attain  th^ 
age  of  twenty-five. 

Mr.  Sutton  and  Mr.  Campbell,  for  some  of  the  next  of  kin,  De- 
fendants. The  claim  of  the  next  of  kin  to  the  interest  of  the  resi- 
due, that  accumulated  previously  to  the  death  of  William  Crisp 
Molineaux,  is,  I  admit,  a  difficult  point  to  be  sustained  (3).  But  it 
may  be  urged,  that  there  is  nothing  upon  this  will  to  distinguish  the 
rents  and  profits  of  the  real  estate  from  the  interest  of  the  personal 
estate ;  and  there  is  an  intestacy  as  to  both.  There  is  no  direction, 
that  they  shall  accumulate  for  the  person  next  in  remainder  under 
the  will.  The  word  "  take "  applies  to  the  personal  estate ;  and 
^*  come  into  possession  "  to  the  real.  BvUock  v.  Stones  was  a  be- 
quest of  the  absolute  interest  in  the  residue :  this  is  a  partial  inter- 
est for  life  only. 

The  Attorney  General,  [Sir  John  Mitford],  in  reply.  If  this 
clause  has  the  effect  of  a  revocation,  supposing  all  the  grandsons 
named  in  the  will  had  died  under  the  age  of  twenty-five,  all  the 
remainders  over  would  be  void.  The  distinction  taken  in  NichoUs  v. 
Oshorn  (4)  and  Studholme  v.  Hodgson  (S)  is,  whether  there  is  a  con- 
dition precedent,  or  not.  In  Green  v.  £Jcins  there  was  no  gift  until 
the  age  of  twenty-one. 

Lord  Chancellor  [Loughborough].  There  is  not  much  difR* 
culty  in  the  will,  when  it  is  read  with  a  little  attention  ;  though  the 

(1)  2  Vea.  521. 

(2)  2  Atk.  473 ;  3  P.  WUl.  306,  n. 

(3)  A  general  residuary  disposition  passes  every  thing  not  well  disposed  of. 
Broim  v.  Higgs,  ShanUy  v.  Baker,  Kennd  v.  Abbott,  ante,  501 ;  vol.  iv.  708, 7^^ 
802.    See  the  note,  716.    [See  Bolgcr  v.  Mackell,  ante,  513,  and  note.] 

(4)  2  P.  WUl.  419. 

(5)  3  P.  Will.  300. 
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phraseology  of  that  clause  is  a  little  singular :  but  it  is  difficult  even 
upon  the  words  of  that  clause  by  any  ftiir  construction  to  make  out, 
that  he  had  an  intention  for  an  intestacy.  There  is  an  estate  for  life, 
and  as  to  the  freehold  estate  it  is  an  estate  for  life  in  possession ;  and 
if  any  act  was  to  be  done  with  regard  to  the  freehold  estate,  it  must 
be  under  the  title  of  the  devisee.  You  could  not  lay  an  ejectment 
except  under  the  title  of  the  first  tenant  for  life  ;  for  he  has  the  free- 
hold estate  undoubtedly.  The  testator  has  used  a  little  inaccurately 
words  of  restriction  as  to  his  grand-children  in  this  clause.  He 
could  not  mean,  it  would  be  repugnant  to  the  whole  will, 
that  *  they  should  not  take  the  estate :  but  he  means,  that  [*  527] 
they  shall  not  take  it  so  as  to  come  into  the  actual  posses- 
sion ;  and  he  carries  on  that  restriction  as  to  the  actual  possession, 
tlie  receipt  and  management,  to  the  age  of  twenty-five.  He  does 
not  dispose  of  the  rents  and  profits,  and  the  interest  of  the  personal 
estate  in  the  mean  time.  It  is  a  strange  construction  to  say,  these 
estates  are  revoked.  All  the  limitations  to  the  unborn  sons  would 
be  void.  I  rather  conjecture,  his  idea  was  governed  by  this ;  that 
what  he  thought  of  was  the  estate  at  St.  Christopher's,  a  West 
India  estate :  which  he  probably  thought  required  a  very  consider- 
able management ;  and  he  meant  to  postpone  the  actual  possession, 
till  the  devisee  should  be  fit  for  the  management.  I  observe,  an  em- 
inent West  India  merchant  is  one  of  the  trustees.  In  BuHocJc  v. 
Stones  the  deviseee  took  the  personal  estate  absolutely  at  twenty- 
one  :  in  this  case  the  devisee  takes  the  personal  estate  for  life  only. 
The  accumulation  would  be  for  the  person  first  entitled  to  the  capi- 
tal. Therefore  the  second  tenant  for  life  has  no  interest  in  the  ac- 
cumulation different  from  that  of  the  first  tenant  for  life. 

Declare,  that  the  rents  and  profits  of  the  real  estate  and  the  inter- 
est and  produce  of  the  personal  estate  accrued  during  the  life  of 
William  Crisp  Molineaux  Montgomerie,  beyond  what  was  allowed 
for  his  maintenance,  belong  to  the  PlaintiiT. 

That  a  Court  of  Equity  alwajrs  avoids,  if  possible,  putting  such  a  construction 
upon  a  will  as  would  lead  to  an  intestacy,  see,  ante,  note  3  to  Mabedeu  v.  Strodty 
3  V.  450. 
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OSBORN  «.  BROWN. 

[1800,  July  2a] 

The  testator  bequeathed  a  leoracy  to  his  daughter  to  be  paid  within  twelve  months 
after  his  decease ;  but  ir^she  should  marry  A.  then  he  revoked  the  legacy. 
She  remained  unmarried  till  about  fourteen  months  after  the  testatoi's  death; 
and  then  married  A.    They  obtained  a  decree  for  the  legacy,  (o) 

William  Brown  by  his  will,  dated  the  18th  April,  1795,  gave 
among  others  the  following  legacy  : 

<<  I  give  to  my  daughter  Mary  the  sum  of  400/,  of  lawful  money 
of  Great  Britain  to  be  paid  to  her  by  my  executors  within  twelve 
montjiis  after  my  decease  :  but  if  my  said  daughter  Mary  shall  marry 
,  John  Osborn  now  or  late  of  East  Burnham  in  the  said  county  of 
3ucks  labourer,  then  and  in  that  case  I  do  hereby  revoke  and  make 
void  the  said  l^acy  of  4001.  to  my  said  daughter  Mary,  and  in  lieu 
thereof  I  give  to  her  the  sum  of  is.  and  no  more." 

All  the  rest,  residue,  and  remainder,  of  his  personal  estate  not 
therein  before  by  him  disposed  of,  after  payment  of  his 
[*  528]  debts,  funeral  *  and  testamentary  expenses,  and  the  lega- 
cies therein  before  by  him  given,  he  gave  and  bequeathed 
unto  and  among  his  sons  John  and  Henry  and  his  daughters  Sarah, 
Elizabeth,  and  Mary,  equally  to  be  divided  between  them  share  and 
share  alike,  in  and  by  equal  shares  and  proportions. 

The  testator  died  on  the  22d  of  April,  1795.  His  daughter  Mary 
remained  unmarried  about  fourteen  months  after  his  death ;  and  then 
married  John  Osborn.  The  executor  refusing  to  pay  her  legacy  of 
400/.,  she  and  her  husband  filed  the  bill. 

(1)  Mr.  Piggotty  for  the  Plaintiffs. 

Mr.  Suiton  and  Mr.  Hally  for  the  Defendant.  In  the  event  of  the 
marriage  of  the  Plaintiffs,  the  legacy  is  expressly  revoked  and  made 
void.  To  this  proposition  there  is  no  limitation  of  time.  If  at  any 
time  of  the  legatee's  life  she  marries  this  person,  the  legacy  is  re- 
voked. The  Plaintiffs  now  resort  to  this  Court  to  obtain  payment  of 
this  legacy  in  direct  opposition  to  the  testator's  declared  intention. 
Can  the  Court  possibly  aid  such  a  claim  ?  Perhaps  no  case  in  cir- 
cumstances applies  precisely  to  this :  but  the  principles  laid  down  in 
Scott  V.  Tyler  (2)  certainly  do. 

Mr.  Piggott  in  reply.  The  terms,  in  which  this  legacy  is  given, 
are  those,  which  are  always  held  to  make  a  legacy  vested.  The 
interest  is  absolute  not  limited.  It  is  the  strict  and  literal  case  of 
debitum  inprasenti  solvendum  inftituro  (3)  :  but,  while  the  payment 

(a)  See  2  Williams,  Executors,  (2d  Am.  ed.)  917,  918;  StadqtoU  v.  Btaumoni, 
aiiie,  3  V.  89,  note  (a);  1  Story,  Eq.  Jur.  «281,  d  seq. 
II)  The  arguments  and  judgment  ex  raatume. 

(2)  2  Bro.  C.  C.  431.  For  the  present  doctrine  of  the  Court  upon  conditions  in 
restraint  of  marriage,  see  also  Siadqpole  v.  Beatunord  and  Ptaret  v.  LomaUj  anfr, 
vol.  iii.  89, 135,  and  the  note,  98. 

(3)  As  to  this  distinction  of  the  Civil  Law,  adopted  in  this  country  as  to  pereonai 
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is  suspended,  the  legacy  is  liable  to  be  defeated.  The  event  upon 
which  it  was  revoked,  must  therefore  happen  within  that  time,  name- 
ly, twelve  months  after  the  testator's  death.  This  implication  is 
irresistible,  from  the  direction  to  pay  the  legacy  within  thftt  time. 
No  express  words  could  make  the  intention  more  plain.  The  testa- 
tor could  not  intend,  that  the  legacy  should  be  paid  a  year  after  his 
decease,  and  be  revoked  by  a  marriage  fifty  years  afterwards.  He 
might  intend,  as  far  as  he  could,  to  prevent  a  rash  or  precipitate 
marriage,  and  yet  not  expect  the  sacrifice  of  a  fixed  and  lasting 
attachment.  He  has  not  attempted  a  restraint  indefinite 
*as  to  time,  but  limited.  This  legacy  is  given  over.  Scott  [^  5S9] 
T.  T)fler  was  the  case  of  a  condition  precedent  to  the  vest- 
ing of  the  legacy  ;  and  is  therefore  totally  different.  This  legatee 
was  entitled  to  be  paid  at  the  end  of  twelve  months  after  the  testa- 
tor's decease :  or,  if  not  entitled  to  payment  then,  merely  because 
she  had  not  then  quite  attained  the  age  of  twenty-one,  she  had  a 
right  to  have  her  legacy  appropriated  and  laid  out  for  her  benefit. 

Lord  Chancellor  [Loughborough].  She  certainly  had.  The 
case  cited  has  no  analogy  to  this.  This  is  not  the  case  of  a  condition 
precedent.  In  this  case  1  can  only  refer  the  event,  in  which  the 
legacy  was  to  be  revoked,  to  the  time,  during  which,  the  payment 
was  suspended.  That  results  from  the  manner,  in  which  the  legacy 
is  given,  and  the  time,  at  which  the  payment  of  it  is  directed.  If 
the  legatee  had  come  unmarried  at  the  expiration  of  a  year,  what 
objection  could  have  been  made  ?  Her  subsequent  marriage  cannot 
in  this  case  alter  her  right  (1). 

As  the  Defendant  has  admitted  assets  I  must  decree  payment  of 
this  legacy  with  interest.  

It  has  been  repeatedly  decided,  both  previously  and  subsequently  to  the  prin- 
cipal case,  that  where  a  certain  period  is  appointed  for  the  payment  of  a  legacy,  a 
breach,  afier  that  fixed  time  has  elapsed,  even  of  an  express  condition  annexed  to 
the  legacy,  will  not  affect  the  riffht  to  receive  it  CUnt  v.  Bridges^  Ren.  temp. 
Finch,  27 ;  Brydgta  v.  Woitorij  1  Yes.  &.  Bea.  134.  As  to  the  general  doctrine 
with  respect  to  conditions  in  restraint  of  marriage,  and  the  distinction  between 
precedent  and  Subsequent  conditions,  see,  ante^  notes  2  and  3  to  Stadqfole  v.  Becw- 
morU,  3  Y .  89. 

legacies,  but  not  as  to  land,  and  the  excepted  cases,  see  Bolgtr  v.  MaMUy  anit^ 
509. 
(1)  Brydga  v.  WiMtm,  1  Yes.  &  Bea.  134. 
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DEVISME  V.  MELLISH. 

[1800,  July  9a] 

Legacy  for  a  moiiniin^  ring  to  each  of  the  testator's  relations  hy  blood  or  marriage, 
confined  to  the  Statute  of  Distribations,  and  those,  who  have  manied  persons 
entitled  under  it  (a) 

The  testator  bequeathed  50/.  for  a  mourning  ring  to  each  of  his 
relations  by  blood  or  marriage.  The  question  was  what  relations 
were  entitled. 

Mr.  Mansfield  and  Mr.  Ramittyy  for  the  PlaintifTs  said,  it  must  be 
confined,  as  such  dispositions  often  have  been,  to  the  Statute  of 
Distributions  (1),  and  those,  who  have  married  persons  entitled  under 
that  Statute. 

Lord  Chakcellob,  [Loughborough],  said,  he  had  no  difficulty 
in  taking  that  line;  though  he  was  not  sure,  he  hit  the  intention 
by  it. 

The  decree  was  made  accordingly. 

SxB,  ante^  note  5  to  Brown  v.  ^ggSf  4  Y.  706. 

(a)  2  Williams,  Executors,  (2d  Am.  ed.)  812,  813 ;  Green  v.  Houxtrd,  1  Bro.  C. 
C.  (Am.  ed.  1844,)  31,  and  notes;  Rmmar  v.  Mmobrcy,  3  ib.  234;  PkUlmg  v. 
Gwrikj  ib.  69,  note  (h\  and  cases  cited ;  MaHers  v.  HooptTy  4  ib.  207 ;  McN'eukdgt 
V.  Odbrtdth,  8  Serg.  &  R.  43;  McMUUdge  v.  Barclay,  11  Serg.  & R.  103;  GnaU 
V.  Lyman,  4  Riiss.  92;  4  Kent,  (5th  ed.)  S37,  note;  might  v.  ^Ikyns,  1  Turn.  &. 
Rubs.  143;  fVriM  v.  Trugtus  Mdhod.  Epii.  CftiireA,  1  Ho£Ch.213;  Lond.Law 
Mag.  Aug.  1835,  art  5 ;  M'CuUough  v.  Lee,  7  Ohio,  15. 

(1)  22  and  23  Char.  XL  c.  10.  See  the  references,  3  Swanst  319 ;  pod^  vol.  is. 
;  Crewye  v.  CWmon,  Pope  v.  Whiioomhe,  3  Mer.  689. 


voii.  v.  31* 
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CARTWRIGHT  i;,  VAWDRY. 

[1800,  JuLT  30.] 

Aif  illegitimate  child  not  entitled  to  share  under  a  devise  to  children,  generally ;  (a) 

notwithstanding  a  strong  implication  upon  the  will  in  favor  of  that  child. 
Illegitimate  children,  having  acquired  that  character  hy  reputation,  may  take  under 

a  will,  as  by  necessary  in^lication  intended  and  descnbed,  (h)  [p.  5*)4,  note.] 
Whether  mamage  of  a  widower  with  the  sister  of  bis  deceaBed  wife,  in  England 

voidable,  in  Scotland  va  void,  qwarCj  [p.  534,  note.] 
Bequest  to  the  children  of  A.  described  spinster,  and  notliin^  on  the  face  of  the 

will  showing  that  illegitimate  children  were  intended:  inquiry,  whether  she 

left  illegitimate  children,  refused,  [p.  534,  note.] 

Thomas  Cartwright  by  his  will,  dated  the  30th  of  June,  1794, 
reciting,  that  his  wife  was  already  provided  for  by  settlement,  gave 
her  some  additional  benefits  during  her  widowhood.  Then,  after 
giving  legacies  to  his  executors  for  their  trouble,  he  gave  them  all 
the  rest,  residue,  and  remainder,  of  his  estates  real  and  personal 
whatsoever  and  wheresoever,  upon  trust  to  receive  the  rents,  issues, 
and  profits,  and  to  get  in  all  money  due  to  him,  and  invest  it  in  the 
funds  upon  trust  to  apply  a  reasonable  part  of  the  said  rents,  sums  of 
money,  and  interest,  upon  the  maintenance  and  education  of  all  and 
every  such  child  or  children  as  he  might  happen  to  have  at  his  death, 
equally,  share  and  share  alike,  until  such  (I)  of  them  should  respect- 
ively attain  their  age  of  twenty-one  years  or  day  or  days  of  marriage ; 
then  upon  trust  to  pay  such  child  or  children,  which  should  so  be- 
come of  age  or  married,  one  fourth  part  of  the  whole  income  of  his 
estates  both  real  and  personal ;  and  in  case  there  should  be  only  one 
such  child,  which  should  attain  that  age  or  marriage,  as  aforesaid, 
then  in  trust  to  pay  the  whole  income  of  all  his  estate,  both  real  and 

(a)  Where  there  are  legitimate  children  to  answer  the  description  of  "  children," 
the  rule  of  law  is  that  legitimate  children  only  will  take.  Baglty  v.  MoUard^  1 
Rubs.  &  My.  581 ;  Draser  v.  Ptgott,  1  Young,  354;  2  Williams,  Executors,  (Sd 
Am.  ed.)  803;  Shearman  v.  ^nge(,  1  BaL  Eq.  351;  IFUkiruon  v.  Mam,  12  Price, 
470;  Qardner  v.  Heyer,  2  Pai^e,  11 ;  Ram  on  Wills,  ch.  6,  p.  50,  51. 

But  natural  children  may  tSae  under  this  description,  if  the  will  itself  manifests 
an  intent  to  include  them  in  the  terra  **  children,"  either  by  express  designa- 
tion, or  by  necessary  implication.  ffWdnson  v.  m^dam,  1  Yes.  &  Bea.  462; 
S.  C.  12  Price,  470. 

The  proof  of  the  intent  to  include  natural  children  in  the  term  "  children " 
must  come  from  the  will  only ;  extrinsic  evidence  being  inadmissible  to  raise  a 
construction  by  circumstances,  except  for  the  purpose  of  showinj^  that  illegitimate 
children  have  at  the  date  of  the  instrument  acquired  the  reputation  of  the  children 
of  the  testator  or  the  person  named  in  the  instrument  WtUdnion  v.  Jidamy  1  Ves. 
iL  Bea.  422 ;  Sioaint  v.  Kenntrly,  ib.  469 ;  Gardner  v.  Htytr,  2  Paige,  11 ;  Collins 
V.  /forte,  9  Paige,  88 ;  Shearman  v.  Angd,  1  Bai.  Eq.  ;»1.  See  also  HarriM  v. 
!%(/,  1  Turn.  &  Russ.  310 ;  Mortimer  v.  fVed,  4  Russ.  370;  2  Williams,  Exec- 
utors, (2d  ed.)  804,  805 ;  4  Kent,  (5th  ed.)  413,  414 ;  Cooley  v.  Dew^,  4  Pick.  93 ; 
Brewer  v.  Bknu^her,  14  Peters,  176 1  Htaik  v.  WhiU,  5  Conn.  228. 

An  illegitimate  child  may  take  by  particular  description  before  its  birth.  Daw- 
wn  v.  Dawson,  Madd.  &  Geld.  1»2;  Boons  v.  Massey,  8  Price,  22;  Qordon  v. 
Gordum,  1  Meriv.  141 ;  2  Williams,  Executors,  (2d  Am.  ed.)  805^  80a 

(ft)  2  Williams.  Executois,  (2d  Am.  ed.)  802-805. 

(1)  This  is  probably  an  error  of  the  press ;  and  should  be  "  each." 
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personal,  to  such  only  child,  if  all  his  other  children  should  have  died 
without  issue  ;  and  in  case  any  or  either  of  the  said  children  should 
happen  to  die,  before  she  or  they  respectively  attain  her  or  their  age 
of  twenty-one  years,  or  day  or  days  of  marriage  respectively,  or  with- 
out issue,  then  the  parts  or  shares  of  her  or  them  so  dying  under 
age,  unmarried,  or  without  issue,  should  go  to  and  among,  and  be  in 
trust  for,  the  surviving  child  or  children,  to  be  equally  divided 
among  them,  share  and  share  alike,  if  more  than  one,  and  be  paya- 
ble, when  and  as  her  or  their  original  parts  or  shares  should  by  vir- 
tue of  that  his  will  become  payable,  and  be  liable  to  the  same  con- 
tingencies of  surviving  to  and  among  the  surviving  child  or  children 
in  case  of  the  death  of  any  of  the  said  children  in  manner  aforesaid, 
as  he  had  therein  before  directed  concerning  her  or  their  original 
shares  or  parts ;  and  when  his  youngest  child  living  should  have  at- 
tained the  full  age  of  twenty-five  years,  then  he  directed  all  his  real 
estates  to  be  valued  and  divided  into  as  many  equal  shares  as  he 
should  have  children  then  living ;  or  if  any  of  them  should  happen 
to  be.  then  dead  leaving  issue,  such  share  of  his  deceased  child  or 

children  to  be  sold  ;  and  the  money  arising  from  the  sale, 
[*  531]     together  with  the  proportional  ♦  part  of  his  personal  estate 

as  the  original  share  of  his  deceased  child  or  children  to  be 
vested  in  the  public  funds ;  in  trust  that  the  interest  be  divided 
among  his  said  grand-children,  the  issue  of  such  his  deceased  child 
or  children,  until  the  youngest  attain  his  or  her  age  of  twenty-one 
years  or  day  of  marriage,  which  should  first  happen  ;  and  at  such 
time  to  be  transferred  to  them  equally,  share  and  share  alike ;  and 
in  case  all  or  any  of  his  daughters  should  hap()en  to  marry,  and  not 
having  any  child  or  children  of  such  marriage  should  happen  to  die, 
then  it  was  his  will,  that  the  surviving  husband  should  receive  the 
income  arising  from  his  deceased  daughter's  share  during  his  own 
life,  not  committing  waste  ;  and,  when  such  division  was  made  out, 
it  was  his  will,  that  his  eldest  child  then  living  should  have  the  first 
choice  of  her  share,  and  so  of  the  rest  according  to  their  seniority  ; 
and  she  or  they  to  have  and  to  hold  such  share  and  shares  of  his  real 
estates,  lands,  and  premises,  for  and  during  the  term  of  her  and 
their  natural  life  and  lives,  and  to  their  issue  and  the  survivor  of 
them  for  ever. 

The  will  then  directed  the  executors  to  divide  all  the  testator's 
personal  estate  into  as  many  equal  shares  as  he  should  have  children 
then  living,  and  to  transfer  or  make  over  to  her  or  them  or  the  issue 
of  her  or  them,  all  such  share  and  shares  for  her  and  their  respective 
use  and  benefit,  at  the  same  time  when  his  youngest  child  then  living 
should  attain  the  age  of  twenty-one  or  day  of  marriage :  but  in  case 
all  his  said  children  should  die,  before  they  attained  their  age  or  ages 
or  day  or  days  of  marriage  respectively  and  without  issue,  then  and 
.  in  such  case,  he  directed,  that  his  executors  should  stand  possessed 
of  his  estates  real  and  personal,  and  the  dividends,  interest,  and  pro- 
duce thereof,  on  trust  to  pay  the  growing  rents  of  his  real  estate  and 
the  interest  of  his  personal  estate  to  his  wife  during  her  life  and  her 
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remaining  his  widow ;  and  after  her  death  or  marriage,  and  in  case 
of  all  his  children  dying,  as  aforesaid,  respectiyely  under  age,  un- 
married, and  without  issue,  then  he  gave  and  bequeathed  all  his  es- 
tates real  and  personal  to  his  next  of  kindred  and  heirs  at  law,  and 
their  heirs  and  assigns  for  ever ;  and  he  devised  the  guardianship 
and  education  of  all  his  said  children  during  their  minorities,  as 
aforesaid,  unto  his  said  wife  and  his  executors :  the  guardianship  of 
his  wife  to  cease  upon  her  marriage :  provided  always,  that  as  soon 
as  any  of  his  daughters  should  happen  to  marry  a  person 
to  the  approbation  of  *  his  executors,  who  would  take  the  [*  532] 
name  of  Cartwright,  and  live  at  his  house  at  Oldfield  Green, 
he  directed  his  wife  to  resign  the  house  to  them ;  and  he  directed 
his  executors  to  pay  to  his  daughter's  husband,  when  he  had  taken 
the  name  of  Cartwright,  700Z.  over  and  above  the  common  propor- 
tional share  of  his  other  children.  He  farther  directed,  that  all  his 
family  plate,  watches,  and  ;ings,  should  be  valued,  and  divided  into 
as  many  equal  parts  as  he  should  have  children ;  and  the  first  child 
that  should  come  of  age  or  be  married,  to  have  the  choice  of  their 
share,  and  such  share  given  to  them  immediately. 

The  testator  died  on  the  4th  of  July,  1794;  leaving  his  wife  sur- 
viving and  four  daughters  by  her ;  Mary,  Elizabeth,  Ellen,  and 
Judith,  and  no  sons.  The  eldest  daughter  Mary  was  bom  before 
the  marriage  of  her  parents :  the  other  three  were  born  afterwards. 

The  bill  was  filed  upon  the  3d  of  March,  1800,  by  the  eldest 
daughter  Mary ;  claiming  to  share  with  the  other  daughters  under 
the  will  upon  the  intention  of  the  testator.  The  following  circum- 
stances, under  which  this  claim  was  made,  were  admitted,  and 
proved  by  the  depositions  of  the  widow,  the  Defendant  Vawdry, 
who  was  one  of  the  trustees  and  executors,  and  other  witnesses. 

Elizabeth  Cartwright  was  born  upon  the  29th  of  May,  1776 : 
Ellen,  upon  the  22d  of  March,  1780,  and  Judith,  upon  the  25th  of 
November,  1783 :  since  which  time  the  testator  and  his  wife  had  no 
other  child.  They  had  one  son  born  in  1774  ;  who  died  in  May, 
1786.  The  testator  and  his  wife  were  engaged  to  each  other  before 
the  birth  of  Mary.  Mrs.  Cartwright  before  her  marriage  lived  in 
the  testator's  house  at  Oldfield  Green  in  the  parish  of  Astbury, 
Cheshire.  In  January,  1770,  they  went  to  London  ;  and  lodged  in 
Clerkenwell ;  and  the  Plaintiff  was  born  at  such  lodgings  upon  the 
14th  of  March,  1770.  They  were  married  at  the  parish  church 
of  Clerkenwell  in  February  following ;  and  Mary  was  baptized  in 
the  same  church  on  the  1st  of  July  in  the  same  year ;  and  registered 
as  their  legitimate  daughter.  Immediately  afterwards  they  returned 
to  Cheshire.  The  testator  never  divulged  the  circumstances  of  his 
daughter's  birth  to  her,  nor  to  any  one  else,  except  the  Defendant 
Vawdry,  in  confidence  ;  always  endeavoring  to  keep  the 
*  affair  secret;  and  treating  and  introducing  her  as  his  [*533] 
legitimate  daughter.  He  caused  the  registry  of  her  birth 
and  baptism  to  be  made  in  the  parish  church  of  Astbury ;  stating 
her  birth  to  have  taken  place  in  Clerkenwell  upon  the  1st  of  July, 
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1771.  In  the  same  page  was  the  registry  of  the  baptism  of  the  son 
John,  made  at  the  same  time. 

The  depositions  of  Vawdry  also  stated,  that  the  Plaintiff  and  her 
sisters  were  totally  ignorant  of  the  Plaintiff's  illegitimacy  till  after 
the  testator's  death ;  when  she  questioned  the  deponent  with  regard 
to  her  father's  affairs ;  tliinking  she  had  not  received  what  she  was 
entitled  to ;  upon  which  the  deponent  told  her  the  circumstance. 
A  few  days  previous  to  the  death  of  the  testator,  he  produced  his 
will  to  the  deponent ;  desiring  him  to  read  it.  The  deponent  said, 
he  was  fearful,  it  was  not  worded  strong  enough  to  provide  for  the 
Plaintiff;  upon  which  the  testator  desired  him  to  come  again  in  a 
few  days  ;  and  he  would  get  the  will  altered,  so  as  to  have  it  prop- 
erly worded  to  make  the  property  safe  to  her ;  and  he  mentioned 
his  intention  to  send  for  a  proper  person  for  that  purpose.  The 
deponent  went  on  the  day  of  the  testator's  death,  for  the  purpose  of 
being  present  at  the  alteration  of  his  will :  but  the  testator  died  a 
few  hours  before  he  arrived.  The  deponent  has  no  doubt,  the  tes- 
tator meant  to  provide  for  the  Plaintiff  as  amply  as  for  his  other 
children. 

The  Defendant,  the  widow  of  the  testator,  being  also  examined 
as  a  witness,  stated  that  the  Plaintiff  was  always  considered  and 
treated  as  legitimate ;  and  that  the  testator  at  several  periods  said  to 
her,  "  My  child,  I  will  take  care  of  you." 

The  Defendant  Elizabeth  Cartwright  by  her  answer  expressed  her 
consent,  that  the  Plaintiff  should  share  equally  with  her  and  her 
other  sisters  ;  and  it  was  stated  in  the  evidence,  that  the  other  two 
daughters  had  the  same  disposition  :  but  they  were  infants. 

Mr.  Richards  and  Mr.  Evans,  for  the  Plaintiff.  Upon  this  will  it 
is  plain,  the  Plaintiff  was  in  the  /contemplation  of  the  testator  to  be 
considered  a  lawful  child.  The  distribution  in  fourth  parts  points 
out  distinctly,  that  she  was  in  his  contemplation  one  of  his  four 
daughters.  That  must  have  some  allusion  to  four  children. 
[*^534]  *  Every  expression  applies  to  females.  That  shows,  he 
meant  existing  daughters,  not  future  issue,  that  might  be 
either  male  or  female. 

As  to  the  parol  declarations  relating  to  the  will  itself,  it  is  doubt- 
ful, I  admit,  whether  that  evidence  is  admissible.  But  this  is  a  case 
of  latent  ambiguity ;  and  the  same  thing  may^  be  done  as  in  Thomas 
V.  Thomas.  (1) 

Mr.  Stanley  for  the  Defendants,  expressed  the  disposition  of  the 
daughters  in  favor  of  the  Plaintiff. 

Lord  Chancellor  [Loughborough].  This  is  a  very  unfortunate 
case.  I  have  no  doubt  of  the  intention :  but  how  can  I  possibly  pot 
upon  the  will  the  construction  the  Plaintiff  desires,  when  there  are 
lawful  children  ?  The  family  will  act  very  honorably  and  conscien- 
tiously by  giving  way  to  the  disposition,  which  is  stated :  but  it  is 
impossible  in  a  court  of  justice  to  hold,  that  an  illegitimate  child 

(1)  6  Term  Rep.  B.  R.  671.  See,  ante,  vol.  i  257,  Baugh  v.  Riad ;  Pantma  v. 
Parmmsy  266,  and  the  note,  267 ;  Jihbatt  v.  Moisie^  iii.  148;  Price  v.  P<^€,  iv.  680. 
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can  take  equally  with  lawful  children,  upon  a  devise  to  children. 
Mr.  Vawdry's  evidence  increases  the  regret.  When  the  testator 
placed  that  confidence  in  him,  it  was  very  wrong  not  to  'follow  his 
advice.     If  he  had  named  this  daughter,  it  would  have  done.  (1) 

( ] )  See^  anUj  the  note,  vol.  iii.  12 ;  post,  Godfrey  v.  Davies,  vi.  43 ;  vii.  489 ;  EarU  v. 
WUion^  xvii.  523 ;  xviiL  147,  8 ;  Arnold  v.  PrtHtm,  xviiL  288 ;  Wilkinson  v.  Adamy 
Swdne  v.  Ksnnafey,  1  Ves.  &  Bea.  422,  469;  Gordon  v.  Gordon,  1  Mer.  141. 

Snelham  v,  BmUy. — ^In  Chancery,  Michaelmas  Tenn,  1822, 1  Sim.  &  Stu.  78. 

John  Snelhain  by  his  will  reciting,  that  he  had  lately  married  Jane  Whiteside, 
the  sister  of  his  late  deceased  wife  Mary  Snelham,  in  Scotland,  according  to  the 
form  and  usage  of  the  church  there,  gave  and  devised  all  his  messuages,  lands, 
&c.  in  Manchester  and  elsewhere  in  Great  Britain  **  unto  my  said  wife  Jane  for 
and  during  the  term  of  her  natural  life  f  and  afler  her  decease  he  devised  the 
same  to  trustees  upon  trust  to  sell ;  and  he  gave  and  bequeathed  ^  unto  my  said 
wife  Jane"  all  the  household  goods,  plate,  linen,  &c.  which  he  should  have  at  the 
time  of  his  decease ;  and  he  save  all  the  residue  of  his  personal  estate  to  the  same 
trustees,  upon  trust  to  pay  flie  interest  and  proceeds  thereof  *'  unto  my  said  wife 
Jane  for  and  during  the  term  of  her  natural  life  f  and  from  and  after  her  decease 
he  directed  them  to  call  in  the  principal,  and  to  pay  and  apply  the  same,  and  also 
the  moneys  to  arise  from  the  sale  of  his  real  estate  *<  after  the  death  of  the  said 
Jane  unto  and  amongst  all  and  every  the  child  and  children  begotten  and  to  be 
begotten  by  me  upon  the  body  of  the  said  Jane  equally  to  be  divided  between  or 
amongst  them,  if  more  than  one,  share  and  share  alike,  and  if  there  shall  be  but 
one  such  child  then  to  such  child  only,  for  and  towards  his,  her  or  their  portion  and 
portions"  to  be  paid  ''to  such  children  or  child"  at  the  age  of  twenty-one  or  mar- 
riaji^;  unless  such  times  of  payment  shall  happen  in  the  life-time  ''of  my  said 
wi&  •"  and  in  such  case  the  parts  or  shares  of  such  of  them  as  shall  attain  twenty- 
one  or  be  married  in  the  life-time  "of  my  said  wife  Jane"  shall  become  a  vested 
interest,  and  be  transmissible  to  his,  her,  or  their  executors,  &.c. ;  and  shall  be 
paid  immediately  after  the  decease  "  of  my  said  wife  Jane ;  and  if  any  such  chil- 
dren or  child"  shall  die  under  twen^-one  and  unmarried,  then  the  shares  of  him, 
her,  or  them,  so  dying  shall  go  and  be  paid  to  the  survivor  of  them  and  the  execu- 
tors, &c.  "of  such  of  the  deceased  children"  as  shall  have  lived  to  attain  twenty- 
one,  or  be  married,  at  such  times  as  their  original  shares  shall  become  payable ; 
and  upon  farther  trust  in  the  mean  time  "  after  the  decease  of  my  said  wife  "  to 
apply  the  dividends,  increase,  and  produce,  for  the  maintenance  and  education  "  of 
such  children  or  child "  until  theij  respective  shares  shall  become  payable ;  and 
he  declared  his  will,  "that  my  said  wife  Jane  and  her  children  shall  take 
the  ^provision  herein  before  made  for  them  in  the  same  manner  as  if  the  [*534a] 
said  Jane  had  been  married  to  me  according  to  the  usage  of  the  church 
of  England,  and  such  marriage  had  been  vidid  according  to  the  laws  of  England ; 
and  in  case  all  and  every  the  child  and  children  by  me  begotten  or  to  be  begotten 
on  the  body  of  my  said  wife  Jane  "  shall  die  under  twenty-one  and  unmarried, 
then  he  gave  one  moiety  of  the  last-mentioned  trust-moneys  "unto  mj  said  wife 
Jane,"  her  executors,  &c.  and  the  other  moiety  to  his  sister  and  her  children ;  and 
he  appointed  the  trustees  "and  the  said  Jane  my  wife"  executors. 

At  the  date  of  the  will  the  testator  had  issue  by  Jane,  described  in  the  will  as 
his  wife ;  and  they  had  no  child  afterwards.  Under  a  bill  for  the  execution  of  the 
trusts  of  the  will  the  questions  were,  1st,  whether  the  marriage  was  valid ;  2dly,  if 
invalid,  whether  the  children  being  illegitimate,  should  take  under  the  description 
in  the  will. 

1822,  Nov.  26. — ^The  Vice  Chancellor.  It  was  objected  at  the  hearing,  that 
the  marriage  in  Scotland  of  a  man  to  the  sister  of  his  deceased  wife  is  not  a  valid 
marriage.  By  the  law  of  England  such  a  marriage  is  voidable,  not  void ;  and  it  is 
valid,  uerefore,  until  sentence  is  pronounced  against  it  In  consequence  it  was 
argued,  that,  if  Jane  was  never  the  lawful  wife  of  the  testator,  her  children  could 
not  take  the  provision  intended  by  the  will ;  as  the  law  does  not  permit  a  man  to 
make  a  ^nend  gift  to  future  illegitimate  children.  I  at  first  intended  to  direct 
an  inquiry  as  tQ  the  validity  of  the  marriage ;  but  it  was  urged,  that  such  an  in- 
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Upon  the  proposal  of  the  PlaintiflPs  Counsel,  as  the  youngest 
daughter  did  not  want  more  than  three  years  of  the  age  of  twenty- 
one,  the  cause  was  ordered  to  stand  over.  (1) 

That  legitimate  and  illegitimUe  children  cannot  both  take  under  the  nme 
deecription,  see,  onie,  note  3  to  Standen  v.  iSbiiiifefi,2  V.  589 ;  but  that  an  inaccu- 
iste  description,  nnnecesaarily  soperadded,  will  not  vitiate  a  devise  to  objects 
otherwise  sufficiently  designated,  see  note  3  to  Parmm»  v.  PanonM^  1  V.  266. 

(1)  A  liberal  maintenance  allowed  in  a  case  of  this  nature.  BraddiawY,  Bradr 
BhiEw,  1  Jac.  dt>  Walk.  647. 

quiry  must  necessarily  be  attended  with  considerable  delay  and  perhaps  expense; 
and  that  it  ought  to  be  avoided,  unless  it  was  absolutely  essential  for  the  purpose 
of  the  cause.  In  order  to  show,  that  it  was  not  essential.  Counsel  contended, 
that,  though  the  proposition  cannot  be  disputed,  that  a  gift  generally  to  illegitimate 
children  is  not  valid,  yet  the  gift  in  this  will  is  conveyed  in  terms,  which  intended 
to  give  the  benefit  of  it  to  the  children  of  Jane,  though  she  should  turn  out  not  to 
be  his  lawful  wife.  I  was  much  struck  with  the  la^j^age  of  the  will ;  and  was 
not  sure,  that  I  could  bring  the  case  within  the  reach  of  any,  that  had  been  de- 
cided ;  and  I  desired  it  to  stand  over,  until  I  had  considered  that  point  After 
examining  the  case  with  very  great  attention  I  am  glad  to  say,  that  I  am  of  opinion 

It  comes  within  the  principle  of  former  decisions ;  and  the  children  would 
[  *534  ft  ]  take  under  the  will,  *even  thou^  it  should  unfortunately  turn  out,  that  by 

the  law  of  Scotland  they  were  illegitimate.  I  say,  I  am  ^lad  that  I  have 
formed  this  opinion ;  as  it  is  always  gratifying  to  a  Court  of  Justice  to  come  to  a 
conclusion,  by  which  provisions,  mat  are  founded  u^n  the  best  feelings  of  the 
human  heart,  can  be  established.  The  case  of  WUIanton  v.  •^dam,  that  received 
a  more  deliberate  consideration  than  perhaps  any  other  case  ever  before  received, 
has  cleared  the  present  case  of  many  of  its  difficulties ;  and  settled  the  law  upon 
the  point  in  (juestion.  In  the  former  the  disposition  of  the  testator  was  expressed 
in  the  following  terms:  *'To  the  children  which  I  may  have  by  the  aforesaid  Ann 
Lewis  and  living  at  my  decease,  or  bom  within  six  months  after."  The  testator 
was  a  married  man ;  and  Ann  Lewis  was  not  his  wife.  His  intention  therefore 
obviously  was  to  provide  for  his  ille^timate  children.  It  was  contended,  that  this 
was  a  general  gin  in  favor  of  illegitimate  children ;  and,  as  such,  was  not  valid. 
The  answer  was,  that  though  the  policy  of  the  law  dves  not  permit  a  man  to  make 
a  general  nft  to  illegitimate  children,  it  does  permit  him  to  make  what  provision 
he  thinks  nt  for  persons  living  at  the  time  of  making  his  will,  and  whom  he  may 
believe  to  be  his  illegitimate  children :  and  it  was  said,  that  in  the  case  then  be- 
fore the  Court  the  testator  had  not  made  the  illegitimacy  of  tiie  children  the  con- 
dition of  the  gift,  but  used  it  only  as  a  description  of  persons.  He  gave  to  A.,  &, 
and  C.  whom  he  considered  to  be  his  illegitimate  children.  It  was  a  gift  to  per- 
sons known  in  the  world  by  that  description.  It  was  admitted,  that  we  gift  was 
not  good  with  regard  to  any  children,  who  might  be  bom  after  the  testator's  death ; 
as  tnat  was  against  the  policy  of  the  law.  The  Court  proceeded  upon  this  d»- 
tinction;  and  establishea  the  validity  of  the  gift.  The  question  in  this  case  is^ 
whether  the  reasoning  is  not  stronger  in  favor  of  the  children  than  it  was  in  the 
case  I  have  referred  to.  All  the  children,  whom  the  testator  happened  to  have  by 
Jane,  were  bora  at  the  time  he  made  his  will.  It  is  admitted,  that  no  child,  bora 
after  his  death,  could  take  under  the  will,  if  the  children  should  prove  to  be  iUe- 
^timate.  My  opinion  therefore  is,  that  it  is  unneceasair  to  institute  an  inquiry 
into  the  valimty  of  the  marriage  according  to  the  Scotch  law ;  as,  admitting  for 
the  sake  of  argument,  that  the  marriage  was  not  valid,  still  the  testator  has  made 

an  express  gift  to  children,  ^o  had  acquired  the  reputation  of  being  his ; 
[  *534  c]  and  their  illegitimacy  is  not  made  the  condition  of  the  gift,  *but  is  merely 

a  description  of  persons.  Take  a  decree,  that  the  mother  is  entitled  to 
an  estate  for  life  with  remainder  to  her  children. 

Mr.  Beames  has  kindly  supplied  the  following  case,  in  which  he  was  Counsel: 

Osmond  v.  TtndaU.—ln  Chanccrt,  August  10th,  1825. 

William  Gray  by  his  will  gave  unto  his  executors  all  his  estate  real  and  per- 
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soml,  in  trust  to  be  disposed  of  as  Mows :  and  he  gave  unto  his  ^sisters  Eliza- 
beth Tindall  and  Frances  Gnty,  spinster,  the  sum  of  2000^  sterling  between 
them;"  and,  if  the  said  Frances  Gray  should  not  be  living  at  the  time  of  his 
decease,  he  directed,  that  her  10002.  part  of  the  said  2000^.,  should  sink  into  the 
residue ;  (after  several  pecuniary  legacies)  all  the  rest,  residue,  and  remainder  of 
his  estate,  &c.  he  gave  and  bequeathed  unto  and  between  the  said  Elizabeth 
Tindall  and  Frances  Gray ;  **  and  in  case  the  said  Elizabeth  Tindall  and  Frances 
Gray,  or  either  of  them  should  happen  to  die  before  mv  decease,  then,  her  or  their 
share  or  shares  of  the  residue  to  go  to  the  child  or  children  of  them  the  said  Eli- 
zabeth Tindall  or  Frances  Gray,  or  each  or  both  of  them  so  dying,  to  be  paid  to 
such  child  or  children  of  the  said  fUizabeth  Tindall  and  Frances  Gray  or  either 
or  both  of  them  upon  their  attaining  the  age  of  21  years  or  being  married,"  &c. 

Frances  Gray  died  in  the  testator's  life  time,  unmarried ;  leaving  illegitimate 
children,  one  of  whom  married  Osmond,  one  of  the  testator's  executors ;  who 
filed  the  bill  against  Elizabeth  Tindall  and  Ann  Holmes,  the  testator's  sisters  and 
sole  next  of  kin,  and  all  the  illegitimate  children  of  Frances  Gray,  including  the 
Plaintififs  wife,  praying  that  it  might  be  ascertained,  who  were  entitled  to  the 
residue. 

The  Lord  Chancellor  decreed,  that  so  much  of  the  decree  of  May,  1820,  as 
directed  the  Master  to  inquire,  whether  Frances  Gray  left  any  and  what  ille^ti- 
mate  children,  should  be  reversed ;  and  that  the  bill  should  be  dismissed  against 
the  Defendants  (Uie  UlegUimaU  chUdrtn)  on  the  authority  of  HWcingon  v.  Jdam ; 
nothing  appearing  on  me  lace  of  the  will,  from  which  the  Court  could  collect, 
that  by  the  term  ^^ckUdrtn^  illeffitimate  children  were  intended. 

The  note  states,  as  facts  in  this  case,  that  Mrs.  Tindall  was  a  widow  having 
lawful  issue;  and  that  the  testator  knew,  that  Frances  Gray  had  illegitimate 
children. 

The  decision  in  Btaxhcrofly.  Beacheroft,  I  Madd.  430, that  illegitimate  children 
could  take  under  the  description  of  *'  children,"  simply,  is  in  opposition  to  all  tho 
authorities,  and  particularly  the  case  of  fViUdnmm  v.  Adam.  The  only  instance 
of  a  similar  construction  is  Lord  Woodfunudee  v.  DalrumpUf  2  Mer.  419,  where  a 
legacy  to  *'  the  children  of  the  late  Charles  Ker,"  wno  should  be  living  at  the 
testator's  decease,  was  firiven  to  illegitimate  children.  The  fact,  that  there  was 
no  legitimate  child  of  Charles  Ker  at  the  testator's  death,  was  ascertained  by  the 
necessity  of  inquiring  for  the  legatees ;  that  there  could  be  none  in  future,  was 
collected  by  necessary  implication;  or  rather  was  apparent  upon  the  will:  but, 
that  there  never  had  been  a  legitimate  child,  could  be  obtained  on^y  by  evidence ; 
the  object  and  effect  of  which  were  to  show,  that  ille^timate  cl/ildren  were  in- 
tended :  a  purpose,  for  which  evidence  cannot  be  received.  It  i^^  admitted  only 
to  show,  that  certain  persons  have  acquired  the  reputation  of  being  the  children 
of  the  reputed  father ;  the  description  of  such  illegitimate  children,  as  the  ob- 
jects, being  collected  by  necessary  implication  from  the  will  itself ;  as  defined  by 
Lord  Eldon,  ^  so  strong  a  probability  of  intention,  that  an  intention  contrary  to 
that,  which  is  imputed  to  the  testator,  cannot  be  supposed."  In  neither  of  those 
cases  does  the  will  afford  any  such  implication,  or  any  implication  that  illegitimate 
children  were  the  objects.  If  in  Beackarqft  v.  Beacherojt  the  testator  had  married, 
■  -        fFoa"        -        ~  ■        ■    •  


and  left  ledtimate  children,  or  in  Lord  noodhauseke  v.  DabrympU  the  result  of  the 
inquiry  had  been,  that  legitimate  children  of  Charles  Ker  were  living  at  the  date  of 
the  will,  could  illegitimate  children  possibly  have  taken  ?  In  the  case  of  latent  am- 
biguity (see  Paraons  v.  ParsofU,  anU^  vol.  i.  266,)  the  description  has  some  applica- 
tion, imperfect  from  some  extrinsic  circumstance,  introduced  by  parol  evidence ;  and 
therefore  evidence  is  admitted  to  supply  the  deficiency,  and  by  clearing  the  ambi- 
guity to  complete  the  title ;  but  the  mere  want,  the  non-existence,  of  the  legatee 
described  in  appropriate  and  unequivocal  terms,  cannot  authorize  the  admission 
of  evidence  to  create  another,  who  does  not  answer  the  description. 
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BUTLER  V.  BUTLER. 

[Rolls-— 1800,  July  30.] 

Upon  the  purchaBe  of  an  equity  of  redemption  the  agreement  of  the  purchaser 
with  tiie  vendor  to  pay  the  mortgfa^,  without  any  communication  with  the 
mortgagee,  is  not  sufficient  to  make  it  the  personal  debt  of  the  purchaser,  (a) 

By  indentures  of  lease  and  release,  dated  the  25th  and  26th  of 
January,  1782,  between  Edward  Brent  of  the  first  part,  George 
Butler  of  the  second  part,  George  Richards  of  the  third  part,  and 
Stephen  Hall  of  the  fourth  part,  reciting  indentures  of  mortgage, 

dated  the  24th  of  June,  1772,  whereby  a  wharf  and  other 
[♦535]     ♦premises   were  assigned   to   Maurice   Bernard   for   the 

residue  of  a  term  of  ninety-nine  years,  to  secure  the  sum 
of  2000Z.  and  interest,  subject  to  redemption,  by  Edward  Brent  and 
Nathaniel  Brent,  since  deceased ;  and  that  by  another  indenture, 
dated  the  25th  of  the  same  month,  the  premises  were  assigned  by 
Edward  and  Nathaniel  Brent  to  George  Butler  for  securing  to  him 
lOOOZ.  and  interest ;  and  that  the  freehold  was  become  vested  in 
Richards  in  trust  for  Nathaniel  Brent  and  his  heirs ;  and  that  the 
said  two  sums  and  a  considerable  arrear  of  interest  were  due ;  which 
were  more  than  the  fee  simple  was  worth  ;  and  that  George  Butler 
agreed  to  accept  the  same  in  full  of  all  moneys  due  to  him  from 
Edward  Brent  by  virtue  of  the  said  mortgage  or  otherwise ;  and  had 
agreed  to  take  upon  him  the  payment  of  the  said  principal  sum  of 
2000Z.  and  interest  then  due  and  owing  to  Maurice  Bernard  upon 
his,  George  Butler's,  having  an  absolute  release  and  assurance  of  the 
fee-simple  and  inheritance  of  the  premises ;  it  was  witnessed,  that 
in  pursuance  and  performance  of  the  said  agreement,  and  in  con- 
sideration of  the  said  sum  of  2000/.,  therein  mentioned  to  be  so 
due  and  owing  to  the  said  Maurice  Bernard,  and  the  interest  thereof, 
which  the  said  George  Butler  did  thereby  agree  to  pay  and  dis- 
charge, and  of  the  said  sum  of  1000/.  and  interest  so  due  to  Butler, 
and  which  was  thereby  declared  to  be  considered  as  the  purchase  of 

(a)  The  same  is  true  although  the  purchaser  has  paid  off  patt  of  the  incum- 
brance ;  and  although  the  purcnaser  has  even  rendered  himself  liable  at  law,  to 
the  mortgagee  or  creditor  for  the  payment  of  the  mortgage  debt,  this  circumstance 
will  not  be  sufficient  to  change  the  natural  course  of  amis ;  there  must  in  addi* 
tion  to  all  this,  be  proof  of  strong  and  dc^cided  intention  to  subject  the  personal 
estate  to  the  charge ;  as  by  an  express  direction  in  the  will  of  the  purchaser,  or 
by  disposition,  or  by  language  equivalent  to  an  express  direction.  Cumberland  v. 
Codringtonj  3  Johns.  Ch.  2^,  where  will  be  found  a  thorough  and  masterly  argu- 
ment on  this  subject  See  also  McLeam  v.  McLdlariy  10  Peters,  625 ;  2  Story, 
Eq.  Jur.  §  1248;  BiUif^hurst  v.  Walker,2  Bro.  C.  C.  (Am.ed.  1844,) 604, note  (\\ 
608,  609,  notes ;  Fonbl.  Eq.  b.  3,  ch.  2,  §  1,  note  (&) ;  Kemafa  caaey  9  Serg.  &  IL 
73 ;  TwtddtU  v.  TtoeddeU,  2  Bro.  C.  C.  (Am.  ed.  1844,)  101, 108,  and  notes ;  &  C 
ib.  154,  note ;  AneatAer  v.  Mayer^  1  ib.  454, 467,  notes  (a\  and  [b) ;  Ram  on  Assets, 
ch.  29,  §  1,  p.  357,  et  seq.;  1  Story,  £q.  Jur.  §  576;  4  Kent,  (5th  ed.)  420;  2 
Williams,  Executors,  (2d  Am.  ed.)  1207,  et  seq. ;  Graves  v.  Hicks,  6  Sim.  398; 
Hamilton  v.  Wbrle^y  4  Bro.  C.  C.  199 ;  £f.  C.  anU,  2  V.  62,  note  (a).  See  GUtaon, 
V.  McCormickf  10  Gill  &  John.  66. 
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the  fee-simple  and  inheritance  of  the  premises,  and  in  consideration 
of  lOs.  paid  to  Edward  Brent  and  George  Richards,  he  Edward 
Brent  did  direct,  limit,  and  appoint,  and  Richards  did  bargain,  sell, 
alien  and  release,  to  George  Butler  and  Stephen  Hall  and  their  heirs 
the  premises,  to  hold  to  them  and  their  heirs  to  the  use  of  Butler 
and  Hall  and  the  heirs  of  Hall,  nevertheless,  as  to  the  estate  of 
Hall,  in  trust  for  Butler,  his  heirs  and  assigns  for  ever. 

After  the  execution  of  the  indentures  of  June  1772,  Bernard 
signed  a  declaration  of  trust  to  George  Butler,  declaring,  that  the 
sum  of  3002.  of  the  2000/.,  therein  mentioned,  was  the  money  of 
Butler,  and  1700/.  only  was  advanced  by  Bernard. 

In  May  1783,  George  Butler  died,  seised  of  the  premises,  subject 
to  the  said  debt  of  1700/.  then  remaining  due  to  Bernard.  By  his 
will,  dated  the  23d  of  May,  1783,  he  directed,  that  all  his  just 
debts  and  funeral  charges  should  be  paid  out  of  his  personal  estate 
and  effects ;  and  he  gave  to  Robert  Burrow  and  John  ' 

Evans  and  *  their  heirs,  among  other  estates,  the  wharf  [*  536] 
and  estate  he  then  lately  purchased  of  Mr.  Brent,  to  the 
use  of  his  eldest  son  George  Butler  for  life  ;  remainder  to  the  heirs 
of  his  body .;  with  remainders  over.  He  gave  other  freehold  estates 
to  the  use  of  his  son  Thomas  Butler  for  life  ;  remainder  to  trustees 
to  preserve  contingent  remainders ;  remainder  to  the  use  of  the 
heirs  of  his  body  ;  and  he  gave  all  his  leasehold  estate  and  all  his 
personal  estate,  after  payment  of  his  debts,  as  aforesaid,  and  lega- 
cies, to  his  executors  ;  in  trust  to  sell  the  leasehold,  and  after  pay- 
ment of  his  debts,  legacies,  and  funeral  charges,  in  moieties  to  his 
two  sons. 

George  Butler  the  younger  was  the  acting  executor  of  his  father. 
In  1789  the  bill  was  filed  by  Thomas  Butler  to  have  tlie  will  estab- 
lished ;  and  the  usual  decree  was  made.  Upon  the  nccounts  the 
personal  estate  of  George  Butler  the  elder  appeared  to  be  charged 
with  the  payment  by  the  executor  of  2247Z.  14«.  lOd.  to  Bernard  in 
discharge  of  the  1700Z.  and  interest.  The  Plaintiff  claimed  one 
moiety  of  that  sum,  to  be  reimbursed  out  of  the  personal  estate  of 
George  Butler  the  younger ;  who  was  also  dead. 

The  Master's  report  stating,  that  the  payments  in  discharge  of  the 
debt  due  to  Bernard  were  properly  made  out  of  the  personal  estate 
of  George  Butler  the  elder,  and  disallowing  the  Plaintiffs  claim  in 
that  respect  against  the  personal  estate  of  the  executor,  an  exception 
to  the  Report  was  taken  by  the  Plaintiff  on  the  ground,  that  the 
testator  George  Butler  the  elder  had  not  made  the  debt  his  own  ; 
and  it  remained  a  charge  upon  the  estate. 

Mr.  Lloyd  and  Mr.  King,  in  support  of  the  exception.  This  is 
exactly  the  case  of  TweddeU  v.  TweddeU  (1^  ;  clearly  nothing  more 
than  the  purchase  of  the  equity  of  redemption  of  an  estate,  with  a 
mortgage  upon  it ;  not  so  strong  as  many  other  cases,  and  particu- 

(1)  2  Bro.  C.  C.  101, 152.  See  the  principal  cases  upoD  this  point  collected  and 
arranged  in  Mr.  Cox's  note,  2  P.  Will.  664,  to  Evdyn  v.  Evd^ ;  ante,  Woods  v. 
HwOmgfinrd,  vol.  iii.  128 ;  HamiUon  v.  fVortof,  ii.  62 ;  and  the  note,  i.  187. 
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larly  that  one.  The  question  is,  whether  Geoi]ge  Butler  the  elder 
has  made  any  alteration  by  his  will.  He  has  done  nothing  more 
than  chaiging  his  personal  estate  with  the  payment  of  his  debts  gen- 
erally. In  Tweddell  v.  TweddtU  the  charge  for  payment  of  debts 
was  much  stronger ;  but  had  no  weight ;  for  Lord  Thurlow  upon 

great  consideration  thought,  it  was  not  the  debt  of  the  tes- 
[*  537]     tator.     *  So  this  was  no  debt  of  Mr.  Butler's.     Upon  the 

conveyance  of  the  equity  of  redemption  to  him  there  was 
no  communication  with  Bernard  the  mortgagee.  The  executor  of 
Butler  therefore,  was  never  liable  to  pay  the  money  to  him.  As  to 
its  being  a  contract  of  indemnity,  in  Tweddell  v.  Tweddell  and  many 
other  cases  there  was  a  positive  covenant:  but  that  was  held  not  to 
have  the  effect  of  making  any  alteration  in  the  original  debt.  In 
this  case  -Bernard  being  no  party,  it  was  nothing  more  than  a  mere 
transfer  of  the  equity  of  redemption. 

The  principles  6f  all  these  cases  are  laid  down  in  Wood^  v.  HtaU- 
ingford  (2)  ;  and  it  is  unnecessary  to  go  farther  back.  The  circum- 
stance there  relied  on,  no  communication  with  the  mortgagee,  occurs 
in  this  case.  The  circumstances,  which  in  that  case  determined  it 
to  be  the  debt  of  the  party,  were  the  new  mortgage,  and  the  security 
given  to  the  mortgagee  upon  a  farther  sum  borrowed.  This  is  the 
weakest  case,  that  has  occurred ;  merely  taking  the  equity  of  re- 
demption, subject  to  a  mortgage,  without  any  communication  with 
the  mortgagee  or  any  security  to  him.  The  devisee  must  therefore 
take  the  estate  cum  onere.  The  debt  originated  with  Brent :  it  was 
not  the  debt  of  Butler ;  and  it  remained  in  the  same  situation  at  his 
death ;  never  acted  upon  except  by  that  agreement  for  indemnity  ; 
and  Brent  was  never  called  upon  by  the  mortgagee. 

Mr.  Richards  and  Mr.  Bevan^  for  the  Report.  This  is  in  com- 
mon sense  an  agreement  with  Brent  to  give  him  for  this  estate  the 
money  Brent  owed  Butler  and  so  much  more  as  was  due  to  Bernard. 
Suppose,  Bernard  had  not  been  mortgagee.  It  is  true,  Butler  did 
not  make  himself  personally  liable  to  Bernard :  but  it  is  also  true, 
that  it  was  a  debt  due  from  him  in  respect  of  the  estate  to  Bernard  : 
who  could  have  foreclosed  him.  In  all  sense  and  equity  it  is  a  debt 
due  from  Butler  to  Bernard ;  though  the  latter  could  not  have  sued 
Butler  personally.  It  is  directly  a  debt  at  law ;  and  how  can  equity 
say,  it  is  not  to  be  paid  out  of  the  personal  estate,  instead  of  being 
thrown  upon  the  real  estate  ?  Can  the  reason  be,  that  an  action  did 
not  accrue ;  when  if  Brent  had  been  damnified,  he  would  have  had 

an  action  against  Butler  ?  It  is  not  like  the  case  of  an 
[♦387]     estate  descending,  subject  to  an  incumbrance;  *  where 

it  was  never  the  debt  of  the  party ;  for  this  is  substantially 
his  debt :  he  buys  the  estate ;  and  agrees  to  pay  the  purchase  money. 
Though  in  this  instance  the  mortgagee  has  no  right  to  an  action,  it 
is  in  substance  the  same ;  and  the  only  defect  is  in  form  ;  that  such 
an  action  could  not  be  brought :  but  it  is  a  substantial  debt  incurred 

(1)  ^nte,  vol.  iii.  128. 
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• 

by  the  vendee.     The  executor  has  only  done  tliat  without  expense, 
which  by  circuity  he  might  have  been  compelled  to  do. 

Mr.  Lloyd  in  reply,  was  stopped  by  the  Court. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I 
am  afraid,  I  must  decide  with  the  Plain  tiff;  for  I  cannot  distinguish 
this  case  from  TweddeU  v.  TweddeU.  If  that  case  and  the  others, 
upon  which  it  was  determined,  were  out  of  the  way,  and  I  was  now 
called  upon  to  decide  this  point  for  the  first  time,  perhaps  I  might 
have  been  of  another  opinion :  but  I  collect  from  those  decisions, 
that  if  a  man  purchases  an  estate  subject  to  a  charge,  and  does  no 
more  than  covenant  with  the  vendor,  that  he  shall  be  indemnified,  it 
is  not  his  own  debt,  to  be  paid  out  of  his  personal  estate :  but  it  re- 
mains a  charge  upon  the  estate,  or  rather  a  debt  of  his  in  respect  of 
the  estate  only  ;  and  if  nothing  more  has  been  done  to  take  it  upon 
himself,  the  debt  must  be  paid  out  of  that  estate  and  not  out  of  his 
personal  estate.  Lord  Thurlow  upon  that  occasion  took  great  pains ; 
and  I  do  not  know,  that  some  doubts  were  not  entertained  upon  it  at 
that  time :  but  from  his  great  authority  and  the  reasoning  he  made 
use  of,  it  has  been  acquiesced  in  ever  since. 

It  has  been  said,  this  executor  has  done  right  in  paying ;  for  by 
circuity  unquestionably  he  might  have  been  liable ;  and  I  agr^e,  if 
an  action  had  been  brought  against  Brent,  he  might  have  compelled 
Butler  in  his  life-time  or  his  heir  or  devisee  to  indemnify  him.  But 
I  believe,  the  decree  would  have  been  for  a  sale  of  the  estate,  and 
not  for  payment  out  of  his  personaf  estate.  Upon  a  bill  against 
the  executor  and  devisee,  the  difficulty  occurs,  whether  the  decree 
should  be,  that  the  devisee  should  pay,  or  the  executor.  But  sup- 
pose, Butler  had  incumbered  or  sold  the  estate :  his  personal  estate 
must  have  answered  it ;  and  the  purchaser  would  not  have  been  an- 
swerable. The  question  upon  the  circumstances  of  this  case  is  only, 
whether  such  an  agreement  makes  this  the  personal  debt  of 
Butler ;  as  if  Bernard  had  released  Brent,  and  then  ♦  taken  [♦  539] 
a  bond  from  Butler ;  and  that,  I  take  it,  is  necessary  to 
make  the  debt  his  own,  and  was  the  ground,  upon  which  I  went  in 
Woods  V.  Huntingford ;  upon  the  circumstances  of  which  case  I  was 
of  opinion,  that,  if  they  did  not  make  it  the  debt  of  Richard  Hunt- 
ingford, no  circumstances  could  have  that  effect  upon  any  debt,  that 
was  not  originally  the  debt  of  the  party. 

In  this  case  I  am  under  the  necessity  of  holding,  that  the  Report 
is  wrong ;  and  though  the  executor  was  not  punishable  for  having 
this,  the  Plaintiff  must  be  reimbursed  out  of  his  personal  estate. 
The  exception  must  therefore  be  allowed. 

See  note  3  to  HamUion  v.  fForUy,  2  V.  62. 
VOL.  V.  32 
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HAMMOND  V.  DOUGLAS. 

[1800,  July  31.] 

The  good-will  of  a  trade,  carried  on  in  partnership  without  articles,  survives;  and 

is  not  partnership  stock,  (a) 
Profits,  accrued  after  the  deatn  of  one  partner,  are  joint  property,  (b) 

Exceptions  were  taken  to  the  Master's  Report ;  on  the  ground, 
1st,  That  the  Master  stated  the  sum  of  21002.  arising  by  the  sale  of 
the  good-will  of  the  trade,  to  belong  to  the  joint  estate  of  John  Doug- 
las and  Joseph  Douglas  deceased :  whereas  he  ought  to  have  stated, 
that  it  belonged  to  the  estate  of  Joseph  Douglas  only  : 

Secondly,  that  the  Master  stated  the  sum  of  500Z.  arising  from  the 
profits  of  the  trade  between  the  deaths  of  John  Douglas  and  Joseph 
Douglas  to  belong  to  the  joint  estat^ ;  whereas  he  ought  to  have 
stated  that  to  belong  to  the  estate  of  Joseph. 

John  Douglas  and  Joseph  Douglas  had  carried  on  the  trade 
of  snuff-makers  in  partnership,  without  articles,  in  a  house  devised 
by  their  father  to  them  and  their  heirs.     Joseph  was  the  survivor. 

Mr.  Mansfield  and  Mr.  Wyatt,  in  support  of  the  exceptions. 

The  Attorney  General,  [Sir  John  Mitford],  Mr.  Richards,  and 
Mr.  Stanley,  for  the  Report  said,  the  good-will  was  considered  as 
part  of  the  stock  in  trade. 

The  Lord  Chancellor  [Loughborough]  was  clearly  of  opinion, 

that  upon  a  partnership  without  articles  the  good-will  survives ;  and 

a  sale  of  it  cannot  be  compelled  by  the  representative 

[*540]      of  the  deceased  partner;  ♦being  the  right  of  the  survivor, 

which  the  law  gives  him  to  carry  on  the  trade ;  it  is  not 

partnership  stock  ;  of  which  the  executor  may  compel  a  division. 

The  first  exception  was  allowed  ;  the  second  over-ruled  (1). 

The  doctrine  of  the  principal  case,  that  the  good-will  of  a  partnerBhip  trade  sur- 
vives, unless  the  articles  of  partnership  expressly  make  a  different  provision,  was 

(a)  This  is  said  not  to  be  law  in  Dougherty  v.  Van  ^ostrand,  1  Hoff.  68,  wheie 
it  is  held  that  this  good-will  is  partnership  property  and  does  not  survive.  A 
doubt  was  expressed  in  reference  to  the  survivorship  of  a  good-will  in  CrawAaw 
V.  ColUna,  15  Ves.  S27,  but  that  doubt  was  over-ruled  in  Lema  v.  Langdon,  7 
Sim.  421.    See  also  Foot  v.  Pearce,  3  Madd.  47 ;  3  Kent,  {5th  ed.)  64, 65. 

The  good-will  of  a  business  has  been  recognized  as  a  valuable  interest  in 
Equity.  Kennedy  v.  Lee,  3  Meriv.  452,  4.55 ;  Cmsnm  v.  Dawes,  5  Ross.  29.  See 
KwM  V.  Morgan,  2  Keen,  213 ;  BeU  v.  Lodoe,  8  Paige,  75.  See  also  upon  this 
subject  of  ^d-will.  Story,  Partnership,  §  99,  §  100,  and  notes ;  Collyer,  on  Part- 
nership, (2a  Am.  ed.)  80,  ei  seq, 

(6)  See  Story,  Partiierehip,  §  343,  §  349,  and  note ;  Collyer,  Partnership,  (2d 
Am.  ed.)  177,  et  seq, ;  Sigovrney  v.  Munn,  7  Conn.  11 ;  3  Kent,  (5th  ed.)  64. 

(!)  Register's  Book,  A.  1799,  fo.  1132;  post,  Crauahmf  v.  Collins,  voL  xv.  218  ; 
leatherstonhaugh  v.  Fenunck^  xviL  298.  Lord  Eldon  expressed  considerable 
doubt,  upon  the  decision  on  the  first  exception,  that  the  good-will  survived.  See, 
ante,  vol.  L  434,  5 ;  post,  ix.  596,  597,  and  the  notes,  as  to  the  principle  of  the 
law  of  merchants,  in  Equity  controlling  the  legal  right  of  survivorship ;  and  as  to 
the  distinction  between  commercial  and  professional  partnerships,  with  tefetence 
to  the  good-will,  surviving  in  the  latter,  Farr  v.  Pearce,  3  Maud.  74 ;  Psarce  v. 
CikamMame,  2  Ves.  33. 
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doubted  in  Crawtkau  v.  CoUvm^  15  Ves.  227,  and  a  distinction,  in  this  respect, 
has  been  suggested,  oetween  commercial  and  professional  partnerships;  the  ad- 
vantage of  established  connexions  in  the  latter  oeing  held  to  survive ;  unless  that 
benefit  is  excluded  by  positive  stipulation.  Fan  v.  Pearce^  3  Mad.  79.  That  if 
profits  be  made  by  continuing  to  deal  with  what  was  joint  stock,  dler  the  disso- 
lution of  a  partnership,  by  death  or  otherwise,  such  profits  must  be  accounted  for 
as  a  joint  interest,  seems  fully  established.  Fudherstonhaugh  v.  Fenwick^  17  Ves. 
310;  Crawahwf  v.  Collins,  1  Jac.  &  Walk.  279. 


HARTLEY   v.  HURLE. 
[Rolls.— 1800,  July  30, 31.] 

To  exempt  the  personal  estate  from  the  payment  of  the  debts  the  will  must  afibrd 
a  necessary  implication :  namely,  that  inference,  that  leaves  no  doubt  upon  the 
mind  of  the  Judge,  (a) 

Testator  gave,  devised,  and  bequeathed,  all  his  messuages,  lands,  tenements,  and 
hereditaments,  whatsoever  and  wheresoever,  and  all  his  moneys  in  the  fiinds, 
to  trustees,  their  heirs,  executors,  administrators  and  assigns,  accordinof  to  the 
several  and  respective  estates  and  interests  therein;  and  declared  the  trust 
of  the  rents,  issues,  and  profits,  dividends  interest  and  proceeds,  subject  to 
ground-rents  and  other  out-goings  in  respect  of  his  said  messuages,  lands,  &c. : 
Sie  leasehold  estates  oess  with  the  fireehold  upon  the  subsequent  words,  [p.  540.] 

Bequest  in  trust  to  pay  the  annual  produce  into  the  proper  hands  of  a  mamed  wo- 
man is  a  bequest  to  her  separate  use,  (h)  [p.  545.] 

Henry  Allen,  by  his  will  directed,  that  all  his  just  debts,  funeral 
and  testamentary  expenses,  be  in  the  first  place  fully  paid  and  satis- 
fied. He  then  gave  and  bequeathed  to  his  dear  wife  Ann  all  his 
household  goods  and  furniture  of  household,  plate,  jewels,  linen  and 
china,  in,  upon,  and  about,  his  two  houses  at  Islington  and  Rams- 
bury,  to  and  for  her  own  absolute  use  and  benefit.  Also  he  gave 
her  all  such  sum  and  sums  of  money,  benefit,  right,  and  interest, 

{a)  Anauter  v.  J^er,  1  Bro.  C.  C.  (Am.  ed.  1844,)  454,  Mr.  Belt's  note  (2,) 
and  cases  cited ;  46/,  note  (a\  and  cases  cited ;  Samwell  v.  Wake,  ib.  144 ;  Ram 
on  Assets,  ch.  3,  §  5,  p.  41-44 ;  Driver  v.  Femmd,  1  Russ.  &  My.  681 ;  Rhodes  v 
Rudge,  1  Sim.  79 ;  2  Williams,  Executors,  (2d  Am.  ed.)  pt  4,  b.  1,  ch.  2,  §  1,  p 
1213, 1214,  d  seg.,  1218,  and  cases  cited  in  note  (v) ;  BootU  v.  Blundell,  1  Meriv 
230 ;  WM  V.  Jones,  2  Bro.  C.  C.  (Am.  ed.  1844,)  60,  note  (1). 

The  personal  estate  should  be  exhausted  before  a  resort  to  the  real,  unless  the 
latter  be  expressly  charged.  See  the  cases  cited  above ;  M*  Campbell  v.  M^Camp^ 
bell,  5  Litt  95;  tfyse  v.  SmUk,  4  Gill  &  John.  295;  Dunlap  y.punlap,A  Desaus 
305,  329 ;  Risers  v.  Rogers,  1  Paicre,  188 ;  Livingston  v.  lAvingdon,  3  Johns. 
Ch.  148,  153 ;  Houe  v.  Breu>€r,  3  Gill  &  Johns.  153 ;  1  Story,  Eq.  Jur.  §  571 ; 
SUsens  V.  Gregg,  10  Gill  &t  John.  143;  Tessier  v.  Wyse,  3  Bland,  28 ;  GanuH  v. 
Macon,  2  Brock.  185 ;  Letois  v.  ThomUm,  6  Munf.  87. 

What  shall  constitute  proof  of  an  intended  exemption  of  tlie  personal  estate  by 
the  testator,  is  not,  in  many  cases,  ascertainable  on  abstract  principles ;  but  must 
depend  on  circumstances.  1  Story,  £^.  §  572^74;  2  ib.  §  1245,  1247  a.  See 
Liqdon  v.  Lupton,  2  Johns.  Ch.  614;  LivingsUm  v.  MtMrk,  3  Johns.  Ch.  319 ; 
Graves  v.  Graves,  S  Sim.  43;  Dover  v.  Gregory,  10  Sim.  393;  Parker  v.  Mar- 
chant,  1  Younge  &  Coll.  N.  R.  290 ;  JGdney  v.  Coussmaker,  ante,  1  V.  436,  note 
(a) ;  Bvrton  v.  KhoioUon,  ante,  3  V.  107,  note  (a). 

(b)  Ante,  Lamb  v.  Mines,  p.  517,  note  (a),  and  cases  cited  to  this  point 
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which  shall  become  due  and  payable  from  the  Amicable  Society  for 
perpetual  Assurance  of  Serjeant's  Inn.  He  gave,  devised,  and  be- 
queathed all  his  messuages,  lands,  tenements,  and  hereditaments, 
whatsoever  and  wheresoever,  and  also  all  his  moneys  in  the  funds,  to 
his  son-in-law  William  Hartley  and  his  worthy  friend  Henry  Hurle, 
their  heirs,  executors,  administrators,  and  assigns,  according  to  the 
several  and  respective  estates  and  interests  therein  ;  upon  trust,  that 
they  and  the  survivor,  his  heirs,  executors,  administrators,  and  as- 
signs, shall  and  do  out  of  the  rents,  issues,  and  profits,  of  his  said 
messuages,  lands,  tenements,  and  hereditaments,  and  the  dividends, 
interests,  and  proceeds  of  his  moneys  in  the  funds,  pay  all  his  just 
debts,  funeral  and  testamentary  expenses,  and  the  several  legacies 
or  sums  of  money  hereinafter  mentioned :  that  is  to  say ;  to  his 
wife  150Z.  immediately  after  his  decease :  to  Henry  Hurle,  for 
the  trouble  he  may  have  in  the  execution  of  the  trusts  of  the 
will,  100/. 

The  testator  then  gave  several  other  legacies ;  all  which  legacies 
he  directed  to  be  paid  within  twelve  months  next  after  his  decease, 
or  sooner,  if  his  trustees  should  think  proper.  He  also  directed,  that 
his  trustees  should  from  time  to  time,  out  of  the  rents,  issues,  and 
profits,  of  his  said  messuages,  lands,  tenements,  and  hereditaments, 
and  the  dividends,  interest,  and  proceeds,  of  his  money  in  the  funds, 

pay  an  annuity  of  SOOl.  a-year  to  his  wife  during  her  life, 
[*  54 1  ]     the  first  *  payment  to  be  within  six  months  after  his  decease ; 

and  upon  farther  trust,  that  they  shall  pay  all  the  rest  and 
residue  of  the  said  rents,  issues,  and  profits,  dividends,  interest,  and 
proceeds,  (subject  to  ground-rents  and  other  outgoings  in  .respect  of 
his  said  messuages,  lands,  tenements,  and  hereditaments)  into  the 
proper  hands  of  his  daughter  Ann  Hartley,  until  his  grand-daughter 
Ann  Hartley  shall  attain  the  age  of  twenty-one,  or  be  married  ;  which 
shall  first  happen  ;  and  when  and  so  soon  as  she  shall  attain  twenty- 
one,  or  be  married,  then  upon  trust,  that  they  shall  and  do  out  of 
the  rents,  issues,  and  profits,  dividends,  interest,  and  proceeds,  as 
aforesaid,  pay  his  said  grand-daughter  an  annuity  of  300Z.  a-year 
during  her  life ;  and  shall  and  do  pay  the  residue  and  overplus  of  the 
sai(J  rents,  issues,  and  profits,  dividends,  interest,  and  proceeds,  after 
satisfying  the  said  annuity,  and  ground-rents  and  outgoings,  as  afore- 
said, into  the  hands  of  his  said  daughter  during  her  life,  to  and  for 
her  own  use  and  benefit ;  and  from  and  immediately  after  the  de- 
cease of  his  daughter  he  gave,  devised,  and  bequeathed,  all  his  said 
messuages,  lands,  tenements,  and  hereditaments,  moneys  in  the  funds, 
and  the  dividends,  interest,  and  proceeds,  then  due  from  the  same, 
and  all  his  estate  and  interest  therein,  unto  and  to  the  use  of  his 
grand-daughter,  her  heirs,  executors,  administrators  and  assigns,  sub- 
ject to  the  proviso  and  declaration  after-mentioned :  provided,  that 
in  case  his  grand-daughter  shall  not  at  the  decease  of  his  daughter 
have  attained  the  age  of  twenty-one  or  be  married,  then  that  his 
trustees  shall  contirfue  to  receive  the  rents,  issues  and  profits,  divi- 
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dends,  interest  and  proceeds,  for  her  use  and  benefit,  until  she  shall 
have  attained  that  age,  or  been  married. 

The  testator  then  expressly  declared,  that  his  leasehold  estates 
should  not  be  sold.  All  the  rest  and  residue  of  his  real  and  personal 
estate,  whatsoever  and  wheresoever,  and  of  what  nature,  kind,  and 
quality,  soever  the  same  may  be,  not  by  him  otherwise  given  and 
disposed  of,  he  gave,  devised  and  bequeathed  unto  his  said  daughter, 
her  heirs,  executors,  administrators,  and  assigns,  absolutely  and  for 
ever ;  and  he  appointed  the  said  William  Hartley,  his  daughter  Ann 
Hartley,  and  the  said  Henry  Hurle,  his  executors. 

*  After  the  death  of  the  testator  the  bill  was  filed  by  Wil-  [*  542] 
liam  Hardey,  administrator  of  his  wife,  the  testator's  daugh-  . 
ter,  also  deceased,  against  Henry  Hurle,  and  the  infant  grand-daugh* 
ter  of  the  testator,  who  was  heir  at  law  to  him  and  to  her  mother. 
The  will  having  been  established,  and  the  cause  coming  on  for  far- 
ther directions,  the  principal  question  was,  whether  the  personal 
estate  was  exempt  from  the  debts. 

Another  question,  not  appearing  on  the  pleadings,  was  suggest- 
ed at  the  bar ;  whether  the  leasehold  estates  passed  under  the  dispo- 
sition creating  a  fund  for  the  debts. 

Mr.  Stanley  and  Mr.  Johnson^  for  the  Plaintifi".  The  personal 
estate  is  by  this  will  exempted  from  the  debts,  upon  all  the  authori- 
ties down  to  the  late  cases  (1),  and  particularly  Burton  v.  KnowU 
tan  (2);  in  which  your  Honor  went  very  fully  into  them  all.  There 
was  no  particular  exemption  in  that  case.  In  this  case,  though 
there  is  first  a  general  direction,  that  the  debts  and  funeral  and  tes- 
tamentary expenses  shall  be  paid,  the  testator  has  immediately  after- 
wards provided  a  particular  fund,  which  is  very  ample,  amounting  to 
1200Z.  a-year,  for  the  debts,  legacies,  and  annuities.  The  personal 
estate  he  has  given  as  a  residue.  The  words  are  very  near  those  in 
Burton  v.  Knowlton.  The  Courts  have  been  uniformly  of  opinion, 
that  to  exempt  the  personal  estate  there  must  be  express  words  or 
demonstration  plain.  In  this  case  the  intention  is  clear.  The  resid- 
uary bequest  comprises  expressly  all  the  personal  estate  not  by  him 
otherwise  given  and  disposed  of.  This  does  not  come  within  The 
Duke  ofAncaster  v.  Mayer  (3)  or  Brumnulv.  Prothero  (4).  There 
is,  I  admit,  a  shade  of  difference  between  this  case  and  Burton  v. 
Knowlton  from  the  first  direction  in  the  outset  of  the  will  for  the 
payment  of  his  debts ;  but  that  is  not  sufficient.  It  is  clear,  he  in- 
tended to  give  as  a  particular  bounty  all  the  remainder  of  his  estate, 
except  what  was  before  given  specifically.  In  Tait  v.  Lord  North* 
wick  (5),  there  was  an  ingredient,  that  the  funeral  and  testament- 
ary expenses  were  not  provided  for ;  which  in  this  instance  are  ex- 

(1)  Qrau  V.  Minndkorpt^  canity  vol.  til.  103,  the  three  cases  immediately  follow- 
ing, and  the  note,  106. 

(2)  AnU,  vol.  iii.  107. 


(3)  1  Bro.  C.  C.  454. 

(4)  AnJte,  vol.  iii.  111. 

(5)  AnUy  vol.  iv.  816. 
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pressly  charged  upon  this  fund,  not  by  bw  liable  to  them.  This  is 
a  disposition  not  only  of  real  estate,  but  also  of  personal  property, 
money  in  the  funds ;  which  alone  is  more  considerable  than  the 
debtSi  The  testator's  daughter  is  not  a  trustee  for  pay- 
[*543]  ment  of  the  debts.  She  is  an  executrix:  but  this  ''^is  not 
given  to  her  in  that  character.  That  was  relied  on  in 
Burton  v.  KnowUon 

The  next  question  is,  what  passed  by  this  clause  for  the  purpose 
of  creating  a  fund  for  the  debts.  The  words,  ^<  messuages,  lands, 
tenements,  and  hereditaments "  are  certainly  very  comprehensive. 
It  will  be  contended,  that  they  include  leasehold  estate ;  and  cer- 
tainly the  subsequent  words  favor  that  construction.  If  upon  read- 
ing Uie  will  the  Court  should  have  any  doubt  upon  this  point,  the 
case  ought  to  stand  over. 

Mr.  Richards  and  Mr.  W.  Agar,  for  the  Defendants,  upon  the 
second  point  were  stopped  by  the  Court. 

The  Master  of  the  Rolls,  [Sir  Richard  Pepper  Arden]. 
Upon  that  point  the  first  words,  ^<  messuages,  lands,  tenements,  and 
hereditaments,"  alone  certainly  would  not  pass  a  leasehold  estate : 
but  I  am  clearly  of  opinion,  that  what  follows  is  sufficient.  He 
gives  his  messuages,  lands,  tenements,  and  hereditaments,  and  his 
moneys  in  the  funds,  to  the  trustees,  their  heirs,  executors,  adminis- 
trators, and  assigns,  according  to  the  several  and  respective  estates 
and  interests  therein;  and  the  word  "ground-rents"  puts  it  out  of 
all  doubt  (1). 

For  the  Defendants,  upon  the  other  question.  These  cases  must 
depend  upon  their  own  circumstances.  The  question  must  be, 
whether  there  is  demonstration  plain  of  an  intention  to  exonerate 
the  personal  estate.  There  is  none  of  the  evidence  of  that  intention 
in  this  will,  upon  which  your  Honor  relied  in  Burton  v.  Knowlion. 
No  expression  showing  an  intention  to  discharge  the  personal  estate, 
is  to  be  found.  The  will  begins  by  a  direction,  that  all  the  debts, 
funeral  and  testamentary  expenses,  are  to  be  paid.  That  would 
charge  the  real  estate  as  well  as  the  personal  (2):  but  the  personal  estate 
must  be  first  applied.  According  to  the  common  txtnstruction  the 
personal  estate  is  pointed  to  by  that  clause,  as  the  fund  first  applica- 
ble. The  specific  articles  then  given  to  the  testator's  wife  are  taken 
out  of  that  fund.  The  next  disposition  charges  the  real  estate,  as 
an  auxiliary  fund,  with  the  debts  and  legacies.  If  the  testator  in- 
tended the  debts  to  be  charged  exclusively  upon  that  part 
[•544]  *  of  his  property,  such  intention  would  have  been  shown. 
The  word  "  real "  in  the  residuary  clause  can  have  no 
meaning,  all  the  real  estate  being  given  before,  except  to  show,  he 
did  not  mean  the  personal  estate  to  be  exempt.  Burton  v.  KnowUon 
has  these  remarkable  words  "  not  before  specifically  disposed  of;" 
which  are  wanting  in  this  will.     Can  the  Court  find  words  in  this 

(1)  TV^ir^Mon  v.  Loidty^  ante,  476,  and  the  note,  478. 

(2)  MU,  Keeling  v.  Broum,  359;  CkitN  v.  fmiams,  Shailcnsg  v.  Fvuden,  vol. 
iiL  545, 738;  ESdmy  v.  Cintssmaker,  L  436;  ii.  967,  and  the  note,  i.  447. 

VOL.  V.  32* 
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will  to  authorize  a  sale  of  the  freehold  estate?  for  the  leaaehdd  can- 
not be  sold.  The  real  property  is  limited  with  a  view  to  keep  it  in 
his  family.  There  is  no  case,  in  which,  the  will  containing  such  a 
general  direction  as  this  for  the  payment  of  the  debts,  any  gift  of  the 
residue  afterwards  has  been  held  discharged  without  an  express  ex- 
emption. Samwel  v.  Wakt  (1).  Noke  v.  Darby  (2).  By  a  resi- 
duary disposition  the  testator  only  means,  that  he  will  not  die  intes- 
tate as  to  any  part  of  his  property :  and  with  that  view  he  throws  in 
the  words  '^  real  estate." 

Mr.  Stanley^  in  reply.  There  are  other  parts  of  the  property 
taken  out  of  the  residue :  namely,  after  the  legacies  to  the  wife  all 
his  money  in  the  funds ;  which  he  takes  out  of  the  personal  estate ; 
and  has  appropriated  to  this  fund.  It  is  not  therefore  to  be  consid- 
ered the  general  residue  after  payment  of  the  debts,  but  after  those 
specific  articles  are  taken  out  of  it,  either  for  the  wife  or  for  this 
purpose.  It  has  been  considered  in  all  the  modern  cases,  that  an 
express  exemption  is  not  necessary ;  the  dispute  has  always  been, 
what  constitutes  demonstration  plain ;  and  there  has  been  a  good 
deal  of  cavil  upon  the  expression  "  irresistible  inference."  Under 
this  trust  an  a^nple  fund  is  provided,  even  without  resorting  to  the 
real  estate :  but  if  it  should  prove  very  inconvenient  to  pay  the  debts 
out  of  the  rents  or  dividends,  the  Court  would  apply  the  capital. 

July  31«^  The  Master  or  the  Rolls  [Sir  Richikd  Pepper 
Arben].  The  only  question,  that  remains  in  this  cause,  is,  whether 
the  personal  estate  given  to  the  daughter  of  the  testator  is  exempt- 
ed from  the  payment  of  his  debts.  The  effect  of  the  will  is,  that, 
after  a  general  direction,  that  the  debts  and  funeral  and  testamenta- 
ry expenses  shall  be  paid,  which  I  consider  as  a  direction  to  his  ex- 
ecutors to  pay  them,  the  persons,  who  take  the  personal  estate,  and 
which  operates  as  a  trust  upon  them  to  pay  those  debts, 
he  gives  certain  parts  of  his  personal  estate  to  his  *wife.  [*545] 
He  then  creates  a  fund ;  which  he  vests  in  two  trustees, 
who  are  two  of  his  executors,  for  the  purpose  of  doing  that  which 
he  had  before  directed  to  be  done,  to  pay  his  debts  and  funeral  and 
testamentary  expenses,  and  not  only  those,  but  likewise  his  legacies. 
The  legacies  therefore  are  without  all  doubt  charged  only  on  this 
fund.  The  fund  thus  created  consisted  of  the  testator's  real  estate 
and  a  part  of  his  pers(Hial  estate.  After  creating  this  fund  he  gives 
the  annual  produce  of  it,  subject  to  the  debts,  legacies  and  annu- 
ities, to  his  daughter,  as  I  conceive,  to  her  sole  and  separate  use. 
The  direction  is  to  pay  into  her  proper  hands  (3).  After  her  de- 
cease the  trust  is  declared  for  his  grand-daughter  at  twenty-one  or 
marriage  ;  and  then  follows  the  residuary  clause. 

It  was  contended,  that  this  is  ft  specific  gift  of  the  personal  estate 

(1)  1  Bro.  C.  C.  144. 

(2)  3  Bro.  P.  C.  290. 

(3)  See  Lumb  v.  JII3ne9,  cadty  517;  [note  (a),  and  cases  cited  ;1  and  the  note, 
520;  pody  Mamion  v.  Anmtage,  vol.  xix.  416;  Ckx>p.  283;  1  Madd.  20a 
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undisposed  of  to  his  daughter  exempt  from  the  payment  of  his 
debts.  Whatever  might  have  been  my  opinion  upon  this  case  be- 
fore the  case  of  Tait  v.  Lord  Northvncky  I  must  now  be  extremely 
cautious,  before  I  proceed  to  decide  upon  this  point  beyond  the  case 
of  Burton  v.  KnowUon ;  for  it  is  extremely  clear,  the  noble  Lord, 
who  decided  Tait  v.  Lord  NorthwicJc,  intimated  a  strong  doubt  of 
the  propriety  of  my  determination.  I  have  had  occasion,  and  have 
taken  great  pains,  to  consider  that  case  very  fully,  since  this  was  ar- 
gued last  night ;  and  I  think,  if  I  was  to  decide  it  again,  I  should 
still  be  of  the  same  opinion.  But  there  are  many  distinctions  be- 
tween that  case  and  this.  First,  in  that  the  will  does  not  set  out 
with  any  direction  for 'the  payment  of  the  debts.  The  testatrix  be- 
gins with  a  devise  to  trustees  in  trust  to  pay  all  the  debts  and  fune- 
ral expenses ;  and  after  having  so  done  and  having  disposed  of  the 
surplus  of  that  fund,  and  of  part  of  her  personal  estate,  she  gives 
to  her  executor,  but  not  in  trust  for  himself,  but  for  such  uses  as  she 
should  appoint,  the  residue  of  her  personal  estate  not  before  specif- 
ically disposed  of,  and,  for  default  of  appointment,  to  him  for  his 
own  use  and  benefit. 

The  residuary  clause  in  this  will  is  not  a  specific  gift  at  all,  except 
with  reference  to  what  is  before  given.  It  is  not  merely  personal 
estate,  but  the  rest  and  residue  of  his  real  and  personal  estate  not 
otherwise  given ;  whereas  he  had  given  all  his  real  estate  before  in 

trust  for  the  payment  of  his  debts ;  and  I  must  admit,  his 
[*546]     funeral  *and  testamentary  expenses  are  included.     It  is 

impossible  to  suppose  it  any  thing  more  than  a  gift  of  what 
was  not  before  given,  not  as  a*  specific  bequest,  but  of  what  might 
have  been  omitted  ;  not  to  the  separate  use  of  his  daughter,  but  to 
her  generally ;  not  to  be  paid  into  her  proper  hands.  So,  it  appears 
to  be,  that  after  a  general  direction  for  the  payment  of  his  debts  and 
funeral  and  testamentary  expenses  he  gives  all  his  real  estates  and  a 
considerable  part  of  his  personal  estate,  his  money  in  the  funds,  to 
trustees  for  the  payment  of  his  debts,  &c. ;  and  then  makes  this 
general  residuary  disposition.  However  I  may  be  more  liberal  than 
others  in  construing  a  will  in  favor  of  the  legatee  of  the  personal 
estate,  and  nine  times  in  ten  I  really  believe  upon  such  gifts  the 
Court  by  its  rules  has  violated  the  intention,  yet,  whatever  may  be 
my  own  idea  upon  it,  I  will  not  set  that  up  against  the  rules,  that 
have  been  laid  down  by  great  men ;  and  from  all  the  cases,  T%e 
Duke  of  Ancaster  v.  Mayer,  and  all  the  others,  I  find,  that,  unless 
there  is  a  necessary  implication,  the  personal  estate  shall  not  be  ex- 
empt. I  hate  before  (1)  had  occasion  to  comment  upon  the  sort  of 
implication.  It  cannot  be  an  irresistible  inference ;  but  that  infer- 
ence, that  leaves  no  doubt  upon  the  mind  of  the  person  to  decide. 
But  I  find  no  case,  as  has  been  fairly  admitted,  in  which  the  testator, 
after  beginning  with  a  direction  for  the  payment  of  the  debts  and 

(1)  Ante,  vol.  ill.  113,  in  Brummd  v.  Prothtro.    See  Lord  Eldon's  definition  of 
necessary  implication,  1  Ves.  &  Bea.  466;  and  in  the  note,  ante,  534. 
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funeral  expenses,  which  naturally  fall  upon  the  personal  estate,  and 
are  to  be  paid  by  the  executors,  has  created  a  fund  for  his  debts  and 
funeral  expenses,  and  then  given  the  residue  by  such  words,  (for  it 
is  not  given  to  the  separate  use  of  his  daughter)  and  it  has  been 
held,  that  he  meant  that  trust  fund  as  any  thing  more  than  auxiliary, 
if  the  personal  estate  should  be  deficient ;  and  with  that  impression 
I  am  not  at  liberty  to  decide  in  favor  of  the  residuary  legatee  as  to 
the  exemption  of  the  subject  of  that  residuary  disposition ;  which  I 
consider  as  only  general  words  thrown  in,  perhaps  without  any  defi- 
nite intention.  Therefore  with  some  reluctance,  but  bound  down 
by  the  authorities,  I  decide,  that  there  is  not  sufficient  in  this  resid- 
uary disposition  to  exempt  it  from  the  payment  of  the  debts. 

Aug,  UL  The  next  evening  the  Master  of  the  Rolls  observed, 
that  the  subject  of  the  residuary  clause  is,  not  specificalTy  tlie  resi- 
due of  the  personal  esta:te,  but  the  residue  of  the  real  and 
personal  estate  not  *  by  him  otherwise  given  and  disposed  [*  547] 
of;  and  he  had  made  all  his  real  estate  a  fund  for  the 
debts ;  and  therefore  it  is  the  residue  of  the  very  fund,  which  he 
had  created  for  his  debts.  

1.  As  to  the  words  necetsarv  to  give  a  separate  estate  to  a  married  woman ; 
see,  anitj  note  1  to  Lumb  v.  Milrusy  5  V.  517. 

2.  Express  words,  or  necessary  implication,  must  be  shown  in  order  to  exempt 
a  testator's  personal  assets  from  being  applied,  as  the  primary  ftind,  for  discharge 
of  his  debts  and  legacies ;  see  note  2  to  Hammond  v.  Wcrleyy  2  V.  62 ;  and  note 
1  to  Burton  v.  KnowUon^  3  V.  107 ;  with  the  farther  references  there  given. 
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Bill  by  a  former  church-warden  a^^inst  the  parish  officers,  trustees  of  an  estate 
for  the  poor  of  the  parish,^ and  forty  inhabitants,  to  be  reimbursed  money  laid 
oat  on  account  of  the  trust  under  an  order  of  vestiy,  his  accounts  being  passed, 
and  an  order  made  for  payment.  Upon  demurrer  the  Lord  Chancellor  expressed 
a  strong  opinion  against  such  a  bill ;  and  as  it  appeared  not  to  be  signed  by 
Ck>unsel,  ordered  it  to  be  taken  off  the  file,  and  the  Plaintiff  to  pay  the  costs,  (a) 

Th£  bill,  filed^  in  1798,  stated  a  feoffment  in  the  10th  year  of 
King  Charles  XL,  in  trust  for  the  poor  of  the  parish  of  Byfleet ;  to 
be  under  the  management  of  the  churchwardens  and  overseers  of 
the  poor.  It  farther  stated,  that  the  election  of  churchwardens  in' 
that  parish  is  in  the  rector  and  the  inhabitants  at  large.     The  Plain- 

(a)  Every  bill  whether  original  or  not  must  have  the  signature  of  counsel  an- 
nexed to  It  Stoiy,  Eq.  PL  §  47,  §  269 ;  KirkUy  v.  ITiirton,  5  Madd.  378;  1 
Smith,  Ch.  Pr.  (Am.  ed.)  ]06;  Ayckboum,  Ch.  Pr.  (Lond.  ed.  1844,)  5,  6;  Cooper, 
Eq.  PI.  18;  1  Barbour,  Ch.  Pr.  43,  44;  ffafc^  v.  Exulaf^tvc,  1  Clarke,  63;  1 
Hoff.  Ch.  Pr.  97. 
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tiff  and  Thomas  Brooks  were  elected  churchwardens  at  Easter  1795. 
Previously  to  that  an  action  had  been  commenced  against  the  De- 
fendant Dear,  who  was  tenant  of  the  trust  estate,  for  the  purpose  of 
recovering  the  arrears  of  rent,  by  the  direction  of  the  vestry.  Soon 
after  Easter  1795,  the  rector  and  the  Plaintiff  and  several  other  in- 
habitants were  at  a  vestry  elected  new  trustees  of  the  estate ;  and 
the  churchwardens  were  directed  to  procure  a  conveyance  from  the 
surviving  trustee  to  the  new  trustees,  and  to  prosecute  the  action, 
which  had  been  commenced.  The  same  churchwardens  were  again 
elected  at  Easter  1796,  for  the  ensuing  year ;  an4  continued  in  of- 
fice till  Easter  1797.  They  proceeded  with  the  privity  of  the  over- 
seers of  the  poor;  and  the  Plaintiff  expended  in  all  1092.  4s,  At 
a  vestry  held  at  Easter  1797,  just  before  the  Plaintiff  went  out  of 
office,  a  resolution  was  made,  and  entered  upon  the  books,  that  that 
sum  should  be  paid ;  which  resolution  was  signed  by  the  rector,  the 
churchwardens,  the  overseers  of  the  poor,  and  the  majority  of  the 
parishioners  present.  The  new  churchwardens  being  sworn  very 
soon  after  that  meeting,  no  rate  could  be  made  for  satisfaction  of 
the  Plaintiff's  demand  during  his  continuance  in  office.  Subse- 
quently to  his  ceasing  to  be  churchwarden,  the  proceeding  against 
the  Defendant  not  being  then  finished,  the  Plaintiff  continued  to 
act,  having  had  the  direction  of  the  proceedings ;  and  thereby  he 
expended  10/.  3s.  0  l-2d,  more.  ^ 

The  bill  was  filed  against  the  churchwardens,  the  co-trustees,  and 
about  forty  inhabitants  of  the  parish  ;  praying  a  discovery  and  ac^ 
count  of  what  is  due  to  the  Plaintiff;  and  that  a  rate,  if 
[♦  548]  necessary,  *  may  be  directed  to  be  made  for  the  purpose 
of  raising  money  to  answer  such  payments ;  or  that  the 
same  may  be  answered  out  of  the  trust  estate  by  sale  or  mortgage ; 
and  if  that  shall  not  be  sufficient,  that  the  remainder  may  be  an- 
swered by  the  said  Defendants,  who  are  parishioners,  rateably  with 
the  Plaintiff. 

The  Defendant  Dear,  who  was  not  a  trustee  nor  a  parish  officer, 
put  in  a  demurrer  to  the  relief.  He  also  pat  in  an  answer  as  to  the 
discovery ;  admitting,  that  the  Plaintiff  had  been  one  of  the  church- 
wardens ;  and  that  the  defendant  is  one  of  the  parishioners  of  the 
parish,  and  liable  to  the  legal  rates  therein  made. 

The  Lord  Chancellor  [Loughborough]  took  notice,  that  the 
bill  was  not  signed  by  Counsel ;  and  upon  the  nature  of  the  bill  ob- 
served, that  it  was  a  most  pernicious  and  absurd  attempt  to  make  a 
parish  reimburse  a  parish  officer. 

Mr.  TTiompson,  in  support  of  the  bill.  This  species  of  relief  has 
been  applied  in  several  instances.  The  bill  prays  in  the  alternative. 
If  the  Plaintiff  cannot  be  relieved,  he  will  sustain  a  great  hardship. 
He  was  directed  by  the  vestry  to  obtain  a  convejrance  of  the  trust  es- 
tate of  this  parish  from  the  surviving  trustee  to  the  new  trustees.  He 
was  also  directed  to  proceed  to  recover  the  arrears  of  rent  from  the 
tenant ;  who  happens  to  be  this  Defendant.  In  the  pursuit  of  these 
objects  the  Plaintiff  has  incurred  this  expense.     His  account  was 


1800.]  FRENCH  «.  DEAR.  548 

allowed  by  the  vestry,  and  signed ;  and  an  order  of  vestry  for  the 
payment  signed  by  the  rector,  all  the  parish  officers  and  the  major- 
ity of  the  parishioners  present.  The  expense  being  contingent  from 
the  nature  of  the  business,  it  could  not  be  determined  till  about  the 
time  he  retired  from  office.  From  that  circumstance,  even  if  this 
was  within  the  Statute  of  Elizabeth  (1),  he  could  not  have  made  a 
rate.  It  is  impossible  for  him  to  sue  any  where  else  than  in  this 
Court.  In  Blackbowm  v.  Webster  (2)  such  a  bill  was  sustained. 
That  decree  could  not  be  with  reference  to  the  Statute ;  for  that 
does  not  require  any  vestry  for  making  a  rate ;  and  liberty  was  given 
to  the  Plaintiff  to  apply  to  the  Court  to  compel  the  parishioners  to 
pay  their  proportions.  It  was  therefore  not  at  all  upon  the  Statute. 
In  a  case  in  Viner  a  bill  was  filed  against  ninety  parishioners ;  and 
in  the  same  book  there  is  another  case  of  the  same  kind. 
*  The  whole  of  this  expense  was  incurred  for  the  benefit  [*  549] 
of  this  estate ;  and  this  Defendant  is  the  tenant  in  posses- 
sion of  that  estate,  out  of  which  the  Plaintiff  seeks  to  be  reimbursed. 

Secondly,  This  is  a  demurrer  to  the  relief,  not  to  the  discovery  ; 
as  to  which  there  is  an  answer.  In  point  of  form  this  answer  is  ex- 
tremely inconsistent  with  the  demurrer.  The  discovery  is  merely 
assistant  to  the  relief.  Therefore  the  demurrer  ought  to  have  been 
general.  If  it  is  taken  as  an  answer,  it  is  insufficient :  omitting  to 
notice  all  the  material  allegations  of  the  bill.  The  Plaintiff  has  a 
right  to  suppose,  that  this  Defendant  attended  the  vestry,  and  signed 
the  resolution. 

The  Attorney  General  [Sir  John  Mitford]  and  Mr.  Short,  for  the 
Demurrer.  This  demand  is  set  up  with  respect  to  the  alleged  ex- 
pense of  procuring  a  conveyance  of  a  charity  estate.  What  has  the 
poor  rate  to  do  with  that  ?  Another  demand  is  for  the  expense  of 
proceeding  against  the  tenant  to  recover  the  arrear  of  rent.  With 
regard  to  the  poor-rate  it  has  been  determined  over  and  over  again 
at  law,  that  the  overseer  of  the  poor  not  being  bound  to  pay  any 
thing  in  advance,  but  -having  a  right  first  to  make  the  rate,  it  is  ma- 
terial, that  he  should  do  so ;  and  where  he  has  neglected  it,  he  is 
utterly  without  relief :  ITic  King  v.  Wavell  (3)  ;  and  the  case  M^ 
there  cited  from  Salkeld  and  other  books.  Batterley  v.  Cook  (5; 
shows,  the  Plaintifi*  is  not  without  remedy  ;  and  that  the  other  case 
referred  to  in  Mr.  Cox's  note  (6)  over-ruled  those  cited  for  the 
Plaintiff.     A  church-rate  is  quite  different. 

Mr  Thomson,  in  reply.  Batterley  v.  Cook  has  no  immediate  al- 
lusion to  this  case  ;  for  the  parish  officer  had  been  allowed  that  spe- 
cific sum  in  his  accounts ;  and  the  balance  was  general,  not  with 
reference  to  the  particular  demand.     Your  Lordship  will  not  allow 

(1)  43  £liz.  c.  2. 

(2)  2  P.  Will  632. 

(3)  Doug.  111. 

(4)  Taumtifs  Cast,  2  Salk.  531 ;  2  Lord  Raym.  1009;  6  Mod  07. 

(5)  Pre.  Ct  42 ;  £r  parU  FowUer,  1  Jac.  &  Walk.  70.    See  the  note,  73 

(6)  2  P.  Will.  634. 
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this  demurrer ;  for  the  bill  is  certainly  sustainable  against  all  those, 
who  are  parties  to  the  agreement ;  and  the  Defendant  has  signed 
the  account  and  the  order  for  payment. 

Lord  Chancellor  [Loughborough].  I  collect  from  these  cases, 
which  I  was  not  aware  of,  that  the  bill  was  against  a  definite  des- 
cription of  people ;  the  churchwardens,  or  the  churchwardens  and 
the  vestry,  with  the  vicar.  This  bill  is  filed  against  all  the 
[*  550]  inhabitants.  *  Forty  persons  are  actually  Defendants.  If 
I  entertain  such  a  jurisdiction,  I  shall  ruin  half  the  par- 
ishes in  the  kingdom.  A  church  rate  for  the  repair  of  the  church  is 
quite  upon  different  ground.  A  very  late  case  has  occurred ;  in 
which  the  Court  of  King's  Bench  granted  an  information  against  a 
Justice  for  making  a  rate  to  reimburse  money  clearly  due.  The  im- 
policy of  it  is  perfectly  obvious. 

But  in  this  case  the  bill  not  being  sigped  by  Counsel,  I  shall  do 
nothing  but  order  it  to  be  taken  off  the  file  (1).  I  will  not  suffer  a 
bill  not  signed  by  Counsel  to  remain  in  Court.  The  Plaintiff  must 
pay  the  costs  undoubtedly.         

1.  Air  account  cannot  be  decreed  against  so  fluctuating  a  body  as  a  parish, 
which  is  not  at  all  similar  to  a  corporation.  A  parish,  therefore,  cannot,  as  such, 
be  made  responsible  for  trust  or  cliarity  funds  misapplied,  during  a  long  period,  to 
parish  purposes,  under  orders  of  the  vestry:  the  retrospective  relief,  if  any  can  be 
ffiven,  must  be  sought  against  those  parish  officers,  as  individuals,  by  whom,  or 
during  whose  continuance  in  office,  the  breaches  of  trust  complained  of  were 
comnutted.  But  with  a  view  to  the  prospective  interests  of  the  charity,  a  refer- 
ence may  be  directed  to  the  Master,  to  approve  a  scheme  for  the  future  regula- 
tions of  the  trust  Ex  parte  FowUer,  1  Jac.  &  Walk.  73;  Lancfiuter  v.  T%}n^ 
jon,  5  Mad.  12. 

2.  It  is  a  good  ground  of  demurrer,  if  the  name  of  counsel  do  not  appear  to  a 
bill  in  Equity.  Kirby  v.  BurUmy  5  Mad.  378.  And  it  is  no  contempt  not  to  an- 
swer such  a  bill.    Farlif  v.  Ckilde,  Gary,  160. 

(1)  DiUon  V.  Drandsy  1  Dick.  68.  So  as  to  an  answer:  Brown  v.  Bruee^  2  Mer. 
1 ;  [Story,  Eq.  PI.  §  876;  Ayckboum,  Ch.  Pr.  (Lond.  ed.  1844,)  61,  62;  1  Smith, 
Ch.  Pr.  (Am.  ed.)  243;  Simu  v.  SmUhj  4  Madd.  466;  1  Barbour,  Ch.  Pr.  142.] 
See  Orders  in  Chancery,  Mr.  Beames's  edit  25,  70, 165.  It  is  a  ground  of  demor- 
rer;  Kvrkl&f  v.  JBurton,  5  Madd.  378. 
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FLETCHER  v.  HOGHTON. 
[1800,  August  1.] 

DsviflE  to  trustees  and  their  heirs  to  the  use  of  other  trustees  for  1000  years ; 
upon  trust  by  sale,  lease,  mortgage,  or  otherwise,  to  raise  and  pay  such  sura  as 
the  personal  estate  should  fall  short  of  the  debts ;  and  after  raising  and  paying 
thereof  then  in  strict  settlement 

A  bill  being  filed  by  creditors,  tlie  personal  estate  proving  deficient,  and  the  trus- 
tees of  the  inheritance  having  contracted  to  sell  under  a  power,  upon  their 
supplemental  bill,  (a)  praying  the  benefit  of  the  accounts  against  the  surviving 
trustee  of  the  term,  though  no  party  to  the  original  cause,  that  the  debts  may 
be  paid  out  of  the  purchase-money,  and  that  on  payment  the  term  may  be  as- 
signed to  the  purchasers,  it  was  so  decreed ;  the  Defendants  not  objecting, 
[p.  550.] 

Sir  Henrt  Hoohton  by  his  will,  dated  the  3d  of  July,  1783, 
after  giving  two  annuities,  devised  his  real  estates  to  trustees  for 
ninety-nine  years,  for  securing  the  payment  of  the  said  annuities ; 
and  subject  thereto  he  devised  the  said  real  estate  to  Samuel  and 
Thomas  Fenton  and  their  heirs,  to  the  use  of  Lawrence  Rawstorne 
and  William  Shawe,  their  executors  and  administrators,  for  1000 
years,  commencing  from  his  death  ;  without  impeachment  of  waste  ; 
upon  trust,  that  they  or  the  survivor,  &c.,  should  by  grant,  sale,  lease, 
or  mortgage,  of  the  said  premises  comprised  in  the  said  term  of  1000 
years,  or  otherwise,  as  they  should  think  proper,  levy  and  raise  such 
sum  of  money  as  his  personal  estate  should  fall  short  of  paying  his 
debts,  legacies,  and  funeral  expenses  ;  and,  after  levying,  raising  and 
paying,  thereof,  then  to  the  use  of  the  testator's  son  Henry  Hoghton 
for  life  ;  remainder  to  his  first  and  other  sons  in  tail  male  ;  remain- 
der to  Daniel  Hoghton  in  tail  male  ;  with  the  ultimate  remainder  to 
the  testator's  right  heirs. 

The  will  contained  a  power  for  the  said  trustees  with  the  consent 
of  the  person  entitled  to  the  possession  of  the  estate  thereby  devised 
for  the  time  being  to  sell  or  exchange  the  same  in  such  manner  as 
in  the  will  mentioned. 

♦Samuel  and  Thomas  Fenton  died  in  the  life  of  the  [*551] 
testator.  Shawe  also  died.  An  act  of  Parliament  was 
obtained  for  appointing  new  trustees  in  their  room,  and  fot  enabling 
such  trustees  to  exchange  part  of  the  lands  devised  for  lands,  of 
which  Sir  Henry  Philip  Hoghton,  the  son,  or  Daniel  Hoghton,  was 
seised  in  fee,  and  for  enabling  the  tenants  for  life  to  make  convey- 
ances in  fee  and  building  leases.  Robert  Fletcher  and  John  Pilk- 
ington  were  appointed  trustees. 

A  bill  was  filed  by  creditors  for  an  account  and  application  of 
the  personal  estates  to  the  debts,  legacies,  and  funeral  expenses ; 
and  if  the  personal  estate  should  be  insufficient,  then  that  the  real 

(a)  As  to  the  nature  and  uses  of  supplemental  bills  and  when  they  are  allowed, 
see  Lub^,  Eq.  PL  ( 1st  Am.  ed.)  ch.  16,  p.  136,  d  teq^  and  Wheeler's  notes ;  Story, 
£q.  PI.  §  332,  d  seq. ;  Barbour,  Ch.  Pr.  362,  d  m^. 
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estate  or  a  competent  part  may  be  sold.  The  usual  decree  was 
made  for  taking  the  necessary  accounts ;  reserving  farther  directions ; 
with  liberty  to  apply  concerning  the  real  estate. 

The  personal  estate  amounting  only  to  526/.  15^.,  the  Defendant 
Sir  Henry  Philip  Hoghton,  the  administrator,  paid  on  account  of  the 
legacies  and  in  part  discharge  of  the  debts  13,704/.  6s.  The  debts 
amounted  to  25,222/.  I5s.  6d.  Th^  trustees  Fletcher  and  Pilking- 
ton  contracted  for  the  sale  of  the  real  estates  under  the  power ;  in- 
tending to  lay  out  the  money  in  other  purchases  ;  but  upon  a  sug- 
gestion, that  the  contracts  could  not  be  performed  without  the  pur- 
chasers having  an  assignment  of  the  term,  and  that,  as  such  assign- 
ment could  not  take  place,  before  the  whole  of  the  debts  were  paid, 
the  money  arising  by  the  sale  ought,  instead  of  being  laid  out  in  the 
purchase  of  land,  to  be  applied  in  the  payment  of  the  debts,  they 
filed  a  supplemental  bill ;  praying,  that  the  Plaintiffs  may  have  the 
benefits  of  the  accounts  taken  in  the  original  cause  against  Raw- 
storn^,  though  he  was  not  a  party  to  that  cause ;  and  that  the  debts 
may  be  paid  out  of  the  purchase-money  of  the  estates  contracted  to 
be  sold ;  and  that  upon  payment  of  such  debts  Rawstorne  may 
be  decreed  to  assign  the  terra  for  the  benefit  of  the  purchasers :  so 
that  the  trustees  might  be  enabled  to  complete  their  sales. 

The  Defendants  stated,  that  they  had  no  objection  to  the  prayer 
of  the  supplemental  bill,  and  the  decree  was  made  accordingly. 


Supplemental  bills  are  often  broug^ht  in  aid  of  a  decree ;  and  directions  are 
iven  under  the  supplemental  bill,  that  the  new  matter  should  be  connected  with 
le  former  decree;  Dormer  v.  Ihrtucut^S  Atk.  133;  but  whenever  a  supple- 
mental bill  brings  before  the  Court  a  new  party,  or  a  new  interest,  the  previous 
decree  is  open  to  all  objections  which  might  have  been  taken  at  the  first  nearing. 
mi  V.  CktymcM,  3  Brown,  391. 


i 


[*552]  ROBINSON   r.  WALCOTT. 

[1800,  AuousT  a] 

Oiv  motion  at  the  last  seal  after  Trinity  Term  to  make  absolute  an  order  to  dissolve 
an  injunction  nisi,  the  Plaintiff  cannot  have  time  till  the  next  day  of  motions 
upon  the  usual  undertakincf  to  show  cause  on  the  merits ;  but  was  permitted  to 
show  cause  during  the  pe^tions.  (a) 

On  this  day,  being  the  last  Seal  after  Trinity  Term,  Mr.  Mam^ 
field.,  for  the  Defendant,  moved  to  make  absolute  an  order  to  dissolve 
the  Injunction,  nm,  obtained  on  the  24th  of  July  (1). 

Mr.  Johnson,  for  the   Plaintiff,  insisted  as  of  course  upon  his 

J  a)  Fidding  v.  Capes,  4  Madd.  393 ;  1  Smith,  Ch.  Pr.  (Am.  ed.)  617. 
1)  This  case  is  corrected  according  to  the  Register's  Book,  as  stated  2  Madd. 
);  Btw V.Dixon, 
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right  to  have  time  till  the  neit  day  of  motions ;  undertaking  not  to 
except,  but  to  show  cause  upon  the  merits. 

For  the  Defendant^  that  was  admitted  to  be  very  frequent  in 
term :  but  it  was  said,  that  it  never  was  done  at  the  last  Seal  before 
the  long  Vacation :  the  effect  being  to  continue  the  Injunction  to  the 
Seal  before  Michaelmas  Term ;  and  it  never  can  be  the  meaning  of 
the  undertaking  not  to  except,  that  the  Injunction  shall  be  continued 
for  three  months. 

Lord  Chancellor  [Loughbobough].  Do  you  ever  remember 
such  a  practice  at  the  last  Seal  ?  It  is  taking  the  Injunction  for  three 
months.  The  only  question  is,  whether  it  can  be  done  at  the  last 
Seal.  The  common  practice  does  not  apply  to  it  at  all.  There  is 
no  mischief  in  that. 

For  the  Plaintiff,  it  was  said,  the  biU  was  filed  in  1796 ;  and 
the  answer  was  but  just  come  in. 

The  Attorney  General^  [Sir  John  Mitford\y  (Amicus  curi^)y  ob- 
served, that  the  reason  of  giving  time  to  show  cause  on  the  merits 
is,  that  the  moment  the  answer  is  upon  the  file  the  Defendant  may 
get  the  order  for  dissolving  the  Injunction  nisi;  and  as  it  is  impossi- 
ble in  four  days,  the  Plaintiff  is  usually  indulged  with  a  short  time  for 
the  purpose  of  showing  cause  on  the  merits ;  and  where  it  has  hap- 
pened upon  the  last  Seal,  the  Court  has  permitted  cause  to  be  shown 
during  the  petitions. 

Lord  Chancellor,  adopted  that  course ;  and  ordered  the  Plain- 
tiff to  show  cause  on  the  following  Thursday. 

The  principal  ease  was  declared  by  Bir  Samuel  Romilly  to  be  misreported ; 
the  motion  was,  that  the  order  for  dissohriag  the  injunction  miffht  be  made  abao- 
luU:  Rew  v.  Dixon^  259:  but  where  a  motion  nisi,  to  dissolve  an  injunction 
obtained  to  restrain  proceedings  at  law,  was  not  made  till  the  last  Seal  affer  Trin- 
ity term,  a  day  was  (as  in  the  principal  ease)  appointed  duringr  the  petitions,  for 
«howing  cause  why  the  order  should  not  be  made  absolute ;  as  otherwise  the  trial 
'(if  it  was  proper  it  should  take  place  at  all)  might  have  been  injuriously  delayed : 
Fiddtng  v.  Co^peSy  4  Mad.  390. 

f* 


FORTESQUE  v.  GREGOR-  [*553] 

[IdOO,  August  5.] 

Power  of  appointment  among  Ihree  penons  executed  by  a  traiisfer  of  one  third 
to  one  unaer  an  order  on  petition  stating,  that  the  person  having  the  power  was 
desirous,  that  the  fund  might  be  equaUv  divided.  That  person  dying  without 
any  farther  execution,  the  Court  gave  the  two  remaining  thirds  respectively  to 
another  of  the  objects  and  to  the  administratrix  of  the  third ;  who  was  dead ; 
but  had  survived  the  person  having  the  power. 

John  Fortescue  by  his  will  gave  to  the  children  of  Faithful 
Adrian  Fortescue  deceased  the  sum  of  1000/.  to  be  paid  them  in 
such  shares  and  at  such  ages  as  William  Innes  should  direct ;  and 
disposed  of  the  residue. 

There  were  three  children  of  Fortescue :  namely,  Ann  Hepworth ; 
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Faithful  Adrian  Fortescue ;  and  Katherine  Cameron.  Upon  a  bill 
filed  by  them  and  the  residuary  legatee  the  will  was  established ; 
and  the  accounts  directed.  The  legacy  of  10007.  being  invested  in 
stock  produced  1670/.  3  per  cent.  Annuities. 

By  a  subsequent  order,  made  on  the  18th  of  July,  1788,  upon 
the  petition  of  Brodie  Hepworth  and  Ann,  his  wife,  stating,  that 
she  had  attained  the  age  of  twenty-one ;  and  that  William  Innes 
was  desirous,  that  the  said  1670/.  3  per  cent.  Annuities  might  be 
equally  divided  between  the  petitioner  Ann  Hepworth  and  her 
brother  and  sister,  it  was  ordered,  that  the  Accountant  General 
should  transfer  to  the  petitioner  Brodie  Hepworth  556/.  14^.  4df.  be- 
ing one  third  part  thereof.     The  transfer  was  made  accordingly. 

Katherine  Cameron  attained  the  age  of  twenty-one  upon  the  3d 
of  June,  1791.  Innes  died  upon  the  14th  January,  1795;  not 
having  made  any  farther  appointment.  Faithful  Adrian  Fortescue, 
the  son,  died  on  the  3d  of  November,  1796,  intestate  and  without 
issue ;  and  his  mother  took  out  administration  to  him. 

A  petition  was  presented  by  Mrs.  Cameron ;  praying  a  transfer 
of  a  moiety  of  the  remaining  stock,  or  such  other  part  as  the  Court 
shall  think  fit. 

The  mother  of  Faithful  Adrian  Fortescue,  the  son,  claimed  the 
other  moiety  as  administratrix  of  her  son. 

The  Solicitor  General^  [Sir  William  Grant],  in  support  of  the 
Petition,  said,  it  was  clear,  the  petitioner  is  entitled  to 
[*554]  *one  half  of  the  remaining  stock  whatever  doubt  there 
may  be  as  to  the  other. 

Lord  Chancellor,  [Loughborough].  The  brother  surviving 
Innes,  I  think,  was  entitled  to  the  other  third.  The  only  difficulty 
I  feel  is,  that  the  recital  in  that  petition  cannot  well  be  taken  to  be 
an  appointment.     There  is  no  deed  (a). 

The  Attorney  General,  [Sir  John  mitford],  for  the  administra- 
trix of  the  son  observed,  that  no  form  of  appointment  was  pre- 
scribed. 

Lord  Chancellor.  But  it  is  only  a  recital  in  the  order  or  peti- 
tion (b).  It  comes  however  to  the  same  thing ;  for  it  is  clear  by 
the  appointment  Innes  meant  to  give  Mrs.  Hepworth  her  share. 
Then  at  his  death,  when  there  could  be  no  farther  appointment,  the 
necessary  consequence  of  his  appointment  is,  that  there  were  only 
two  shares  and  two  objects  of  the  power ;  and  there  could  be  no 
survivorship.  ' 

Declare,  that  the  petitioners  are  entitled  according  to  the  prayer 
of  the  petition  ;  and  I  may  declare,  that  the  other  third  belongs  to 
the  administratrix  of  the  brother  as  his  personal  estate  (1). 

That  a  recital  may  operate  as  an  appointment ;  eee  ffilson  v.  P^ggoU,  2  Ves. 
Jun.  355. 

(a)  See  Sugden,  Powers,  (4th  I^nd.  ed.)  362,  3C3. 

(6)  In  Gee  v.  Gee,  2  Dev.  ^  Bat  Eq.  103,  a  marria^  settlement  was  construed 
according  to  the  recital.    See  Doran  v.  Rosa,  ante,  1  V.  59,  note  (a) ;  60,  note  (1> 

(1)  See  the  cases  on  appointment  collected,  anU,  vol.  I  310,  in  the  note  to 
Boyle  V.  The  BvsHwp  of  Peterhoroitgh ;  [299,  note  (a).] 
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WHITE  V.  WHITE. 

[RoIlls.— 1799,  Feb.  22;  1800,  August  7.— Awtk,  Vol.  IV.  24.] 

Upoit  an  inquiry  directed  on  a  rehearing,  the  Plaintiff  appearing  to  have  consented 
to  the  former  renewal  in  1786,  the  Defendant  was  held  entitled  to  charge  5001. 
towards  the  fine  upon  that  as  well  as  all  other  renewals ;  and  the  decree  was 
varied  accordingly,  (a) 

This  cause  (reported  ante,  Vol.  IV.  24,)  was  brought  on  again  by 
the  Defendant  upon  a  petition  of  rehearing,  complaining  of  that  part 
of  the  decree,  which  charged  him  with,  the  whole  of  the  fine  of 
1170/.  paid  by  him  upon  the  renewal  of  the  lease  in  1786. 

The  ground,  upon  which  the  Defendant  impeached  the  decree  in 
that  respect,  was,  that  he  was  entitled  to  charge  500/.  under  the 
will  as  well  upon  that  as  the  other  renewals ;  the  Plaintiff  in  fact 
having  been  privy  and  consenting  to  the  renewal  upon  that  occa- 
sion. Upon  the  22d  of  February,  1799,  the  Master  of  the  Rolls 
directed  an  inquiry  as  to  that  fact ;  with  liberty  to  state  any  special 
circumstances. 

The  Master  by  his  Report  stated,  from  the  examination  of  the 
Bishop  of  Gloucester,  that  the  Plaintiff  consented  to  the 
renewal  in  1786.  *  He  was  not  acquainted  with  the  first  [*  555] 
negotiation  for  the  renewal,  that  took  place  on  that  occa- 
sion ;  but,  before  it  was  concluded,  he  was  informed  of  it  by  the 
Bishop ;  who  said  he  would  not  renew,  except  the  Plaintiff  chose, 
unless  the  Defendent  would  put  in  the  life  of  the  Plaintiff's  son: 
but  the  Plaintiff  expressly  told  him  to  take  the  Defendant's  money. 

Mr.  RamiUif  and  Mr.  Fonblanqut,  for  the  Defendant. 

Mr.  Richards  and  Mr.  W.  Agar,  for  the  Plaintiff. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  ArdenJ. 
My  opinion  is,  that  the  Defendant  is  a  trustee  as  well  as  tenant  for 
life.  In  that  situation  it  was  his  duty  to  consult  the  interest  of  the 
Cesiuys  que  trust,  and  to  get  the  estate  made  better  by  the  renewal 
for  the  benefit  of  those  to  come  after  him.  In  applying  for  a  re- 
newal without  any  communication  with  the  remainder-man  he  did 
wrong ;  and  would  have  lost  his  money.  But  if  a  trustee  with  the 
consent  of  the  Cestuy  que  trust  does  an  act  for  his  benefit,  be  is 
bound  by  it ;  and  it  now  appears,  that  the  Plaintiff  consented  abso- 
lutely ;  desiring  the  Bishop  to  take  the  Defendant's  money.  I  have 
no  difficulty  upon  the  principles,  upon  which  I  made  the  decree,  to 
say,  the  Defendant  must  be  allowed  the  sum  of  500/.  upon  this  oc- 
casion as  well  as  upon  the  other  renewals. 

The  decree  was  varied  accordingly  by  letting  in  the  chai^  of 
500/.  in  favor  of  the  Defendant  towards  the  fine  paid  by  lum  in 

(a)  See  as  to  the  apportionment  of  the  expenses  between  tenant  for  life  and 
remainder  man,  Pkkering  v.  Vowles,  1  Bro.  C.  C.  (Am.  ed.  1844,)  197-190,  and 
notes ;  MghHngaU  v.  Lawson^  ib.  440-444,  notes  and  cases  cited ;  Stone  v.  Thud, 
2  ib.  243 ;  1  Story,  £q.  Jur.  §  487,  §  488 ;  4  Kent,  (5th  ed.)  74-76. 
VOL.  V.  33 
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1786.     The  costs  of  the  cause  were  ordered  to  be  paid  by  the  Plain- 
tiffy  and  then  to  be  charged  upon  the  reversion  (1). 

See,  on/e,  the  notes  to  &  C  4  V.  24. 


BARRET  V.  BLAGRAVE. 

[1800,  August  8.] 

InjuncTioir  granted,  to  restrain  a  breach  of  covenant,  secured  by  forfeiture  of  the 
lease  and  a  penalty,  (a) 

.A  Motion  for  an  injunction  was  made  upon  a  bill  filed,  and  affi- 
davits ;  which  were  very  full  to  the  following  facts. 

The  house  of  the  Defendants  Blagrave  and  his  wife  in  Vauxhall 
Walk,  adjoining  the  public  gardens,  had  been  originally  let  for  70 
years  by  Tyers  and  Barret,  the  proprietors  of  Vauxhall  Gardens, 
under  an  express  covenant  not  to  carry  on  the  trade  of  victualler, 
retailer  of  wine,  and  several  other  trades  therein  specified, 
[*  556]  •  or  generally,  any  employment,  that  will  be  to  the  dam- 
age of  the  proprietors  of  Vauxhall  Gardens;  upon  pen- 
alty of  the  forfeiture  of  the  lease  and  payment  of  501,  a  month  to 
the  proprietors  of  the  gardens.  The  lessees  made  an  under-lease  to 
the  Defendant  Blagrave ;  who  became  insane :  but  his  wife  kept  the 
house  open  during  the  season  for  Vauxhall  Gardens,  as  a  house  of 
public  entertainment;  where  all  sorts  of  refreshment  and  liquors 
were  supplied ;  so  as  very  materially  to  interfere  with  Vauxhall 
Gardens :  above  one  hundred  persons  in  a  night  having  quitted  the 
gardens,  and  gone  to  this  house  for  refreshment,  and  returned  to  the 
gardens  afterwards. 

The  bill  therefore,  filed  by  the  surviving  proprietor  of  Vauxhall 
Gardens,  prayed  an  Injunction  to  restrain  the  Defendants,  their  agents, 
4&C.  from  carrying  on  this  business  on  these  premises. 

The  Defendants  did  not  appear. 

TTie  Attorney  General,  [Sir  John  Mitford],  in  support  of  the  Mo- 
tion. This  application  is  proper ;  as  according  to  Slatnan  v.  Wal- 
ter (2)  and  Hardy  v.  Martin  (3),  the  Court  would  grant  an  Injunc- 
tion, if  the  Plaintiff  should  proceed  upon  the  covenant.  Besides  it 
would  be  very  hard,  that  the  original  lessees  should  suffer  by  the  con- 
duct of  this  woman ;  for  her  husband  is  in  a  state  of  incapacity. 

(1)  See  the  decision  upon  the  appeal,  poity  vol.  ix.  554. 

(a)  See  1  Madd.  Ch.  Pr.  (4th  Am.  ed.)  162, 163 ;  Eden  onlnjunct  (^d  Am.  ed.) 
23e,elseq.;2  Story,  Eq.  Jur.  §  721 ;  BaOmrgt  v.  Baden,  2  Bro.  C.  C.  64. 

Bnt  where  a  covenant  is  of  such  a  nature  that  a  breach  of  it  can  only  be  ascer- 
tained by  trial  in  each  instance,  the  Court  will  not  interfere.  1  Madd.  CL  Pr. 
ubi  aupra.    See  also  Waten  v.  Taylor,  2  Ves.  &  Bea.  302. 

(2)  1  Bro.  C.  C.  418.    See  post,  Shackle  v.  Baker,  vol.  xiv.  468. 

(3)  lBro.C.C.419,n. 
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Lord  Chancellor  [Loughborough].  It  is  in  the  nature  of  a 
speciiic  performance.  I  think,  you  will  find  many  cases.  The 
breach  of  the  agreement  may  consist  in  repeated  acts. 

The  injunction  was  granted  (1). 


Where  a  party  to  an  agreement  chooses  to  rest  upon  a  covenant,  if  suck  cove- 
nant be  broken  by  the  other  party,  an  action  for  damages  is  the  only  remedy,  and 
may  frequently  be  foimd  a  veiy  imperfect  one.  But  contractinsr  parties  may 
ascertain  between  themselves  what  snail  be  the  damages,  from  time  to  time,  in 
case  of  successive  breaches ;  and  unless  they  are  so  ill  advised  as  to  put  the  com- 
pensation in  the  shape  of  a  penalty,  instead  of  liquidated  damages,  they  may  pro- 
vide a  perfect  and  absolute  remedy.  When  the  whole  breach  consists  in  the 
damage  done  to  the  plaintifi^  to  be  compensated  by  means  of  an  action,  a  Court 
of  Equity  can  do  no  more  than  decree  an  issue  Quantum  damnifeatua :  Shackle  v. 
Baker,  14  Ves.  469:  and  it  is  quite  as  clear,  neitner  party  can,  in  cases  of  a  simi- 
lar nature  to  the  present,  come  to  Equity  to  obtain  a  specific  performance,  dler 
they  have  passively  acquiesced  vnder  a  breach  of  agreemeni  for  a  I«Bgth  of  time. 
Baxier  v.  ConoUjfy  1  Jac.  &.  Walk.  581. 


SMITH,  jEt  parte. 

[1800,  August  8.] 

The  Lord  Chancellor  cannot  upon  a  petition  in*  lunacy  order  part  pf  the  lunatic's 
real  estate  to  be  sold  for  payment  of  his  debts,  to  prevent  a  bill  by  the  creditors. 

John  Smith,  a  lunatic,  was  under  his  father's  will  entitled  to  real 
estates  in  fee-simple,  subject  to  debts  by  mortgage,  bond, 
and  simple  contract.  The  bond-creditora  *  having  ex-  [*557] 
hausted  the  personal  estate  in  part  payment  of  their  debts, 
and  a  bill  being  threatened,  the  petition  was  presented ;  praying, 
that  a  specific  estate  might  be  sold  for  the  payment  of  the  debts. 
The  heir  at  law  and  next  of  kin  of  the  lunatic  consented  to  the 
prayer  of  the  petition. 

Mr.  Alexander,  in  support  of  the  Petition. 

Lord  Chancellor.  I  cannot  make  a  decree  in  lunacy  ;  though 
it  is  very  much  to  be  wished,  this  could  be  done  :  but  it  must  be  by 
bill.  

The  evil  complained  of  in  the  principal  case,  and  again  in  Ex  parte  Dikesy  8 
Ves.  79,  has  since  been  remedieo  by  the  statute  of  43  Geo.  III.  c.  75,  which  au- 
thorizes the  Lord  Chancellor,  sitting  in  lunacy,  to  order  the  freehold  and  lease- 
bold  estates  of  lunatics  to  be  sold  or  charged  by  mortgage,  in  order  to  raise  money 
for  the  payment  of  the  debts  of  such  persons.  The  persons  of  lunatics  can  be 
protected  only  by  providing  for  payment  of  their  debts,  it  bein^  in  the  power  of 
any  of  the  creditors  of  such  parties  to  an'est  them.  Ex  parte  ilallj  Jacob's  Rep. 
161. 

(1)  Dissolved,  pott,  vol.  vL  104. 
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HILLS  V.  DOWNTON. 
[1800,  July  18 ;  August  11.] 

Tbe  want  of  a  surrender  of  copyhold  estate  to  the  use  of  the  will  supplied  in 
favor  of  a  widow  against  co-heiresses,  daughters  of  the  devisor,  married,  and 
infant  grand-daughters  hy  deceased  daughters.  The  Lord  Chancellor  was  of 
opinion,  that  in  supplying  a  surrender  the  Court  is  to  look  only  to  the  object, 
not  to  the  circumstances  of  the  parties ;  as,  whether  the  heir  has  a  provision,  or 
not  (a) 

The  ground  of  supplving  the  want  of  a  surrender  of  copyhold  estate  is  a  legal  or 
moral  obligation,  [p,  563.] 

Robert  Hills  by  his  will  as  to  all  his  worldly  estate  both  real  and 
personal  gave,  devised,  and  bequeathed,  to  his  dear  wife  Catherine 
Hills  a  freehold  messuage  in  Hampton,  '^  and  also  all  those  my  copy- 
hold messuages  or  tenements,  situate,  lying,  and  being  in  the  ham- 
let of  Hampton  wick,  and  now  in  the  several  tenancy  or  occupation 
of  Messrs.  firansom,  Cope,  Sanford,  Earl,  and  Kent,  their  under-ten- 
ants or  assigns,  (and  which  I  have  surrendered  to  the  use  of  this  my 
will) :"  to  have  and  to  hold  the  said  freehold  and  copyhold  messu- 
ages and  tenements  to  the  use  of  her  the  said  Catherine  Hills  for 
and  during  her  natural  life ;  provided  she  should  so  long  continue 
his  widow  ;  and  from  and  immediately  after  her  decease  or  marriage 
he  gave,  devised,  and  bequeathed,  the  said  freehold  and  copyhold 
messuages  or  tenements  unto  his  grand-children  and  the  survivor  and 
survivors  of  them  ;  the  whole  to  be  equally  divided  between  them, 
share  and  share  alike,  (except  his  grandson  James  Down  ton,  whom 
he  totally  excluded  from  any  part  of  the  said  estate)  which  shall  be 
then  living. 

The  testator  also  gave  his  wife  all  his  money  and  money  in  the 
public  funds,  and  all  his  plate,  linen,  china,  books,  household  goods, 
and  furniture,  and  all  other  his  personal  estate  and  effects  of  what 
nature  or  kind  soever,  for  the  sole  and  absolute  use  of  her, 
[*558]  her  executors,  administrators  and  assigns;  *and  subject 
to  no  condition,  restriction  or  limitation,  whatsoever.  He 
gave  James  Downton  5/.,  to  be  paid  as  soon  as  conveniently  could 
be  after  his  decease  ;  and  he  appointed  his  wife  executrix. 

The  copyhold  premises  were  not  surrendered  to  the  use  of  tbe 
will.  The  bill  was  therefore  filed  by  the  widow  to  have  the  want  of 
the  surrender  supplied. 

The  co-heirs  of  the  testator  at  law  and  by  the  custom  of  the  manor 
were  issue  by  a  former  wife :  namely,  three  daughters,  Mary  Down- 
ton,  Ann  Ri^,  and  Frances  Powell,  and  three  infant  grand  daugh- 
ters, Elizabeth  Skynem,  Jane  Hewitt  and  Mary  Hewitt,  by  deceased 
daughters.     They  were  admitted  to  the  copyhold  estate ;  and  by 

(a)  See  fiu^en,  Powers,  (4th  Lend,  ed.)  ch.  6,  §  1,  p.  350,  ei  nq^  for  a  inll  dis- 
cussion of  this  subject  See  also  lb.  727,  728,  Appendix ;  note  (a),  to  Chapman 
V.  Gibmny  3  Bro.  C.  C.  (Am.  ed.  1844,)  222.  See  also  note  (2),  to  that  case ;  Pikt 
V.  WhiUy  ib,  386,  and  notes ;  1  Story,  Eq.  Jur.  §  177. 
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their  answers  they  offered  to  pay  to  the  Plaintiff,  according  to  her 
right  under  the  custom,  a  third  of  the  rents  and  profits  accrued 
since  the  testator's  death.  They  also  suggested,  that  she  had  been 
a  menial  servant ;  and  her  provision  under  the  will,  exclusive  of  the 
copyhold  estate,  was  adequate. 

The  attorney,  who  drew  the  will,  being  examined  stated,  that  he 
put  it  expressly,  and  more  than  once,  to  the  testator,  whether  he  had 
surrendered  the  copyhold  estate ;  saying,  if  he  had  not,  the  devise 
of  the  copyhold  estate  would  be  void  ;  and  that  the  deponent  and 
one  of  the  other  witnesses  to  the  will  were  customary  tenants ;  and 
could  take  his  surrender:  but  the  testator  said,  he  had  surrendered. 

Mr.  Mansfield  and  Mr.  Stratford^  for  the  Plaintiff.  Upon  the 
point,  whether  the  Court  will  not  supply  the  want  of  a  surrender  to 
the  uses  of  the  will,  where  the  heir  is  unprovided  for,  the  cases  ap- 
pear to  vary  considerably.  In  HawkiTu  v.  Leigh  (1)  Lord  Hard- 
wicke  seems  to  tliink,  the 'Court  will  not  supply  the  defect,  where 
the  heir  is  totally  unprovided  for.  The  clearest  ground,  when  once 
the  Court  assumed  this  power  in  favor  of  creditors,  a  wife  or  chil- 
dren, would  have  been  to  have  laid  down  the  rule  generally,  without 
regard  to  the  circumstances,  whether  the  heir  was  provided  for,  or 
not.  That  must  introduce  another  consideration ;  whether  the  heir 
is  sufficiently  provided  for.  In  Pike  v.  White  (2)  Lord  Thurlow 
seems  to  have  considered  it  as  a  necessary  term,  that  the 
*  heir  is  provided  for ;  and  the  result  was,  that  he  supplied  [*  559] 
the  surrender.  The  heir  in  that  case  was  not  a  child,  but 
a  son  grown  up,  and  married,  and  was  provided  for  by  the  testator, 
though  not  by  the  will,  but  by  other  means.  Chapman  v.  Gibson  (3), 
before  the  Master  of  the  Rolls,  is  to  the  same  effect.  The  ground 
taken  by  the  Master  of  the  Rolls  is  singular ;  that,  as  tlie  heir  had  a 
father  alive,  he  could  not  be  considered  unprovided  for ;  though  he 
had  nothing  from  the  testator,  upon  whose  will  the  question  arose. 

This  point  was  much  considered  in  Brooke  v.  Gumey ;  deter- 
mined by  Sir  Thomas  Sewell,  and  upon  an  appeal  by  Lord  Thur- 
low. The  bill  was  filed  by  the  widow  against  the  heir.  The  will 
was  made  in  1758.  The  testator  gave  all  his  estates  by  general 
words  to  his  wife  for  life ;  and,  in  default  of  issue  of  his  own  body 
by  her,  to  her  in  fee.  He  referred  to  the  will  of  his  father ;  under 
whom  he  derived  this  estate :  that  will  giving  her  an  estate  for  life. 
Sir  Thomas  Sewell  thought  the  widow  entided  to  the  copyhold 
estate  under  the  words :  but  the  bill  not  being  filed  till  1779,  and  as 
she  had  joined  with  her  son  in  a  conveyance  in  1763,  which 
amounted  to  an  admission,  that  she  was  not  entitled,  the  Master  of 
the  Rolls  thought,  the  length  of  acquiescence  and  that  circumstance 
put  an  end  to  her  right.  Lord  Thurlow  affirmed  the  decree  against 
the  widow,  but  upon  a  different  ground ;  being  of  opinion,  that  as 
there  was  freehold  estate  to  satisfy  the  words,  the  copyhold  estate 


(1)1 
(2)3; 


Atk.  387. 
3  Bro.  C.  C.  286. 
(3)  3  Bro.  C.  C.  229.    See  Sugd.  on  Powers,  App.  No.  vi.  550. 
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would  not  pass.  But  neither  laid  any  stress  upon  the  circumstance, 
that  nothing  was  given  to  the  heir;  and  1  (1)  remember,  Lord 
Thurlow  expressly  treated  that  circumstance  as  of  no  weight  No 
case  has  been  decided  simply  upon  that  ground. 

But  in  this  case,  supposing  this  doctrine  to  prevail,  these  children, 
who  claim  as  heirs,  have  been  settled  and  established  in  the  world ; 
forming  no  part  of  their  father's  family  ;  and  one  indeed  is  a  widow. 
Therefore  within  the  true  meaning  of  the  phrase  they  must  be  con- 
sidered as  children  provided  for ;  not  like  a  child,  part  of  the  family, 
and  dependent  upon  the  bounty  of  the  &ther.  But  what  is  given 
to  the  widow,  and  what  do  the  children  take  ?  She  takes  an  estate 
for  her  widowhood ;  and  the  reversion  goes  immediately  to  them,  if 
the  surrender  cannot  be  supplied,  as  I  contend  it  cannot,  for  grand- 
children (2).  They  therefore  take  the  fee-simple ;  she  is  only  pro- 
vided for  as  in  half  the  manors  of  the  kingdom,  by  an  estate  during 

widowhood.  The  children  take  what  can  be  immediately 
[*  560]     *  turned  into  money ;  and  therefore  cannot  come  within 

the  description  of  children  unprovided  for,  so  as  to  prevent 
the  Court  from  exercising  its  authority  in  favor  of  the  widow.  Mar- 
riage itself  is  a  provision.  The  daughter  passes  from  the  family  of 
her  father.  She  is  provided  for  out  of  her  husband's  property ;  fol- 
lows his  settlement ;  and  does  not  revert  back  to  the  father;  being 
emancipated  to  all  intents.  It  is  an  extraordinary  circumstance, 
that  the  testator  states  expressly  that  he  had  surrendered  these  copy- 
hold estates.  It  happens  also  to  be  in  proof,  that  he  was  ask«i, 
whether  he  had  surrendered ;  and  he  said,  he  had ;  and  two  of  the 
witnesses  to  the  will  were  customary  tenants ;  who  but  for  that  mis- 
take might  have  immediately  taken  his  surrender. 

Mr.  Piggott  and  Mr.  Hart,  for  the  Defendants.  Of  these  De- 
fendants two  daughters  of  the  testator  are  married  women  :  a  third 
is  a  widow  ;  and  there  are  two  grand-children,  infants,  by  a  deceased 
daughter.  The  latter  at  least  are  unprovided  for.  These  observa- 
tions upon  a  provision  by  marriage  do '  not  apply  to  them.  They 
might  be  utterly  destitute.  But,  besides  that,  a  child  is  not  always 
bettered  by  marriage.  The  Court  will  be  least  of  all  disposed  to 
exercise  their  discretion  in  such  a  case  as  this  ;  the  case  of  a  second 
wife,  a  menial  servant  of  the  testator.  She  takes  an  absolute,  un- 
qualified, interest  in  all  his  personal  estate  ;  and  an  estate  for  life,  or 
widowhood  at  least,  in  his  freehold  ;  and  claims  the  same  interest  in 
these  copyhold  estates.  No  doubt,  in  all  these  cases,  where  the 
copyhold  estates  are  clearly  devised,  the  testator  intends  them  to 
pass.  The  declaration  therefore  of  his  having  surrendered  them 
amounts  to  nothing  ;  proceeding  either  from  mistake  or  forgetfulness. 
It  is  necessary  to  consider,  how  far  the  Court  has  gone.  The  power 
has  certainly  been  exercised  for  creditors  ;  upon  the  principle,  that  a 
man  should  do  justice  ;  also  for  a  wife  and  children :  but  the  Court 

(1)  Mr.  Mansfield. 

(2)  KeUU  V.  Toivnshtnd,  1  Salk.  187;  Perry  v.  ffhii€heady  poafj  vol.  vi.  544. 
VOL.  V.  33* 
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has  always  done  that,  according  to  the  dicta  in  all  the  cases,  upon 
this  principle  ;  that  the  testator  must  be  taken  to  mean  to  fulfil  his 
natural,  moral,  and  legal,  obligation.  But  when  obligation  is  coun- 
teracted by  obligation,  the  Court  restrains  itself;  and  does  not  then 
supply  the  defect.  I  admit,  this  case  simply  has  not  occurred :  but 
in  many  cases  tlie  principle  is  to  be  found  blended  in  that  principle, 
which  the  Court  has  adopted,  as  a  ground  of  decision  again  and 
again. 

*  It  has  been  frequently  said  by  Lord  Hardwicke,  and  is  [*  561  ] 
stated,  where  the  cases  have  been  most  considered,  as  in 
Chapman  v.  Cribion,  a  compendium  of  all  the  cases,  and  in  Mr. 
Cox's  note  (1)  which  is  a  correct  account  of  all  the  cases  and  the 
principles  established  by  them,  that  one  of  the  principles  is,  that  the 
Court  does  not  act  in  this  case  at  the  expense  of  an  heir  not  pro- 
vided for.  This  is  to  be  found  in  the  early  case  of  Kettle  v.  Toumr 
send  (2)  ;  in  which  the  House  of  Lords  reversed  the  decree  of  Lord 
Somers,  supplying  a  surrender  in  favor  of  a  grandson.  Notwith- 
standing that,  there  are  most  respectable  dicta  of  Lord  Cowper  and 
Lord  Harcourt,  to  be  found  in  favor  of  a  grand-child  (3)  ;  though 
there  has  been  no  decision  since ;  the  cases  certainly  not  having 
called  for  that  decision.  In  Boss  v.  Boss  (4)  the  same  principle  is 
to  be  found  against  this  jurisdiction,  where  the  heir  would  be  disin- 
herited ;  the  latter  part  of  that  case  subsequent  authorities  will  per- 
haps show  not  to  be  correct  (5).  In  Hawkins  v.  Leigh  and  many 
other  cases  Lord  Hardwicke  expressly  adopts  the  limitation,  as  a 
general  rule,  that  the  heir  must  be  provided  for.  Hicken  v.  Hicken  (6) 
comes  near  this  case.  If  Lord  Thurlow  expressed  that  opinion  in 
Brooke  v.  Oumeyy  which  is  now  attributed  to  him,  he  certainly  had 
changed  it,  or  did  not  recollect  it,  when  Pike  v.  White  was  before 
him  :  otherwise  the  whole  argument  in  that  case  was  time  wasted  ; 
if  Lord  Thurlow  was  clearly  of  opinion,  that  the  widow  was  enti- 
tled, whatever  was  the  situation  of  the  heir.  Is  it  fit  then,  that  the 
Court  should  overturn  this  principle ;  that  the  widow  cannot  call 
upon  the  Court ;  the  obligation  to  provide  for  the  heir  not  being  per- 
formed ?  I  admit,  upon  the  cases  disinherison  is  not  a  proper  word  : 
it  must  be  shown,  that  the  heir  is  not  provided  for  ;  and  there  is  a 
distinction  between  lineal  and  collateral  heirs.  In  that  respect  this 
would  go  beyond  any  case.  Even  in  the  late  case  of  Rimbold  v. 
Rambold  (7)  the  principle  is  admitted  ;  though  your.  Lordship  deter- 
mined the  case  upon  another  point,  namely,  election.  But  if  this 
was  so  clear,  your  Lordship  would  not  have  put  it  upon  that  ground, 
but  would  have  held  it  a  clear  case  for  supplying  a  surrender.     In 

(1)  1  P.  Will.  60.    See  also  Mr.  Fonblanque's  note,  1  Treat  Eq.  38,  Sd  ed. ; 
and  the  note,  cmU^  vol.  iii.  68. 

(2)  1  Salk.  187. 

(3)  See  I  P.  Will.  61,  and  the  note. 

(4)  1  Eq.  Ca.  Ab.  124;  mianamed  Boss  v.  Bom;  cited  6  Vin.  238. 

(5)  See  Cook  v.  jfrnAom,  3  P.  Will.  283;  For.  35. 
(6)6Vin.58,2ded. 

(7)  ^n*e,  vol.  iii.  65. 
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this  case  there  is  nothing  to  move  the  compassion  of  the  Court  in 
favor  of  the  Plaintiff;  who  takes  a  very  competent  maintenance 
under  this  will ;  and  the  Defendants  swear  by  their  answer, 
[*  562]  *  against  which  there  is  no  evidence,  that  they  are  unpro- 
vided for. 

Mr.  Mansfield,  in  refdy.  The  question,  whether  the  heir  is  pro- 
vided for,  or  not,  would  bring  on  all  that  unfortunate  discussion  with 
respect  to  an  illusory  provision  (1).  There  is  no  end  of  the  uncer- 
tainty and  variety  of  questions,  which  this  sort  of  doctrine  produces ; 
as,  suppose  some  are  well  provided  for,  others  not.  Except  Hicken 
V.  Hicken  no  case  applies  at  all  to  such  a  case  as  this ;  and  that  case 
is  very  short,  and  rather  extraordinary ;  for  the  copyhold  estate  is 
supposed  to  be  the  whole  fortune ;  and  then  to  prevent  the  eldest 
son  from  losing  a  temporary  provision  during  the  minority  of  the 
younger  children,  the  whole  provision  is  taken  away  from  them ;  and 
they  are  left  to  starve  (2).  With  respect  to  the  grand-children,  in 
Chapman  v.  Gibson  the  Master  of  the  Rolls  takes  great  pains  to  find 
out  the  true  ground  of  the  rule ;  which  he  refers  to  the  natural  and 
monl  obligation.  The  law  says,  a  grand-child  is  not  in  a  situation, 
from  which  any  natural  obligation  to  provide  for  him  arises ;  and 
therefore  the  Court  will  not  supply  a  surrender  for  him.  Then  a 
grand-child  is  not  in  that  state,  that,  lest  a  natural  obligation,  which 
the  law  says  does  not  exist,  should  be  violated,  the  Court  is  not  to 
supply  a  surrender  for  the  widow.  Upon  the  cases  there  is  no  dis- 
tinction between  lineal  and  collateral  heirs.  The  whole  amount, 
which  this  widow  will  have,  is  but  47/.  a-year. 

Lord  Chancellor  [Loughborough].  I  will  think  of  this  case* 
I  am  surprised  at  this  question  being  treated  as  subject  to  doubt.  I 
thought  it  a  settled  point,  that  a  surrender  is  to  be  supplied  for  a 
wife  without  regard  to  the  circumstances.  The  Court  began  it  upon 
circumstances  (3)  :  but  I  took  it  to  be  quite  settled,  that  the  dis- 
tinction as  to  the  consideration  of  the  state  of  the  family  had  been 
for  the  last  twenty  years  completely  laid  out  of  the  question ;  for 
the  question  really  comeff'to  this  ;  whether  the  heir  is  rich  or  pocu*. 
I  have  an  idea,  that  there  is  some  case,  that  has  escaped  your  in- 
dustry:  not  a  decision;  but,  where  the  language  of  the  Court  was, 
that  there  must  be  a  plain  and  precise  rule  with  regard  to 
[*563]  that.  I  *  cannot  conceive,  that  the  rule  can  stand  other- 
.  wise  than  thus :  if  attention  is  to  be  paid  to  the  situation 
at  all,  it  must  be,  whether  there  is  a  provision  by  the  will :  but  I 
cannot  conceive  a  rule,  that  sets  you  to  seek  into  the  circumstances 
of  the  heir  at  law. 

Aug  llth.     Lord  Chancellor  [Loughborough].     Upon  this 

(1)  Sec,  ante,  Vanderzee  v.  Mom,  vol.  iv.  771 ;  Kanp  v.  Ktmp,  poat,  849,  and 
«the  notes,  853;  1.310. 

(2)  The  Lord  Chancellor  made  a  similar  observation  upon  that  case,  when  it 
was  cited. 

(3)  In  Rumbold  v.  Rumbold,  ante,  vol.  iii.  65,  the  Lord  Chancellor  refers  the 
origin  of  this  Equity  to  the  Statute  of  Charit&hle  Uses,  43  Eliz.  c.  4. 
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will  there  is  no  doubt  of  the  intention ;  for  the  testator  describes  the 
copyhold  estate  minutely  ;  and  takes  notice,  that  he  had  surrendered 
that  copyhold  estate  to  the  use  of  his  will ;  which  gives  it  to  his 
wife  during  her  life  or  widowhood,  and  after  the  marriage  or  death 
of  his  wife  to  his  grand-children,  excluding  one. 

His  family  at  his  death  consisted  of  his  wife,  Kving  with  him : 
three  daughters ;  all,  I  think,  having  children ;  and  three  grand- 
daughters by  deceased  daughters.  The  Pkintiff  prays,  that  the 
want  of  a  surrender  may  be  supplied  in  her  favor.  Besides  the 
copyhold  estate  the  will  gives  her  a  freehold  tenement,  also  during 
widowhood,  and  the  personal  estate.  The  daughters  and  the  grand- 
daughters contend,  that,  as  there  is  no  provision  for  the  heirs  at  law, 
the  Court  will  not  supply  the  want  of  a  surrender  for  the  wife. 

When  the  question  was  first  stated  in  Court,  I  had  conceived^ 
that  the  object  of  the  devise,  and  not  the  comparative  circumstances 
of  the  devisees  and  the  heir,  had  formed  the  consideration,  upon 
which  the  Court  had  dispensed  with  the  legal  form  of  the  surrender ; 
and  had  supplied  it,  where  the  object  <^  the  devise  was  to  execute 
a  legal  or  a  moral  obligation  upon  the  party.  The  earliest  instance  is 
in  the  case,  where  the  object  was  the  payment  of  debts.  It  seems, 
as  far  back  as  one  can  look  into  the  books,  that,  where  there  is  a 
devise  for  the  payment  of  debts,  the  Court,  without  entering  into 
any  other  consideration  but  that  the  object  is  to  perform  a  duty  the 
testator  is  bound  morally  and  legally  to  perform,  have  supplied  the 
want  of  a  surrender,  to  subject  the  copyhold  estate  to  the  debts, 
though  a  fund  not  otherwise  liable.  The  Court  has  established  the 
devise,  where  the  intent  was  apparent,  and  nothing  was  wanting  but 
the  surrender ;  which  at  any  time  might  be  done,  and  out  of  Court : 
no  time,  occasion  or  circumstance,  being  required  to  effect  it.  The 
justice  of  providing  for  a  widow  or  younger  children,  whose 
HEiaintenance  tlie  father  is  bound  to  provide,  has  *  extended  [*  564] 
this  beyond  the  case  of  creditors ;  and  though  at  first  there 
appeared  a  little  hesitation  in  the  Court,  there  is  no  decision  in  fact 
against  it,  where  it  was  in  favor  either  of  a  widow  or  younger  chil- 
dren. The  first  instance,  where  the  want  of  a  surrender  was  supplied 
for  children,  was,  where  the  children  were  totally  destitute ;  where 
there  was  no  provision  for  them  but  that  intended  by  the  will. 
Other  cases  have  occurred,  where,  though  they  could  not  be  said  to 
be  totally  destitute,  yet  they  were  insufficiently  provided  for.  I  do 
not  go  through  the  cases  by  name  ;  as  the  Master  of  the  Rolls  in  the 
case  referred  to  has  commented  upon  all  of  them.  The  Court  seems 
in  some  instances  to  have  taken  upon  itself  to  measure  the  provision, 
or  perhaps  to  have  taken  into  consideration  the  circumstances  of 
the  widow  or  children  and  the  heir.  But  Lord  Hardwicke  felt  the 
difficulty,  which  had  affected  prior  Judges;  and  very  properly 
thought  the  fiither  the  best  judge  of  the  extent  of  the  provision  (1). 
I  have  not  found,  any  case,  where  it  went  beyond  the  family,  ex- 

(1)  Tudor  v.  Anwn,  2  Yes.  562. 
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cept  that  decided  by  the  Master  of  the  Rolk.  That  was  the  case 
of  a  nephew  and  niece ;  and  he  held,  that  the  want  of  the  surrender 
ought  to  be  supplied ;  and  also,  that  the  condition  of  the  heir,  there 
being  a  provision,  no  matter  how  he  got  the  provision,  was  not  to 
prevent  the  equity  (1). 

I  confess,  ii  appears  to  me,  there  is  no  rule  at  all,  unless  the  Court 
takes  it  upon  the  relation  in  which  they  stand.  Otherwise  it  is  all 
loose  and  arbitrary.  It  never  entered  into  the  mind  of  the  Court  to 
consider  that  argument,  where  the  want  of  a  surrender  was  to  be 
supplied  for  creditors :  but  the  same  sort  of  argument  might  be  used 
there ;  that  the  heir  was  starving,  the  creditors  opulent  and  severe. 
Those  circumstances  are^not  fit  to  be  considered  by  the  Court.  The 
Court  must  go  upon  a  certain  line,  which  is  very  obvious ;  that, 
where  the  will  expresses  an  intention  to  do  that,  which  legally  and 
morally  the  testator  ought  to  do,  so  simple  a  form  as  supplying 
the  want  of  a  surrender  shall  not  impede  the  performance  of  that 
duty  (2).  But  I  am  not  under  the  necessity  of  taking  it  to  that  ex- 
tent ;  for  I  caimot  deem  these  children  unprovided  for.  Supposing 
that  consideration  to  enter  into  the  question,  daughters  are  provided 
for,  when  married.  There  is  no  legal  obligation  upon  the  fiither  to 
maintain  them.  They  are  out  of  his  family ;  and  have  an  estab- 
lishment of  their  own.  It  may  be  good,  or  bad ;  but  that 
[•  565]  is  going  into  the  consideration  of  circumstances.  •  In  the 
case  of  co-heirs  how  is  it  possible  to  enter  into  the  consid- 
eration, where  there  is  a  family  of  four  or  five  daughters,  some  rich, 
some  poor,  some  perhaps  thrown  back  upon  the  father  by  the  pov- 
erty or  desertion  of  their  husbands  ? 

Another  circumstance  is,  that  some  of  these  co-heirs  are  grand- 
children. Then  if  the  reversal  by  the  House  of  Lords  of  Lord  So- 
mers's  decree,  that  a  surrender  might  be  supplied  for  a  grand-child, 
is  right,  I  should  here  decree,  that  the  want  of  the  surrender  ought 
not  to  be  supplied  for  the  widow,  because  a  grand-child  is  unpi^ 
vided  for,  a  provision  for  which  grand-child  could  not  according  to 
that  determination  be  a  consideration  for  supplying  a  surrender. 
With  regard  to  that  case  my  decree  will  go  no  farther  than  the 
prayer  of  the  bill  :  but  I  have  no  difficulty  in  saying,  I  think  of  that 
determination  of  the  House  of'  Lords  as  Lord  Harcourt  and  other 

(1)  Upon  the  question  of  illusoiy  appointment,  another  provision  from  the  per- 
son making  the  appointment,  not  almndt^  will  justify  it  Kemp  v.  Kempj  post^ 
849 ;  Briatow  v.  Wardty  cmit^  vol.  ii.  336.  See  Lord  Alvanley's  observations  in 
support  of  his  opinion  in  Chapman  v.  Gihhon^  in  the  Appendix  to  Mr.  Sugden's 
Treatise  on  Powers,  No.  vi.  550. 

(2)  With  reference  to  the  possible  case  of  an  heir  in  the  closest  connection  with 
the  devisor,  and  lefl  utterly  destitute  in  favor  of  his  younger  brother  or  step- 
mother, this  should  be  described  as  an  exertion  of  power,  excusable,  perhaps 
justifiable,  under  circumstances,  rather  than  as  the  performance  of  a  duty  under 
any  circumstances.  Such  a  disposition  for  creditors  must  be  distinguished  as  the 
cfl^ct  of  a  sense  of  duty,  prevailing  over  natural  affection :  but  even  in  the  former 
instance  these  circumstances  certainly  ought  to  have  no  influence  in  the  jud|^- 
ment ;  which  should  proceed  upon  the  nature  and  direct  object  of  the  act  itself, 
without  regard  to  consequences. 
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Judges  have  done.  There  is  no  account  of  it  but  that  short  note 
in  Salkeld,  except  one,  a  decree  of  the  Lords  Commissioners,  that  a 
surrender  could  not  be  supplied  in  that  case ;  and  the  reasoning  is 
whimsical :  Rawlinson  says,  if  that  was  allowed,  the  Lords  would 
always  be  cheated  of  their  fines.  Certainly  that  would  not  follow ; 
for  the  Lord  would  lose  nothing  of  his  fine.  But  upon  the  Journals  of 
the  House  of  Lords  it  appears,  no  one  was  present  upon  that  occasion^ 
who  could  know  much  of  the  matter :  it  was  not  determined  by  law- 
yers ;  and  Lord  Harcourt  speaks  of  it  certainly  as  not  such  a  deci- 
sion as  he  would  follow :  and  one  or  two  other  Judges  have  not  treated 
it  with  much  respect.  But  I  can  decree  nothing  upon  this  bill,  that 
can  have  any  effect  upon  that  question. 

The  decree  was  according  to  the  prayer  of  the  bill. 

The  statute  of  55  Geo.  III.  c.  192,  renders  eveiy  disposition  of  copyhold 
estates  by  will  effectual,  witliout  the  necessity  of  a  previous  surrender  to  the  uses 
of  the  testator's  will. 
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Vroy  possession  for  many  years,  the  origin  of  it  not  appearing,  and  no  title  except 
as  eestuy  que  tnut  under  a  term  to  raise  a  sum  of  money,  the  Court  would  not 
presume  any  other  title; (a)  and  therefore  decreed  the  Plaintiff  to  bo  let  into 
possession  on  payment  of  the  charge;  but  with  reluctance;  and  upon  the  laches 
refused  an  account  of  the  rents  even  from  tlie  filing  of  the  bill.  (&) 

By  indentures,  dated  the  20th  of  January,  1704,  Richard  Acher- 
ley,  and  Ann,  his  wife,  seised  of  premises  in  the  county  of  Salop, 
called  Nonely,  producing  about  40/.  a-year,  for  their  lives  and  the 
life  of  the  survivor,  with  remainder  to  Richard  Acherley 
♦in  fee,  reciting  a  fine  levied  of  the  said  lands  by  Acherley  [*56G] 
and  his  wife  to  John  Pitt  and  Thomas  Steele  and  their 
heirs,  declared  the  uses  to  be  to  Richard  Acherley  and  his  wife  for 
J 

(a)  See  potty  573  note  (a). 

(6)  Long  acquiescence  and  lapse  of  time  are,  by  analogy,  or  in  obedience,  to 
the  statute  of  limitations,  a  bar  to  a  bill  for  an  account  Sahar  v.  Biddle^  1  Bald. 
394,  416 ;  Graham  v.  Torrance,  1  Ired.  £q.  210 ;  ParJa  v.  Rudcer,  5  Leigh,  149 ; 
Carr  v.  Chapman,  ib.  164 ;  Jhrmiagt  v.  Forhes,  Hayes,  222 ;  ParroU  v.  Palmer,  3 
My.  &  Keen,  632 ;  Robinson  v.  Mtxandar,  8  Bligh,  N.  S.  352 ;  Bird  v.  Graham, 
1  Ired.  Eq.  196 ;  EUison  v.  Moffat,  1  John.  Ch.  46;  PhiUipa  v.  Prevoat,  4  ib.  205. 

There  seems,  however,  to  be  no  very  definite  rule  on  this  subject ;  and  each 
case  must  depend  on  the  exercise  of  a  sound  discretion  arising  out  of  Uie  circum- 
stances. Runner  v.  Pearaatt,  3  John.  Ch.  578.  See  also  Bttrton  v.  Diekinaon,  3 
Ycrger,  112 ;  Randolph  v.  Randolj^  1  Hen.  &  Munf.  180 ;  BoHfewr  v.  W^nman, 
1  M'Cord  Ch.  161 ;  Cant  v.  Saundera,  2  A.  K.  Marsh.  64 ;  Love  v.  Hlait,  4  Hay  w. 
211 ;  Kingaland  v.  Roberta,  2  Pai^e,  193 ;  Moera  v.  fFhUe,  6  John.  Ch.  360 ;  /bet 
V.  Sumner,  1  Dev.  Eq.  3^38 ;  Bertiwi  v.  Varian,  1  Edw.  343 ;  Famam  v.  Brooks, 
9  Pick.  212 ;  Hercey  v.  Dinwoody,  4  Bro.  C.  C.  258. 
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their  lives  and  the  life  of  the  survivor  ;  remainder  to  the  heirs  of  the 
body  of  Ann  Acherley  by  her  said  husband  ;  remainder  to  the  heirs 
of  the  body  of  Ann  Acherley  ;  remainder  to  John  Pitt  and  Thomas 
Steele  for  a  term  of  200  years ;  remainder  to  Richard  Acherley,  his 
heirs  and  assigns. 

The  trust  of  the  term  was  declared  to  be,  that  if  Ann  Acherley 
should  in  her  life-time,  either  during  her  coverture,  or  afterwards,  in 
case  she  should  survive  her  husband,  by  will  or  any  deed  or  writing 
dispose  of  any  sum,  not  exceeding  lOOOZ.,  and  Richard  Acherley, 
his  executors,  &c.  should  not  pay  such  money,  and  perform  such 
will,  so  as  he  should  not  be  compelled  to  pay  more  than  200/.  in  his 
life,  then  the  trustees  out  of  the  rents  and  profits  of  the  premises 
limited  to  them  for  the  said  term,  or  by  sale  or  demise  thereof,  should 
raise  so  much  as  Ann  Acherley  by  such  will,  deed  or  writing,  should 
limit,  give,  or  bequeath  ;  and  pay  the  same  according  to  such  will, 
deed,  or  writing :  but  in  case  Richard  Acherley  should  die,  and  Ann 
should  survive  him,  and  he  should  by  will  or  otherwise  give  her  a 
personal  estate  to  the  value  of  1000/.,  to  be  disposed  of  at  her  will 
and  pleasure,  the  term  should  cease  ;  and  Richard  Acherly  agreed 
with  the  trustees,  that  his  wife  should  have  power  to  make  a 
will,  &c. 

Richard  Acherley  died  in  1723,  intestate  and  without  issue  ;  leav- 
ing his  wife  surviving  him,  who  took  out  administration  ;  and  leaving 
Thomas  Acherley  his  brother  heir  at  law.  Steele,  the  surviving  trus- 
tee died  in  1736,  intestate  ;  and  administration,  as  far  as  concerned 
the  trust,  was  granted  to  Dickin  and  Lloyd.  Thomas  Acherley  died 
in  June  1741 ;  leaving  Richard  Acherley  Clerk,  a  lunatic,  his  eldest 
son  and  heir  at  law ;  who  died  in  1753,  leaving  Roger  Acherley  his 
brother  and  heir.  Ann  Acherley  died  in  September  1741,  having 
by  her  will,  dated  the  10th  of  April,  1741,  reciting  in  part  the  inden- 
ture of  1704,  and  that  John  Pitt  and  Thomas  Steele  were  dead, 
charged  the  estate  of  Nonely  with  1000/.  and  directed  it  to  be  raised 
pursuant  to  her  power,  and  to  be  paid  to  James  Steele  and  Thomas 
Roe ;  and  she  gave  the  same  to  them  in  trust  to  apply  the 
[*567]  interest  in  the  maintenance  and  education  of  *all  the  chil- 
dren of  Thomas  Roe,  that  he  then  had,  or  might  have  by 
his  then  wife  within  fifteen  years,  in  equal  shares ;  and  to  pay  the 
principal  to  them,  as  they  should  respectively  come  of  age  ;  with 
survivorship  in  case  of  the  death  of  any  under  twenty-one ;  and  in 
case  the  persons  entitled  to  the  equity  of  redeeming  the  said  premises 
should  neglect  to  pay  the  said  1000/.  charged,  then  she  gave  all  her 
interest,  as  well  in  the  said  1000/.  as  in  the  said  premises,  and  the 
reversion  and  remainders  thereof  to  the  said  James  Steele  and 
Thomas  Roe,  and  their  heirs ;  and  she  appointed  them  executors. 

By  a  codicil,  dated  the  12th  of  July,  1741,  reciting  the  death  of 
Thomas  Roe,  the  testatrix  gave  to  John  Corfield  and  James  Steele 
the  said  1000/.,  charged  by  her  will  upon  the  estate  of  Nonely,  upon 
the  same  trusts ;  and  reciting  the  death  of  Thomas  Acherley,  her 
brother-in-law,  since  the  execution  of  her  will,  she  directed  his  heirs 
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to  surrender  a  copyhold  estate  in  Leppington,  mentioned  in  her  will, 
to  James  Steele,  his  heirs  and  assigns. 

Thomas,  Richard,  and  John,  Roe,  the  three  sons  of  Thomas 
Roe,  died  after  having  attained  the  age  of  twenty-one,  and  been 
in  possession  and  receipt  of  the  rents  of  the  estate  of  Nonely. 

Roger  Acherley  after  the  decease  of  his  brother  Richard  Acheriey 
Clerk  employed  John  Henshaw  an  attorney,  since  deceased,  to  make 
application  by  a  letter,  dated  the  6th  of  June,  1755,  to  Humphry 
Pitt ;  who  was  the  solicitor  of  Ann  Acherley  and  son  of  John  Pitt ; 
to  inquire  what  was  due.  Humphry  Pitt  by  a  letter  in  answer,  dat- 
ed the  4th  of  July,  stated,  that  he  would  have  sent  an  answer  soon- 
er ;  but  he  could  not  get  all  the  parties  to  him,  who  claimed  the 
Nonely  estate  under  Mrs.  Acherley's  will ;  that  they  were  all  then 
with  him ;  and  said,  they  would  much  rather  lyite  the  whole  money 
due  thereon  than  the  estate ;  and  that  he  would  look  into  the  de- 
cree, and  take  an  account  of  what  was  due  upon  the  estate,  and  let 
Henshaw  know  ;  expressing  his  fear,  that  it  was  much  more  than 
the  value  of  the  estate. 

Pitt  never  sent  such  account,  and  no  &rther  communication  took 
place.  James  Steele,  the  surviving  trustee  under  the  will  of  Ann 
Acherley,  died  in  1783.  Upon  the  death  of  his  surviving  executor 
administration  of  James  Steele  with  the  will  annexed,  as 
far  •as  concerned  the  1000/.  given  by  the  will  of  Ann  [•568] 
Acherley,  was  granted  to  Dickin  and  Lloyd. 

Richard  Roe  by  his  will,  dated  the  27th  of  August,  1765,  appoint- 
ed his  brother  Thomas  and  Higgins  executors.     The  former 

died  soon  afterwards ;  not  having  proved  the  will ;  and  the  latter  re- 
nounced. Administration  with  the  will  annexed  of  Richard  was 
granted  to  John ;  who  by  his  will  dated  the  22d  of  April,  1769,  de- 
vised the  estate  of  Nonely  with  part  of  his  estate  hi  Wem  to  his 

wife  Margaret  Roe  and  Wells  for  1000  years ;  upon  trust  to 

pay  annuities  to  his  wife  and  his  daughter  Sarah,  and  to  pay  the 
latter  500Z.  at  her  age  of  twenty-five  or  marriage ;  and  after  the  de- 
termination of  the  term  he  devised  the  premises  to  his  son  Thomas 
and  his  daughter  successively  in  tail ;  remainder  to  his  wife  in  fee ; 
and  be  appointed  his  wife  and  Wells  his  executors. 

John  Roe  died  soon  afterwards.  Administration  de  bonis  non  of 
Thomas  Roe,  the  son,  was  granted  to  Margaret  Roe. 

Roger  Acherley  died  in  1784,  intestate;  and  the  bill  was  filed  by 
his  only  son  and  heir  against  Margaret  Roe,  the  widow,  and  Thomas 
and  Sarah  Roe,  the  son  and  daughter  of  Thomas  Roe  the  elder,  and 
against  Dickin  and  Lloyd,  the  trustees ;  stating  all  these  circumstan- 
ces ;  and  that  the  three  sons  of  Thomas  Roe  the  elder  soon  after 
the  decease  of  Ann  Acherley  by  virtue  of  the  term  of  200  years  by 
the  consent  of  John  Corfield  and  James  Steele  and  of  the  represen- 
tative of  Thomas  Steele  took  possession  of  the  premises  for  the 
purpose  of  raising  the  1000/. ;  and  they  continued  in  possession  till 
their  respective  deaths ;  and  applied  the  rents  and  profits  in  dis- 
charge of  the  1000/. ;  and  Margaret  Roe  as  executrix  of  John  Roe 
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soon  after  his  death  with  the  like  consent  and  for  the  same  purpose 
took  possession. 

The  bill  farther  stated  a  suit  in  the  Court  of  Exchequer  instituted 
in  Trinity  Term,  12th  Geo.  I.  by  Thomas  Acherley  and  his  wife  and 
their  eldest  son  against  Ann  Acherley  as  administratrix  of  Richard 
Acherley,  for  arrears  of  an  annuity  and  interest  of  a  sum  of  100/., 
covenanted  to  be  paid  by  him,  and  that  the  said  100/.  might  be  laid 
out  in  land,  and  settled  ;  and  for  a  distribution  of  the  surplus  of  his 
personal  estate.  The  answer  of  Ann  Acherley  to  that 
[*569]  "^  bill  set  forth  the  account  and  the  deed  of  1704;  and 
submitted,  whether  the  said  personal  estate  was  not  liable 
to  her  demand  of  1000/.,  charged  upon  the  estate  of  Nonely.  An 
account  was  decreed  in  1728 ;  and  afterwards  the  Report  was  con- 
firmed ;  and  paymefit  directed  in  respect  of  the  annuities  and  100/. ; 
and  the  bill  charged,  that  Ann  Acherley  retained  the  rest  of  the 
personal  estate  in  satisfaction  of  the  100/.,  charged  upon  the  None- 
ly estate :  and  that  the  whole  of  it  has  been  long  since  fully  paid 
and  discharged  by  the  rents  and  profits  of  the  estate  of  Nonely,  or 
otherwise. 

The  bill  prayed  an  account  of  the  personal  estate  of  Richard 
Acherley  in  the  hands  of  Ann  Acherley  after  the  payments  directed 
by  the  decree  of  'the  Court  of  Exchequer ;  and  that  such  part  as 
was  not  applied  in  such  payments,  or  in  a  due  course  of  adminis- 
tration, and  at  least  her  moiety  of  the  surplus,  may  be  declared  to 
have  been  retained  in  part  of  the  1000/. ;  an  account  of  the  rents 
and  profits  of  the  Nonely  estate  due  in  respect  of  the  1000/. ;  and 
an  assignment  of  the  term,  and  delivery  of  the  premises. 

The  Defendants  Margaret,  Thomas,  and  Sarah,  Roe,  claimed 
under  the  will  of  John  Roe,  as  absolutely  entitled  to  the  estate  of 
Nonely.  The  answers  denied,  that  the  sons  of  Thomas  Roe  the 
elder,  or  the  Defendant  Margaret  Roe,  entered  under  the  term  for 
the  purpose  of  raising  the  1000/.  They  stated,  that  Mai^ret  Roe 
first  became  acquainted  with  her  husband  in  1753  ;  at  which  time 
his  brother  Thomas  was  in  possession ;  and,  as  she  understood,  as 
owner ;  and  Thomas  Roe,  the  son,  and  John  Roe  having  for  such  a 
length  of  time,  at  least  upwards  of  40  years,  been  in  peaceable  pos- 
session, the  Defendants  insisted  upon  the  length  of  possession  in  bar 
of  the  relief  and  discovery. 

Upon  the  death  of  Thomas  Roe,  the  Defendant  to  the  original 
bill,  who,  having  suflered  a  recovery  in  1796,  by  his  will  in  1797 
devised  the  estate  of  Nonely  among  other  estates  to  his  mother 
Margaret  Roe  and  others,  whom  he  appointed  his  executors,  upon 
several  trusts  for  the  benefit  of  his  children,  a  bill  of  revivor  and 
supplement  was  filed  against  his  trustees  and  executors,  and  against 

a  mortgagee,  claiming  under  him. 
[*  570]         •  It  did  not  appear  distinctly,  how  the  Roes  got  into  pos- 
session.    The  evidence  for  the  Plaintiflf  as  to  that  was 
merely  hearsay,  from  the  information  of  the  deponent's  husband 
and  father  of  Thomas.  Richard,  and  John,  Roe  having  entered  upon 
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the  death  of  Mrs.  Acherley.  The  evidence  for  the  Defendants 
stated  possession  of  Margaret  Roe  or  her  tenants  for  fifty  years; 
and  that  about  nine  years  ago  one  Hill  claimed  the  estate ;  and  gave 
notice  to  quit;  upon  which  Margaret  Roe  said,  she  never  heard  of 
any  one  claiming  the  estate  except  the  Acherleys. 

The  Attorney  General,  [Sir  John  Mitford\,  Mr.  CoXy  and  Mr. 
BeUy  for  the  Plaintiff.  The  Plaintiff  is  entitled  to  the  assistance  of 
a  Court  of  Equity ;  having  shown  a  title  to  possess  the  estate  against 
himself,  until  the  sum  of  1000/.  was  satisfied.  That  is  a  clear  prima 
facie  tide.  The  Defendants  cannot  show  any  tide,  except  under 
the  term  of  200  years.  There  is  no  doubt,  the  Plaintiff  could  re- 
cover at  law,  if  the  term  was  expired.  A  lawful  title  appearing  for 
that  term,  your  Lordship  cannot  presume  a  tortious  title.  The  claim 
now  set  up  is  not  under  the  term,  but  that  by  some  means  the  fee* 
simple  is  vested  in  them.  They  cannot  therefore  prptect  their  pos- 
session under  a  case,  that  supposes  them  not  to  be  in  possession  un- 
der the  term.  This  is  precisely  the  case  of  an  Elegit.  As  to  the 
inconvenience,  that  was  considered  by  Lord  Hardwicke  in  Yate$  v. 
Hambly  (\)\  and  in  another  case,  where  Lord  Camden  found  the 
inconvenience  of  directing  the  account,  but,  where  the  interest  was 
clearly  redeemable,  he  directed  the  account  from  the  time  of  filing 
the  bill ;  and  the  rents  to  be  set  against  the  interest.  In  this  case 
the  Plaintiff  will  relieve  them  from  the  account ;  for,  if  they  admit, 
that  the  rents  and  profits  since  the  death  of  Mrs.  Acherley  have 
been  sufficient  to  pay  the  charge  of  1000/.,  and  produce  the  deed 
of  1704,  which  are  in  the  knowledge  and  possession  of  the  Defend- 
ants, the  Plaintiff  may  recover  at  law. 

Mr.  MansfieUy  and  Mr.  Hart,  for  the  Defendants,  relied  on  the 
length  of  time ;  comparing  it  to  the  case  of  a  mortgage ;  and  insist- 
ing, that  there  was  a  complete  adverse  possession  irom  the  time 
John  Roe  had  it.  They  also  contended,  that  a  conveyance  might 
be  presumed  ;  and  upon  the  whole,  that  the  bill  must  be  dismissed. 

Lord  Chancellor  [Loughborough].  It  is  vastly  incon- 
venient ♦  and  mischievous  to  allow  a  reversioner  to  lie  by,  [*  571] 
and  to  come  after  a  great  length  of  time,  when  there  must 
be  great  difficulty  in  taking  the  account,  and  say,  the  charge  under 
the  term  is  satisfied.  At  the  same  time  I  do  not  know  how  to  deal 
with  it.  Sometimes  in  the  case  of  a  mortgage  the  Court  is  obliged 
to  decree  an  account ;  though  it  is  very  inconvenient.  I  shall  feel 
most  reluctant  in  making  the  decree  ;  and  yet  it  is  a  very  different 
case  from  a  mortgage.  If  you  can  help  me  to  the  least  ground  to 
make  the  presumption  of  a  conveyance,  I  should  be  very  much  dis- 
posed to  make  it :  but  ex  arbitrio  I  do  not  know  how  ;  and  here  I 
have  no  ground  :  nothing  but  the  mere  length  of  time.  It  some- 
times happens,  that  there  is  a  bolder  presumption  in  a  Court  of  Law ; 
but  then  the  Judge  takes  the  aid  of  the  Jury.  I  must  wait  a  little 
to  see,  if  I  can  conquer  my  reluctance  to  make  a  decree  for  the 

(l)2Atk.360. 
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Plaintiflf  in  thits  came ;  and  I  will  look  into  the  case  in  Atkyns.  I 
cannot  disbelieve  any  part  of  the  evidence.  The  cate  made  is  cer- 
tainly a  true  one ;  and  there  has  been  no  dealing  whatsoever  between 
the  parties  except  that  single  transaction  in  1755. 

Ang.  ink.  Lord  Chancellor  [Loughborough]  having  partic- 
ularly stated  the  case^  proceeded  thus : 

This  bill  is  filed  to  redeem  a  term  of  years,  created  by  a  voluntary 
settlement,  after  a  possession  by  the  Defendants  and  those  they  rep- 
resent of  fifty-three  years,  and  also  several  years  after  the  commence- 
ment of  the  Plaintiflf's  title.  Certainly  no  demand  can  be  more  un- 
favorable ;  and  with  great  reluctance  I  feel  myself  compelled  by  the 
singular  circumstances  of  the  case  to  entertain  such  a  suit.  It  must 
now  be  taken  for  granted,  either  that  Ann  Acherley  had  not  re- 
ceived any  personal  estate  applicable  to  the  charge  of  1000/.  or,  that 
the  Court  of  Exchequer  was  of  opinion,  that  what  she  took  as  ad- 
ministratrix or  as  next  of  kin  was  not  applicable ;  the  condition  ex- 
pressing, that  her  husband  should  by  will  or  otherwise  give  her  that 
sum.  She  never  barred  the  remainder ;  though,  her  estate  being  in 
tail,  it  was  in  her  power  to  bar  it.  In  what  precise  manner  the  pos- 
session of  the  estate  subject  to  the  charge  of  lOOOZ.  was  transferred 
to  the  Roes  does  not  now  distinctly  appear :  but  it  is  fully  proved, 
that  the  rents  of  the  estate,  which  did  not  exceed  the  interest  of  the 
charge  at  4  per  cent.,  were  received  by  the  mother  on  their 
[*  572]  behalf ;  and,  after  they  were  of  age,  *  they  enjoyed  the 
rents  in  the  same  proportions  as  they  had  the  interest  of 
the  charge.  It  could  not  be  raised ;  for  the  estate  was  not  worth 
more.  It  was  exacdy  equal  to  the  family,  whether  they  let  it  go  on, 
as  it  was  held,  or  had  a  sale.  The  three  brothers  continued  to  re- 
ceive the  rents.  Upon  the  death  of  Richard  his  brother  Thomas 
was  one  of  his  personal  representatives.  He  died.  The  surviving 
executor  renounced ;  and  John  the  surviving  brother  became  the 
representative  of  both  his  deceased  brothers.  He  therefore  was  en- 
titled in  all  these  characters  to  all  the  interest  and  the  capital  of  the 
charge  of  1000/.  It  appears  by  the  bill,  that  there  was  an  inquiry, 
the  only  one,  of  which  there  is  any  account  given,  in  1755,  two 
years  after  the  death  of  the  lunatic  heir  at  law  ;  the  Plaintiff's  father, 
having  then  become  heir  at  law,  employing  an  attorney  to  write  to 
the  son  of  the  attorney,  who  had  been  employed  for  Mrs.  Acherley 
in  the  suit  in  the  Court  of  Exchequer.  The  inquiry  was  to  know, 
what  was  due  upon  the  charge,  and  to  treat  for  a  redemption.  The 
answer  was,  that  the  parties  would  rather  have  the  money  than  the 
land  ;  that  he  would  look  into  the  decree  ;  and  let  the  other  know 
what  was  due.  I  take  this,  as  it  is  stated  by  the  bill.  It- is  the  only 
inquiry  the  case  suggests  ;  and  the  result  I  take  rather  as  a  circum- 
stance, that  bears  against  the  Plaintiff;  from  the  neglect  of  his  father 
to  pursue  his  right ;  when  he  was  fully  apprised  of  it.  His  negli- 
gence ought  to  avail  the  Defendants  as  far  as  it  possibly  can.  It 
may  be  of  considerable  advantage  in  the  sequel :  but  still  all  the 
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evidence  before  me  is  distinct  and  clear  as  to  the  nature  of  the  title ; 
from  the  circumstance  of  the  three  sons  of  Thomas  Roe  being  enti- 
tled and  possessing  in  that  manner  ;  upon  which  I  lay  little  stress ; 
though  undoubtedly  it  deserves  considerable  attention:  next,  upon 
the  language  and  conversation  of  the  people.  It  happened,  that  the 
same  tenancy  continued.  The  interest  of  the  tenant  in  possession 
in  Mrs.  Acherley's  time  passed  to  his  son-in-law  ;  and  in  the  family 
of  those  tenants  it  was  always  understood  to  be  in  Mrs.  Acherly ; 
though  the  Roes  possessed.  Upon  all  this  evidence  there  is  nothing 
but  neglect ;  and  I  cannot  from  the  manner,  in  which  they  talked  of 
it  themselves,  raise  any  presumption,  that  they  have  any  right  to  i)}e 
estate  except  under  that  deed  ;  which  clearly  gives  the  estate  to  the 
Plaintiff,  paying  a  sum  of  money. 

It  was  argued,  that  it  was  to  be  considered  as  a  mortgage.  But  a 
proper  mortgage  is  totally  different.  There  is  a  security 
upon  •  contract  between  the  parties ;  and  the  mortgagor  [•  573] 
in  the  deed  covenants  to  pay  at  a  certain  time ;  and  in 
default  of  payment  by  his  express  covenant  and  the  effect  and  oper- 
ation of  the  deed  at  law  the  estate  vests  absolutely  in  the  mortgagee. 
There  is  the  estate  therefore.  A  legal  title  is  gained.  It  is  abso- 
lutely at  law  ;  and  it  is  only  by  the  indulgence  of  this  Court,  limited 
in  point  of  time,  that  the 'redemption  is  kept  open  (a).  In  this  case 
there  is  nothing  but  possession.  These  Defendants  have  no  estate, 
but  a  mere  possession.  As  being  entitled  to  the  interest  of  the  money 
they  were  let  into  possession  of  the  rents.  The  term  is  not  in  them. 
They  have  no  legal  title.     The  term  is  in  the  trustee  (A).     There- 

(a)  See  2  Story  Eq.  Jur.  §  1520 ;  Trash  v.  ffWte,  3  Bro.  C.  C.  (Am.  ecL  1844), 
291,  notes.  If  the  mortgagee  gets  into  possession  and  continues  in  possession 
twenty  years  vrithout  any  acknowledgment  of  the  mortgage  title,  the  mortgagor  is 
barred  of  his  redemption.  Gates  v.  Jacob,  1  B.  Monroe,  308 ;  Haijidd  v.  Jnoni- 
ftomary,  2  Porter,  58 ;  Phillips  v.  Sindau-,  20  Maine,  269 ;  Demanst  v.  Wynkoap,  3 
John.  Ch.  129. 

But  an  acknowledgment  of  the  mortgage  title  within  twenty  years  before  filing 
the  bill  for  redemption  maintains  the  equity  of  redemption.  Hodle  v.  Healof,  6 
Madd.  181 ;  Reiner  v.  CasUee,  ib.  274. 

As  where  the  mortgagee  has  treated  it  as  a  mortgage  by  keepincr  accounts  and 
in  other  ways.  See  Slee  v.  ManhaUan  Co.,  1  Paige,  48 ;  Fmwwk  v.  Macey,  1 
Dana,  279 ;  Hturhes  v.  Edwards^  9  Wheat  489 ;  DtxUr  v.  Jbmold,  3  Sumner, 
152 ;  Edxdl  v.  Btuhanan,  3  Bro.  C.  C.  (Am.  ed.  1844),  254,  256.  The  time  is 
to  be  computed  from  the  last  period  at  which  the  parties  treated  the  transaction  as 
a  mortgage.    Shepperd  v.  Murdoch,  3  Murph.  218.    See  also  cases  cited  above. 

(6)  £i  case  of  a  direct  trust,  no  length  of  time  bars  the  claun  between  the  trustee 
and  ctHm  que  trusL  Cook  v.  ffSliams,  1  Green.  Ch.  209 ;  Wtdderhum  v.  fVeddtr- 
bum,  2  Keen,  749 ;  Baker  v.  HTnUinr,  3  Sumner,  476 ;  .^rmstnmt^  v.  Campbdl,  3 
Yerger,  201 ;  Overstreet  v.  Bale,  1  JT  J.  Marsh.  370 ;  Coster  v.  Mivrray,  5  John. 
ai.  224 ;  Gist  v.  Cattel,  2  Desaus.  53 ;  Thomas  v.  White,  3  LitL  177 ;  ^htn  v. 
Yandlt,  3  Hay  w.  221 ;  TrecoikUk  v.  Austin,  4  Mason,  16 ;  TwrriU  v.  Mvrry,  4 
Yerger,  104 ;  Wisner  v.  Bamet,  4  Wash.  C.  C.  631 ;  Bryant  v.  Paikett,  3  Hayw. 
252;  Fisher  v.  Tudur,  1  IkTCord  Ch.  1G9;  Van  Rhfn  v.  Vincent,  ib.314;  Jh- 
couche  V.  iSbvelier,  3  John.  Ch.  216 ;  Wamburzee  v.  Kennedy,  4  Desaus.  474 ;  Pitrson 
V.  W  1  Yerger,  297 ;  Turner  v.  DebeU,  2  A.  K.  Marsh.  384;  Bigdow  v.  Bige- 
low,  6  Ham.  97 ;  Jfeme  v.  Bloodgood,  7  John.  Ch.  90 ;  Cholmondeley  v.  Ointon,  2 
Meriv.  9a    . 

With  respect  to  the  general  disinclination  of  Courts  of  Equity  to  aid  stale  de- 
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fore  if  the  Plsintiflf  chooses  to  prosecute  bis  right,  I  must  hold  him 
entitled  under  the  circumstances.  But  I  am  bound  to  add  in  favor  of 
the  Defendants,  that  the  neglect  is  so  strong,  that  undoubtedly  I 
shall  decree  no  account,  for  the  purpose  of  ascertaining,  whether  the 
rents  are  so  improved  as  to  have  sunk  the  principal  of  the  money. 
The  estate  was  in  so  many  different  hands,  and  there  have  been  so 
many  changes  of  title,  and  fair  changes,  the  parties  acting  upon  the 
idea,  that  they  were  owners,  that  I  shall  decree  no  account :  but  I 
am  bound  to  hold,  that  the  1000/.  is  due.  I  will  not  even  carry  it 
back  to  the  filing  of  the  bill  (1). 

Declare,  that  upon  payment  of  the  1000/.,  with  interest  from  the 
decree,  and  all  the  costs  of  the  cause,  the  Plaintiffs  are  to  be  entitled 
to  be  let  into  possession ;  and  that  the  representative  of  the  surviv- 
ing trustee  shall  assign  the  term  to  the  Phuntiff :  the  Defendants  ac- 
counting for  the  rents  only  from  the  decree. 

The  Lord  Chancellor  added,  that  he  was  very  ready  to  send  it 
to  be  tried  at  law,  if  the  Counsel  for  the  Defendants  thought,  the 
law  would  give  them  any  greater  advantage :  but  his  Lordship  ob- 
served, that  it  could  not  be  sent  to  law  without  saying  something 
about  the  term. 

The  Counsel  for  the  Defendants  did  not  desire  to  go  to  law. 

As  to  the  strong  disinclination  of  Courts  of  Equity  to  listen  to  stale  demands, 
where  the  party  complaining  has  slept  upon  his  rights  for  a  great  length  of  time ; 
see,  otiie,  note  2  to  Jonu  v.  TwhervtUe,  2  V.  11 :  and  that  the  policy  of  the  Stat- 
ute of  Limitations  applies  as  strongly  to  a  mortgaged  estate  as  to  any  other ;  see 
note  3  to  Edtell  v.  Buchanan^  2  V.  8a 
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[1800,  August  11.] 

Acceptor  for  the  honor  of  the  drawer  of  a  bill  orie^inally  accepted  by  the  bank- 
rupts, having  taken  up  the  bill,  ought,  if  the  banmipts  had  no  effects  in  their 
hands,  to  resort  first  to  the  drawer.  Therefore,  though  his  proof  was  permitted 
to  stand,  the  dividend  was  restrtuned  for  an  inquiry,  whether  the  bankrupts  had 
effects ;  and  if  not,  whether  the  person,  who  so  took  up  the  bill,  had  effects  of 
drawer  at  the  time  or  since.    (See  note  (1),  p.  575.) 

KuECKHOEFFER  and  Co.  of  Hamburgh,  drew  three  bills  for  8O0L 
TOO/,  and  600/.  upon  Cox  and  Heisch  of  London,  payable  three 

mands,  see  Ddoraine  v.  Brown,  S  Bro.  C.  C.  (Am.  ed.  1844)  633,  645,  646  and 
notes ;  Benzein  y.  Lmoir,  1  Car.  Law  Repos.  508 ;  Brecktnridgt  v.  ChurddlL,  3 
J.  J.  Marsh.  15 ;  IVame  v.  Kmny,  2  A.  E.  Af  aish.  146 ;  QUeman  v.  I^ne,  4  Rand. 
454 ;  Shower  v.  Radley,  4  John.  Ch.  316 ;  Coxe  v.  SmUhj  ib.,  271 ;  PkOHps  v.  Bel- 
den,  2  Edw.  1 ;  PrescoU  v.  HubbeU,  1  HiU  Ch.  2ia 

1)  As  to  the  limitation  of  accounts  see  ante,  Drummond  v.  Th^  Duke  of  SL 
^ans,  433,  and  the  note,  439;  and  as  to  the  effect  of  laches,  the  note,  vol.  ii.  15. 
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months  after  date ;  which  were  accepted ;  and  became  due  upon 
the  25th  of  September  1799.  Upon  the  13th  of  September  Cox 
and  Heisch  stopped  payment,  and  committed  acts  of  bankruptcy ; 
and  on  the  23d  of  September  a  commission  issued  against  them. 
The  bills  being  protested  by  the  holders  for  better  security,  Christin 
and  Bowen,  the  correspondents  of  the  drawers,  accepted  the  bills  for 
the  honor  of  the  drawers ;  and  when  due,  payment  being  refused 
upon  their  being  presented  at  the  bankrupts',  they  were  taken  up  by 
Christin  and  Bowen.  The  drawers  were  indebted  to  the  bankrupts 
in  a  large  sum,  much  more  than  the  amount  of  the  bills.  Christin 
and  Bowen  were  holders  of  another  bill  drawn  by  the  bankrupts  and 
accepted  by  Schult.  Upon  the  24th  of  June,  1800,  they  applied  to 
prove  under  the  commission ;  including  21502.  paid  on  taking  up 
the  said  bills  for  the  honor  of  the  drawer. 

The  assignees  resisted  the  claim ;  on  the  ground,  that  they  ought 
to  resort  to  the  drawers  for  payment ;  especially  as  the  drawers 
could  not  themselves  have  proved  the  bills,  if  in  their  possession ; 
and  also,  that,  if  the  bills  had  been  sent  back  to  the  drawers  at  the 
time  they  were  protested  for  better  security,  they  would  have  been 
immediately  taken  up  by  the  drawers ;  who  did  not  stop  payment 
till  the  28th  of  September. 

The  proof  being  admitted  to  the  full  extent  of  the  claim,  the  pe- 
tition was  presented  by  the  assignees ;  praying,  that  the  sum  of 
2150/.  may  be  expunged;  and  that  the  proof  may  stand  only  for 
the  sum  of  6622.  9s.  8d. 

On  a  former  day  it  was  proposed,  that  this  question  should  be 
tried  at  law:  but  the  Lord  Chancellor  said  he  would  consider 
of  it. 

Lord  Chancellor  [Loughborough].  I  have  talked  to  one  or 
two  persons  in  trade  upon  this ;  who  answered,  that  the  persons 
accepting  for  the  honor  of  the  drawer  have  a  right  to 
come  upon  the  acceptor  (a).  I*  put  the  case  that  the  [*575] 
drawer  had  no  effects  in  the  hands  of  the  acceptor.  The 
answer  is,  they  accept  for  the  honor  of  the  drawer :  but  they  accept 
an  accepted  bill.  The  justice  of  the  case  is,  that,  if  there  were  no 
effects,  they  should  go  in  the  first  place  against  the  drawer ;  but 
they  should  not  be  altogether  without  remedy.  Therefore  I  pro- 
pose to  order,  that  the  proof  shall  stand ;  but  they  shall  not  receive 
a  dividend,  except  upon  6622.  9«.  8e2.,  until  an  inquiry  has  been  had, 
whether  the  drawers  had  effects  in  the  hands  of  the  bankrupts 
Cox  and  Heisch,  and  if  no  effects,  then  an  inquiry,  whether  Christin 

(a)  See  3  Kent  (5th  ed.)  87,  and  note.  Story,  Bills  of  Exchange,  §  356,  §  124 ; 
Chitty,  Bills,  (10th  Am.  ed.)  344, 352,  509,  e<  aeq. 

The  acceptor  of  a  bill  of  exchan^  for  the  honor  of  the  drawer,  cannot  maintain 
an  action  thereon  against  him,  without  proof  of  its  presentment  to  the  drawee, 
and  non-acceptance  or  non-payment  by  him,  and  notice  thereof  to  the  drawer. 
Baring  v.  Clark,  19  Pick.  220.  See  Wood  v.  Pitgky  7  Ohio,  164 ;  WtUiams  v. 
Germotne,  7  Bam.  &  Cres.  468. 
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and  Bowen  had  effects  of  the  drawers  at  the  time ;  and  whether 
any  have  since  come  to  their  hands  (1). 

The  principal  case  was  disapproved  by  Lord  Erskine,  C.  in  Ex  parte  Lamberi, 
13  Ves.  179 :  that  disapprobation,  however,  seems  only  to  have  gone  to  the  rule 
alleged  in  the  principal  case  to  be  the  understanding  of  mercantue  men,  namely, 
that  if  the  first  acceptor  of  a  bill  of  exchange  become  a  bankrupt,  the  party  who 
subsequently  accepts  such  bill,  for  the  honor  of  the  drawer,  accepts  an  accepted 
hilf;  from  which  it  seems  to  have  been  inferred,  that  as  to  the  second  acceptoi's 
right  to  prove  against  the  bankrupt's  estate,  it  was  immaterial  whether  the  original 
acceptor  had,  or  had  not,  ever  any  effects  of  the  drawer.  In  Ez  parte  LambSariy  it 
was  determined,  that  if  a  bill,  after  being  accepted,  is  dishonored,  and  then  taken 
up  by  a  Uiird  party,  for  the  honor  of  the  drawer,  such  person  haa  merely  a  right 
to  stand  in  the  place  of  the  drawer,  as  against  the  acceptor,  and  cannot  make  a 
title  stronger  than  that  of  the  drawer;  consequently,  can  have  no  right  to  prove 
against  the  estate  of  the  acceptor,  who  had  not  in  his  hands  any  effects  of  the 
drawer.  It  may  be  observed,  that  when,  after  a  refusal  by  the  drawee  to  accept 
a  bill  of  exchange,  a  t&ird  person  accepts  it,  for  the  honor  of  the  drawer,  or  of  the 
first  indorser,  a  second  presentment  to  the  drawee  is  necessary  at  the  time  when 
the  bill  becomes  due ;  and  if  he  then  persist  in  dishonoring  the  bill,  a  regular  pro- 
test must  be  made,  and  notified  to  the  collateral  acceptor,  or  the  holder  of  the  bill 
cannot  recover  its  amount  against  him.    Eoare  v.  Gtzzenove,  16  East,  394. 


PARRY,  JEr  partt. 
[1800,  August  11.] 

Upon  a  separate  commission  of  bankruptcy  the  benefit  of  an  insurance  effected  by 
the  bankrupt  upon  his  own  account  on  a  ship,  of  which  he  was  jointrowner,  is 
not  liable  to  the  joint  creditors. 

Martin,  Cullen,  and  Buddison,  of  Liverpool,  were  joint-K>wner8 
of  the  ships  Maria  and  Betsey ;  which  sailed  to  Africa  upon  slave- 
voyages.  The  ships  were  fitted  out  at  the  joint  expense  and  risk  of 
the  owners.  The  petitioners  had  supplied  goods  to  furnish  the  car- 
goes to  the  amount  of  1500/.  Previously  to  the  sailing  of  the  ships 
Martin  effected  insurances  upon  his  own  account  and  in  his  own 
name  to  the  amount  of  2200Z.  upon  the  Maria,  and  150/.  upon  the 
Betsey.  In  July  1799  the  Maria  was  captured.  In  February  1800 
a  separate  commission  of  bankruptcy  issued  against  Martin ;  and 
afterwards  a  commission  issued  against  CuUen.  The  other  ship  was, 
when  the  petition  was  heard,  upon  her  voyage  to  the  West  Indies. 

The  petition  prayed  an  account  of  the  insurance  effected  by  Mar- 
tin upon  the  Maria,  and  which  shall  be  paid  to  his  assignees,  and 
also  of  what  shall  be  remitted  to  England  on  account  of  the  Betsey ; 
an  account  of  the  debts  due  to  the  petitioners  in  respect  of  the 
outfit  and  cargoes  of  the  said  ships ;  and  that  the  produce  of  the 
insurance  upon  the  Maria  and  of  the  voyage  of  the  Betsey  may  be 

(1)  This  case  seems  over-ruled  by  Lord  Erskine,  Ex  parte  Lamberty  poH^  vol. 
xiii.  179 ;  holding,  that  a  person,  taking  up  a  bill  for  the  honor  of  the  drawer,  has 
no  right  against  Uie  acceptor  without  effects. 
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applied  in  satisfaction  of  the  debts  due  to  the  petitioners  in  respect 
of  the  outfit  and  cargoes ;  and  that  the  petitioners  may  be  admitted 
to  prove  for  that  purpose. 

Mr.  Richards,  in  support  of  the  petition.  These  persons  were 
jointly  concerned  in  the  ships.  In  the  bankruptcy  of 
Fitzhenry  ♦  and  Rogers  the  case  was,  that  the  former  had  [*  576] 
effected  an  insurance  upon  his  share  of  the  ship ;  which 
took  some  prizes ;  and  was  afterwards  lost.  The  object  of  the  pe- 
tition by  the  separate  creditors  of  Fitzhenry  was  the  produce  of  the 
cargo  and  the  prizes  and  the  money  received  on  the  insurance  :  but 
the  order  was  that  they  should  be  deemed  the  joint  property  of  Fitz- 
henry and  Rogers,  and  be  distributed  among  the  joint  creditors. 

Lord  Chancellor  [I^uo^borough].  Certainly  the  cargo  and 
prizes  were  joint  property :  but  if  the  order  extended  to  the  money 
paid  on  the  insurance,  it  was  wrong.  The  bankrupt  could  have  no 
contribution  from  the  other  joint  owners  for  the  premium  he  paid 
for  the  insurance.  Though  jointly  concerned  in  the  adventure,  one 
may  think  fit  to  insure,  the  other,  not  (I). 

The  doctrine  of  the  principal  case  was  followed  in  Ex  park  Browne^  6  Ves.  136. 


MUTRIE,  Ex  parte. 
[1800,  August  11.] 

A  COMMISSION  of  bankruptcy  on  residence  abroad,  where  the  departure  from  the 
realm  was  for  a  fair  and  proper  purpose,  and  not  with  a  view  of  defrauding 
creditors,  the  trade  continued  by  a  partner,  and  the  petitioning  creditor's  debt 
subsequent,  superseded. 

Dtde  and  Scribe,  warehousemen  in  Pall  Mall,  had  in  1796  ac- 
cepted a  bill  for  lOOZ. ;  which  was  discounted  by  the  petitioner  Mu- 
trie.  The  bill,  which  was  due  on  the  1 1th  of  March,  1797,  was 
never  paid.  Upon  the  10th  of  March,  1797,  Dyde  and  Scribe  by 
deed  assigned  all  their  stock  in  trade,  book-debts,  and  property  to 
trustees  for  the  benefit  of  their  creditors.  No  application  was  made 
to  Mutrie,  and  the  trustees  under  the  deed  refused  to  pay  him  a 
dividend.  Immediately'  afterwards,  in  March  1797,  Scribe  went 
abroad  for  the  purpose  of  transacting  his  business,  not  of  avoiding 
his  creditors :  but  he  did  not  return  to  England.  In  1798  Dyde 
under  the  firm  of  Dyde  and  Scribe  bought  goods  of  the  petitioner 
William  Justice  to  the  amount  of  150Z.  In  the  same  year  he  con- 
tracted a  debt  of  150Z.  with  Colman  and  Weldon;  and  in  1799  he 
was  thrown  into  prison  by  several  crecjitors  for  debts,  all  contracted 
by  himself,  after  Scribe  had  gone  abroad.  In  the  same  year  Dyde 
assigned  all  his  property  to  Coleman  and  Weldon  and  Carruthers,  in 

(1)  Ex  parte  Browne,  poet,  vol.  vi.  136. 
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trust  for  themselves  and  the  rest  of  his  creditors,  without  the  privity 
of  Scribe.  Coleman  and  Weldon  executed  the  deed ;  accepted  the 
trust ;  and  took  possession  of  the  effects  assigned.  The  petitioners 
attached  money  of  Dyde  and  Scribe  in  the  hands  of  Coleman  and 
Weldon ;  who  took  out  a  commission  of  bankruptcy  against  Dyde 
and  Scribe,  as  residing  in  St.  Paul's  Church-yard.  About 
[*  577]  *  eighteen  months  ago  Dyde  went  abroad ;  and  has  resided 
ever  since  at  Hamburgh. 

The  Commissioners  refusing  to  hear  a  state  of  facts  on  behalf  of 
the  petitioners,  they  presented  the  petition ;  that  the  commission 
may  be  sui)erseded  at  the  expense  of  the  petitioning  creditors  Cole- 
man and  Weldon.^ 

The  grounds  stated  by  the  petition  were,  that  Scribe  having  gone 
abroad  to  transact  his  own  business,  and  not  to  avoid  his  creditors, 
his  continuance  abroad  cannot  be  construed  an  act  of  bankruptcy 
to  support  a  commission  upon  a  debt  contracted  by  Dyde  under  the 
firm  of  Dyde  and  Scribe  in  St.  Paul's  Church-yard ;  though  Scribe 
never  resided  there,  and  Dyde  did  not  trade  or  reside  there  till  long 
after  Scribe  had  gone  abroad ;  that  the  commission  was  taken  out 
to  defeat  the  attachment ;  and  that  Dyde,  since  he  went  abroad,  had 
large  dealings  with  Coleman  and  Weldon. 

When  Scribe  went  abroad,  no  debt  was  due  by  him  and  Dyde 
to  the  petitioning  creditors.  It  was  proved,  that  the  clerk  went  over 
to  him  in  Holland  ;  and  communicated  to  him  the  insolvent  state  of 
the  house  and  the  debt  due  to  Coleman  and  Weldon ;  upon  which 
he  said  he  should  not  return. 

Mr.  CooJce  in  support  of  the  petition  cited  Fowler  v.  Padget  (1). 

Mr.  Mansfield,  for  the  Assignees.  The  case  of  Fowler  v.  Padget 
has  been  supposed  to  over-rule  the  two  prior  cases  (2)  ;  but  pro- 
ceeding upon  the  want  of  intention  it  does  not  over-rule  them  ;  and 
Mr.  Justice  Lawrence  distinguishes  them.  Here  there  is  evidence 
of  a  positive  intention  in  Scribe  to  delay  his  creditors.  This  is  an 
act  of  bankruptcy  within  the  Statute  of  Elizabeth  (3).  The  words 
of  that  statute  '<  otherwise  absent  himself  '^  certainly  do  not  mean 
departing  the  realm  ;  for  that  is  particularly  taken  notice  of.  It  is 
therefore  a  general  expression,  applying  to  neither  of  the  two  pre- 


ri)  7Tei 
delay  of  a  ( 


'  Term  Rep.  B.  R.  509.  That  case,  as  far  as  it  seems  to  require  the  actaal 
>f  a  creditor,  and  Barnard  v.  Faughanj  8  Term  Rep.  149,  are  over-mled : 
Ex  parte  Datuyne^  in  bankruptcy,  before  Lord  Eldon,  14th  November,  1601. 
Posly  Wydown'8  Cast,  vol.  xiv.  80 ;  Ex  parU  Bamfbrd,  xv.  449 ;  xvL  149, 150 ; 
mUiama  v.  JViinn,  2  H.  Bl.  334;  Boherlson  v.  Lidddl,  9  East,  487;  Ba^y  v. 
Schofidd,  Chenowdk  v.  /foy,  1  Maul.  &  Selw.  338,  676;  lAoyd  v.  HetOhnU^^ 
Brod.  ^  Bing.  338 ;  5  J.  B.  Moore,  129 ;  Lazarus  v.  ffaWmian,  5  J.  R  Moore, 
313 ;  Harvey  v.  Ramsbottom,  1  Barn.  &  Cres.  55 ;  by  which  it  is  settled,  that 
actual  denial  or  delay  is  not  essential  to  the  acts  of  bankruptcy  by  beginning  to 
keep  house,  departing  from  the  dwelling-house,  or  otherwise  absenting  himself, 
with  intent  to  delay  a  creditor ;  as  it  had  oeen  held  to  be  to  the  first  of  those  acts 
in  Crarret  v.  Motde,  5  Term  Rep.  575. 

(2)  Woodier^s  Case,  Bull.  N.  P.  39 ;  Raikes  v.  Poireau,  Cooke's  Bank.  Law,  73, 
4th  ed. ;  8th  ed.  85. 

(3)  13  Eliz.  c.  7,  8.  1. 

VOL.  V.  34* 
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ceding  particular  descriptions;  and  it  must  apply  to  something 
more  intended  by  the  Legislature  than  going  out  of  the  realm.  The 
continuance  there  to  defraud  his  creditors  is  therefore  absenting  him- 
self. 

*^  Lord  Chancellor  [Louohborouoh].  The  difficulty  [*  578] 
of  that  construction  is,  that  I  do  not  know  what  date  to 
give  to  the  act  of  bankruptcy.  A  man  goes  out  of  the  kingdom 
with  a  fair  intention,*  and  for  a  proper  purpose.  That,  it  has  been 
long  determined,  will  not  be  an  act  of  bankruptcy,  though  creditors 
are  delayed.  Then  he  continues  abroad,  after  debts  are  contracted 
by  his  agent.  From  what  date  is  he  to  be  considered  a  bankrupt  ? 
How  will  you  connect  the  act  of  bcmkruptcy  with  the  posterior  debt  ? 
I  do  not  think  this  commission  can  be  supported  (1). 

A  TRADESMAir's  departure  from  the  realm,  and  the  consequent  delay  which 
some  of  his  creditors  may  suffer,  is  not  an  act  of  bankruptcy,  without  proof,  or 
necessary  inference,  that  the  departure  was  with  an  intent,  at  the  very  time,  to 
delay  creditors.  ExparU  (hbcrnty  3  V.  &  B.  179,  and  see,  postj  the  note  to  Et 
parte  Richatrdam,  14  Yes.  184. 

(1)  From  Lord  Eldon's  language,  1  Rose,  151,  Ex  poaie  Hague^  it  seems,  that 
remaining  abroad  with  intent  to  delay  a  creditor  was  an  act  of  bankruptcy.  Many 
commissions  have  proceeded  upon  such  an  act ;  and  it  surely  cannot  be  main- 
tained, that  a  trader,  who  on  his  return  to  England,  being  informed,  that  an  officer 
is  waiting  at  Dover  to  arrest  him,  remains  at  Calus  on  that  account,  does  not  fall 
under  the  description  of  bankrupt  by  absenting  himself;  to  whom  the  rule,  that 
an  act  of  bankruptcy  cannot  be  committed  out  of  England,  is  not  applicable.  The 
statute  6  Geo.  IV.  c.  16,  s.  3,  passed  since  the  former  part  of  this  note  was  written, 
makes  this  a  distinct  act  of  bankruptcy. 
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LORD  CHANCELLOR. 

[1800,  August  12.] 

Gbkeral  Order,  that  in  a  Country  Commission  two  Barristers  resident  near  the 
place  be  inserted  in  the  list  of  Commissioners ;  and  no  Quonim  Commissioner, 
unless  a  Barrister. 

Whereas,  by  the  practice  which  hath  many  years  prevailed,  the 
Solicitors,  on  suing  out  Commissions  of  Bankrupt  to  be  executed  in 
the  country,  have  been  at  liberty  to  name  their  own  Commissioners 
to  execute  the  same  ;  two  of  whom  are  nominated  Esquires,  and  are 
considered  to  be  Barristers,  resident  at  or  near  the  place  where  the 
said  commission  is  to  be  executed,  and  also  to  three  solicitors  or  at- 
torneys :  And  whebeas  it  appears,  that  in  many  instances,  improper 
persons  have  been  named  in  such  commissions  as  the  Quorum  Com- 
missioners, they  not  being  Barristers  ;  which  is  contrary  to  my  intent 
and  meaning, 

I  BO  therefore  order.  That  in  future  the  Solicitors,  in  deliver- 
ing to  my  Secretary  of  Bankrupt  the  names  of  the  Commissioners 
to  be  inserted  in  the  commission  applied  for  by  them,  do  insert  in 
such  list  the  names  of  two  Barristers,  resident  at  or  near  to  the  place 
where  such  commission  is  to  be  executed ;  and  that,  on  no  account, 
they  do  insert  the  name  of  any  gentleman  to  be  nominated  as  a 
Quorum  Commissioner  unless  he  be  a  Barrister. 

LOUGHBOROUGH,  C. 
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PARSONS  V.  PARSONS. 

[Rolls.— 1796,  July  9;  1800,  August  13.] 

A  coNTiNOENT  legacy  failed;  the  event,  which  happened,  not  heing^  provided  for; 

and  no  necessary  implication  in  favor  of  the  legiOee.  (a) 
The  Court  of  King's  Bench  refused  to  answer  a  case  from  the  Rolls,  stated  as  a 

trust,  [p.  578.] 

William  Cole  by  his  will  bequeathed  to  his  executors  1600Z.  3 
per  cent,  consolidated  Bank  Annuities ;  in  trust  to  pay  the  interest, 
dividends,  and  profits,  thereof,  as  the  sarae  should  from  time  to  time 
become  due  and  payable  from  the  time  of  his  decease,  unto  Isabella 
Henwood,  then  residing  with  his  wife  IVIary  Cole,  until  three  months 
next  after  the  decease  of  his  said  wife ;  and  in  case  the  said  Isabella 
Henwood  should  be  then  living,  and  should  have  attained  the  age 
of  twenty-one  years,  then  in  trust  to  pay,  transfer  and  assign,  the 
said  1600/.  3  per  cent.  Annuities  unto  the  said  Isabella  Henwood  to 
and  for  her  own  proper  use  and  benefit,  together  with  all  such  arrears 
of  interest,  dividends  and  profits,  as  should  or  might  be  due  thereon : 
but  in  case  the  said  Isabella  Henwood  should  happen  to  depart  this 
life  before  the  end  of  three  months  next  after  the  decease  of  his  said 
wife  Mary  Cole  under  the  age  of  twenty-one  years  and  unmarried, 
then  and  in  such  case  he  directed,  that  the  said  legacy  of  1600Z.  3 
per  cent.  Annuities  should  sink  into  and  become  part  of  the  residue  of 
his  personal  estate ;  and  in  case  Isabella  Henwood  should  survive 
his  said  wife,  and  at  the  time  that  she  should  become  entitled  to  a 
transfer  of  the  said  Bank  Annuities  she  should  be  married,  then  he 
directed,  that  his  executors  should  pay^  &c.  the  said  16002.  unto 
such  person  and  persons,  and  for  such  ends,  intents  and  purposes,  as 
she  should  notwithstanding  her  coverture  by  any  deed  or  deeds,  in- 
strument or  instruments  in  writing,  executed  in  the  presence  of  two 
or  more  witnesses  appoint :  so  as  the  same  might  be  receiv- 
ed and  enjoyed  *  by  her  and  her  children,  if  any,  free  from  [*  579] 
the  debts,  control,  or  engagement,  of  any  husband  she 
might  happen  to  marry :  for  which  purpose  he  directed,  that  the  re- 
ceipt and  receipts,  appointment  and  appointments,  of  the  said  Isabella 
Henwood  alone  should  from  time  to  time  notwithstanding  such  cov- 
erture be  suflicient  discharges  to  his  said  executors  and  trustees  to 
all  intents  and  purposes  whatsoever,  without  her  husband  joining 
therein ;  and  in  case  the  said  Isabella  Henwood  should  happen  to 

(h)  2  Williams,  Executors,  (2d  Amer.  ed.)  879,  ef  seq.  912 ;  Humberstom  v.  Stan- 
Urn,  1  Ves.  &,  Bea.  384;  mUiama  v.  Jams,  1  Russ.  517;  Baker  v.  Hanbury,  3 
RU8S.340;  Tokkrveyv.  Coli,  1  Mees.  &,  Wels.  250;  iS.  C.  1  Younge  &  CoU.  240; 
Doo  V.  BrabarU,  3  Bro.  C.  C.  (Am.  ed.  1844)  393,  399,  and  note  (h)  and  cases 
therein  cited;  ScoU  v.  Chambarlayney  ante,  3  V.  302. 

But  a  contingent  interest  in  real  and  personal  estate  may  so  vest,  that  it  will  go 
to  the  real  and  personal  representatives  of  the  person  interested,  if  he  dies  before 
the  happening  of  the  contingency.  If  it  were  uncertain  in  whom  the  estate  is  to 
vest  until  the  contingency  happens,  the  case  might  be  different.  Window  v. 
Goodwin,  6  Metcalf ;  S.  C.  7  Ctuuidler,  Law  Reporter,  181-183. 
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depart  this  life,  before  she  should  have  attained  the  age  of  twenty- 
one  years,  leaving  lawful  issue,  then  he  directed,  that  his  executors, 
&c.  should  transfer,  assign,  set  over,  and  divide,  the  .said  sum  of 
1600Z.  Bank  annuities  or  the  produce  thereof  unto  and  among  all 
and  every  the  child  and  children  of  the  said  Isabella  Henwood  law- 
fully begotten,  who  should  be  living  at  the  time  of  her  decease,  share 
and  share  alike,  if  more  than  one ;  and  if  but  one,  unto  such  only 
child.  But  in  case  any  of  the  said  children  should  happen  to  depart 
this  life  before  the  age  of  twenty-one  years,  then  he  directed,  that 
the  share  or  shares  of  him,  her,  or  them,  so  dying,  should  belong 
to  and  be  equally  divided  between  and  among  the  survivors  or  survi- 
vor of  him,  her  or  them,  so  dying.  He  gave  all  the  rest,  residue, 
and  remainder,  of  his  personal  estate  and  effects  to  his  three  execu- 
tors and  Isabella  Henwood,  their  heirs,  executors,  administrators  and 
assigns,  for  ever. 

Isabella  Henwood  after  the  testator's  death  married  Robert  Parsons. 
She  attained  the  age  of  twenty-one  in  1789 ;  and  she  and  her  hus- 
band in  her  right  received  the  dividends  of  the  stock  till  her  death 
in  1795.     The  testator's  widow  survived  her. 

The  bill  was  filed  on  behalf  of  George  Parsons,  the  only  child 
of  Robert  and  Isabella  Parsons,  an  .infant ;  praying,  that  the  Plaintiff 
may  be  declared  entitled,  to  the  legacy  of  1600/.  3  per  cent.  Con- 
solidated Bank  Annuities,  with  the  dividends  from  the  death  of  his 
mother. 

The  Defendants,  the  surviving  executors,  and  the  personal  repre- 
sentatives of  one  who  was  dead,  claimed  the  stock,  as  having  in  the 
event,  that  happened,  fallen  into  the  residue. 

Mr.  Graham  and  Mr.  Kingy  for  the  Plaintiff.  Though  the  precise 
event  described,  viz.  the  death  of  Isabella  Henwood  under 
[^580]  the  *age  of  twenty-one,  leaving  issue,  has  not  happened, 
yet  there  have  been  many  cases,  in  which  the  particular 
expressions  of  the  will  have  given  way  to  the  manifest  general  inten- 
tion ;  which  upon  this  will  was  to  provide  for  Isabella  Henwood  and 
her  children.  The  stock  was  to  sink  into  the  residue  in  one  event 
only :  the  death  of  Isabella  Henwood  before  the  end  of  three  months 
after  the  death  of  his  wife  under  the  age  of  twenty-one  and  unmar- 
ried. From  that  an  implication  arises,  that,  if  she  should  marry  and 
have  issue,  it  should  not  sink  :  Jones  y.  Westcambe  (1).  Statham  v. 
Bell  (2).  The  contingency,  upon  which  the  interest  of  Isabella 
Parsons  depended,  viz.  her  surviving  the  testator's  wife  three  months, 
did  not  extend  to  her  children.  The  cases  of  Doo  v.  Brabant  (3)  and 
Calthorpe  v.  Gough  (4)  will  probably  be  cited  for  the  Defendants. 
In  these  cases  the  testator  contemplated  an  event,  in  which  the  per- 
son, who  was  to  take  in  the  first  instance,  might  have  the  absolute 
property  and  the  disposition  of  it.      He  did  not  look  to  the  event, 

(1)  Pre.  Ch.  316 ;  1  £q.  Ca.  Abr.  245. 

(2)  2  Cowp.  40. 

(3)  3  Bro.  C.  C.  393. 

(4)  3  Bro.  C.  C.  395,  in  a  note. 
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that  did  happen.      Doe  v.  AppUn  (1)  is  a  very  strong  authority  for 
rejecting  particular  limitations  in  favor  of  the  general  intention. 

Mr.  Lloyd,  for  the  Defendant.  There  is  no  clear  intention  upon 
this  will,  that  the  children  should  take  any  interest,  except  in  the 
event  mentioned,  It  is  much  safer  to  abide  by  the  words  of  the  will. 
The  bequest  to  Isabella  Parsons  and  her  children  depends  on  one 
and  the  same  event ;  an  event  which  never  happened ;  and  the 
words  are  so  strong,  that  they  must  control  the  construction ;  and 
the  Court  cannot  reject  them  ;  as  in  the  case  of  any  other  uncertain 
event,  which  is  to  have  the  effect  of  a  condition  precedent  (2),  as 
marriage :  AtJcina  v.  Hiccocka  (3).  This  is  directly  within  what  the 
Court  laid  down  in  May  v.  Wood  (4)  as  to  the  necessity  of  the  con- 
dition taking  place,  where  it  is  intended.  Doe  v.  AppUn  does  not 
apply  to  this  case ;  for  that  was  upon  a  question,  whether  the  ancestor 
took  an  estate  for  life  or  in  tail ;  and  the  construction  was  in  favor 
of  the  latter  to  effectuate  the  general  intention.  In  Denn  v.  Bag- 
show  (5)  the  Court  did  not  think  themselves  at  liberty  to  depart  from 
the  words. 

But  there  is  a  preliminary  question  in  this  cause;  which  stands  in 
the  way  of  the  rights  of  all  parties.     The  capital  of  this 
*  stock  is  not  to  be  paid  to  any  one  until  the  expiration  of     [*581] 
three  months  ajfter  the  death  of  the  testator's  widow.     She 
is  still  living.     How  therefore  can  the  capital  be  claimed  ? 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden]  men- 
tioned the  case  of  Crowder  v.  Clowes  (6). 

After  the  argument  this  case  was  sent  to  the  Court  of  King's 
Bench  :  but  in  consequence  of  its  being  stated  as  a  trust  that  Court 
refused  to  answer  it  (7).  Upon  the  13th  of  August,  1800,  it  was 
set  down  for  judgment. 

Aug.  I3th.  The  Master  of  the  Rolls.  This  case  has  been  a 
great  while  before  me.  It  was  first  sent  to  the  Court  of  ICing's 
Bench ;  and  that  Court  in  consequence  of  the  fund  being  stated  to 
be  in  the  hands  of  trustees  refused  to  answer  it ;  and  since  that  time 
it  has  stood  for  judgment.  It  is  one  of  those  cases,  in  which,  as 
Lord  Kenyon  observed  upon  Denn  v.  Bagahaw,  I  find  my  wishes  in 
opposition  to  what  I  am  bound  judicially  to  decide.  I  have  been 
very  desirous,  that  I  could  upon  judicial  grounds  raise  an  implication 
of  what  certainly  is  not  expressed ;  that  either  tiie  child  of  Isabella 
Parsons,  or  she  herself,  took  a  vested  interest  in  this  fund :  but  upon 
great  consideration  I  am  under  the  necessity  of  determining,  that  no 
interest  yested  either  in  her  or  her  child.  This  is  almost  exactly  the 
case  of  Doo  v.  Brabant.    It  is  true,  when  that  case  was  first  before 

(1)  4  Tenn  Rep.  B.  R.  82. 

(2)  See  Bolger  Y.MaduU,  cmU,  509. 
(3   1  Atk.  m. 

4)  3  Bro.  C.  C.  471. 

(5)  6  Term  Rep.  B.  R.  512. 

(6)  AnU,  vol.  ii.  449. 

(7)  Btpfigy  y.  Morris,  oitle,  vol.  iv.  788. 
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Lord  Thurlow,  his  Lordship  seemed  to  entertain  considerable  doubts 
upon  my  decision  in  CaUhorpe  v.  Gough :  but  I  rather  think,  that 
case  was  not  sufficiently  stated  to  hkn  ;  for  it  was  not  near  so  strong 
as  Doo  V.  Brabant ;  which  Lord  Thurlow  sent,  after  intimating  a 
strong  opinion  upon  it,  to  the  Court  of  King's  Bench :  but  that 
Court  dissenting  from  that  opinion,  his  Lordship  decided  according 
to  CaUhorpe  v.  Gotigh.  That  case  admitted  of  none  of  the  inferen- 
ces, that  might  have  been  made  in  the  other.  It  was  clear,  nothing 
was  intended  to  vest  in  the  children  but  what  Lady  (xough  had  a 
complete  power  to  dispose  of;  and  I  have  been  since  informed,  that 
knowing  the  will  of  her  brother,  who  became  a  lunatic,  she  actually 
exercised  that  power ;  and  though  it  lapsed,  that  is  an  event 
nine  times  in  ten  not  foreseen  by  the  testator ;  who  probably,  had  he 

foreseen  it,  would  have  provided  accordingly. 
[*  582]         *  Upon  the  words  of  this  will  it  is  very  difficult  to  know, 

how  the  circumstance  of  the  legatee's  surviving  the  tes- 
tator's wife  was  material  to  vest  the  fund  in  the  legatee.  But  it  is 
expressly  so ;  and  then  it  is  not  given  at  all  events  after  the  death 
of  his  wife ;  but  if  the  legatee  shall  be  then  living,  and  shall  have 
attained  the  age  of  twenty-one.  So  there  could  be  no  vested  in- 
terest in  her  till  after  the  death  of  the  testator's  wife ;  bat  if  she 
should  be  then  living,  and  should  have  attained  the  age  of  twenty- 
one,  she  was  to  acquire  the  absolute  interest.  It  is  very  unfortunate, 
that  the  testator  has  left  unprovided  for  the  event,  that  has  hap- 
pened. She  did  not  survive  the  wife :  but  she  attained  the  age  of 
twenty-one,  married,  and  has  left  a  child ;  and  the  question  is, 
whether  there  was  any  vested  interest  whatever,  either  in  her  or  her 
child.     In  principle  it  is  almost  the  case  of  Doo  v.  Brabant. 

The  case  of  Denn  v.  Bagskaw  undoubtedly  revolts  the  feelings 
of  any  man  sitting  in  judgment ;  provided  he  is  at  liberty  to  indulge 
them  in  any  thing  beyond'necessary  implication.  Nothing  could  be 
more  repugnant  to  what  must  be  supposed  the  will.  In  that  will, 
as  in  this,  the  surviving  the  testators  daughter  was  made  a  condi- 
tion, upon  which  the  grandson  should  take ;  though  it  cannot  be 
conceived,  that  merely  because  he  did  not  survive  his  mother,  though 
he  should  have  issue,  they  should  be  defeated.  It  was  strongly 
contended,  that  the  words  "  if  living  at  the  time  of  her  death  "  could 
not  prevent  the  heir  male  from  tcdcing ;  but  that  it  was  to  be  con- 
sidered as  if  those  words  were  not  in  the  will ;  and  that  an  estate 
tail  was  intended.  All  the  Judges  were  of  opinion,  there  was 
every  reason  to  infer,  that  that  circumstance  was  not  intended  as  a 
condition ;  but,  that  it  was  not  a  necessary  and  unavoidable  im- 
plication. That  is  the  situation,  in  which  I  now  find  myself.  I 
have  been  disposed,  and  have  endeavored,  as  far  as  possible,  to 
persuade  myself  to  make  this  inference:  but,  as  I  observed  in 
Holmes  v.  CradocJc  (1),  I  cannot  indulge  speculations;  where  the 
intention  is  not  manifest  to  give  the  legacy  in  the  event,  that  has 

(1)  AnU,  vol.  iii.  317. 
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happened.  I  will  let  those  feelings  operate  as  &r  as  the  will  per- 
mits me :  but  the  inferences  must  be  fair,  and  necessarily  resulting 
from  the  will  (1)  (a). 

There  b  a  case,  MacJceU  v.  Winter  (2),  that  went  upon  an  ap- 
peal from  my  decision  before  the  Lord  Chancellor ;  who  reversed 
my  decree  in  part.  I  have  looked  at  that  case  with  a 
great  desire,  if  *  possible,  to  have  justified  myself  in  doing  [*  583] 
what  I  wish  to  do  now :  but  upon  great  consideration  of 
that  case  I  think,  it  does  not  warrant  me  in  indulging  that  desire 
upon  this  case.  The  Lord  Chancellor  differed  from  me  upon  the 
point,  whether  there  was  a  vested  interest.  First,  his  Lordship 
thought,  there  was  a  gift  of  the  interest  only,  and  no  vested  interest 
in  the  capital  until  the  age  of  twenty-one.  In  that  the  Lord  Chan- 
cellor differed  from  me.  That  being  so  determined,  I  should  be  in- 
clined to  concur  upon  the  next  point ;  that  by  necessary  inference 
a  limitation  in  the  nature  of  cross-remainders  between  the  grand- 
sons and  the  grand-daughter  was  to  be  implied.  I  have  endeavored 
to  apply  the  reasoning  of  that  case  to  this.  But  the  case  now  be- 
fore me  is  this.  For  some  reason  the  testator  made  the  surviving 
his  wife  three  months  a  condition  of  Isabella  Henwood's  taking  an 
absolute  vested  interest  Why  he  did  so,  no  one  can  tell.  He 
directs,  that  this  stock  shall  sink  into  the  residue  in  the  event  of 
her  death  before  that  time,  under  the  age  of  twenty-one,  and  un- 
married. I  wished  to  consider  it  vested  at  the  age  of  twenty-one, 
whether  she  survived  the  wife  or  not:  but  so  far  from  that,  he 
again  takes  up  the  consideration  of  her  surviving  hb  wife  ;  giving 
her  a  power  to  dispose  of  it  independent  of  her  husband :  and  then 
stating  the  case  of  her  dying  under  the  age  of  twenty-one,  leaving  issue. 
If  the  case  had  been  put  to  the  testator,  he  would  hnve  said,  if  she 
should  die,  leaving  children,  without  having  acquired  the  absolute 
interest,  it  should  go  to  her  children :  but  he  gives  it  to  her  issue 
only  in  the  event  of  her  dying  under  the  age  of  twenty-one ;  which 
brings  it  to  the  cases  I  have  mentioned ;  a  contingency,  that  has 
not  taken  place ;  upon  which  only  the  legacy  is  directed  to  vest. 
If  I  could  have  determined  in  favor  of  any  of  the  parties  before 
me,  it  must  have  been  for  the  representative  of  Isabella  Parsons : 
but  I  am  under  the  necessity  of  declaring,  that  neither  the  Plaintiff 
George  Parsons  nor  the  Defendant  Robert  Parsons,  as  administrator 
of  his  wife,  took  any  interest  in  the  legacy  of  16007.  Bank  Annui- 
ties ;  the  contingency,  upon  which  the  same  was  given,  not  having 
taken  place  (3).  

1.  Courts  of  law  will  not  answer  a  case  sent  to  them  respecting  a  trust    Bey- 
ly  V.  Jlforrwt,  4  Ves.  790. 

2.  In  the  construction  of  a  will,  implication  must  never  prevail,  when  such  im- 

il]  See  the  note,  cmU^  546 ;  and  vol.  iv.  59. 
a)  The  hardship  of  this  case  seems  to  be  remedied  by  1  Vict  c.  26,  s.  33. 
See  2  Williams,  Executors,  (2d  Am.  ed.)  880.    1  ib.  Preface  xix.  §  33. 

(2)  JhU,  vol.  ill.  236,  536. 

(3)  AnU^  Holmes  v.  Cradocky  vol.  iii.  317 ;  post,  PearsaU  v.  Simpson,  xv.  29. 
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plication  is  not  a  necessarr  one ;  UpUm  v.  Lord  Famn,  5  Ves.  805:  see,  anie^ 
note  3  to  Holmes  v.  Cradockj  3  Ves.  317,  and  the  further  references  there  given. 
"  Necessary  inference,"  however,  (as  those  words  are  used  in  legal  phrase,)  must 
not  be  understood  as  importing  inevitable,  natural  necessity ;  but  merely  an  im- 
plication which,  upon  a  consideration  of  the  whole  context  of  a  will,  leaves  no 
doubt  in  the  mind  of  the  judge  who  has  to  decide  the  question ;  see  note  3  to 
BrummiU  v.  Prothero,  3  V.  111. 

3.  That  a  legacy  may  be  prevented  from  vesting  by  making  it  a  condition  pre- 
cedent, that  the  legatee  shall  be  living  at  the  time  fixed  for  its  payment ;  see  note 
5  to  Crickdt  ▼.  Dolby,  3  V.  10.  ' 
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Bill  by  the  assignee  of  a  person,  who  had  made  a  eeneral  conveyance  in  trust  for 
his  creditors,  and  ailerwards  taken  the  benefit  of  an  insolvent  act,  in  respect  of 
the  surplus  against  the  assignee,  the  trustee  and  mortgagees,  dismissed  with 
costs,  (a) 

The  Court  has  perhaps  gone  too  far  in  permittinff  assignmentB  of  rights  in  accounts 
to  be  taken.  Such  a  right  cannot  be  paiceUed  out;  so  that  every  person  may 
file  a  biR,  [p.  589.] 

A  bankrupt  cannot  file  a  bill  of  redemption  in  respect  of  his  right  to  the  surplus :  (b) 
but  where  he  has  a  clear  interest,  and  the  assignees  refuse,  the  Lord  Chancel- 
lor will  upon  petition  and  an  offer  of  indemnity  c<»npel  them  to  let  him  use  their 
names,  [p.  590.] 

Hgnrt  Evans  Holder  by  indentures  of  lease  and  release,  dated 
the  30th  and  Slst  of  March,  1792,  conveyed  and  assign- 
[*  584]  ed  *  to  Thomas  and  John  Daniel,  their  heirs,  executors, 
administrators,  and  assigns,  a  freehold  plantation  and 
premises  in  the  island  of  Barbadoes,  with  the  buildings,  and  appur- 
tenances, negroes,  slaves,  cattle,  and  stock,  subject  to  an  annuity  of 
150?.  issuing  out  of  part  of  the  premises,  to  his  wife  for  her  life,  if 
she  should  survive  him  ;  with  a  proviso  for  redemption  on  payment 
of  8382/.  I5s.  3d.  the  debt  then  due  to  Thomas  and  John  Daniel, 
and  such  other  sums  as  they  should  advance. 

By  indentures  of  lease  and  release,  dated  the  25th  and  26th  of 
March,  1794,  the  same  estates,  and  the  slaves,  cattle,  and  stock, 
were  conveyed  and  assigned  to  Binkes  and  another  trustee,  their 
heirs,  executors,  administrators,  and  assigns  ;  upon  trust,  subject  to 
an  annuity  of  400/.  a-year  for  Holder  during  his  life,  to  pay  his 
creditors. 

In  October  1795  Holder  took  the  benefit  of  an  Insolvent  Act ; 
and  the  estate  in  the  island  of  Barbadoes  with  other  property  of  his 
was  conveyed  by  the  Clerk  of  the  Peace  to  Binkes,  his  heirs,  exec- 
utors, &c.,  in  trust  for  his  creditors. 

By  indentures  of  lease  and  release,  dated  the  1 1th  and  12th  of 

(a)  See  £r  parte  Donovofij  15  Ves.  8 ;  2  Madd  Ch.  Pr.  (4th  Am.  ed.)  706 ;  Storv, 
Eq.  PL  §  153,  el  aeq. 

(h)  See  1  Barbour  Ch.  Pr.  647-657;  UM  Eq.  PI.  (Ist  Am.  ed.)  58,  59;  Dte 
Carriere  v.  De  CaUonne,  cmiej  4  V.  577,  note  (a),  and  cases  there  collected. 
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December,  1795,  Holder  conveyed  and  assigned  the  said  plantation 
and  premises,  negroes,  and  stock,  in  Barbadoes  to  James  Spragg, 
his  heirs,  executors,  &c.  subject  to  the  trusts  of  the  said  deeds  for 
the -benefit  of  his  creditors  and  the  prior  charges,  to  pay  himself  a 
debt  of  7502.  with  interest,  (for  which  Holder's  promissory  note  was 
then  given  up,)  and  such  farther  sums  as  she  siiould  advance  ;  and 
as  to  the  surplus  money  arising  from  the  said  estate,  in  trust  for 
Holder,  his  executors,  &c.  Upon  a  farther  advance,  amounting  in 
the  whole  to  17667.  I9s.  3d.,  Holder  upon  the  24th  of  March, 
1798,  released  and  assigned  all  his  remaining  interest  in  the  estate 
to  Spragg,  upon  Spragg's  securing  to  him  an  annuity  of  400Z.  a  year 
for  his  life  ;  and  Spragg  executed  a  bond  in  the  penalty  of  50002. 
for  securing  the  annuity.  By  a  subsequent  agreement  upon  the 
21st  of  May,  1798,  Holder  gave  up  that  annuity  in  consideration  of 
2900/. 

The  bill  was  filed  by  Spra^  against  the  Daniels,  Holder,  and 
Binkes,  the  surviving  trustee  in  the  deed  for  the  benefit  of  the  cred- 
itors, and  Troughton,  another  mortgagee ;  praying  an  account  in 
respect  of  the  surplus,  after  discharging  the  incumbrances  and  exe- 
cution of  the  trusts. 

^Thomas  and  John  Daniel  had  been  consignees  of  part     [*  585] 
of  the  produce ;  and  had  kept  down  their  interest,  and 
retained,  in  respect  of  the  principal  due  to  them,  to  the  extent  of 
6122.  193.  Ad. :  and  part  of  the  produce  had  been  paid  over  by  them 
to  Holder  or  on  his  account. 

This  cause  was  argued  first  upon  the  11th  of  July  1799;  and 
again,  by  the  direction  of  the  Master  of  the  Rolls,  on  the  3d  of 
March  1800. 

Mr.  Richards  and  Mr.  Johnson  for  the  Plaintiff.  The  deed  of 
trust  amounted  in  effect  only  to  a  second  mortgage.  The  mortga- 
gor had  a  right  to  an  account  in  respect  of  the  surplus ;  and  he 
conveyed  all  his  interest  to  the  Plaintiff,  in  consideration  of  money 
paid  and  an  annuity ;  the  latter  being  afterwards  given  up  by  a  new 
agreement  in  consideration  of  20002.  It  is  objected  against  the 
Plaintiff's  right  to  sue,  that  he  purchased  from  a  man  insolvent  in 
two  or  three  capacities  ;  and  it  is  said,  Holder  had  no  interest,  that 
he  could  assign.  There  is  no  doubt,  a  bankrupt  has  an  interest 
in  the  estate,  which  passes  to  his  assignees  ;  and  has  a  right  to  ap- 
ply against  the  assignees  sin  respect  of  the  surplus  either  by  bill  or 
petition.  Then  is  not  that  interest  such  as  he  can  assign  ?  What 
right  have  any  of  these  creditors  to  object  either  against  Holder  or 
his  assignee  ?  Can  it  be  said,  a  mortgagor  cannot  sell  his  equity  of 
redemption  ?  Many  estates  now  depend  upon  such  a  title.  The 
purchaser  takes,  subject  to  the  mortgage.  Holder  had  without 
doubt  a  real  interest  in  the  estate  ;  which  his  heir  at  law  would  have 
taken  by  descent.  The  mortgagee  generally  takes  care  of  himself; 
seldom  lending  more  than  the  value  of  the  estate  ;  and  the  interest 
being  seldom  equal  to  the  rents. 

Mr.  Piggott,  Mr.  Romilly^  and  Mr.  Jordan^  for  the  Defendants 
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Thomas  and  John  Daniel ;  Mr.  jEToff,  for  the  trustee  Binkes ;  and 
Mr.  Bell,  for  the  Defendant  Troughton.  This  is  the  first  instance 
of  such  a  bill.  A  biU  by  a  vendee  of  a  bankrupt  after  the  bank- 
ruptcy and  assignment  has  never  yet  appeared  in  a  Court  of  Equity ; 
and  it  is  impossible  ;  for  the  bankrupt  laws,  and  by  analogy  to  them 
an  Insolvent  Act,  vest  in  the  most  ample  words  all  the  debtor's  in* 
terest  right  and  tide,  in  the  assignees  in  the  one  case,  in  the  Clerk 
of  the  Peace  in  the  other ;  expressly  directing  them,  and  them  only, 

to  sue  for  that  estate  ;  reserving,  it  is  true,  the  surplus  to 
[*  586]     the  debtor ;  which  *  would  necessarily  result  to  him.     That 

surplus  is  personal  estate,  by  the  effect  of  the  bankrupt 
laws,  turning  all  the  leasehold  estate  into  personal  property  for  the 
benefit  of  his  creditors.  It  is  a  mere  right  to  an  account.  The 
surplus  of  the  real  estate  does  not  vest  in  the  heir.  The  trust 
deed  subjected  these  mortgagees  to  a  suit:  but  the  trustee  did 
not  call  upon  them.  The  trustee  has  all  Holder's  interest.  His 
tide  to  the  estate  is  gone ;  and  all,  that  is  left  in  him,  is  a  right  to 
an  account.  It  is  said,  here  are  aJl  the  parties ;  and  therefore  they 
cannot  object.  Will  the  Plaintifi*  redeem  them  ?  Will  he  say,  he 
means  to  redeem  them  all  ?  That  is  all  he  has  to  do.  He  cannot 
be  let  in,  till  he  pays  them  all.  What  satisfaction  would  it  be  to 
foreclose  this  Plaintifi*?  All  the  purchasers  under  the  Act  have  a 
complete  title.  By  that  Holder  is  in  a  perfectly  difierent  situation. 
Before  that  he  had  an  interest  in  him :  but  under  the  Act  a  most 
complete  title  can  be  made,  analogous  to  the  course  of  the  bankrupt 
laws,  subject  only  to  the  existing  incumbrances.  If  any  surplus  re- 
mains, it  is  under  the  Act  to  be  accounted  for  to  Holder.  That 
right  he  cannot  urge  from  curiosity,  and  at  the  expense  of  the  cred- 
itors. He  cannot  have  a  right  to  take  all  accounts  for  the  sake  of 
a  surplus  ;  which  cannot  be  supposed.  The  presumption  is,  that 
there  is  not  enough  for  his  creditors.  It  is  not  pretended,  that  the 
Plaintifi*  has  money  to  pay  the  debts ;  and,  till  they  are  paid,  he 
cannot  have  a  redemption.  Holder  has  nothing  to  do  with  it.  He 
has  released ;  and  put  all  equity  of  redemption  out  of  him.  All 
the  other  parties  remain  exactly,  where  they  were.  Nothing  could 
be  done  as  to  them.  The  parties  standing  2d  and  3d  do  not  desire 
any  thing,  but  that  it  shall  remain  as  it  is ;  thinking  the  mortgagee 
is  doing  best  for  all  by  paying  himself.  The  Defendant  Troughton, 
a  creditor  by  assignment  of  a  debt  prior  to  the  trust  deed  of  1794, 
and  also  by  assignment  of  a  mortgage  subsequent  to  that  date,  filed 
a  bill  to  compel  a  sale  by  Binkes j  the  trustee ;  and  that  suit  stands 
still,  in  order  to  prevent  expense. 

1799.  JulyDih.  Master  of  the  Rolls  [Sir  Richard  Pep- 
per Ar5en].  This  is  a  question  of  very  great  importance:  how 
far  the  Court  has  gone  in  permitting  bills  of  this  nature;  A  learned 
Judge,  Lord  Chief  Justice  Eyre,  whose  loss  the  country  has  great 
reason  to  lament,  sitting  with  me  at  the  Cockpit  a  few  days  ago, 
went  very  much  into  the  question  of  the  propriety  of  entertaining 
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bills  of  this  sort ;  and  was  of  opinion,  that  Courts  of  Equity  had 
gone  too  far  in  supporting  them.  We  cannot  be  so  rigid 
as  Courts  of  Law ;  where  but  one  person  having  the  *  legal  [*  587] 
interest  can  bring  the  suit :  in  equity  it  is  permitted  by  an 
assignee,  and,  I  am  afraid,  in  some  instances,  of  a  partial  interest. 
The  consequence  is,  there  may  be  a  great  number  of  Plaintiffs.  I 
must  see,  whether  it  is  absolutely  necessary,  that  these  other  parties 
must  join  with  the  Plaintiff;  that  the  mortgagees  after  contending 
with  this  Plaintiff,  may  not  be  harassed  by  the  trustee ;  and  find, 
they  have  gained  no  ground.  Therefore  the  trustee  must  be  bound. 
A  bankrupt  cannot  bring  a  bill  certainly  (1).  He  does  not  want  a 
bill  against  his  assignees :  but,  where  he  has  a  clear  interest,  and  the 
assignees  refuse,  the  Lord  Chancellor  upon  petition  would  compel 
them  upon  an  offer  of  indemnity  to  let  him  use  their  names.  My 
doubt  is,  whether  these  other  parties  ought  not  to  be  co-plaintiffs ; 
whether  the  Court,  though  they  do  permit  equitable  interests  to  be 
assigned,  will  not  require,  that  they  shall  come  together:  otherwise 
a  man  may  make  twenty  assignments,  and  each  assignee  may  file  a 
bill.  I  am  very  much  inclined  to  check  the  practice  of  buying  titles 
in  this  Court ;  which  has  of  late  increased  in  an  alarming  degree ; 
and  I  do  not  know,  where  it  will  end.  If  every  man  claiming  to 
be  assignee  of  a  mortgage  may  bring  a  bill  without  the  mortgagor, 
how  will  any  one  take  a  mortgage  ? 

Mr.  Richards,  in  reply.  The  case  of  DetiUin  v.  Gafe,  now  de- 
pending in  this  Court,  is  exactly  upon  this  principle.  The  Plaintiff, 
who  was  completely  insolvent,  filed  the  bill  against  incumbrancers 
and  against  a  trustee  for  general  creditors ;  and  an  account  was 
directed  against  the  Defendants ;  one  of  whom  has  been  in  prison 
above  a  year  for  a  contempt.  The  only  distinction  between  that 
case  and  this  is,  that  bill  was  filed  by  the  insolvent  debtor  himself ; 
and  this  is  by  the  assignee.  That  makes  no  difference.  If  he  had 
died  the  interest  would  have  gone  to  his  representatives.  A  bank- 
rupt has  an  interest  to  release ;  and  without  releasing  he  cannot  be 
a  witness :  if  so,  he  has  an  interest  to  convey  or  assign.  Non  constat 
in  any  case,  that  there  will  be  a  redemption.  If  the  mortgagor  is  a 
pauper,  he  has  a  right  to  a  decree  for  redemption,  if  he  offers  to  re- 
deem ;  though  the  property  may  not  be  worth  it.  What  hardship 
can  there  be  upon  the  mortgagees,  possessing  a  very  ample  security. 
If  costs  are  incurred,  the  costs  are  added  to  the  principal  and  inter- 
est ;  and  are  a  charge  upon  the  property.  The  circumstance,  that 
Troughton,  another  mortgagee,  has  also  filed  a  bill,  is  no  answer. 
The  same  objection  might  be  made  in  every  case,  where  there  are 
several  mortgages.  It  must  come  to  the  question,  whether 
Holder  had  any  interest,  or  not,  in  the  property.  *  The  [*  583] 
Plaintiff  has  the  same  right,  that  he  had,  as  cestui  que  trust 
to  redeem  the  mortgagees,  and  to  call  upon  the  trustee  Binkes  to 

(1)  Post,  BenfiM  v.  SoUmons,  vol.  ix.  77;  Savton  v.  Davis,  xviii.  72 ;  1  Rose, 
79 ;  Hammond  v.  Mioaod,  3  Madd.  158 ;  LLoyd  v.  Lander,  5  Madd.  282. 
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execute  the  trust  and  deliver  up  the  surplus.  He  must  have  an  in- 
terest in  it,  either  as  real  or  personal  estate.  The  doubt,  whether 
possibilities  could  be  assigned,  is  now  at  rest  even  at  law.  They 
were  always  assignable  in  Equity  (1).  A  vendee  cannot  compel  the 
vendor  to  be  Plaintiff.  This  objection,  if  it  prevails,  will  make  it 
impossible  to  sell  an  estate,  subject  to  a  mortgage,  without  an  express 
stipulation,  that  the  mortgagor  shall  suffer  his  name  to  be  used. 
Having  given  up  all  his  interest  he  will  not  consent  to  be  Plaintiff. 
Upon  the  records  of  the  Court  there  must  be  many  instances  of  bills 
by  purchasers  of  equities  of  redemption  ;  and  there  is  no  instance  of 
the  mortgagor  being  a  co-plaintiff.  It  will  disturb  many  titles  to 
alter  this.  Many  titles  have  been  taken  without  any  stipulation  by 
the  mortgagee,  and  without  any  stipulation  by  the  mortgagor  that 
he  shall  suffer  his  name  to  be  used ;  and  then  it  is  impossible  to 
compel  him.  The  danger  apprehended  by  the  Court  does  not  arise 
in  this  cause ;  for  every  person,  who  can  by  possibility  have  an  in- 
terest in  this  equity  of  redemption,  is  before  the  Court.  It  cannot 
be  doubted,  that  a  person  who  has  taken  the  benefit  of  an  insolvent 
debtor's  act,  may  file  a  bill  against  his  trustee,  for  an  account  of  his 
conduct  ;  and  calling  upon  him  to  execute  the  trust,  to  sell  the  es- 
tate ;  and  calling  upon  the  mortgagees  for  an  account  and  a  redemp- 
tion. The  assignment  under  the  act  is  no  more  than  any  other  as- 
signment equally  extensive.  The  circumstance,  that  there  were  two 
conveyances  in  trust  to  sell,  can  make  no  difference  ;  nor,  that  the 
second  is  by  Act  of  Parliament.  In  every  conveyance  for  payment 
of  debts,  all  right,  title  and  interest,  is  conveyed.  Without  doubt 
each  mortgagee  or  creditor  by  judgment  may  file  a  bill  for  redemp- 
tion. Any  person  having  an  interest  in  the  equity  of  redemption 
has  a  right  to  clear  the  incumbrances,  and  get  the  estate ;  and  the 
first  mortgagee  has  no  right  to  refuse  to  be  redeemed  by  any  person 
having  an  interest  in  the  equity  of  redemption.  If  they  all  should 
file  their  bills  at  the  same  time,  the  Court  would  direct  a  reference 
to  inquire,  who  was  entitled  to  redeem.  The  subject  of  inquiry 
upon  a  conveyance  for  payment  of  debts  is,  whether  the  estate  will 
pay  the  whole.  It  is  admitted.  Holder  is  to  be  considered  the  Plain- 
tiff;  and  then  he  has  a  right  to  call  for  an  execution  of 
[*589]  the  trust;  and  he  cannot  *  obtain  it  in  any  way  but  by  a 
bill  in  a  Court  of  Equity ;  for  there  is  no  short  remedy 
under  the  act.  The  persons  making  this  objection  are  mortgagees ; 
who  of  course  are  desirous  of  keeping  the  estate.  The  utmost 
length  the  Court  would  go  in  their  favor  would  be,  to  prevent  them 
from  being  unnecessarily  harassed,  by  imposing  a  condition,  that,  if 
the  money  shall  not  be  paid  at  the  time  limited,  the  equity  of  redemp- 
tion shall  be  foreclosed. 

Aug.  I3th.     The  Master  of  the  Rolls  [Sir  Richard  Pepper 

(1)  A  possibility  coupled  with  an  interest  is  also  devisable.    Perry  v.  PkeiipSj 
ante,  vol.  L  251 ;  see  354. 
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Arden].  This  is  one  of  the  most  extraordinary  cases  ever  brought 
before  the  Court.  I  am  under  great  difficulty  ;  as  I  cannot  find  any 
precise  ground,  upon  which  the  Court  proceeds  as  to  entertaining 
bills  filed  by  purchasers  of  what  are  called  equities.  The  Court  has 
gone  a  great  way,  perhaps  too  far,  in  permitting  persons  to  assign 
over  for  what  is  called  valuable  consideration,  (I  can  hardly  think  it 
so  in  this  case),  rights  in  accounts  to  be  taken  ;  and  it  appears  to  me 
that  a  notion  has  gone  abroad,  that  a  man  may  parcel  out  such  a 
right  to  difierent  persons,  and  every  one  of  those  persons  may  file  a 
bill  pro  interesse  suo.  That  would  be  one  of  the  most  oppressive 
rules,  that  can  be  imagined.  Though  I  have  made  decrees  in  favor 
of  assignees  of  equities  in  something  like  such  a  situation,  I  am  by 
no  means  persuaded,  that  it  is  competent  to  a  man  to  do  so.  On 
the  contrary,  I  think  this  Court  ought  to  interpose.  Consider,  how 
far  this  Plaintiff  is  in  such  a  situation.  The  bill  states  this  curious 
case.  Holder,  seised  of  this  estate,  subject  to  mortgages,  and  being 
otherwise  much  indebted,  in  1794  conveyed,  subject  to  an  annuity  of 
4002.  a  year  for  himself  for  life,  to  a  trustee  for  the  payment  of  his 
creditors.  In  October  1795  this  unfortunate  man  was  so  much  dis- 
tressed as  to  be  actually  under  the  necessity  of  taking  the  benefit  of 
an  Insolvent  Act ;  by  which  his  annuity  of  400/.  a  year  was  given 
up  to  his  creditors ;  and  he  was  entitled  to  nothing  more  than  what 
should  remain  after  paying  his  creditors.  He  was  exactly  in  the  sit- 
uation of  a  bankrupt.  The  conveyance  under  the  Insolvent  Act 
was  made  in  October  1795 ;  and  in  December  the  first  transaction, 
upon  which  this  bill  is  founded,  took  place ;  and  this  is  the  state- 
ment of  the  Plaintiff's  own  bill ;  that  Holder  being  previously  in- 
debted to  the  Plaintifi*  to  the  amount  of  750/.  offered  to  secure  the 
same  upon  the  said  plantation  and  his  annuity  of  400?.  a  year ;  and 
conveyed  accordingly.  He  had  no  such  annuity.  The  bill  then 
states  a  subsequent  advance  by  the  Plaintiff  to  the  amount  of  17662. 
I9s.  3d. ;  upon  which  Holder  released  and  assigned  all  his  remaining 
interest  to  the  Plaintiff  upon  his  securing  an  annuity  of  400?.  a  year  for 
the  life  of  Holder  ;  and  the  Plaintiff  executed  a  bond  in 
the  *  penalty  of  5000Z.  for  securing  that  annuity.  This  [*  590] 
was  an  absolute  conveyance,  subject  to  the  trusts  of  the 
said  deed  and  the  prior  charges.  This  is  not  all :  but  upon  the  21st 
of  May  1798  Holder  proposed  to  give  up  the  annuity ;  and  in  con- 
sequence of  800Z.  actually  paid  to  him,  for  so  it  is  charged,  and  pro- 
missory notes  for  2100Z.  that  proposal  was  carried  into  execution  ; 
and  the  Plaintiff  being  so  entitled  modestly  comes  into  this  Court ; 
calling  for  a  redemption  and  an  account  from  the  trustees.  The 
worst  part  of  the  story  is  the  answer  put  in  by  Holder ;  admitting 
all  these  facts  to  be  true ;  that  he  received  all  this  money,  and  join- 
ed in  these  deeds ;  and  he  is  at  this  time  receiving  an  allowance  of 
three  guineas  a  week  from  the  mortgagees.  I  cannot  permit  the 
Plaintiff  to  state  this  story;  As  to  the  mortgagees  I  never  had  any 
doubt,  that  he  could  not  redeem.  In  the  case  of  bankruptcy  only 
the  assignees  could  file  the  bill.     The  bankrupt  might  apply  to  the 


590  SPRAGG  V.  BINKES.  [1799-1800. 

Lord  Chancellor  in  a  short  way ;  bat  could  not  redeem.  What 
made  me  take  so  much  time  upon  this  was,  that  I  thought,  the  insol- 
vent debtor  might  file  a  bill  in  this  Court,  if  the  assignees  did  not 
in  a  certain  time.  The  act  of  21  Geo.  III.  (1^,  requires  the  as- 
signees to  do  what  can  hardly  be  done,  to  sell  in  three  months. 
They  could  hardly  do  that ;  and  in  this  instance  it  was  an  equity  of 
redemption ;  and  an  account  was  to  be  taken.  It  is  siud,  and  I 
rather  think  so,  that  it  is  illegal  to  purchase  from  a  person  in  this  sit- 
uation. I  am  under  vast  difficulties  as  to  these  assignments  of  equi- 
ties. It  is  very  difficult  to  draw  the  line.  To  say,  there  can  be  no 
assignment  of  such  a  subject,  would  be  against  all  practice :  but 
then  it  must  be  a  fair  case. 

The  Court  proposed  that  the  bill  should  be  dismissed  against  the 
mortgagees ;  and  that  the  account  against  the  trustee  should  be  tak- 
en under  this  bill ;  but  ui>on  a  statement,  that  Holder  was  in  a  de- 
ranged state  of  mind,  that  his  answer  was  put  in  by  Spragg,  and  the 
transaction  passed,  when  both  of  them  were  in  prison,  the  bill  was 
dismissed  with  costs.  

1.  ToiT  collusion  between  the  responsible  party  and  the  party  who  oaght  to 
sue  for  the  benefit  of  another,  may  give  such  third  person  a  fair  claim  to  be  per- 
mitted himself  to  institute  and  conduct  all  necessary  proceedings ;  see,  antty  note 
2  to  UUenon  v.  MauTj  2  V.  95 ;  but  that  proceedings  by  bill  will  be  discoun- 
tenanced, whenever  the  requisite  relief  may  be  obtained  in  a  shorter  and  cheaper 
mode;  see  note  4  to  the  same  last-cited  case. 

2.  A  mere  general  charge  of  collusion  on  tlie  part  of  his  assignees  will  not  sus- 
tain a  bill  for  relief  brought  by  a  bankrupt ;  Ber^kld  v.  Solomom,  9  Ves.  77 ;  iSbt- 
ion  V.  Davw,  18  Ves.  72,  or  by  a  debtor  who  has  taken  the  benefit  of  the  Insol- 
vent Act,  and  thereby  vested  lus  right  to  sue  in  the  assignees.  Botuer  v.  Hughes^ 
1  Anstr.  101.  But  a  bankrupt  may  file  a  bUI  for  discovery,  in  aid  of  a  defence  of 
law,  and  that  any  accounts,  without  which  the  discovery  would  be  unavailing  or 
incomplete,  may  be  taken.  Lotxmdts  v.  Taylor,  1  Mad.  425.  But  this  must  of 
course  be  understood  only  of  cases  in  which  the  action  is  not  brought  under  the 
direction  of  the  Great  Seal,  which  has  prescribed  the  course  of  proceeding. 
There  may  be  cases  in  bankruptcy  in  which  the  Court  would  order  a  bill  of  dii- 
coveiy  to  be  filed ;  but  where  an  order  has  been  made,  in  bankruptcy,  for  leave  to 
bring  an  action,  with  a  direction  that  the  bankruptcy  shall  not  be  set  up  to  defeat 
such  action,  wMch  is  moreover  not  left  liable  to  the  incidents  of  a  common  action, 
but  accompanied  with  a  special  direction  for  the  production  of  all  papers,  &.c 
both  in  the  Master's  office  and  at  the  trial ;  should  the  bankrupt  file  a  bill  of  dis- 
covery, it  would  bo  indispeasably  necessary  to  stop  the  proceedings  imder  such  a 
bill,  which  miffht  otherwise  involve  the  absurdity  of  an  application  to  the  holder 
of  the  Great  Seal,  sitting  in  Chancery,  to  grant  an  injunction  against  a  proceed- 
ing at  law,  which  he  had  himself  ordered  when  sitting  in  bankruptcy.  If,  indeed, 
the  production  of  all  papers,  &c.  as  ordered,  were  defeated  by  a  tnck  at  the  first 
trial,  the  Lord  Chancellor  would  order  the  question  to  be  tried  again,  though  it 
was  put  in  the  form  of  an  action.  But  if  a  bill  of  discovery  could  be  sustain^  in 
such  a  case,  the  jurisdiction  in  bankruptcy  might  be  suspended,  during  all  the 
proceedings  in  a  suit  of  Chancery,  and  upon  appeal  to  the  House  of  Lords.  Cooke 
V.  MarsJi,  18  Yes.  210;  Ex  parte  Coles,  Buck,  299. 

3.  A  plea  of  the  plaintiflTs  bankruptcy  cannot  be  admitted  in  bar  of  a  suit,  un- 
less it  aver,  distinctly,  all  the  successive  facts  establishing  the  commission.  Corie- 
Um  V.  Leiehton,  3  Meriv.  671.  A  plea  of  this  nature  must,  also,  be  put  in  on  oath. 
Josep/i  v.  Tuckey,  2  Cox,  44. 

(1)  c.  ea 
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4.  A  bankrupt  cannot,  in  the  first  instance,  file  a  bill  against  a  debtor  to  his 
estate,  on  the  ground  of  the  invalidity  of  the  commission  a^nst  him,  or  (as  we 
have  seen)  upon  a  bare  allegation  of  collusion  between  his  assignees  and  his 
debtor:  the  proper  course  for  him  to  pursue  would  be,  in  the  one  case,  to-bring  an 
action  to  try  the  validity  of  the  commission;  or  to  apply,  in  the  other  case,  by 
petition,  for  the  removal  of  the  assignees ;  or  that  he  may  be  permitted  to  use 
their  names  in  an  action  indemnifying  them.  Hammond  v.  Mwood^  3  Mad.  158 ; 
Ber^idd  v.  Solonums,  9  Yes.  84. 

5.  It  is  a  common  practice  in  Ireland,  to  decree  a  sale  of  a  morteaffed  estate, 
instead  of  a  foreclosure :  Giffard  v.  Hortj  1  Sch.  &,  Lef.  387 ;  Lighibowme  v. 
Siffifty  2  Ball  &  Bea.  211 ;  Jd'Donoueh  v.  SheuMdge,  2  Ball  &  Bea.  563:  the 
same  course  is  followed  in  the  West  Indies :  Beckford  v.  Kembk,  1  Sim.  &>  Stu. 
15:  and  in  those  countries,  if  the^sale  produce  more  than  Uie  debt,  the  surplus 
ffoes  to  the  mortga^r;  if  less,  the  mortgagee  has  his  personal  remedy  for  the 
difference.  But  this  rule,  though  (as  said  by  Lord  Erskine)  more  analogous  to  the 
relative  situation  of  borrower  and  lender,  is  not  adopted,  with  respect  to  bills  of 
foreclosure,  in  English  Courts  of  Equity ;  which,  as  in  the  principal  case,  never 
decree  a  sale  unless  by  consent  of  the  mortgagee ;  Perry  v.  Barhar^  13  Yes.  205 ; 
GooduTY.Mdon,  18  \ea.  S3;  PoslUthwaUe  v.  B^,^  2  Swanst  257 ;  or  at  any 
rate,  only  in  those  instances  in  which  the  bill  is  taken  pro  confeaso.  Dashwood  v. 
Biihazeyt  Mosely,  196.  Of  course,  a  mortgagee  cannot  subsequently  object  to  a 
sale  when  he  has  framed  his  bill  for  that  veiy  relief:  Damd  v.  SldpwdK,  2  Brown, 
J55;  KSrkhtm  v.  SimUi,  1  Yes.  Sen.  261 ;  How  v.  Vigura,  1  Cha.  Rep.  33:  but 
where  no  such  consent  on  his  part  is  nec^i^rily  to  be  implied,  a  mortgagee  can 
never  be  compelled  to  submit  to  a  sale  or  to  relinquish  the  estate  until  henas  the 
mortgage  money  actually  in  his  own  hands.  PostUthtoaUe  v.  Bhfi\t^  2  Swanst. 
257.  When  a  mortgi^d  estate  devolves  upon  an  infant,  if  the  mortgagor  will 
consent  to  a  sale,  a  rererence  may  be  had  to.  the  Master,  to  inquire  and  report 
whether  that  course  will  be  for  the  benefit  of  the  infant;  Mondey  v.  Mondty^  2  Y. 
&.  R  224 ;  instead  of  making  the  usual  decree  of  foreclosure  against  him,  with  a 
day  to  show  cause  when  he  attains  his  age  of  twenty-one  years.  ChodUr  v.  Mi- 
ton,  18  Yes.  83;  Spmcer  v.  Bwfes,  4  Yes.  371. 

6.  The  equity  which  a  plaintiff  offers  on  his  own  part,  by  his  bill,  ought  to  quad- 
rate wiUi  the  decree  which  he  asks ;  and  the  right  of  the  mortgagee  to  his  money 
cannot  be  changed  by  the  act  of  the  mortgagor  in  creating  a  trust:  the  trustees 
can  have  no  farther  right,  as  against  the  mortgagor,  than  to  redeem ;  and  if  they 
bring  a  biU  not  properly  framed  for  that  purpose,  the  defect  furnishes  a  sufficient 
cause  of  demurrer.    M'Donough  v.  Snavbndge,  2  Ball  &  Bea.  562, 564. 
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SITTINGS  BEFORE  MICHAELMAS  TEEM. 

[41  Geo.  III.  1800.] 


GARDINER  v.  EDWARDS. 

[1800,  Nov.  a] 

The  writ  of  JW  exeat  regno  refused:  the  circamstances  not  afibrdinor  a  sufficient 
ground,  (a)      i 

Mr.  Owen  moved,  that  a  writ  of  Ne  exeat  regno  might  issue 
against  the  Defendant  on  the  following  circumstances,  stated  by  the 
i^ffidavit  of  the  PlaintifT. 

Richings  by  deed  of  gift,  dated  the  22d  of  March  1799, 

gave  all  his  property  to  the  Plaintiff  Sarah  Gardiner  and  the  Defend- 
ant William  Edwards ;  in  trust  for  himself  for  life ;  and  after  his  de- 
cease to  pay  several  sums  to  different  relations,  and  also  400/.  to  the 
Plaintiff  and  800/.  to  the  Defendant.  By  his  will  executed  in  May 
1799  he  appointed  the  Plaintiff  and  Defendant  his  executors ;  and 
died  soon  afterwards.  The  Defendant,  who  was  a  mariner,  i>ossess- 
ed  himself  of  property  belonging  to  the  testator,  to  the  amount  of 
1000/.,  as  the  deponent  believes ;  and  after  the  testator's  death  the 
Defendant  possessed  himself  of  other  property  ;  and  in  the  whole  he 
has  i>ossessed  about  2000/. 

The  affidavit  then  suggested,  that  the  Defendant  intended  to  go 
abroad ;  that  he  had  declared  his  intention  of  going  to  America 
without  executing  the  trusts  of  the  deed ;  having  been  accused  of 
the  murder  of  the  testator :  but  the  grand  Jury  had  thrown  out  the 
bill.     The  Plaintiff  also  suggested,  that  she  was  in  danger  from  the 

Defendant. 
[*  592]  *  Mr.  Owen  in  supf>ort  of  the  motion  observed,  that  the 
Lord  Chancellor  had  said  (1),  this  is  an  application  to  the 
discretion  of  the  Court ;  not  in  the  nature  of  an  application  to  hold  to 
bail ;  and  whether  the  property  belongs  to  the  next  of  kin,  or  to  the 
persons  claiming  under  the  trust  deed,  it  would  be  right  to  secure  it, 
to  prevent  injustice. 

Lord  Chancellor  [Loughborough].  It  is  too  general  aground 
to  take  for  supporting  this  writ  or  any  other  proceeding  in  this  Court, 
that  I  will  act  generally  to  prevent  injustice  (2).  The  affidavit  does 
not  even  state,  that  the  Plaintiff  is  in  the  possession  of  the  deed ; 
and  she  swears  to  the  very  words  of  it.     The  next  of  kin  do  not  ap- 


(a)  See  1  Barbour,  Ch.  Pr.  647-6.'57;  Lub6,  Eq.  PL  (Ist  Am.  ed.)  58,  59;  De 
Carriere  v.  De  CaUonne^  cmie,  4  V.  577,  note  (a),  and  cases  there  collected. 
'"'  .^n/c,  vol.  iv.  590. 

See  Beames's  Ae  exeat  Eegno,  83. 
VOL.  V.  35* 


(1) 
(2)1 
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ply.  I  understand  their  title ;  for  if  there  is  no  will,  that  can  be  sup- 
I>orted  in  the  Ecclesiastical  Court,  they  have  a  clear  right ;  and  in 
such  a  case  perhaps  I  might  interfere  for  them.  But  the  whole  of 
this  case,  when  I  read  it,  is  completely  suspicion,  and  altogether  an 
extravagant  story.  The  Plaintiff  and  Defendant  obtain  this  trust 
deed  from  this  man.  He  gives  them  these  sums ;  and  gives  some 
small  sums  to  other  relations.  Then  he  makes  a  will ;  and  makes 
them  executors.  The  affidavit  then  stated  pretty  broadly,  that  the 
Defendant  murdered  him.  The  Grand  Jury  threw  out  the  bill. 
The  Plaintiff  then  represents,  that  she  is  in  danger  from  the  Defend- 
ant ;  and  instead  of  applying  for  security  of  the  peace,  a  Supplicavit 
is  part  of  the  prayer.  I  do  not  see  any  ground.  She  has  no 
present  right.  There  is  no  written  document ;  nothing  but  this 
strange  story. 

No  order  was  made  (1).        

1.  TuAT  a  plaintiff  must  show  an  tquxtahU  title  to  relief,  before  he  is  entitled 
to  claim  the  assistance  of  the  Court  of  Chancery ;  see,  cmU^  note  2  to  MoBdy  v. 
Virgin,  3  V.  184. 

2.  As  to  the  general  doctrine  with  respect  to  the  grounds  upon  which  the  writ 
of  wc  extat  issues ;  see  the  notes  to  Dt  Carritn  v.  De  Calonne,  4  V.  577. 
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[1800,  July  21 ;  August  11.] 

SETTLCMErrr  reformed  in  fayor  of  the  younger  children  against  the  heir  of  the 
mother,  claiming  the  reversion,  by  a  letter  from  her  on  the  marriage  of  her 
daughter,  stating  the  intention,  (a) 

Settlement  after  marriage  reformed  in  favor  of  the  issue  a^nst  the  deyisee  of  the 
husband,  claiming  under  the  reversion,  by  his  letter  of  instructions  for  drawing 
the  settlement:  but  this  equity  did  not  prevail  against  creditors,  [p.  596,  note.] 

Settlement  to  such  uses  as  the  husband  and  wife  shall  jointly  appoint,  and  in  de- 
fault of  such  appointment,  to  them  for  life ;  and  after  tlie  decease  of  the  survivor 
to  the  use  of  all  or  any  of  the  child  or  children  of  them  in  such  shares  and  pro- 
portions and  for  such  estate  and  estates,  term  or  terms,  and  pajrable  at  such 
time  or  times  and  in  such  manner  and  form,  as  the  husband  should  by  deed  or 
will  appoint;  and  in  default  thereof  to  him  and  his  heirs.  The  event,  upon 
which  the  last  limitation  depends,  is  default  of  appointment,  not,  of  children, 
[p.  596,  note.] 

Bt  indentures  of  lease  and  release  previous  to  the  marriage  of 
John  Kilvington  and  Elizabeth  Orfeur,  dated  the  26th  and  27th  of 
April,  1742,  freehold  estates,  of  which  Elizabeth  Orfeur  was  seised 

(1)  Roddam  v.  HdheringUm,  RxisatU  v.  Mnu  aide,  91,  96,  [and  the  notes  in 
these  pages,  in  this  edition.]  Dt  Carriere  v.  Ik  Oatonne,  vol.  iv.  577,  [note  (a)] 
and  the  note,  598.  _ 

(a)  1  Story  Eq.Jur.§  159,  §160;  U.  States  v*  JMuniwJ,  5 Mason,  577 ;  Huniy. 
Rovsmaniere,  1  Peters,  13. 

The  power  of  a  Court  of  equity  of  general  jurisdiction  to  reform  or  rectify  con- 
tracts is  not  within  the  jurisdiction  of  the  Supreme  Judicial  Court  of  Massachu- 
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in  fee,  were  conveyed  in  consideration  of  the  marriage  and  other 
considerations  therein  mentioned  to  trustees,  their  heirs  and  assigns, 
to  the  use  of  Elizabeth  Orfeur  till  the  marriage ;  and  after  the  mar- 
riage to  the  use  of  John  Kilvington  and  Elizabeth,  his  wife,  for  and 
during  their  natural  lives  and  the  life  of  the  longer  liver  of  them, 
and  from  and  after  the  decease  of  John  Kilvington  and  Elizabeth 
his  intended  wife,  and  of  the  survivor,  to  the  use  and  behoof  of  all 
and  singular  the  children  of  the  said  Elizabeth  by  the  said  John 
Kilvington  lawfully  begotten,  sons  and  daughters,  share  and  share 
alike,  as  tenants  in  common  and  not  as  joint-tenants ;  and,  in  de- 
fault of  such  issue,  to  the  said  Elizabeth,  her  heirs  and  assigns  for 
ever. 

The  issue  of  this  marriage  was  two  sons,  John  Kilvington,  and 
Henry  Medley  Kilvington,  and  three  daughters ;  of  whom  two  died 
in  the  life  of  their  parents  under  the  age  of  twenty-one,  and  with- 
out is^ue,  and  before  the  birth  of  the  other  children.  In  1768, 
after  the  death  of  John  Kilvington  the  father,  Jeremiah  Barstow 
married  the  surviving  daughter  Dorothy.  Elizabeth  Kilvington  died 
in  1778;  leaving  John  Kilvington  her  eldest  son  and  heir  at  law. 
Upon  her  death  her  two  sons  and  Barstow  in .  right  of  his  wife 
entered ;  and  they  received  the  rents  in  thirds  till  the  death  of  John 
Kilvington  the  younger  in  1788:  who  by  his  will  made  a  general 
disposition  of  all  his  real  and  leasehold  estates  to  his  wife  and  two 
other  persons  in  trust.  The  trustees  brought  an  ejectment  for  tl^ee 
fifths,  in  which  a  special  verdict  was  found  for  the  Plaintiffs  in  the 
action ;  who  upon  the  argument  of  that  verdict  in  the  Coui^t  of 
King's  Bench  obtained  judgment.. .  ,  . 

The  bill  was  filed  by  Mr.  and  Mrs.'  Barstow  and  on  behalf  of  the 
infant  Henry  Medley  Kilvington,  against  the  infant  son  and  heir  of 
John  Kilvington  the  younger,  and  against  his  widow  and  the  other 
devisees  in  trust  with  her  uilder  his  will ;  charging,  that 
[*  594]  '^  the  settlement  was  intended  as  a  provision  for  the  issue 
of  the  marriage ;  and  the  intention  of  all  the  parties  was, 
that  the  estate  should  be  settled  so  as  to  vest  estates  of  inheritance 
in  the  children ;  and  so  that  Elizabeth  Kilvington  should  take  the 
reversion  only  in  default  of  all  issue.  Ui>on  the  marriage  of  the 
Plaintiff  Barstow  it  was  represented  to  him  by  Elizabeth  Kilvington, 
that  the  estate  was  so  settled,  that  it  belonged  to  Dorothy  Kilving- 
ton and  her  two  brothers,  as  tenants  in  common  in  tail  or  in  fee, 
subject  to  the  life-estate  of  Elizabeth  Kilvington  ;  and  so  that  upon 
her  death  Dorothy  would  become  entitled  in  tail  or  in  fee  to  one 
third.  Therefore  Mrs.  Kilvington  demanded,  that  Barstow  should 
before  the  marriage  settle  100/.  a  year  out  of  his  own  property ;  and 
she  wrote  the  following  letter  to  him,  dated  the  16th  of  December, 
1768: 

setts.  Leach  v.  Leach,  18  Pick.  68;  DwigM  v.  PomeroVj,  17  Mass.  303;  Bahcodi 
V.  Smiih^  22  Pick.  61,  70.  See  farther  on  this  subject,  'Pemba'  v.  MaihcrSy  1  Bnx 
C.  C.  (Am.  ed.  1844)  54,  notes ;  TUton  v.  Tilion,  9  N.  Hamp.  391 ;  (yCallaghan 
V.  Cooper,  attic,  117 ;  and  RandaU  v.  fVUlif,  ante,  262,  and  the  notes  to  those  cases 
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<<  My  brother  desired  me  to  acquaint  you  in  case  of  your  agreeing 
to  my  proi>08al  to  settle  a  hundred  a  year  out  of  your  estate  upon 
my  daughter  that  you  shall  upon  my  death  be  entitled  to  an  equal 
share  with  my  two  sons  in  my  estate  at  North  Duffield  besides  the 
1500/.  left  by  her  father's  will.  This  Mr.  Orfeur  desires  me  to  in- 
form you  of;  as  we  suppose,  you  do  not  know  it.  Indeed  the  small 
estate  was  my  own  befoi]|B  marriage  with  Mr.  Kilvington.  I  agreed 
with  him,  it  should  be  settled  equally  upon'  our  children  for  ever  if 
we  had  any." 

The  bill  farther  charged,  that  ui>on  the  faith  of  this  letter  Barstow 
settled  100/.  a  year.  The  prayer  was,  that  the  settlement  may  be 
rectified,  so  as  to  convey  two  thirds  of  the  estates  to  the  Plaintiffs 
respectively  in  tail  or  in  fee ;  and,  if  the  Court  shall  be  of  opinion, 
that  the  Plaintiffs  are  not  entided  to  that,  that  the  Plaintiffs  Barstow 
and  his  wife  may  be  declared  entitled  under  the  said  letter,  contract, 
or  agreement,  with  Elizabeth  Kilvington,  to  one  third ;  and  that  a 
conveyance  may  be  directed  accordingly. 

The  Plaintiffs,  in  order  to  prove,  that  John  Kilvington  the  younger 
constantly  acknowledged  their  title  to  two  thirds,  produced  in  evi- 
dence accounts,  showing,  that  after  the  death  of  Mrs.  Kilvington 
the  rents  were  divided  in  thirds  till  the  death  of  John  Kilvington, 
and  a  letter  from  him  to  Mrs.  Barstow,  dated  March 
6th,  1788,  stating  that  their  brother  Medley  was  *  desirous  [*  595] 
either  to  have  the  estate  sold  by  them  all  or  divided  ;  and 
recommending  her  to  join  in  a  sale ;  as  it  was  a  very  small  matter 
to  divide  in  three ;  and  an  undivided  share  would  sell  to  great  dis- 
advantage ;  and  observing,  that  her  share  of  the  purchase-money 
might  be  so  settled  as  to  be  as  much  her's  as  the  estate  was. 

The  Plaintiffs  also  went  into  evidence  of  declarations  by  Mrs. 
Kilvington  in  her  life. 

The  answers  did  not  admit  the  intention  suggested  by  the  bill  as 
to  the  settlement.  They  submitted,  that  the  estates  are  to  be  divid- 
ed into  five  parts ;  that  two  fifths  vested  into  the  two  deceased 
daughters  for  their  lives  only  ;  that  John  Kilvington,  as  heir  to  his 
mother,  became  entitled  to  two  fifths,  and  also  under  the  setUement 
in  his  own  right  to  one  fifth ;  and  the  Plaintiffs  to  the  other  two 
fifths  respectively  for  their  lives.  The  Defendants  insisted  that  no 
representation  of  the  mother  could  alter  the  legal  efifect  of  the  set- 
tlement. They  suggested,  that  the  Plaintiff  Barstow  received  a  for- 
tune adequate  to  the  settlement ;  and  submitted,  whether  he  became 
a  purchaser  of  one  third  of  the  estate,  and  whether  the  Defendants 
are  bound  to  fulfil  the  contract  of  Elizabeth  Kilvington  to  the  extent 
of  what  Johp  Kilvington  took  by  descent  from  her. 

The  Attorney  General,  [Sir  John  Mitford],  and  Mr.  King,  for  the 
Plaintiffs.  Randal  v.  Randal  (I)  is  a  case  of  the  same  kind,  as  to 
mistake  in  the  formation  of  the  settlement.  In  this  case  Mrs.  Kil- 
vington has  by  writing  declared,  what  the  agreement  was ;  which 

(!)  2P.  Wms.  464 ;  Doran  v.  Ross,  arUe^  vol.  L  57. 
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shows,  the  settlemeDt  was  a  mistake  :  .the  intention  being,  that  the 
estate  should  be  given  to  all  the  children,  and  to  her  only  in  case 
there  should  be  no  children.  In  Taylor  v.  Radd,  which  was  much 
agitated  before  Lord  Thurlow,  he  laid  down  the  rule  with  great  lati- 
tude ;  that  if  a  mistake  appears,  it  is  as  much  to  be  rectified  as  a 
fraud ;  though  his  Lordship  thought,  there  was  no  mistake  in  that 
case.  There  have  been  many  cases  of  bonds,  where  the  sum  has 
been  mistaken.  All  thote  cases  are  referred  to  in  Bum  v.  Bum  (1). 
P^  cQf:i  ^^'  ^^  ^^^  ^^^^  ^^  ^  mistake  in  a  i>olicy  of  insurance.  In 
[   owj     ^  j^jj^ng  V.  qmnchant  (2)  it  was  held,  that,  if  the  fact  of 

(1)  .^nU,  voL  iii.  57a 

(2)  The  AUomty  General  [Sir  John  MUford^  cited  this  case  from  the  following 
manuscript  note,  with  which  the  Reporter  has  been  favored : 

Husband  and  wife  after  marriage  convey  the  wife's  estate  to  such  uses  as  they 
shall  jointly  appoint,  and  in  default  of  such  appointment,  to  them  for  life,  and 
after  the  decease  of  the  survivor  to  the  use  and  behoof  of  all  or  any  of  the  child 
or  children  of  them  in  such  shares  and  proportions  and  for  such  estate  and  estates 
term  or  terms,  and  payable  at  such  time  or  times,  and  in  such  manner  and  form  as 
the  husband  should  by  any  deed  or  deeds  or  other  instrument  in  writing  or  by  his 
last  will  and  testament  direct,  declare,  limit  and  appoint:  and  in  defavU  thereof  to 
the  husband,  and  his  heirs  and  assijpis  for  ever. 

The  wife  died;  leaving  Plaintiff  the  son;  having  first  mortgaged  the  estate 
with  her  husband. 

The  husband  died ;  making  no  appointment  to  the  son,  but  devising  it  by  will 
to  Mrs.  Quinchant  his  secondwife. 

Bill  by  the  son;  who  claims  the  estate. 

Question,  Whether  the  words  "  and  in  default  thereof"  should  be  in  default  of 
appointment  by  the  husband,  or  in  default  of  the  children  of  the  marriage. 

The  creditors  claimed  it  as  assets. 

A  letter  from  the  husband,  containing  the  instructions  for  the  drawing  the  set- 
tlement ;  directing,  that,  if  he  died  without  issue  by  her,  he  was  to  have  me  power 
of  disposing  of  it 

Lord  Chancellor.  By  the  opinion  I  am  of,  it  will  not  be  necessaiy  to  deter- 
mine some  points  upon  this  settlement,  that  arc  of  real  difficulty. 

The  claim  against  the  present  Plaintiff  is  hard ;  to  take  away  the  estate  from 
him. 

Ist,  Upon  the  construction  of  the  deed. 

2d,  If  that  against  the  Plaintiff,  whether  he  may  not  pray  relief  upon  the  head 
of  mistake^  to  have  the  limitations  rectified  by  the  letter  of  instructions. 

3d,  If  he  may,  how  far  it  is  to  extend,  whether  over  the  whole  estate,  or  some 
part,  upon  a  new  appointment  supposed  to  have  been  made,  when  the  estate  was 
aflerwards  mortgaged. 

1st,  It  is  a  deed  of  voluntary  settlement  to  trustees  after  marriage. 

The  only  question  is  upon  the  words  "  in  default  thereof  of  issue  or  appoint- 
ment—  if  the  latter,  the  issue  are  to  take  nothing,  if  he  makes  no  appointment 

The  Plaintiff  says,  the  latter  is  an  unreasonable  and  unnatural  construction  of 
the  mother's  intention.  Upon  the  deed,  which  is  inter  vivos^  and  of  le?al  limita- 
tion, the  words  of  it  must  prevail.  I  am  much  disinclined  to  do  it :  but!  must  be 
of  opinion,  that  it  means  in  default  of  appointment :  if  any  estate  had  vested 
without  appointment,  I  should  have  been  of  a  different  opmion;  but  there  are 
none :  it  is  only  to  the  child  he  appoints. 

It  is  expressed,  as  it  was  upon  Lord  Sunderland's  will,  *  to  sut^  children  as  he 
appoints  and  for  such  estates.  If  they  had  been  out,  and  there  had  been  only  the 
word  *^  proportions f^*  it  might  have  been  said,  that  it  related  only  to  the  case  of 
more  chilaren  than  one. 

I  do  not  go  on  strict  rule,  that  words  must  relate  to  the  next  antecedent  That 
has  many  exceptions  and  limitations ;  never  applied  to  the  next,  if  improper,  f 

«  The  Duke  qf  Marlborough  ▼.  Lord  Godolphm,  2  Ves.  CI. 
t  See  TheUutwn  v.  WootS^ord,  ante,  vol.  iv.  227. 
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mistake  could  by  the  instructions  or  by  other  means  be  established, 
there  could  be  no  doubt  as  to  the  relief. 

Another  circumstance  in  this  case,  which  gives  a  clear  right 
as  to  Mrs.  Barstow,  putting  mistake  out  of  the  question,  is, 
that  Mrs.  Kilvington  held  out   to   Mr.  Barstow,   that  upon   her 

I  go  on  thid: — they  must  refer  to  some  accident  to  happen,  or  event  to  be 
done,  before  it  can  vest:  the  appointment  of  the  father.  They  do  not  consider, 
that  by  this  limitation  any  estate  can  vest  in  both  or  either  of  the  children. 

But  the  Plaintiff  says,  the  limitation  to  the  husband  in  default  thereof 
Trill  be  a  *  springing  use  or  contingent  remainder,  and  then  in  meantime     [*  597] 
the  estate  goes  by  cbscent  to  heir ;  who  is  first  son.    Cannot  be  a  spring- 
ing use,  because  it  is  in  default  of  issue  generally ;  too  remote  either  on  will  or 
deed. 

Cannot  recover.  —  I  would  not  say  if  the  intention  would  warrant  it,  but  it  may 
be  good  on  default  of  issue  of  a  stranger :  one,  who  takes  nothing  by  the  deed : 
but  the  contingency  has  not  happened,  they  say;  and  so  it  descends — that  is 
impossible  to  be  agreeable  to  the  intention  of  the  parties :  because,  if  there  had 
been  daughters  and  no  sons,  and  husband  died  before  the  wife,  and  she  had  a  son 
by  a  second  husband,  that  son  would  have  carried  off  the  estate  from  the  issue  of 
this  marriage.    It  was  not  that  view. 

I  cannot  make  this  construction  upon  these  words :  but "  thereof^  must  refer  to 
some  act  described  before  the  appointment 

Yet  I  am  clearly  of  opinion,  that  the  husband  and  wife  were  mistaken,  and  that 
they  apprehended,  the  word  "  thereof^  meant  in  default  of  children. 

They  acted  accordingly ;  yet  if  it  had  stood  singly  upon  the  deed,  the  deed 
must  have  had  its  legal  operation.    That  brings  it  to  the  second  question. 

2d,  The  letter  is  admitted ;  and  that  in  consequence  of  the  letter  the  settlement 
was  drawn  and  in  pursuance  of  it  The  letter  is  without  date,  and  not  proved 
when  wrote,  or  received,  and  therefore  it  could  not  affect  the  mortgages,  if  the 
party  intended  to  do  it;  but  between  Plaintiff  and  Quinchant  and  his  wife,  who 
was  second  wife  to  Jeiddns,  and  his  devisee,  a  material  question  arises ;  for  Plain- 
tiff says,  the  instructions  were  mistaken.  It  is  said,  I  ought  not  to  take  this  as 
the  only  instructions :  but  I  think,  it  does  not  appear,  that  there  were  any  other 
instructions,  and  it  is  admitted,  that  the  settlement  was  made  in  consequence  of 
this  letter. 

What  limitation  would  have  pursued  these  instructions  ?  Not  to  any  particu- 
lar child,  but  "to  such  as  we  shall  think  proper,"  these  are  the  words  of  the  letter 
in  relation  to  the  children.  Yet  the  lawyer  has  made  some  mistakes ;  for  he  has 
made  it  subject  to  the  appointment  of  the  husband  only ;  it  should  have  been  hus- 
band and  wife.  So  the  other  provision :  **  He  to  have  the  power  over  it,  if  he 
had  no  issue  by  her."    What  limitations  would  have  been  proper  ? 

Why  to  vest  it  in  the  children  in  some  way  or  other ;  and  if  there  should  be. 
no  issue,  to  the  husband — and  "  issue  "  takes  m  "  children  "  and  all  sorts  of  limi- 
tations among  them. 

But  objected,  that  where  a  man  comes  to  rectify  a  settlement  from  mistakes,  he 
should  not  only  show,  there  was  some  mistake,  but  what  the  mistake  was ;  and 
what  limitations  should  have  been  made  instead  of  those  made :  how  else  can  the 
Court  tell  how  to  rectify  it  ?  It  is  right,  and  if  it  is  not  done,  the  legal  operation 
must  prevail.  I  am  of  opinion,  that  here  is  no  doubt,  what  should  have  been 
done.  This  is  a  question  between  the  two  sons,  what  was  the  intention.  They 
say,  all  equally  to  take  it 

I  think  I  cannot  make  such  construction.  If  it  had  been  a  marriage  settlement, 
I  could  not,  but  it  would  have  been  a  limitation  to  first  and  every  other  son. 

I  agree,  tlmt  this  is  not  to  be  taken  so  strongly ;  because  it  is  voluntary :  but 
the  intention  ^vas  clearly  to  leave  it  to  the  judgment  of  the  husband  and  wife 
according  to  the  state  of  the  family.  They  had  then  two  children.  The  young- 
est is  provided  for.    They  might  have  more.    They  have  not 

I  am  therefore  of  opinion,  that  fix)m  the  implication  of  the  word  "  issue  "  the 
usual  limitation  should  take  place,  and  that  the  settlement  should  have  been  to 
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death  her  daughter  would  be  entitled .  to  one  third ;  upon  which 
he  made  a  settlement  according  to  her  desire.  The  mere  cir- 
cumstance of  standing  by  in  such  a  case  has  been  considered  as 
binding  the  party  :  but  where  this  sort  of  encouragement  has  been 
held  out,  there  is  no  doubt>  the  person  holding  it  out  and  all  claim- 
ing under  that  person,  are  bound.  In  Teasdale  v.  TeasdaU  (1)  a 
father  having  stood  by,  while  a  setUement  was  made  by  his  son,  and 
being  privy  to  the  fact  of  the  setdement,  though  not  conusant  of  his 
title,  was  bound.  It  is  dear,  that  if  the  fact  had  been  understood, 
Mrs.  Kilvington  would  have  been  called  on  to  make  a  settlement 
of  one  third.  This  is  stronger  therefore  than  Teandale  v.  Teasdale : 
Mrs.  Kilvington  having  been  active  in  the  treaty  ;  and  having  held 
out  to  the  husband,  that  her  daughter  was  entitled  to  this  third  of 
the  estate.  She  understood  that  to  be  the  effect  of  the  settlement : 
or  she  knew,  it  was  the  agreement  on  her  marriage,  but  defectively 
executed.  The  estate  therefore  must  continue  to  be  enjoyed,  as  it 
has  been,  in  thirds ;  and  then  all  the  Plaintiffs  are  entitled :  but 
though  the  construction  of  the  settlement  should  be  clear  at  law,  the 
Plaintiff  Barstow  is  entitled  in  equity  to  have  it  rectified.  There 
could  have  been  no  doubt,  if  a  suit  had  been  instituted  during  the 

life  of  Mrs.  Kilvington. 
[*  599]         *  Mr.  Lhyd  and  Mr.  Alexander^  for  the  Defendants. 

This  is  a  case  of  the  first  impression.  A  Court  of  Law 
has  already  construed  this  settlement ;  and  it  could  not  be  the  sub- 
ject of  doubt  at  law.  With  respect  to  any  equity,  there  are  no  arti- 
cles, no  agreement,  nothing  to  show  an  intention  different  from  that 
expressed  in  the  deed.  There  is  no  instance  of  correcting  an  actual 
settlement,  conveying  legal  estates,  unless  there  is  something  to  cor- 

such  issue  as  they  appolDt ;  if  no  appointment,  to  first  and  eveiy  other  son ;  then 

to  the  daughters :  then  to  hushand  in  fee. 
[*  598]        •  But  the  Defendant  still  says,  that  the  husband  and  wife  have  con- 
firmed the  settlement,  as  made ;  and  therefore  no  occasion  to  recur  to 
any  other  instructions. 

But  the  first  confirmation  they  insist  npon  is  a  deed,  by  which  they  plainly  ad- 
mit, that  they  intended  only  to  take  in  some  other  estate,  that  they  thought  would 
not  be  included  in  the  first  \  and  they  transcribe  the  settlement 

Then  the  recitals  of  this  settlement  in  the  subsequent  mortgages:  but  they 
only  recited  it,  as  it  stood ;  and  I  lay  the  less  weight ;  because  I  am  persuaded, 
that  they  thought  tiie  words  ^  d^auii  thareop*  meant  of  children^ 

Then  against  what  parties  will  this  rectification  (derate  ?  It  cannot  afiect  the 
mortgages  or  bonds ;  and  as  to  Mr.  Lee,  though,  ir  he  had  notice,  he  mi^ht  be 
afiected,  yet  there  is  no  proof  of  these  instructions  against  him ;  and  therefore  it 
cannot  anect  his  debt 

3d,  How  for  is  this  relief  to  extend,  to  all  the  estates  or  only  part?  For  it  is 
said,  that  part  of  the  estate  was  mortgaged  by  husband  and  wife ;  and  the  equity 
of  redempUon  being  reserved,  amounts  to  a  new  limitation  and  appointment ;  and 
so  this  not  subject  to  the  relief — but,  I  think,  they  meant  not  to  make  any 
appointment  but  only  to  mortgage  the  estate.* 

(l)  Select  cases  in  Chancery,  59.  The  Attorney  General  mentioned  this  as  an 
anonymous  book,  and  therefore  perhaps  not  to  be  considered  of  so  much  authority. 

*  See  lome  farther  jparticahra  or  this  case  in  the  judgment,  potf,  stated  by  the  Loro 
Chancellor  from  Lord  Hardwickc's  Note  Book. 
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rect  it  by,  and  to  show  the  mistake.  That  rule  is  laid  down  by  Lord 
Talbot  in  Leggy.  OoUmrt  (1).  Mrs.  Kilvington's  letter  cannot 
under  the  circumstances  be  received  in  evidence.  It  is  very  danger- 
ous to  permit  a  letter  written  in  this  way,  to  be  evidence  of  what  it 
was  intended  this  setUemient  should  be ;  which  was  executed  so 
many  years  before :  the  letter  being  written  after  the  death  of  the 
huslMuid  and  all  other  contracting  parties.  The  letter  also  is  very 
loose  in  its  expression.  If  the  settlement  is  to  be  corrected,  what 
estate  ought  to  be  limited  by  this  Court  ?  The  bill  suggests  an  es- 
tate either  in  tail  or  in  fee :  but  it  is  evident,  the  reversion  in  fee 
was  to  go  to  the  mother ;  which  could  not  be,  ui>on  the  construction, 
that  the  preceding  limitation  was  a  fee ;  and  supposing  it  an  estate 
tail,  by  the  death  of  two  of  the  daughters  without  issue,  unless  cross 
remainders  could  be  raised,  the  mother's  reversion  would  have  come 
into  possession.  If  the  terms  of  that  letter  are  pursued,  the  limita- 
tions would  have  the  same  effect  as  those  of  the  settlement.  The 
cases  cited  bear  no  analogy  to  this.  This  Court  has  always  been  in 
the  habit  of  correcting  instruments,  where  manifest  mistake  appears 
upon  the  face  of  them,  or  can  be  shown  by  evidence.  But  there  is 
nothing  to  rectify  by  in  this  case.  The  mistake,  if  any  between 
these  parties,  was  as  to  the  construction,  not  in  the  preparation  of 
the  instrument.  The  jurisdiction  in  amending  such  an  instrument 
by  parol  evidence  of  conversations  and  loose  letters  by  persons  un- 
acquainted with  business,  is  of  a  very  delicate  nature.  In  Randal 
v.  Randal  the  husband  had  by  a  solemn  instrument  declared  his  in- 
tention in  the  execution  of  those  instruments ;  and  the  reason,  why 
it  was  kept  secret  and  done  in  that  form,  also  appeared.  Teasdale 
V.  Teasdale  is  a  case  of  the  same  nature.  The  evidence  arose  at 
the  time:  a  most  solemn  instrument  was  executed,  explaining  with 
great  exactness  what  estate  the  son  was  intended  to  have : 
the  father  a  party,  or  at  least,  *  privy.  Another  class  of  [*  600] 
cases  is  that  of  fines  and  recoveries :  which  are  considered 
as  common  assurances ;  and  therefore  the  Court  of  Common  Pleas 
frequently  amend  them :  and  there  cannot  be  any  difference  between 
that  jurisdiction  and  this :  but,  there  never  has  been  an  instance  of 
that,  unless  some  instrument,  showing  distinctly,  what  was  meant  by 
the  parties,  existed  at  the  very  time  the  fine  or  recovery  passed,  to 
amend  by.  Powel  v.  Peach  (2)  is  a  very  strong  instance :  the  at- 
torney, who  solicited  that  fine,  giving  very  distinct  evidence  as  to 
the  mistake. 

Upon  the  second  point,  relating  to  the  Plaintiff  Barstow  only,  this 
letter  is  too  uncertain  to  proceed  upon  at  this  distance  of  time,  after 
the  deaths  of  parties.  There  is  no  recital  in  Barstow's  settlement 
upon  this  subject.  It  appears  clearly,  that  Mrs.  Barstow  had  prop- 
erty sufficient  to  make  her  a  purchaser  of  that  provision  of  100/.  a 
year.     The  letter  imports,  not  that  Mrs.  Barstow  would  be  entitled 

(1)  For.  20.    See  all  the  cases  upon  that  subject  considered  by  Mr.  Fearne, 
Cont  Rem.  138,  &c.  4th  edit 
C2)  2  Black.  1202. 
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in  her  own  right,  but' that  she,  Mrs.  Kilvington,  would  do  some  act 
to  give  her  an  equal  share  with  her  brothers  after  the  mother's  death. 
Taking  the  letter  to  amount  to  an  agreement,  as  that  and  the  set- 
tlement were  both  previous  to  the  marriage,  upon  Lord  Talbot's  rule 
it  must  be  presumed,  they  changed  their  intention,  and  came  to  a 
new  agreement ;  which  is  evident  from  the  want  of  any  recital,  and 
the  circumstance,  that  Mrs.  Kilvington  was  not  a  party.  Mrs.  Kil- 
vington could  have  stated,  how  it  was.  Barstow,  who  was  an  attor- 
ney, if  he  relied  upon  this,  ought  to  have  taken  care  to  have  it  in- 
serted by  way  of  recital.  There  is  no  contract  or  consideration  to 
bind  Mr.  Kilvington.  Though  he  executed  the  settlement,  he  was 
under  age  at  his  sister's  marriage.  If  he  was  mistaken  either  in 
fact  or  law,  it  was  an  innocent  mistake.  Nothing  is  prayed  upon 
his  acts,  letters  and  accounts.  His  letters  are  read  only  to  show, 
what  his  understanding  of  the  settlement  was. 

The  Attorney  General,  [Sir  John  Mitford],  in  reply.  If  a  bill  had 
been  filed  against  Mrs.  Kilvington  after  the  death  of  her  husband, 
stating,  that  the  contract  was,  that  the  estate  should  be  settled,  not 
so  as  to  give  her  the  absolute  interest,  subject  only  to  the  life-inter- 
ests in  her  children,  but  that  the  children  should  take  the  absolute 
interest,  and  she  had  admitted  an  agreeement  to  that  effect,  the 
Court  would  have  rectified  the  settlement.  She  has  by  writing  de- 
clared, that  was  the  agreement.  Undoubtedly  the  words 
[*601]  "  for  ever  "  are  ambiguous.  *The  construction  ought  to 
be  most  beneficial  to  her,  by  construing  it  an  estate  tail, 
not  a  fee  ;  and  cross-remainders  must  be  implied.  The  true  ground 
of  all  the  cases  is,  that  if  the  fact  of  mistake  is  distinctly  proved  by 
unquestionable  evidence,  the  Court  will  rectify  the  settlement  ac- 
cording to  the  intention.  The  understanding  of  all  the  family  affords 
a  strong  presumption  of  the  intention.  In  D^OUiffe  v.  T%e  South 
Sea  Company  (1)  an  issue  was  directed  to  try,  whether  the  period 
was  to  be  six  months  or  two  months,  upon  a  mere  verbal  communi- 
cation between  the  parties ;  and  the  jury  found  the  mistake,  that 
upon  filling  up  the  instrument  six  months  were  inserted  instead  of 
two  months ;  and  upon  that  verdict  relief  was  given.  D'OUiffe  had 
given  security  not  to  carry  goods  under  certain  circumstances ;  and 
if  information  should  be  given  within  six  months,  that  he  had  done 
so,  he  was  to  pay  certain  stated  damages.  Information  was  given, 
and  the  Company  brought  an  action  ;  upon  which  he  filed  the  bill, 
alleging,  that  the  time  was  two  months  instead  of  six  months. 

Aug,  llth.  Lord  Chancellor  [Loughborough]  stated  the  case 
and  delivered  his  opinion. 

I  cannot  entertain  a  moment's  doubt,  that  Mr.  Barstow  is  entitled 
upon  the  letter  against  the  heir  of  Mrs.  Kilvington  to  hold  one  third 

(1)  IDth  Feb.  1734,  before  Lord  Talbot;  cited  for  another  purpose  by  the  name 
of  WOliphant  v.  Tht  South  Sea  Company ^  in  HenkU  v.  7Vu  Royal  Exchange  ^ssur- 
once  Company,  1  Ves.  317.  The  Attorney  General  cited  it  fi-om  Lord  Talbot's 
note. 
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of  the  estate,  as  agreed  by  her  to  be  part  of  the  portion  of  his  wife. 
The  doubt,  that  struck  me,  was,  whether  the  letter  could  go  farther, 
and  could  aid  the  other  Plaintiff,  the  second  son.  The  settlement 
itself  is  certainly  such  as  never  could  have  been  the  deliberate  inten- 
tion of  the  parties  making  it.  There  are  evident  marks  of  great  in- 
accuracy and  great  want  of  skill  in  the  person,  who  drew  it.  The 
consideration  of  what  it  ought  to  be  leads  one  to  refer  to  the  letter 
of  the  mother.  She  declares,  her  agreement  was,  that  the  estate 
should  bef  settled  equally  among  the  children  for  ever. 

The  Attorney  General  has  furnished  me  with  a  very  good  note  (1) 
of  the  case  of  Jenkiru  v.  Quinchant ;  which  is  confirmed  by  Lord 
Hardwicke's  own  note.  It  is  almost  in  point :  but  the  letter  of 
Jenkins  is  not  quite  so  strong  as  that  of  Mrs.  Kilvington 
*in  this  case.  Upon  the  occasion  of  the  marriage  of  one  [*602] 
of  her  children  she  thinks  fit  to  communicate  to  the  intend- 
ed husband,  what  the  fortune  of  her  daughter  was :  and  she  expressly 
declares,  what  her  object  and  view  were  in  the  settlement  made  on 
her  marriage ;  and  it  appears,  the  family  had  construed  it  in  the 
manner  her  intention  bore  that  it  should  be  considered.  In  that 
case  by  a  settlement  after  marriage  the  husband  and  wife  conveyed 
to  their  joint  appointment ;  in  default  of  appointment  to  them  for 
life  ;  and  after  the  decease  of  the  survivor  to  the  use  of  all  or  any  of 
the  child  and  children  in  such  shares  and  proportions,  and  for  such 
estate  and  estates,  term  or  terms,  and  payable  at  such  time  or  times 
and  in  such  manner  and  form,  as  the  husband  should  by  deed  or 
will  appoint ;  and  in  default  thereof  to  the  husband,  his  heirs  and 
assigns  for  ever.  The  wife  died ;  leaving  one  son.  The  husband 
and  wife  had  joined  in  a  mortgage,  reciting  in  the  deed  this  setUe- 
ment  verbatim.  The  husband  died  without  appointmerst ;  and  under 
the  last  limitation,  to  him  and  his  heirs,  he  devised  to  his  second 
wife,  the  Defendant. 

The  note  goes  no  farther  than  that  point :  but  upon  looking  into 
Lord  Hardwicke's  note  book  I  find,  the  point  was  raised  by  himself; 
for  the  cause  came  on  originally  by  a  bill  by  creditors,  creditors  of 
the  husband,  against  the  widow  and  the  son  of  the  first  marriage,  the 
heir  at  law,  for  satisfaction  of  their  debts  out  of  the  estate ;  and,  the 
estate  being  subject  to  a  mortgage,  the  mortgagee  was  a  party.  A 
cross  bill  was  filed  on  behalf  of  the  infant ;  insisting,  that  upon  the 
construction  of  the  settlement  he  was  intended  to  have  this  estate ; 
because  the  words/'  in  default  thereof"  must  not  be  construed  to 
mean  in  default  of  appointment,  according  to  the  just  construction  of 
the  settlement,  being  made  upon  marriage ;  but  must  be  in  default 
of  issue.  In  the  course  of  the  cause  it  was  stated  in  support  of  the 
construction  of  the  infant,  that  there  was  a  letter  written  by  the  hus- 
band, directing  the  attorney,  who  drew  the  settlement,  in  what  man- 
ner the  settlement  should  be  prepared ;  and  that  letter  expressly 
directed,  that  it  was  to  be  so  drawn,  that  in  case  the  husband  should 

(1)  Stated,  ante,  in  a  note,  596. 
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die  without  issue  by  the  wife,  he  himself  was  to  have  the  power  to 
dispose  of  the  estate,  but  in  no  other  case.  Lord  Hardwicke  at  first 
very  much  felt  the  circumstances  pressing  him  :  but  also  feeling,  that 
he  could  not  put  that  construction  upon  the  settlement,  that  would 
favor  the  case  of  the  infant,  he  directed  the  bill  to  be 
[*603]  amended;  *  charging  the  letter;  and  making  that  the 
ground  of  relief.  There  were  a  great  many  i>oints ;  and 
Lord  Hardwicke  gave  a  full  opinion,  against  the  infant  as  to  the 
construction  of  the  settlement,  but  that  the  letter  controlled  the  set- 
tlement ;  and  that  it  was  mistake  in  not  following  the  letter ;  and 
therefore  that  the  effect  of  the  letter  was,  that  the  children  of  the 
marriage  must  take  the  estate  ;  and  the  power  of  the  father  to  dis- 
pose of  it  could  only  be,  if  there  should  be  no  children.  There  were 
two  children.  Upon  the  adoption  of  that  letter,  as  controlling  the 
settlement.  Lord  Hardwicke  decided  in  favor  of  the  issue  against 
the  devisee ;  observing  that  it  could  not  affect  the  mortgagee,  if  the 
parties  wished  it. 

The  cases  are  so  very  parallel :  there  is  only  this  difference :  that 
was  a  letter  of  instruction  prior  to  the  settlement ;  which  might  be 
equivocal ;  as  there  might  be  an  intermediate  alteration  of  the  inten- 
tion :  but  this  is  a  declaration  made,  not  loosely,  but  upion  the  mar- 
riage of  one  of  the  children,  what  the  wife's  intentions  were  in  an 
existing  settlement ;  being  also  one,  which  no  man  of  judgment 
would  have  made.  Therefore  I  have  no  difficulty  in  making  a  de- 
cree in  favor  of  the  Plaintiff  Henry  Medley  Kilvington  as  well  as  Mr, 
and  Mrs.  Barstow.  The  Plaintiff  Barstow  claims  as  a  creditor :  and 
therefore  is  entitled  to  costs  out  of  Mrs.  Kilvington's  estate ;  for  the 
letter  bound  her,  and  those,  who  take  her  estate. 

Declare  according  to  the  prayer  of  the  bill,  that  the  settlement 
ought  to  be  rectified  according  to  the  declaration  of  th^  letter  of  Mrs. 
Kilvington  ;  whereby  the  Plaintiff  Barstow  in  right  of  his  wife  is  en- 
titled to  one  third  of  the  estate  in  fee  ;  and  the  other  Plaintiff  Kil- 
vington is  entitled  to  one  other  third  of  the  estate ;  and  they  must 
hold  and  enjoy,  till  the  infant  comes  of  age  ;  and  then  there  must  be 
a  conveyance.  

A  SETTLEMENT  may  be  reformed  bo  as  to  make  the  operative  part  thereof  con- 
form with  the  recital  by  which  it  is  prefaced ;  see,  antt,  tJie  note  to  Doran  v.  Rosa, 
1  V.  57.  This  effect  being  allowed  to  the  recital  solely  on  the  ground  that  it 
affords  evidence  of  the  intention;  the  present  case  went  little  farther  in  principle, 
by  holding,  that  the  intention  might  be  collected  from  documents  dehors  the  set- 
tlement;— of  course,  however,  with  due  caution  as  to  the  authenticity,  clearness, 
and  weight  of  such  evidence.  That  Courts  of  Eauity  are  disposed  to  be  most  lib- 
eral in  uieir  constniction  of  agreements,  upon  tiie  faith  of  which  marriage  has 
taken  place,  and  in  enforcing  the  execution  of  such  agreements ;  see  the  notes  to 
Luders  v.  Ansiey,  4  V.  501. 
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(1)  BYNE  V.  VIVIAN. 

[1800,  Jan.  2a] 

An  annuity,  secured  by  a  bond  and  a  term  for  years,  being  void,  the  memorial  not 
^  taking  notice  of  the  tenn,  and  the  clause  of  redemption,  and  stating  the  pay- 
ment of  the  consideration  in  money,  though  it  was  paid  by  draft,  a  general 
account  was  decreed  of  the  consideration  with  interest  and  costs,  ancT  of  all 
money  received  under  the  annuity:  the  balance  to  be  paid  to  the  Defendant,  if 
any,  the  securities  delivered  up,  and  a  conveyance,  (a) 
Where  an  annuity  is  set  aside,  and  an  action  brought  for  the  money,  an  account 
is  always  taken  of  all  money  received  under  the  annuity,  [p.  608.] 

Henrt  Btne,  being  seised  of  premises  at  Mitcham  in  the  county 
of  Surrey  for  his  life,  granted  to  Josiah  Vivian  an  annuity  of  15Z. 
a-year  during  the  life  of  the  grantor :  and  by  indentures,  dated  the 
9th  of  July,  1784,  Byne  demised  the  premises  at  Mitcham  to  Vivian, 
his  executors,  administrators  and  assigns,  for  99  years,  if  Byne  should 
so  long  live,  without  impeachment  of  waste,  to  secure  the  annuity 
out  of  the  rents  and  profits  or  by  sale  of  the  mortgage ;  with  a  pro- 
viso for  redemption  upon  six  months'  notice  on  payment  of  105Z.  for 
the  whole  annuity,  and  in  the  like  proportion  for  any  part,  that  Byne 
might  desire  and  give  notice  to  redeem,  and  all  arrears.  Byne  also 
executed  a  bond  of  the  same  date,  in  the  penalty  of  210L  for  the 
payment  of  the  annuity.  He  gave  a  receipt  at  the  same  time  for 
1051.  therein  mentioned  to  have  been  the  consideration. 

In  1798  the  premises  were  conveyed  by  Byne  and  the  other  per- 
sons interested  in  them  to  Powell,  to  hold  to  him,  his  heirs  and  as- 
signs for  ever  upon  certain  uses  and  trusts. 

The  bill  was  filed  for  the  purpose  of  setting  aside  the  annuity, 
upon  two  objections  to  the  memorial  of  the  indenture  and  bond, 
registered  under  the  Annuity  Act  (2^ :  first,  that  the  clause  of  re- 
demption was  not  contained  in  the  memorial  (3)  :  2dly,  that  the 
consideration  was  not  truly  stated  (4)  ;  being  expressed  to  be  paid 
in  money ;  whereas  it  was  paid  by  drafts  on  a  banker  (5).  A  third 
objection  was  taken  at  the  bar,  that  the  term  was  not  noticed,  in  the 
memorial. 

The  bill  charged,  that  the  Defendant  advanced  only  98/.  5s.  2d. 
as  the  consideration.  The  answer  stated,  that  the  Defendant  did 
upon  the  9th  of  July  1734  advance  1051.  to  the  Plaintiflf  by  giving 

(1)  It  has  been  thought  convenient  to  deviate  from  the  course  of  the  dates,  in 
order  to  bring  together  this  and  the  four  following  cases  upon  the  Annuity  Act 
See  the  note,  ante,  vol.  ii.  36. 

(a)  2  Story,  Eq.  Jur.  §  696,  §  697. 

(2)  17  Geo.  III.  c.  26,  repealed  by  statute  53  Gea  III.  c.  141.  See  the  note, 
ante,  vol.  ii.  36. 

(3)  Upon  ihiB  objection,  see  SUadman  v.  PurckoMt^  6  Tenn  Rep.  B.  R.  737 ; 
Ham's  V.  Stapletan,  7  Term  Rep.  R  R.  205. 

(4)  See  Rumball  v.  Mwrrmf,  3  Term  Rep.  6.  R.  298 ;  Bemf  v.  BenUty^  6  Term 
Rep.  B.  R.  6£K),  and  the  references  in  the  note  to  the  next  case. 

(5)  Di^  V.  AOdnsim,  post,  vol.  viii.  577,  as  to  drafts  drawn  by  a  third  person, 
not  mentioned  in  the  memorial. 

VOL.  V.  36 
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him  a  draft  received  by  the  Defendant  from  James  Potter  upon  his 
bankers.  The  annuity  was  paid  down  to  1795 ;  from  which  time  it 
was  in  arrear. 

The  bill  suggested,  that  the  Defendant  had  been  in  possession  of 
the  premises. 

The  Attorney  General^  [Sir  John  Mitford],  for  the  Plaintiffs. 
The  memorial  does  not  state  the  term  of  99  years  at  all,  nor  the 
clause  of  redemption  :  nor  is  the.  payment  of  the  consideration  truly 
stated.  All  these  objections  are  fatal.  It  was  determined  (I)  by 
Lord  Chief  Baron  Eyre  and  the  other  Lords  Commissioners,  that  if 
all  the  trusts  are  not  inserted  in  the  memorial,  that  objection  is 
fatal. 

Mr.  Mamfield^  for  the  Defendant  There  is  nothing  in  the  act 
requiring  the  insertion  of  all  circumstances.  It  has  been  held  late* 
ly,  I  admit,  that  payment  of  the  consideration  by  a  draft  ought  to 
be  mentioned.  In  TTie  Duke  of  Queenslerry^s  Casey  (2)  the  an- 
nuity was  lost ;  because  a  servant,  who  had  been  sent  to  a  banker's 
with  a  draft,  was  not  mentioned  in  the  memorial.  Several  cases  be- 
fore the  Court  of  King's  Bench  have  been  put  off  till  next  Term,  in  the 
hope,  that  an  Act  of  Parliament  will  be  passed  to  relieve  in  &ir 
cases.  This  was  a  very  honest  transaction.  The  consideration  is 
seven  year's  purchase. 

Another  very  serious  consideration  is,  whether  this  Court  will  en- 
tertain a  bill  to  set  aside  an  annuity  upon  this  ground.  It  is  ridic- 
ulous to  consider  this  as  a  bill  for  an  account.  There  is  no  founda- 
tion for  an  account  upon  the  bill  and  answer  (3).  The  Defendant 
states  the  sums  he  has  received  and  the  arrears  due.  It  is  all  con- 
sequential upon  the  Court's  exercising  jurisdiction  by  setting  aside 
the  annuity.  The  jurisdiction  is  founded  upon  the  Annuity  Act. 
This  is  not  a  bill  to  set  aside  a  bond  or  any  instrument  on  account 
of  a  corrupt  consideration,  which  the  policy  of  the  law  condemns, 
or  of  any  fraud  by  the  person  obtaining  the  bond  ;  but  upon  formal 
objections  under  the  act,  making  all  the  instruments  void  ;  of  which 
the  person,  who  has  got  the  annuity,  never  can  make  the  least  use ; 
and  the  grantor  cannot  be  injured,  if  the  instruments  are  suffered 
to  subsist.  The  moment  any  attempt  is  made  to  enforce 
[*  606]  *  the  annuity,  the  Court  will  declare  the  instrument  void ; 
and  if  it  should  go  to  trial,  the  moment  the  instrument  is 
produced  there  is  an  end  of  it.  The  demise  is  void.  The  deed 
itself  expressly  shows,  the  demise  was  made  merely  to  secure  the 
annuity.  Upon  an  ejectment  brought  ui>on  this  deed  the  Court 
might  immediately  under  the  terms  of  the  Act  interpose  on  motion. 
It  is  impossible  to  stir  a  step  upon  that  deed  without  proving  a 
proper  memorial.     The  Plaintiff  then  comes  into  Equity  to  do  that. 


(1)  Hood  V.  BoUon,  arUe,  vol.  il  29 ;  4  Bro.  C.  C.  121. 

(2)  Post,  vol.  viii.  579. 

(3)  Mr.  Maddock  (5  Madd.  417,)  states  from  the  Register's  Book,  that  the  bill 
in  this  case  offered  the  account  It  certainly  does  not  appear  from  the  language 
both  of  the  Bar  and  the  Court  to  have  been  so  understooa. 
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which  might  be  done  on  motion,  if  any  proceeding  was  taken  toen- 
force  this  annuity. 

This  bill  is  wholly  different  from  a  bill  to  set  aside  a  bond  or  any 
other  instrument  given  upon  a  corrupt  consideration.  Such  bills 
'  were  formerly  entertained  upon  this  ground ;  that  the  corrupt  con- 
sideration could  not  be  pleaded  at  law  ;  that  being  considered  an 
averment  contrary  to  the  instrument:  but  that  has  been  held  by  the 
Court  of  Common  Pleas  (1)  and  afterwards  by  the  Court  of  King's 
Bench  to  have  been  founded  on  a  mistake  of  the  rule,  that  an  aver- 
ment cannot  be  made  against  a  deed  ;  for  that  only  shows  t^e  real 
consideration ;  and  there  is  no  reason  why  the  party  should  not  avail 
himself  of  the  objection  at  law,  if  by  the  policy  of  the  law  the  instru- 
ment is  void.  Those  cases  however  are  very  different  from  this ; 
proceeding  upon  a  clear  ground ;  that  though  since  those  determi- 
nations* the  party  might  avail  himself  of  the  objection  at  law,  yet 
the  evidence  might  be  lost :  the  witnesses  might  die  ;  and  it  would 
be  uncertain,  whether  he  could  at  a  future  period  prove  the  corrupt 
consideration.  But  in  this  case  the  proof  lies  upon  the  person,  who 
wishes  to  avail  himself  of  the  instrument.  He  must  produce  a 
memorial ;  and  if  he  does  not,  the  other  party  may  get  a  copy  of  it 
from  the  office.  This  sort  of  case  therefore  affords  nothing  of  the 
principle  of  Quia  timet.  With  regard  even  to  a  bond  upon  a  cor- 
rupt consideration  your  Lordship  in  Franco  v.  Bolton  (2)  was  of 
opinion,  that  since  that  may  be  insisted  on  at  law,  the  necessity  for 
the  interposition  of  this  Court  is  gone  ;  and  allowed  the  demurrer. 
But  in  this  instance  the  ground  for  the  interposition  of  this  Court 
does  not  exist.  The  instrument  is  not  only  void  at  law,  but  the 
party  to  be  effected  by  it  has  the  proof  always  in  his  power.  There 
is  no  pretence  for  an  account ;  and  the  whole  foundation  of  the  bill 
is,  that  the  grant  of  the  annuity  is  void. 

The  Attorney  General,  [Sir  John  Miiford],  in  reply. 
Upon  all  the  grounds,  upon  which  this  Court  proceeds  in  [*  607] 
giving  this  species  of  relief,  a  decree  must  be  obtained  in 
this  case.  The  Court  of  King's  Bench  did  at  one  time  order  such 
instruments  to  be  delivered  up  to  be  cancelled :  but  now  they  dis- 
claim that  jurisdiction.  This  is  an  incumbrance  upon  the  estate ; 
which  cannot  be  disposed  of,  till  this  term  is  disposed  of.  A  Court 
of  Equity  has  taken  jurisdiction  in  cases,  where  the  security  has  been 
void  at  law ;  as  upon  usurious  contracts.  The  party  has  a  right  to 
come  to  have  the  instrument  delivered  up.  The  reason  is,  that  he 
has  a  right  to  have  the  property  cleared ;  and  that  the  other  shall 
not  retain  the  security,  merely  to  keep  a  cloud  over  the  title.  In 
Lord  Abergavenny^ s  Case,  the  bill  was  filed  for  the  purpose  of  get- 
ting rid  of  several  annuities.  The  consideration  was  really  paid,  but 
not  in  the  manner  expressed  in  the  memorial.  Your  Lordship  had 
that  point  determined  in  the  Court  of  King's  Bench ;  and  upon  the 

(1)  CoUxia  v.  BUmiem,  2  Wils.  341. 

(2)  ^rUe,  vol.  iii.  368;  but  see  the  note,  371. 
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decision  against  the  annuity  made  the  decree ;  holding,  that  having 
made  a  demise  of  his  estate  he  had  a  right  to  have  it  cleared. 

Lord  Chancellor  [Loughborough].  That  is  the  case,  in  which 
it  was  determined,  that,  if  the  mode  of  paying  the  money  was  not 
exactly  as  set  forth  in  the  memorial,  the  annuity  is  bad.  I  felt  a 
doubt  upon  that.  If  a  man  pays  by  his  derk,  and  it  is  expressed  in 
the  memorial  to  be  paid  by  himself  it  does  not  occur  to  me,  that  it 
would  not  be  good  (I).  Would  it  not  be  as  well  to  revise  that  de- 
termination ?  It  seemed  to  me,  that  it  never  went  so  far  as  that  the 
bearer  of  the  note  should  be  considered  as  the  payer.  Any  attempt 
at  an  act  of  Parliament  will  be  found  very  difficult. 

With  respect  to  this  question,  there  are,  I  apprehend,  several  de- 
crees. There  can  be  no  doubt,  that,  though  a  Court  of  Law  would 
set  aside  the  judgment,  yet  if  they  come  to  a  determination  not 
to  meddle  with  the  other  securities  I  must  take  away  the  incum- 
brances ;  and  this  Court  does  it  upon  equitable  terms ;  considering 
him  as  an  incumbrancer.  It  is  dear,  they  would  be  nonsuited  in  an 
ejectment:  but  still  it  is  an  incumbrance.  An  estate  is  created; 
and  a  charge  of  15Z.  a  year  during  the  life  of  the  Plaintiff.    He  must 

pay  the  principal,  interest,  and  costs  (2). 
[♦608]         *The  Attorney  General,  [Sir  John  Mitford],  said,  the 
sums  actually  received  by  the  Defendant  must  be  taken 
into  the  account. 

Mr.  Mansfield,  for  the  Defendant,  insisted  on  the  contrary ;  ob- 
serving, that  the  annuity  was  paid  down  to  1795 ;  and  the  Defend- 
ant ran  the  risk  the  whole  of  that  time. 

Lord  Chancellor  [Loughborough].  The  terms  of  the  redemp- 
tion must  be  an  account  of  what  is  due.  I  consider  it  as  a  loan. 
There  is  not  a  single  case,  where  an  annuity  has  been  set  aside,  and 
an  action  at  law  has  been  brought  for  the  money,  in  which  the  ac- 
count has  not  been  taken.  I  remember  several  actions ;  and  the 
account  has  always  been  taken  (3). 

The  decree  directed  the  Master  to  take  an  account  of  what  was 
due  to  the  Defendant  for  principal  and  interest,  in  respect  of  the 
sum  of  105/.  paid  for  the  purchase  of  the  annuity,  and  to  tax  his  costs 
of  this  suit ;  an  account  of  all  sums  received  by  the  Defendant  on 
account  of  the  said  annuity ;  and  it  was  ordered,  that  what  should 

(1)  See  Dalmtr  v.  Barnard,  7  Terai  Rep.  B.  R.  248. 

(2)  Past,  vol.  viii.  135.  v 

(3)  In  WtddtU  v.  Lynam,  1  Esp.  N.  P.  Cases,  309,  Lord  Kenyon  appears  to  have 
ruled,  that  in  an  action  brought  by  the  grantee  of  an  annuity,  void  under  the  Act 
for  defects  in  the  memorial,  to  recover  the  consideration,  the  grantor  is  entitled 
under  the  general  issue  to  an  allowance  of  all  payments  made  on  account  of  the 
annuity  and  all  expenses  incurred  upon  it  But  in  the  previous  case  of  Beau- 
champ  V.  Borret,  Peake's  N.  P.  Cases,  109,  his  Lordship  is  stated  to  have  held, 
that  the  payments  under  the  annuity  were  not  to  be  allowed.  That  case  probably 
turned  upon  the  special  agreement.  In  Hicks  v.  Hicks,  3  Elast,  16,  they  were  con- 
sidered to  be  subject  to  the  Statute  of  limitations,  if  the  Plaintiff  by  his  replica- 
tion had  claimed  the  benefit  of  it  See  post,  vol.  vii.  23 ;  Ihlbrook  v.  Sharpy, 
xix.  131. 
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be  found  due  from  the  Defendant  be  deducted  from  what  shall  be 
found  due  to  him  for  principal,  interest,  and  costs ;  and  upon  the 
Plaintiflf 's  paying  to  the  Defendant  what,  if  any  thing,  shall  remain 
due  to  the  Defendant  for  principal,  interest,  and  costs,  within  three 
months  after  the  report,  or  in  case  it  shall  be  found,  that  the  De- 
fendant hath  been  fully  satisfied,  it  was  ordered,  that  the  Defendant 
deliver  to  the  Plaintiffs  the  said  indenture  and  bond  to  be  cancelled  ; 
and  also  convey  the  premises  free  and  clear  of  all  incumbrances  by 
him  or  any  person  claiming  under  him,  out  of  which  the  annuity 
was  payable,  or  as  he  shall  appoint ;  and  deliver  all  deeds,  die. ;  and 
in  case  it  shall  appear,  that  the  Defendant  has  been  overpaid,  it  was 
ordered,  that  he  pay  such  overplus  to  the  Plaintiff;  and  if  the  Plain- 
tiff do  not  so  pay  what,  if  any  thing,  shall  appear  to  be  due  to  the 
Defendant,  it  was  ordered,  that  the  bill  should  be  dismissed  with 
costs  (1).  

1.  That  a  Court  of  Equity  has  jurisdiction  to  order  an  annui^  deed  to  be  de- 
livered up,  when  the  memorial  is  defective,  is  now  perfectiy  established :  Dupuis 
V.  Edwards,  18  Ves.  360 ;  UnderhUl  v.  Hanoood,  10  Vea.  218:  Bromley  v.  Hoi- 
landj  Coop.  20:  and  the  intent  of  the  Annuity  Acts,  it  has  been  declared  by  Lord 
Eldon,  is,  that  the  memorial  should  express  by  whom,  on  whose  behalf,  and  in 
what  particular  way,  the  consideration  was  paid ;  if  the  payment  be  made  by  a 
drafl,  at  sight  even,  upon  a  banker,  the  circumstance  of  payment  eo  modo  must  be 
set  forth.  Dtiff  v.  Mdnaon,  8  Ves.  582,  583 ;  Ptiolt  v.  Cabaius^  8  T.  R.  330 ; 
PhUlipa  V.  Crawfwrd^  9  Vea.  220. 

2.  That  a  de&ndant,  whose  annuity  has  been  set  aside,  on  whatever  grounds, 
cannot  resist  an  account  of  sums  received  by  him  in  respect  of  such  invuid  con- 
tract, seems  well  settled  by  the  principtd  case ;  and  as  the  plaintiff  in  this  case 
had  bv  his  bill  offtrtd  to  account,  on  his  part,  for  the  consideration  actually  re- 
ceived by  him,  (a  circumstance  which  though  it  does  not  appear  on  the  face  of  . 
this  report,  Mr.  Maddocks  ascertained  bv  an  examination  of  tne  Register's  Book, 
see  5  Mad.  417,  n.)  there  could  be  no  doubt  as  to  the  propriety  of  directing  the 
whole  account  to  be  taken.  But  if  no  such  offer  had  been  made  by  the  plaintiff, 
it  may  be  questioned,  whether  the  Court  couid  have  imposed  terms  upon  him,  as  a 
condition  of  relief  against  an  instrament  repudiated  by  the  policy  of  the  legisla- 
ture ;  and  whether  it  wocdd  be  right,  in  such  a  case,  to  fasten  on  the  conscience 
of  liie  grantor,  holding  him  bound  by  his  contract,  notwithstandingr  the  statute ; 
{Davis  V.  The  EaH  ofStrafhmorey  16  Ves.  428;)  the  principle  of  relief  being,  not 
redemption,  but  the  invalidity  of  the  grant  Bromley  v.  Holland^  7  Ves.  24.  No 
doubt,  if  the  grantor  of  an  annuity  seek  to  set  it  aside  on  equitable  grounds,  alleg- 
ing that  the  grant  was  obtained  b]r  fraud,  extortion,  or  undue  influence  of  any 
kind,  there,  (upon  the  well  known  principle,  that  he  who  asks  relief  against  fraud, 
should  not  himself  act  fraudulently,  Rotpe  v.  Wood^  1  Jac.  &,  Walk.  333,)  it  is  ob- 
viously just  that  the  applicant  should  engage  to  return  the  consideration  he  re- 
ceived for  his  grant:  A^uakar  v.  JlguUar,  5  Mad.  416;  Datis  v.  The  Duke  qf 
Marlhoroughy2^wBiiat  166:  but  if  the  application  be  to  have  the  annuity  deed 
delivered  up,  not  upon  any  of  the  grounds  which  might  bring  the  matter  within 
the  jurisdiction  of  a  Court  of  Equity^with  reference  to  its  own  peculiar  doctrines, 
and  as  to  the  exercise  of  which  it  necessarily  must  be  lefl  to  its  own  discretion, 
but  on  proof  that  the  deed  is  absolutely  void  under  the  statute,  it  should  seem,  the 
plaintiff  wou]^  be  entitled  to  that  relief,  without  accounting  in  that  suit  for  the 
consideration  he  received  for  the  annuity;  (Bazzelgetti  v.  BaUiney  2  Swanst. 
156,  n.  157 ;)  leaving  the  annuitant  to  proceed  at  law,  where  the  questions  of  fact 
could  be  best  investigated.  Shove  v.  ffe&fr,  1  T.  R.  735;  Scwrfidd  v.  Gowland^ 
6  East,  241 ;  Williamson  v.  Goxdd,  1  Bing.  241.    It  is  certainly  now  settled,  that 

(1)  See  the  four  following  cases,  the  note,  atiie,  vol.  ii.  36,  and  Holbrook  v. 
Sharpey,  post,  xix.  131,  in  which  case  this  decree  was  taken  as  a  precedent 
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whenever  an  annuity  is  set  aside,  the  purchase  money  may  be  recovered  at  law: 
Low  v.  Barchardy  8  Ves.  136 :  and  it  is  not  meant  to  be  denied  that  there  are 
dida  declaringr  it  to  be  equally  the  rule  of  Courts  of  Equity ;  but  in  the  very  cases 
where  that  was  said  to  be  the  rule,  its  propriety  has  been  most  strongly  impug;ned. 
Jones  v.  Harrisy  9  Ves.  493.  Its  universality,  at  all  events,  must  be  restricted ; 
for  instance,  B,Jme  eoverU  may  file  a  bill,  as  plaintiff  in  a  suit  to  set  aside  an  an- 
nuity, without  offering  to  return  the  price  she  received  for  it ;  and,  since  at  law  no 
action  would  lie  against  her,  in  respect  of  a  demand  founded  on  mere  general 
contract  and  engagement,  by  analogy,  a  Court  of  Equity  would  refuse  to  ftsten 
upon  her  property  equities  arising  out  of  general  contract  and  engagement  only. 
J^Uar  V.  AruUar,  5  Mad.  418 ;  AngeU  v.  Hodden,  2  Meriv.  169.  If  the  grant 
were  valid.  Equity  would  apply  her  separate  property  in  payment  of  an  annuity 
which  she  had  expressly  charged  upon  it ;  for,  in  such  a  case,  a  Court  of  Equi^ 
alone  could  give  the  requisite  relief:  Essex  v.  MdnSj  14  Ves.  546;  Pauxr  v.  Bmr 
ley,  1  Ball  &  Bea.  52 ;  GreaUey  v.  ^M>U,  3  Mad.  94 :  but  the  Court  will  not  applv 
her  separate  property  in  repayment  of  the  consideration  money,  a  demand  witn 
which  she  has  not  charged  it.  ^uart  v.  Lord  Ktrktvally  3  Mad.  380 :  Agvilar  v. 
AguUoTy  5  Mad.  418.  If  the  grantor  of  a  defective  annuitv  be  defendant,  a  Court 
of  Equity  would  have  no  more  right  to  interfere,  to  direct  the  consideration  money 
)o  be  returned,  than  if  the  grantee's  demand  were  for  an  ordinary  debt;  Dvke  of 
BoUon  V.  WWiams,  4  Brown,  310 ;  Jones  v.  Harris^  9  Ves.  494 :  and  the  only 
remedy  should  seem  to  be  by  an  action  for  money  had  and  received.  SRcks  v. 
Hicksy  3  East,  16 ;  HoUbrook  v.  Sharpeyy  19  Ves.  133.  Even  if  the  due  execution 
of  the  deed  and  memorial  was  prevented  by  fraud,  the  right  of  the  partv  injured 
to  equitable  relief  appears  extremely  questionable ;  if  any  analogy  may  be  drawn 
from  the  decisions  under  the  ship  register  acts.  Meslaer  v.  GiUapity  11  Ves.  626 ; 
Thompson  v.  Leakty  1  Mad.  43;  Thompson  v.  Smithy  1  Mad.  406;  In  re  Ship 
Warrty  8  Price,  274.  It  is  true  that  in  one  case,  where  a  grant  of  an  annuity  was 
void,  for  want  of  a  memorial  registered,  and  the  grantor  and  grantee  stood  m  the 
relation  of  solicitor  and  client;  the  Lord  Chancellor,  sitting  in  bankruptcv 
allowed  the  grantee  to  prove  a  debt  in  respect  of  the  money  by  him  advanced, 
against  the  estate  of  the  insolvent  grantor,  reserving  the  dividends ;  but,  at  the 
same  time,  the  demand  was  declared  to  be  wholly  untenable  as  an  annuity  trans- 
action. The  proof  was  allowed,  in  respect  of  money  advanced  bv  a  client  to  his 
confidential  man  of  business,  for  a  purpose  which,  by  the  agent's  fraud  and  negli- 
gence, failed ;  and  to  have  left  the  employer  to  his  action  for  money  had  and 
received,  after  all  the  agent's  effects  haid  been  assigned  under  the  commission 
against  him,  would  probably  have  been  nugatory ;  there  was  also  another  ingre- 
dient in  this  case,  the  party  advancing  the  money  had  in  his  possession  the  title 
deeds  of  the  estate  upon  which  the  proposed  annuity  was  to  have  been  secured; 
and,  though  it  was  doubtful  whether  he  might  be  able  to  establish  his  claim  as  an 
equitable  mortgagee,  yet  the  Lord  Chancellor  would  not  order  the  deeds  to  be 
taken  out  of  his  hands :  this  was  a  strong  inducement  to  the  assignees  to  accede 
to  the  compromise  which  the  Court  recommended:  Ex  parte  Wrighty  19  Ves.  258 : 
for  there  may  be  many  cases  in  which  the  right  to  retain  possession  of  title  deeds 
may  be  maintained  against  all  parties  who  may  become  owners  of  the  estate :  Ex 
parte  Hoopery  19  Ves.  479 :  even  in  circumstances  where  the  deposit  does  not  give 
an  actual  lien  on  the  estate :  ExparU  WethereUy  11  Ves.  401 :  and  this  considera- 
tion mav  fairly  be  presumed  to  have  had  weight  in  inclining  the  assignees  in  Ex 
parte  Frighty  to  consent  to  a  compromise.  It  may  be  observed,  that  m  that  last 
cited  case,  the  claim  would  have  been  still  more  clearly  indisputable,  if  the  trans- 
action upon  which  it  was  founded  had  been  more  incomplete  than  the  agents  cul- 
pable negligence  left  it  The  annuity  in  Expcarie  Wrighly  was  not  only  granted, 
out  it  was,  until  the  time  arrived  when  a  memorial  was  necessary,  and  there  was 
a  default  in  not  registering  one,  a  title  actually  subsistmg,  and  defeated  only  by 
relation  upon  the  subsequent  default  Had  the  matter  rested  entirely  in  a^ee- 
ment,  it  would  not  have  been  within  the  Aimuity  Act;  no  question  therefore 
could  have  been  made  as  to  the  right  of  taking  a  dividend  in  respect  of  the  money 
advanced,  when  the  execution  of  such  agreement,  though  not  enrolled,  nught 
have  been  enforced  in  Equity,  had  the  proposed  grantor  continued  solvent:  Mdd 
V.  SmiJlhy  14  Ves.  491 :  as,  on  the  other  hand,  but  on  the  same  principle,  a  grantee, 
who  has  contxactod  for  the  purchase  pf  an  annuity,  must  pay  the  consiikration, 
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even  although  the  penon  for  whoee  life  the  annuity  was  to  be  granted,  be  dead 
before  the  grant  is  completed.  JadsMon  v.  Lwtr^  3  Brown,  614 ;  Pritduxrd  v. 
Ooev^  1  Jac.  &  Walk.  403.  The  enrolment  of  an  agreement  to  ^nt  an  annuity 
woold  be  merely  superfluous ;  since  no  action  at  law  could  be  maintained  thereon, 
for  to  constitute  a  legal  annuity  deed,  there  must  be  positive  words  of  immediate 
and  present  grant  In  re  Lodu^  2  Dow.  &  Ryl.  607.  Neither  does  an  assign- 
ment of  an  annuity,  when  the  transaction  is  merely  by  way  of  sale,  without  any 
collateral  stipulation,  reauire  enrolment  Brown  v.  JUifce,  14  Ves.  306.  Nor  do 
the  Statutes  render  enrolment  necessary  to  give  validity  even  to  the  actual  srant 
of  an  annuity,  except  in  cases  where  the  annuity  is  md  for  valuable  considera- 
tion. Bktkt  v.  AitersoU^  2  Bam.  &  Cress.  879.  An  annuity  charged  upon  an 
equity  of  redemption  of  a  mortflniged  estate  is  within  the  exception  in  the  Annuity 
Act    Tucker  v.  Thrtutanj  17  Yes.  131. 

3.  In  HoUbrook  v.  Sharpey^  19  Yes.  134,  the  account  was  directed  between  the 
ffrantor  and  grantee  of  an  annuity,  which  was  set  aside  for  want  of  a  memorial 
auly  registered  in  the  same  terms  as  in  the  principal  case ;  in  boUi  instances  it 
was  the  grantee  who  resisted  the  account ;  and  in  both,  the  grantor  offered  to 
repay  the  consideration  money,  with  legal  interest 
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Bill  to  set  ande  an  annuity,  secured  by  a  term  for  years  and  a  bond,  upon  objec- 
tions to  the  memorial  for  not  containing  a  clause  of  redemption,  for  not  stating 
the  consideration  truly,  and  other  defects,  the  Defendant  admitting,  he  had  re- 
ceived more  than  was  due  to  him  for  principal  and  interest,  the  securities  were 
decreed  to  be  delivered  up  to  be  cancelled  with  costs,  (a) 

By  indentures,  dated  the  2d  of  July  1784,  the  Plaintiff  Henry 
Byne  granted  an  annuity  of  45/.  a-year  to  ^ames  Potter,  secured  as 
in  the  preceding  case,  by  a  term  for  years  and  a  bond.  The  consid- 
eration was  the  Plaintiff's  promissory  note  to  the  Defendant  for  100/. 
advanced  upon  the  15th  of  June  preceding  by  the  Defendant's  draft 
on  his  banker,  which  note  was  given  up,  a  draft  for  206/.  11^.  8(/., 
and  8/.  3s.  4d.  paid  to  the  attorney  for  the  expense  of  the  transact 
tion.  The  Plaintiff  also  entered  into  a  covenant  upon  the  9th  of 
July  to  renew  a  lease  to  the  Defendant  as  a  farther  security. 

The  bill  viras  filed  against  the  executor  of  Potter  (1)  upon  several 
objections : 

1st,  That  a  clause  of  redemption  was  not  set  forth  in  the  me- 
morial : 

2dly,  The  consideration  stated  by  the  memorial  was  315/.  paid: 
no  notice  being  taken  of  the  promissory  note,  that  was  given  up ; 
or  of  the  agreement  for  renewal ;  which  was  part  of  the  consider- 
ation (2): 

(a)  See  BromUy  v.  Holland,  pod.  7  Y .  3,  and  notes,  and  cases  cited. 

(1)  Jifde,  305. 

(2  Jaques  v.  fFiibu,  Shove  v.  Webb,  1  Term  Rep.  B.  R.  557, 732;  JStrbium  v. 
Price,  IH.  Black.  309;  Ex  parte  AntdL,  Morris  v.  CeMtf,  1  Bos.  &.  PnL68,208, 
and  the  references  in  a  note  to  the  preceding  case. 
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3dly,  The  attorney's  bill  of  8Z.  85. 4d.  was  deducted  (1): 
4thly,  The  Defendant  being  tenant  of  the   premises  deducted 
the  annuity  out  of  his  rent ;  by  which  means  he  was  paid  in  ad- 
vance. 

The  decree  declared,  that,  the  Defendant  admitting,  he  had  re- 
ceived more  than  was  due  to  him  for  principal  and  interest,  the 
deed  and  bond,  dated  the  2d  of  July  1784,  and  the  deed  of  cov- 
enant of  the  9th  of  July  1784,  ought  to  be  set  aside  and  deliv- 
ered up  to  be  cancelled,  and  all  papers,  die.,  belonging  to  the 
Plaintiff:  and  that  the  Defendant  pay  the  Plaintiff  the  costs  of 
the  suit  (2).  

1.  See  the  notes  to  the  last  preceding  case. 

2.  Though  no  directions  were  given  in  this  case  as  to  the  surplus  moneys 
received  bjr  the  grantee,  yet  it  seems  that  the  balance,  which  ever  way  it  turns, 
must  be  paid  by  the  party  indebted.  HMrook  v.  Sharpeyj  19  Ves.  133 ;  Byne  v. 
Vwian,  5  Ves.  606. 


(1)  3V  Duke  of  BoUon  v.  fFiUiam,  ante,  voL  ii.  138. 
(2)" 


See  the  precedi4g  and  the  three  following  cases.  The  costs,  it  is  said, 
were  given  in  this  case  upon  a  special  ground  arising  out  of  the  circumstances, 
that  the  Defendant  had  been  the  attorney.  Past^  Bromley  v.  HoUandj  vol.  viL  3, 
upon  the  appeal ;  and  HoJhrook  v.  Sharpetfj  xul  131 ;  where  the  difference  between 
this  decree  and  that  of  Byne  v.  Vivian  is  accounted  for  by  supposing,  that  this 
Plaintiff  did  not  press  for  the  account ;  but  was  contented  to  take  his  costs  as  a 
set-off  against  the  admitted  over-payment  In  Dnffv,  Mdnmrn^  pott^  viiL  577, 
the  Lord  Chancellor  refused  costs ;  the  grantor  not  taking  the  objection,  till  the 
consideration  was  repaid,  and  the  chance  turned  against  hmL 
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Annuity  void,  the  memorial  not  containing  the  clause  of  redemption,  not  stating 
the  consideration  truly,  and  being  otherwise  defective,  was  set  aside  by  the 
decree: (a)  but  the  Plaintiff  having  failed  in  two  applications  to  the  Court  of 
King's  Bench  upon  some  of  the  objections,  and  having  in  the  interval  been  a 
party  to  the  assignment  to  the  Defendant,  the  account  was  confined  to  the 
filing  of  the  bilL  The  defendant  was  held  entitled  to  the  original  considera- 
tion, though  exceeding  the  sum  paid  on  the  assignment  (h) 

The  refusal  of  a  summary  application  to  set  aside  an  annuity  is  no  objection  to  the 
same  ground  being  taken  again  upon  an  attempt  to  enforce  it,  [p.  617.1 

The  cases,  in  which  equity  orders  instruments,  to  which  there  is  aiegal  oojection, 
to  be  delivered  up,  are  rare,  and  the  relief  on  terms,  (c)  [p.  618.] 

By  indentures,  dated  the  16th  of  May,  1788,  the  Plaintiff  in  con- 
sideration of  two  several  sums  of  300Z.  granted  two  annuities  of  50/. 
each  to  Samuel  Greathead ;  and  demised  the  rectories  of  St.  Mil- 
dred and  St.  Mary  Colechurch  to  Tyrrell  for  ninety-nine  years  (1), 
if  the  Plaintiff  should  so  long  live  and  continue  the  rector,  upon 
trust,  among  other  purposes,  to  secure  these  annuities.  The  deeds 
contained  clauses  of  redemption  ;  and  it  was  provided,  that  the  ex- 
pense of  the  deeds  and  writings  should  be  paid  by  the  Plaintiff; 
and  that  two  former  annuities  of  25/.  a-year  each,  granted  by  him 
to  Golightly  and  Prout,  should  be  redeemed  out  of  the  purchase- 
money. 

In  April,  1192,  Greathead  assigned  the  annuities  to  Thomas  Pea- 
cock^  in  consideration  of  500/.  and  a  farther  sum,  somewhat  less 
than  the  arrears  then  due.  In  1794  the  Plaintiff  moved  the  Court 
of  King's  Bench  to  set  aside  the  annuity  upon  an  affidavit,  stating, 
that  in  the  negotiation  Tyrrell  acquainted  him,  that  40/.  had  been 

(a)  2  Story,  £q.  Jur.  §  696,  §  698,  §  700-702;  Ryan  v.  Madanaih,  3  Bro.  C.  C 
(Am.  ed.  1844,)  18,  note  (a),  and  cases  cited. 

The  whole  doctrine  of  Courts  of  Equity  on  this  subject  is  referable  to  the  gen- 
eral jurisdiction,  which  it  exercises  in.  favor  of  a  party,  quia  timet.  It  is  applied, 
even  in  cases  of  forged  instruments,  which  may  be  decreed  to  be  given  up  with- 
out anv  prior  trial  at  law  on  the  point  of  forgery.  Peaht  v.  Hif^fieU  1  Russ. 
559 ;  2  Story,  Eq.  Jur.  §  701.  See  also  HamUUm  v,  CummingSy  1  Johns.  Ch. 
520-524 ;  Smpson  v.  Hwodm,  3  Mylne  &  Craig,  104, 105;  PitnaU  v.  EUioU,  6 
Peters,  95;  iPettii  v.  5%g>*«rrf,  5  Paige,  493 ;  Tonw  v.  Bui*,  1  Green.  Ch.  367 ; 
JontB  V.  Pary^  10  Yerger,  59;  l^Mi  v.  Ev&hari,  4  Monro,  380;  M^Moddn  v. 
Edmonds,  1  Hill,  Ch.  295. 

(6)  If  a  plaintiff  has  the  assistance  of  a  Court  of  Equity  to  set  aside  a  u8wiou& 
contract,  it  must  be  on  the  terms  of  repaying  the  sum  really  advanced  with  legal 
interest  ScoU  v.  NeOni,  2  Bro.  C.  C.  (Am.  ed.  1844,)  641,  649,  notes.  See  tiie 
doctrine  stated  and  the  reasons  of  it  in  1  Stoiy,  Eq.  Jur.  §  301 ;  Fonbl.  Eq.  b.  1, 
ch.  1,  §  3,  note  Uk) ;  Jordan  v.  Trumbo,  6  Gill  &  John.  103 ;  FuUon  Bank  v.  Btach, 
1  Paige,  429 ;  Crawford  v.  Harvey,  1  Blackf.  382 ;  M' Daniels  v.  Bamum,  5  Ver- 
mont, 279;  Fanning  v.  Dunham,  5  Johns.  Ch.  142, 143, 144 ;  Rogers  v.  Rathbtm, 
1  Johns.  Ch.  367. 

(c)  See  the  cases  cited  in  notes  (a),  and  (6),  above. 

(1)  This  term  was  afterwards  assigned  to  Flashman.  See  the  Report  of  the 
Appeal,  post,  vol.  vii.  3;  and  it  appears  there,  that  Oakden  was  in  the  receipt  of 
the  rents  and  profits  under  a  power  of  attorney. 
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expended  in  soliciting  the  purchase  of  the  annuity  ;  which  sum  was 
deducted  ;  and  tiie  consideration-money  was  not  paid  wholly  to  the 
Plaintiff,  but  was  participated  by  Golightly  and  Prout ;  and  was  paid 
by  the  drafts  of  Tyrrell ;  and  neither  the  whole  purchase-money  nor 
either  of  the  sums  due  to  Golightly  and  Prout  were  offered  to  the 
Plaintiff.  A  rule  to  show  cause  was  obtained  ;  which  was  afterwards 
discharged  with  costs.  In  February  1795  Peacock  assigned  to  Ara- 
bella Holland ;  and  by  indentures,  dated  the  1st  of  June,  1795,  to 
which  the  Plaintiff  was  a  party,  it  was  declared,  that  Richard  Oak- 
den,  then  in  the  receipt  of  the  profits  of  the  rectories  under  a  de- 
mise (1),  dated  the  20th  of  June,  1794,  upon  trust  to  pay  an  annu- 
ity of  50Z.  a-year  granted  by  the  Plaintiff  to  Ralph  Oaikden,  should 
apply  the  profits,  after  paying  the  curate's  salary,  in  satisfaction  of 
the  annuity  of  100/.  a-year,  assigned  to  Arabella  Holland,  as  well  as 
the  said  annuity  of  50/.  a-year. 

In  Michaelmas  Term  1797  the  Plaintiff  again  moved  the  Court  of 
King's  Bench  upon  grounds  in  substance  the  same  as  be- 
[*  611]  fore  ;  *  and  the  rule  obtained  by  him  on  that  occasion  was 
also  dischaiged  with  costs  (2). 

The  bill  was  filed  upon  the  18th  of  June  1798  ;  praying,  that  the 
indentures  of  1788  and  the  bond  and  warrant  of  attorney  and  the 
indentures  of  the  1st  of  June  1795,  securing  the  annuity  of  1002. 
a-year,  may  be  declared  void,  and  decreed  to  be  delivered  up^  and 
that  the  Defendants  Tyrrell  and  Richard  Oakden  may  re-assign  the 
trust  terms  they  hold  in  the  rectories  for  payment  of  the  annuity  ; 
the  Plaintiff  offering  to  pay  what,  if  any  thing,  shall  remain  due 
from  him  in  respect  of  the  sum  originally  advanced  for  the  said  an- 
nuity and  legal  interest  The  grounds,  upon  which  this  relief  was 
sought  under  the  Act  (3),  were,  as  stated  by  the  bill,  that  in  the 
memorial  no  notice  was  taken  of  the  clause  of  redemption,  of  the 
poundage  reserved  to  Tyrrell  upon  collecting  the  profits,  the  agree- 
ment for  satbfying  the  expenses  of  the  negotiation  and  the  inden- 
tures of  the  1st  of  June  1795  ;  that  the  indentures  and  the  memo- 
rial express  the  consideration  of  600/.  to  have  been  paid  in  money ; 
whereas  it  was  in  fact  paid  by  the  drafts  of  Tyrrell :  Greathead  hav- 
ing left  the  house  before  the  deeds  were  executed  ;  and  Tyrrell  giv- 
ing his  drafts  to  Golightly  for  158/.  lis.  6i/.,  and  to  Prout  for  165/. 
I65.  for  their  purchase-money  and  arrears ;  which  two  sums  were 
part  of  the  consideration  mentioned  in  the  indentures  to  be  paid  by 
Greathead ;  and  the  Plaintiff  received  from  Tyrrell  his  draft  for 
275/.  125.  6d.  being  the  residue  of  the  600/. ;  which  the  Plaintiff 
received ;  and  paid  thereout  40/.  either  to  Tyrrell,  Greathead's  at- 
torney,^ or  to  Creagh,  the  money-broker,  who  introduced  the  Plaintiff 
to  Tyrrell,  for  the  expense  and  premium  of  the  negotiation.     The 

(1)  See  note  (1)  in  the  preceding  paffe. 

(2)  Greathtad  v.  Brom%,  7  Term  Rep.  B.  R.  455.  See  also  Hart  v.  Lovdaee^ 
6  Term  Rep.  B.  R.  471 ;  Schumann  v.  JVeatherhtad,  1  East,  537. 

(3]  17  Geo.  in.  c.  26,  repealed  by  53  Geo.  111.  c.  141.  See  the  note,  anie^  vol. 
ii.'" 
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bill  farther  stated,  that  the  drafts  of  Tyrrell  are  not  specified  in  the 
indentures  or  the  memorial ;  and  both  those  instruments  express  the 
consideration  to  have  been  paid  by  Greathead  ;  whereas  it  was  paid 
by  Tyrrell,  as  above-mentioned  ;  and  they  also  state  it  to  have  been 
wholly  paid  to  the  Plaintiff. 

The  answers  stated,  as  to  the  payment  of  the  consideration,  that 
Greathead  delivered  two  bank-notes  for  300/.  each  to  Tyrrel ;  and 
left  the  room,  before  the  deeds  were  executed.  After  the 
*  execution  Tyrrell  delivered  the  two  notes  to  the  Plaintiff;  [*612] 
who  observed,  that  with  those  notes  the  respective  consid- 
erations could  not  be 'distributed  to  each  party  without  change ;  upon 
which  the  mode  of  settling  it  by  Tyrrell's  drafts  was  adopted,  and 
approved  by  the  Plaintiff;  and  at  his  request  and  to  accommo- 
date him  Tyrrell  received  20L  and  three  guineas  for  his  bill  of  costs. 
They  admitted,  that  there  was  no  memorial  of  the  deed  of  the  1st 
of  June,  1795 ;  that  the  drafts  of  Tyrrell  are  not  specified  in  the 
memorial;  that  it  expressed  the  consideration  to  have  been  paid 
in  money,  and  by  Greathead,  and  wholly  to  the  Plaintiff;  and  that 
it  does  not  notice  the  clause  of  redemption,  nor  the  specific  trusts  of 
the  indenture,  nor  the  covenant  for  poundage  reserved  tlierein,  nor 
any  agreement  for  satisfying  the  expenses  and  premium  of  the  nego- 
tiation. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden]  in- 
timated considerable  doubts  as  to  the  jurisdiction  of  a  Court  of  Equity 
upon  legal  objections;  especially  after  the  applications,  that  had 
been  miide  to  a  Court  of  Law.  ^ 

Mr.  Piggott  and  Mr.  Leach^  for  the  Plaintiff.  The  appli- 
cation to  the  Court  of  King's  Bench  was  merely  upon  the  manner, 
in  which  the  consideration  was  paid :  but  that  application  had  no 
reference  to  this  clear  objection,  repeatedly  decided,  which  is  admit- 
ted by  the  answer ;  that  the  memorial  takes  no  notice  of  the  clause 
of  redemption.  It  is  not  necessary  to  go  beyond  that  plain,  palpa- 
ble, objection ;  but  there  are  many  more,  besides  that,  which  was 
the  subject  of  the  application  to  the  Court  of  King's  Bench.  The 
decision  upon  the  omission  of  tlie  clause  of  redemption  in  the  memo- 
rial took  place  after  the  Plaintiff's  first  application  to  the  Court  of 
King's  Bench.     Steadman  v.  Purchase  (1)  was  determined  in  1796. 

With  respect  to  the  jurisdiction,  in  iorster  v.  Davenport  (2)  the 
Plaintiffs  were  the  grantors  of  an  annuity  of  20Z.  a-year ;  and  tlie 
relief  was  given ;  and  the  account  directed :  though  the  grantors 
had  moved  the  Court  of  King's  Bench  to  set  aside  the  annuity  ;  and 
the  rule  they  -obtained  was  discharged  after  a  full  hearing  of  the 
merits ;  and  a  second  appUcation  was  also  discharged,  but  upon 
precisely  the  same  ground  as  in  this  case ;  that  one 
"*  summary  application  being  discharged,  the  Cotirt  would  [*613] 
not  entertain  a  second.     Byne  v.  Vivian  (3)  and  Byne  v. 


(1)  6  Tenn  Rep.  B.  R.  737. 

(2)  At  the  Rolls,  18th  March,  1797. 

(3)  AnUy  the  last  case  but  one. 
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Potftr  (I)  are  decisive  authorities  as  to  the  jurisdiction.  This  is  the 
case  of  a  trust.  The  deed  of  1795  comprises  many  other  trusts. 
The  Plaintiff  must  come  into  this  Court.  He  has  jio  remedy  any 
where  else.  The  interposition  of  this  Court  is  necessary  for  the  in- 
demnity of  the  trustee.  The  incumbrance  upon  the  estate  must  be 
removed.     There  can  be  therefore  no  doubt  of  the  jurisdiction. 

This  point,  upon  which  this  annuity  is  clearly  void,  has  again  been 
under  the  view  of  the  Court  of  King's  Bench  in  Harris  v.  Staple- 
tan  (2)  and  another  ease  determined  upon  the  same  ground  since. 
In  Hood  V.  Bwrlton  (3)  Lord  Commissioner  Eyre  lays  it  down,  that 
all  the  instruments,  by  which  an  annuity  is  secured,  ought  to  be  reg- 
istered. There  would  otherwise  be  great  opportunity  of  collusion ; 
for  the  consequence  of  confining  the  memorial  to  the  deed  granting 
the  annuity  would  be,  that  the  principal  deed  would  be  made  after 
the  enroknent.  The  object  of  the  Act  was,  that  it  should  be  pub- 
licly known,  how  the  party  was  dealt  with,  not  in  the  payment  of 
the  consideration  only,  though  that  is  a  material  ingredient,  but  also 
in  every  circumstance  of  the  transaction.  The  application  to  the 
Court  of  King's  Bench  was  upon  the  fourth  section  of  the  Act  res- 
pecting the  40Z.  returned  to  Tyrrell ;  and  it  is  only  to  cases  upon 
that  section  that  the  summary  jurisdiction  of  the  Court  of  Law  ap- 
plies. But  this  is  another  objection,  upon  the  first  section.  In 
The  Duke  ofBoUon  v.  Williams  (4)  it  was  insisted,  that  only  the 
deed,  as  to  which  the  memorial  was  defective,  should  be  set  aside ; 
but  the  Lord  Chancellor  held  the  contrary  ;  and  the  whole  was  af- 
fected ;  and  all  the  securities,  being  one  assurance,  must  be  delivered 
up ;  and  that  has  been  followed  by  the  Court  of  King's  Bench  in 
Hart  V.  Lovelace  (5). 

Mr.  Richards  and  Mr.  King^  for  the  Defendant.  This  bill  does 
not  lie,  after  two  applications  to  the  Court  of  King's  Bench  by  the 
Plaintiff  upon  every  objection  he  thought  material ;  the  rule  in  both 
having  been  discharged  with  costs.  The  latter  application  was  made 
a  considerable  time  after  the  decision  of  Steadman  v.  Purchase ;  and 
was  upon  the  same  grounds  in  substance  as  the  former. 
[^  614]  *  This  bill  states  the  very  objections  made  upon  those  ap- 
plications. Perhaps  the  objection  upon  the  clause  of  re- 
demption was  not  expressly  taken :  but  it  appears  by  the  Report, 
that  upon  the  second  application  the  Counsel  said,  they  had  new 
matters  to  offer ;  probably  alluding  to  this  objection.  This  is  a 
species  of  appeal  from  the  decision  of  the  Court  of  King's  Bench ; 
and  the  Plaintiff  now  calls  upon  this  Court  to  declare  that  void ; 
which,  if  he  is  right,  the  law  has  already  declared  void ;  for  upon 
this  objection  the  deeds  are  void,  not  merely  voidable.  The  Court 
of  Kin^s  Bench  have  declared  this  not  void.     This  Court  cannot 


s 


Ante^  the  last  case. 
7TennRep.B.  R.  205. 
(3)  4  Bro.  C.  C.  121 ;  arUe,  vol.  ii.  29. 

4)  Ante,  vol  n.^28. 

5)  6  Term.  Rep.  B.  R.  471. 
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declare  it  void  without  sencfing  it  to  law.  In  Davidson  v.  Lord 
Foley  (1),  Lord  Thurlow  directed  a  motion  to  be  made  in  the  Court 
of  Common  Pleas  to  set  aside  the  warrant  of  attorney.  This  is  a 
legal,  not  an  equitable  question.  Foster  v.  Davenport  does  not  ap- 
ply to  this  subject :  that  being  a  question  of  redemption  ;  and  there 
was,  I  believe,  an  agreement  afterwards  for  commuting  the  annuity 
for  a  sum  of  money.  The  cases  of  Byne  v.  Vivian  and  Byne  v. 
Potter  appear  extraordinary.  Where  no  discovery  is  necessary, 
which  draws  relief  with  it,  where  there  is  nothing  but  a  dry  point, 
there  is  no  other  instance  of  such  a  bill.  With  respect  to  the  deed 
of  1795  has  it  ever  been  decided,  that  if  the  grant  of  an  annuity  is 
properly  registered,  and  many  years  afterwards  another  deed  is  exe- 
cuted, which  is  not  registered,  that  fihall  vitiate  the  whole  ?  Hood 
v.  BurUon  does  not  prove  any  thing  like  that. 

Mr.  Piggott^  in  reply.  Upon  the  clause  of  the  Act  of  Parlia- 
ment it  is  plain,  the  application  to  the  Court  of  King's  Bench  must 
have  been  upon  the  payment  of  the  consideration.  The  summary 
application  to  a  Court  of  Law  is  given  in  specified  cases,  and  no 
others  ;  and  is  intended  for  the  benefit  of  the  grantor ;  not  to  shield 
the  grantee  from  any  other  application  to  a  Court  of  Justice  upon 
different  grounds ;  upon  which  the  grantor  is  obliged  to  return  all 
the  money  he  has  received,  vidth  interest,  in  order  to  sustain  his  ap- 
plication ;  which  is  by  no  means  the  case  upon  the  summary  appli- 
cation. It  is  impossible  for  Courts  of  Law  to  give  any  direction 
about  the  securities :  their  power  to  give  up  the  securities  being  con- 
fined to  the  specified  cases  in  that  clause ;  which  relates  to  the  pay- 
ment of  the  consideration ;  and  has  no  reference  to  this 
objection.  They  can  vacate  the  judgment;  but  *  cannot  [*615] 
direct  the  securities  to  be  deKveved  up^  except  in  the  spc-ci- 
fied  eases.  Appleby  v.  Smith  (2) ;  and  the  cases  stated  in  the  note 
to  that  case.  In  The  Duke  of  Bolton  v.  Williams  the  Lord  Chan- 
cellor adopts  the  distinction,  that  every  original  deed  securing  an 
annuity  must  be  stated  in  the  memorial ;  and  the  want  of  that  as  to 
any  one  vacates  the  whole.  It  is  clear  also  from  that  and  the  other 
cases,  that  the  Court  of  King's  Bench  can  exercise  no  such  juris- 
diction as  this  bill  prays,  and  which  this  Court  is  in  the  habit  of 
giving.  What  is  there  to  be  tried  at  law?  The  fact  is  admitted ; 
and  then  the  decree  follows  of  course :  Newman  v.  MUner  (3), 
Lisle  v.  Liddle  (4)  :  a  trial  at  law  being  miperfluous ;  which  would 
have  been  the  utmost,  that  could  have  been  had,  if  the  case  had 
been  contradicted  by  the  answer.  The  last  deed  is  a  security  for 
an  annuity  granted  previously  ;  and  as  such  is  within  the  act.  The 
Court  will  never  make  such  a  construction  as  will  enable  parties  to 
defeat  the  act  by  making  a  subsequent  security  to  be  the  effectual 
security.     If  that,  which  is  the  effectual  security,  is  not  within  the 

(1)  3  Bro.  C.  C.  598 ;  2  H.  Black.  12. 

(2)  3  Anstr.  865. 

(3)  AnU,  vol  iii.  483;  Jerms  v.  fThite,  past,  vii.  4ia 

(4)  3  Anstr.  649. 
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act,  because  not  coeval  in  point  ^of  (]ate,  how  is  the  object,  t9  make 
the  transaction  known,  to  be  obtained  ?  In  the  view  of  the  act 
every  such  security  is  a  new  assurance. 

In  Franco  v.  Bolton  (2),  the  single  authority  cited  in  Byne  v. 
Vivian  against  the  jurisdiction,  the  Defendant  had  pleaded  the  cor- 
rupt consideration,  which  may  now  be  done  (1);  and  the  bill  was 
nothing  more  than  an  appeal  from  the  verdict.  The  very  question 
had  been  tried  at  law  previously  to  the  institution  of  that  suit.  The 
relief  sought  here  is  beneficial  to  the  Defendant.  The  Plaintiff  can- 
not come  without  doing  that  justice,  which  the  Defendant  could  not 
obtain  at  law  (3),  a  general  account  of  all  money  received  and  paid 
under  the  annuity. 

The  Master  of  the  Rolls,  [Sir  Richard  Pepper  Aroen]. 
In  Forster  v.  Davenport  the  bill  was  founded  upon  the  clause  of  re- 
demption. This  bill  seeks  to  set  aside  the  annuity  upon  payment  of 
principal  and  interest  only.  I  have  great  doubts  still,  whether  such 
a  bill  as  this  can  be  sustained.  This  Plaintiff  comes  upon  a  legal 
objection  to  have  these  securities  delivered  up,  after  two  unsuccessfu 
applications  to  the  Court  of  King's  Bench.  He  shall  not  now  avail 
himself  of  any  objection,  that  was  the  ground  of  application  to  the 
Court  of  King's  Bench.  Byne  v.  Vivian  is  certainly  a 
[*  616]  very  strong  authority  in  favor  of  the  *  interposition  of  this 
Court ;  and  goes  farther  than  I  am  inclined  to  go.  If  the 
Court  does  interpose,  it  must  be  upon  fair  and  reasonable  terms. 
This  is  a  very  hard  case.  It  is  the  case  of  an  assignee,  not  a  dealer 
in  annuities,  having  advanced  her  money  with  the  concurrence  of 
the  Plaintiff;  who  after  two  unsuccessful  attempts  at  law,  now 
comes  upon  ^a  legal  objection,  as  to  which  great  doubts  have  been 
entertained ;  though  the  point  must  now  be  considered  settled.  I 
will  not  disturb  any  payments  made,  before  the  bill  was  filed.  The 
decree  I  should  propose  to  make  is  to  direct  an  account  of  the  sum 
paid  by  the  Defendant  Arabella  Holland  upon  the  assignment  of  the 
annuity,  with  interest  from  the  time  of  filing  the  bill,  and  an  account 
of  the  sums  received  by  her  since  that  time.  But  there  can  be  no 
justice  in  making  her  repay  sums  received,  before  the  objection 
was  taken.  If  Byne  v.  Vivian  had  not  been  cited,  I  should  not 
have  gone  so  far. 

Jviy  4th.  The  Master  of  the  Rolls  [Sir  Richard  Pepper 
Arden].  This  was  in  effect  a  grant  of  an  annuity  of  100/.  a-year,  in 
consideration  of  600/.  No  objection  seems  to  have  been  made,  at 
least  none,  upon  which  there  can  be  any  foundation  for  relief  in  this 
Court,  with  regard  to  the  terms,  upon  which  the  annuity  was  grant- 
ed ;  six  year's  purchase.  It  was  unquestionably  a  very  good  bargain 
to  the  purchaser :  but  it  is  very  well  known,  that  is  about  the  mar- 
ket price :  annuities  being  scarcely  ever  granted  but  by  distressed  per- 

1)  ^rUe,  vol.  iii.  d6a    See  the  note,  371. 

;2)  CoUina  v.  Blaniem,  2  Wils.  341. 

3)  See  Byne  v.  Vivian^  ante^  604,  and  the  notes. 
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BODS.     There  is  oo  fbundatioa  therefore  for  relief  in  equity  on  that 
ground. 

The  annuity  was  paid,  or  at  least,  was  not  questioned,  till  1794  ; 
and  then  an  application  was  made  to  the  Court  of  King's  Bench  un- 
der the  Act  of  Parliament  for  several  informalities,  omissions  and 
defects,  in  the  memorial.  Upon  that  application,  without  entering 
into  the  questions  before  the  Court  of  Kirig's  Bench,  it  is  enough  to 
say,  it  appears,  the  Court  thought  fit,  to  reject  it ;  and  subsequent  to 
that  rqection  the  transaction,  which  this  bill  seeks  to  impeach,  as 
against  the  Defendant  Holland,  took  place;  an  assignment  to  her  in 
consideration  of  a  less  sum  than  what  was  originally  advanced :  but 
it  is  not  quite  clear,  what  that  sum  was.  It  is  alleged  on  the  one 
part  to  be  less  than  600L  and  I  rather  think  it  is  admitted  to  be  so 
by  the  answer,  which  states,  that  the  first  assignee,  who 
assigned  to  the  Defendant,  did  not  give  the  *  whole  sum  [*  617] 
the  original  grantee  had  given,  but  gave  only  500Z.  and  a 
farther  sum,  somewhat  less  than  the  arrears  then  due.  Subsequent 
to  this  assignment,  some  time  after  it,  the  Phintiff  himself  became  a 
party  to  it  by  directing  the  trustee  of  the  term  to  pay  the  profits  in 
satisfaction  of  this  annuity  also.  After  that  a  second  application  was 
made  to  the  Court  of  King's  Bench  either  upon  the  same  or  other 
grounds  (1).  I  will  take  it,  that  the  second  application  contained 
no  other  ground.  This  bill  is  certainly  to  be  considered,  not  as 
seeking  to  set  aside  this  annuity  on  the  grounds,  on  which  the  Court 
of  King's  Bench  was  called  upon  ;  at  least  I  will  lay  those  totally 
out  of  the  case  ;  but  upon  grounds,  that  did  exist  at  that  time  ;  and, 
instead  of  going  to  that  or  any  other  Court  of  Law,  this  bill  is  filed 
to  set  aside  this  transaction  and  undo  it  from  beginning  to  end ;  for 
that  is  the  relief  prayed. 

As  far  as  any  legal  objection  arises,  I  will  not  now  enter  into  the 
question,  how  far  the  result  of  a  summary  application  to  set  aside  the 
annuity  may  be  used  in  order  to  repel  any  defence,  that  may  be 
made  to  an  action  brought  to  enforce  it :  but  I  am  of  opinion,  the 
refusal  of  a  summary  application  would  not  be  any  objection  to  the 
same  ground  being  taken  again,  whenever  it  was  sought  to  enforce 
the  annuity  (2).  But,  be  that  as  it  may,  this  bill  is  now  brought, 
not  only  to  take  away  the  right  to  enforce  the  annuity,  but  to  set 
aside  the  transaction,  and  compel  the  Defendant  to  refund.  If  the 
case  of  Byne  v.  Vivian  had  not  been  produced,  I  confess,  I  should 
have  thought,  that  upon  this  Act  th^  remedy  ought  to  have  been  en- 
tirely at  law  ;  and  this  Court  ought  not  to  have  interfered :  but  that 
case  does  unquestionably  furnish  a  precedent  for  the  interference  of 
this  Court ;  and  in  conformity  to  that  authority  I  shall  proceed  to 
consider,  how  far  and  to  what  extent  the  Plaintiff  is  entitled  to  relief. 
I  have  already  stated,  that  this  relief  is  not  prayed  upon  any  fraudu- 

(1)  There  was  some  dispute  at  the  bar,  whether  the  secbnd  application  was  upon 
grounds  in  substance  the  same  with  the  first;  but  so  it  was  admitted  in  the 
answer. 

(2)  Angdl  v.  Hodden,  %  Mer.  164. 
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lent  circumstances,  either  circumvention,  surprise,  undue  advantage 
taken  of  necessity,  or  any  of  those  grounds,  upon  which  Courts  of 
Equity,  and  only  Courts  of  Equity,  can  interfere.  The  ground  is 
merely  a  legal,  informality,  not  proved,  though  said  to  have  been 
known  to  the  assignee  or  grantee.  There  was  no  wilful  default  or 
neglect  on  the  part  of  either  the  grantee  or  the  assignee  ;  and  the 

Plaintiff  seeking  to  avail  himself  of  that  legal  defect  comes 
[*618]      to  set  aside  the  transaction  in  *  equity  ;   and  to  be  repaid 

all  he  may  have  overpaid.  There  is  a  clause  of  redemp- 
tion in  this  deed  ;  which  is  favorable  to  the  grantor.  I  am  of  opin- 
ion, that  upon  the  state  of  this  case  the  Plaintiff  has  no  right  to  any 
relief  in  equity  beyond  that,  which  is  given  by  that  clause  ;  with  this 
exception  only  ;  that  from  the  time  of  filing  the  bill,  or  from  the 
time  he  gave  notice  and  was  ready  to  redeem,  he  is  entided  to  relief. 
It  would  be  a  degree  of  injustice  in  a  Court  of  Equity  to  undo  so 
much  of  the  transaction  as  upon  a  fair  dealing  had  taken  place  pre- 
viously to  the  filing  of  the  bill.  When  in  equity  the  Plaintiff  states 
a  legal  objection,  the  answer  very  often  is,  ''  Go,  and  avail  yourself 
of  it  at  law :  a  Court  of  Equity  will  not  interfere,  if  there  is  no  in- 
justice in  the  transaction."  I  do  not  deny,  that  in  some  cases,  in 
order  to  avoid  suits,  and  prevent  the  party  being  harassed,  equity 
will  order  the  instruments,  that  may  be  the  subject  of  those  suits,  to 
be  delivered  up  (1)  :  but  those  cases  are  very  rare ;  and  the  relief 
is  always  upon  terms.  It  does  not  follow,  that,  because  the  trans- 
action is  to  be  set  aside,  payments  are  to  be  retracted.  A  very  ex- 
traordinary case  occurred  lately  in  the  Court  of  King's  Bench : 
Howson  V.  Hancock  (2).  If  a  Court  of  Law  will  not  permit  money 
paid  upon  an  illegal  transaction,  I  do  not  mean  of  a  grossly  immoral 
nature,  but  where  an  objection  might  have  been  taken,  to  be  refund- 
ed, it  would  be  extraordinary  in  this  case  and  under  these  circum- 
stances for  a  Court  of  Equity  to  make  an  assignee  refund  all  the 
arrears  received  upon  this  transaction  ;  merely  because  a  legal  ob- 
jection was  behind ;  which  was  not  brought  forward,  till  after  those 
applications  to  the  Court  of  King's  Bench  had  failed,  and  those  ar- 
rears were  incurred.  Apply  the  principle  of  that  case  in  the  Court 
of  King's  Bench,  as  between  participes  criminis,  as  it  may  be  said, 
to  the  case  of  two  men  dealing  bona  fide  for  valuable  consideration  ; 
the  one  purchasing,  the  other  selling ;  and  intending  at  the  time  to 
sell  an  annuity :  otherwise  he  would  be  guilty  of  a  fraud.  I  do  not 
object  to  this  Plaintiff  shielding  himself  at  law  from  an  action  :  but, 
when  he  comes  into  equity,  I  say  with  Lord  Kenyon,  the  transaction 
.is  not  against  conscience ;  and,  if  not,  unquestionably  a  Court  of 
Equity  will  not  interpose.  Suppose,  money  had  been  paid  on  a  bill 
of  exchange  not  stamped :  would  this  Court  compel  repayment  ? 
r*6191  ^^"^^  ^"^^  ^  ^^^^  ^  endured  for  a  moment?  I  confess,  I 
l-         ^     see  no  difference.     This  is  a  legal  objection  ;  *  and  tlie 

(1)  See  J^ewman  v.  Miners  ante,  vol.  ii.  483.    [See  note  (a).]    Jarvis  v.  Whiie^ 
post,  vii.  413,  and  the  note,  414. 

(2)  8  Term  Rep.  B.  R.  575. 
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same  rule  would  apply  as  in  the  case  of  a  bill  of  exchange,  which  the 
party  might  have  avoided  paying,  because  not  drawn  upon  the  proper 
stamp. 

When  I  say  this,  it  is  with  a  view  to  show,  why  I  do  not  inter- 
pose in  equity  to  give  the  whole  relief  prayed.  This  Plaintiff  had  a 
legal  objection  under  the  Act.  If  he  had  brought  that  forward, 
before  he  had  made  any  payment,  I  am  bound  to  say  after  the  case 
of  Byne  v.  Vivian,  that  a  Court  of  Equity,  as  well  as  a  Court  of  Law, 
would  interfere ;  and  in  this  case  I  am  told  it  is  necessary ;  as  the 
trustee  is  in  possession ;  and  there  are  other  trusts ;  to  which  there  is 
no  objection.  But  the  question  is,  upon  what  terms :  always  in 
equity  upon  doing  fair  justice  between  both  parties ;  which  in  my 
opinion  is  not  to  disturb  any  payment  bona  jvit  made  before  notice. 
Another  strong  ground  is,  that  this  is  the  case  of  an  assignee,  not  of 
the  grantee.  Suppose,  any  advantage  had  been  taken  of  distress, 
or  any  improper  bargain  made :  that  could  not  affect  the  assignee ; 
who  finds  the  grantee  in  possession  of  the  annuity ;  and  purchases 
that ;  and  the  grantor  ratifies  and  confirms  it ;  and  undertakes  to 
pay.  He  has  a  very  slender  equity ;  saying,  he  ratified  the  assign- 
ment ;  but  now  finds,  the  original  grant  is  void.  This  case  differs 
from  jByne  v.  Vivian  in  that  circumstance.  That  was  the  case  of 
the  grantee.  But  I  do  not  refuse  the  relief  upon  that  ground  ;  for 
I  feaV,  that  would  put  an  end  to  the  policy  of  this  very  wise  Act ;  as 
the  annuity  would  be  assigned  over  in  order  to  put  an  end  to  any 
objection.  That  Act  is  very  useful ;  though  a  very  oppressive  use 
has  been  made  of  it.  One  very  strong  argument,  which  I  wish  to 
be  noticed  as  one  of  the  grounds  of  my  judgment,  is  this.  The  rea- 
son why  a  Court  of  Equity  ought  not  to  interfere  in  such  cases  but 
upon  doing  complete  justice,  and  not  undoing  transactions,  that 
have  taken  place  before  notice  of  the  legal  objection,  is,  that  gross 
injustice  might  arise ;  for  the  other  party  has  been  running  the  risk. 
The  life  might  have  dropped.  Then  these  objections  would  not 
have  been  taken,  and  the  party  would  have  lost  all  his  money. 

I  have  changed  my  opinion  as  to  the  terms  of  the  relief;  for,  I 
think,  I  should  not  do  justice,  unless  I  make  the  decree  upon  repay- 
ment of  the  whole  sum  of  600/. ;  though  there  is  a  small  difference 
between  that  and  the  sum  paid  upon  the  assignment.  I 
*  consider  it  is  an  assignment  of  an  annuity  of  100/.  a-  [^620] 
year,  redeemable  upon  the  repayment  of  600/.  with  the 
arrears  to  that  time.  I  consider  the  Defendant  as  having  purchased 
that  annuity;  and  all  payments  made,  before  the  objection  was 
taken,  are  such  as  a  Court  of  Equity  cannot  order  to  be  repaid. 
There  was  nothing  illegal  or  immoral  in  the  receipt  of  them ;  though 
the  payments  could  not  have  been  enforced.  The  only  decree  I 
feel  myself  at  liberty  to  make  is  for  a  redemption  on  payment  of  the 
whole  sum,  unless  the  Defendant  will  consent  to  take  the  money 
advanced  by  her  (1). 

(1)  So  a  creditor,  who  hujB  in  an  incumbrance,  although  he  does  not  give  the 
full  value,  shall  he  allowed  the  whole,  even  against  anoUier  incumbrancer:  but 
VOL.  V.  37 
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The  Defendant  Holland  not  pressing  for  more  than  the  sum  paid 
by  her,  the  decree  directed  an  account  of  all  sums  of  money  paid  by 
her  as  the  consideration  of  the  assignment  of  the  annuity  to  her ; 
with  interest  at  52.  per  cent,  from  the  time  of  filing  the  bill  (1)  ;  and 
an  account  of  all  sums  received  by  her  or  for  her  use  on  account  of 
the  annuity,  since  the  time  aforesaid ;  and  on  payment  of  the  bal* 
ance  with  the  costs  of  the  suit  by  the  Plaintiff,  that  the  securities 
should  be  delivered  up,  and  satisfaction  acknowledged,  &c. ;  and  in 
default  of  payment  within  six  months  the  bill  to  be  dismissed  (2). 

1.  See  the  notes  to  the  two  last  preceding  cases. 

2.  The  rejection  of  a  previous  summary  application  to  a  Court  of  Law,  to  set 
aside  the  annuity  which  became  the  subject  of  the  present  suit,  was  in  Jhigdl  v. 
Hodden^  2  Meriv.  168,  Sjpin  held  (conformably  to  the  principal  case)  to  be  no 
ground  for  refusing  relief  in  Equity,  upon  a  bill  filed.  The  plaintiff  in  the  princi- 
pal case,  as  in  Bynt  v.  Ftvum,  offtrtd  to  account 

3.  That  it  may  be  a  very  salutary  exercise  of  equitable  jurisdiction  to  order 
deeds  to  be  delivered  up  which,  though  void  at  law,  may  throw  a  cloud  over  a 
party's  rights  or  involve  him  in  litigation ;  and  that  the  interference  of  Equity 
will  be  more  especially  proper  when  the  legal  invalidity  of  the  instruments  is  not 
apparent  on  the  face  thereof;  see,  ardt^  note  1  to  Colman  v.  SarreUt  1  V.  50,  the 
note  to  JVetOT9um  v.  MUner,  2  V.  4d3,  and  note  2  to  Toulmin  v.  Price,  5  V.  235. 

4.  As  to  the  principle  upon  which  the  value  of  an  annuity  is  to  be  calculated, 
at  any  time  subsequent  to  the  purchase  thereof,  see  note  2  to  Eranis  v.  Cooper,  4 
V.7e3. 


SHAW,  Ex  parte. 
In  the  Matter  of  Geouge  Grates,  Esq.,  a  Lunatic. 
[1800,  June  20.]' 

An  annuity  being  void,  the  memorial  not  containing  a  clause  of  re-purchase,  the 
grantee  was  not  allowed  in  the  account  tlie  premiums  of  insurance  of  the  life 
of  the  grantor  and  costs  incurred  in  supporting  the  annuity. 

Bt  indentures,  dated  the  19th  of  August,  1793,  in  consideration 
of  28002.  Graves  granted  to  the  petitioner  an  annuity  of  4002.  a- 
year  for  the  life  of  the  grantor,  subject  to  a  clause  for  re-purchase  at 
the  sum  of  2900Z.     The  annuity  was  charged  upon  the  money  to 

arise  by  the  sale  of  the  estates,  and  the  stocks,  in  which 
[*621]     the  money  *  should  be  laid  out,  the  rents  of  liie  estates 

remaining  unsold,  and  all  other  the  real  and  personal  estate 
of  Graves  ;  and  it  was  provided,  that  if  any  of  the  funds  so  charged 

an  agent,  trustee,  heir  at  law,  or  executor,  purchasing  an  incumbrance,  shall  bb 
against  a  subsequent  incumbrancer  be  allowed  only  what  was  actually  paid. 

The  general  rule  laid  down  in  WiUiams  v.  Springfidd,  1  Vem.  476,  is  thus 
qualified,  2  Atk.  54,  in  Morrei  v.  Pa^. 

(1)  Drummond  v.  The  Duke  of^.  Mhxm,  ante,  433;  pott,  as  to  the  limitationa 
of  the  accounts,  and  the  note,  4§9. 

(2)  This  decree  was  reversed  on  appeal  to  the  Lord  Chancellor,  potst^  vol.  vii.  3 ; 
Coop.  9.    See  the  two  preceding  ana  two  following  cases. 
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should  be  laid  out  in  the  purchase  of  land  by  order  of  the  Court  of 
Chagcery  or  otherwise,  the  lands  purchased,  or  a  sufficient  part, 
should  be  charged  with  the  payment  of  the  annuity,  and  of  all  costs, 
charges,  damages,  and  expenses,  to  be  occasioned  by  the  non-pay- 
ment and  recovery  of  the  same  or  any  part  thereof ;  and  in  case  the 
money  to  arise  by  the  sale  of  the  said  estates  should  by  order  of  the 
Court  be  directed  to  be  paid  to  Graves,  the  same  or  a  competent  part 
thereof  should  be  invested  in  stock,  or  laid  out  in  lands  in  fee-simple ; 
and  the  interest  and  dividends,  rents  and  profits,  should  from  time 
to  time  be  applied  in  satisfaction  of  the  annuity. 

Upon  the  application  of  the  petitioner  several  orders  were  made 

under  this  deed  for  payment  to  him  of  the  dividends  of  the  stock 

purchased  with  the  money  arising  from  the  sale  of  part  of  the  estates, 

.  and  for  the  tenant  of  the  estates  remaining  unsold  to  pay  the  rents 

to  him. 

In  1797  upon  a  motion  by  the  petitioner  for  the  purpose  of  obtain- 
ing farther  payments,  and  a  cross-motion,  that  the  former  orders 
might  be  set  aside,  and  that  the  petitioner  might  be  ordered  to  ac- 
count for  what  he  had  received,  on  the  ground,  that  the  memorial 
did  not  contain  the  clause  of  re-purchase,  the  former  orders  were 
discharged ;  and  it  was  ordered,  that  284/.  cash  in  Bank  and  the 
dividends  to  accrue  upon  the  Bank  Annuities,  should  be  paid  to 
Graves  till  farther  order;  and  by  an  order  made  upon  the  11th  of 
August,  1797,  the  Master  was  directed  to  take  an  account  of  the 
debts  owing  by  the  lunatic. 

The  petitioner  claimed  before  the  Master  as  a  creditor  to  a  consid- 
erable amount,  in  respect  of  the  purchase-money,  with  interest  from 
the  time  it  was  advanced ;  accounting  for  what  he  had  received  in 
respect  of  the  annuity.  He  also  claimed  several  sums  for  insurance 
of  the  life  of  the  lunatic,  and  interest  upon,  those  sums,  and  92/.  Is. 
3(/.,  for  the  costs  and  expenses  incurred  by  him  in  respect  of  the 
said  sum  of  2800/. 

*  The  Report  stated  the  sum  of  2200/.  to  be  due  to  the     [♦622] 
petitioner :  but  the  Master  having  disallowed  the  claims  in 
respect  of  the  insurance  and  costs,  the  petitioner  took  Exceptions  to 
the  Report. 

Mr.  Mansfield  and  Mr.  Stratford,  in  support  of  the  Exceptions 
cited  Crwynne  v.  Heaton  (I)  and  Heathcote  v.  Paignon  (2)  ;  where 
these  allowances  were  maae  ;  though  the  annuities  were  set  aside  on 
the  ground  of  imposition  ;  observing,  that  this  being  a  mere  slip  in 
the  memorial,  the  case  was  much  more  favorable. 

The  Attorney  General  [Sir  John  Mitford]  and  Mr.  Martin,  for  the 
Report.  The  money  paid  for  insuring  the  life  of  the  grantor  was 
for  an  indemnity  to  the  grantee  himself.  He  could  bring  no  such 
action.  Such  a  claim  is  never  permitted  at  law.  The  sums  claimed 
by  way  of.  costs  were,  I  suppose,  incurred  by  his  applications  to  the 

(1)  lBro.C.  C.  1. 
(2\2Bro.C.C.  167. 
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Court,  and  by  supporting  his  cldm  under  an  annuity,  of  which  he 
admits  he  did  not  register  a  proper  memorial,  and  which  therefore 
he  admits  to  be  void.  The  Master  could  not  possibly  allow  those 
costs.  Generally  speaking,  the  Court  has  not  thought  it  prudent  to 
allow  such  costs :  sometimes  it  has  been  done,  where  a  bill  has  been 
filed  by  creditors,  and  several  have  come  in.  The  cases  cited  are 
quite  different. 

Lord  Chano£llor  [Loitghborough].  There  never  was  either 
in  an  action  or  in  this  Court  an  allowance  of  the  premiums  for  in- 
suring the  life.     The  insurance  is  part  of  the  speculation  (1). 

The  Exceptions  were  over-ruled. 

For  the  general  doctrine  as  to  the  conditionB  upon  which  defective  annuities 
are  dealt  with  in  Equity,  see  the  notes  to  the  three  last  preceding  casea.  Though, 
in  the  principal  case,  the  Court  would  not  allow  a  grantor  of  an  annui^,  who  had 
become  a  lunatic,  to  be  charged  with  the  premiums  paid  for  insuring  his  life,  yet, 
in  Hoffman  v.  Cooky  (the  case  next  to  be  noticed,)  where  the  grantor  applied  to 
Equity  to  have  his  grant  cancelled,  upon  formal  objections  to  its  validity,  and 
offartd  to  repay  not  only  the  consideration  money,  with  legal  interest,  but  also  any 
other  fair  and  reasonable  demands,  the  Court  held,  that  repayment  of  sums  paid 
for  the  insurance  of  the  grantor's  life  was  only  reasonable,  as  it  was  merely  jnak- 
ing  whole  the  grantee,  to  whom  nothing  inequitable,  throughout  the  transaction, 
was  imputed. 


[♦623]  HOFFMAN  v.  COOKE. 

[Rolls.— 1800,  Dec.  10, 22;  1801,  Jan.  19.] 

Annuitt  secured  by  bond  and  a  trust  of  rents  and  dividends  being  void,  the  me- 
morial omitting  a  clause  of  redemption,  and  the  trust,  and  stating  the  consider- 
ation untruly,  a  general  account  was  decreed  of  the  purchase-money  from  the 
actual  pajrment,  which  was  subsequent  to  the  date  of  the  deeds,  and  of  the 
premiums  paid  by  the  grantee  for  insuring  the  grantor's  life,  and  an  account  of 
all  sums  received  under  the  annuity ;  wiu  interest  respectively :  on  payment 
of  the  btdance  and  the  costs  by  the  Plaintiff  Uie  securities  to  be  delivered  up; 
&c. :  the  bill  offering  to  pay  principal  and  interest  and  any  other  fan*  and  rea- 
sonable demands,  (a)  A  letter  from  the  grantor,  written  prior  to  the  grant,  in 
the  course  of  another  negotiation  between  the  parties,  which  did  not  take  place, 
was  admitted  as  evidence,  but  no  farther  tluin  that  he  had  upon  that  occasion 
proposed  the  insurance  of  his  life  as  a  reasonable  term. 

John  Walpord  executed  a  bond,  dated  the  28th  of  July  1790, 
under  the  penalty  of  40007.  to  secure  an  annuity  of  252?.  a-year, 
sold  by  him  to  Ann  Cooke  in  consideration  of  20007. ;  and  by  in- 
dentures of  the  same  date,  reciting  the  agreement  for  the  purchase 
of  the  annuity,  it  was  witnessed,  that  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  said  20001.  Walford  assigned  to 

(1 )  Hoffman  v.  Cookie^  the  next  case ;  where  the  premiums  were  allowed  on  the 
offer  in  the  bill  to  allow  any  fair  and  reasonable  demands :  see  the  three  preceding 
cases. 

(<i)  See  notes  (a),  and  {h\  to  BrmnUy  v.  HoUmdj  ante,  610,  and  cases  there  cited. 
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Ann  Cooke,  her  executors,  &c.  for  his  life  all  the  rents,  issues  and 
profits,  of  copyhold  and  leasehold  premises,  and  the  dividends  and 
interests  of  trust  funds ;  to  which  estates  and  funds  he  was  entitled 
for  his  life  under  his  marriage  settlement ;  and  it  was  agreed,  that 
Ann  Cooke  should  stand  possessed  of  the  said  rents  and  dividends, 
in  trust  to  permit  Walford  to.receive  the  same  until  default  in  pay- 
ment of  the  annuity  ;  and  upon  default  to  apply  the  same  in  satis- 
faction of  the  annuity.  The  deed  contained  the  usual  covenants 
and  a  clause  of  redemption  ;  and  stated,  that  in  order  to  secure  the 
more  regular  and  punctual  payment  of  the  annuity.  Bridges  was 
appointed  receiver  as  to  the  copyhold  and  leasehold  premises  ;  with 
powers  of  removal  and  appointment  in  the  grantee  and  a  provision 
for  the  indemnity  of  the  receiver. 

The  annuity  was  paid  regularly  till  1794;  when  upon  default 
judgment  was  entered  up ;  and  Bridges,  the  Agent  of  Ann  Cooke, 
got  into  possession  and  receipt  of  the  rents  and  dividends  of  the 
trust  estates  and  property.  In  1797  a  commission  of  bankruptcy 
issued  against  Walford ;  and  the  bill  was  filed  by  his  assignees  to 
have  the  annuity  set  aside  upon  the  following  objections  : 

1st :  The  clause  of  redemption  was  not  stated  in  the  memorial : 

2dly :  At  the  time  of  executing  the  securities  the  sum  of  six 
guineas  was  demanded  and  taken  by  Bridges,  the  agent  of  the  gran- 
tee, out  of  the  consideration-money  for  twenty-three  days'  interest 
upon  2000Z.,  the  time,  that  elapsed,  while  the  annuity  was  negotiat- 
ing. Besides  that  sum  Bridges's  bill  of  costs  in  this  transaction,  to 
the  amount  of  58/.  9f  •  lOct.,  and  another  bill  for  other  business  done 
by  him  for  Walford,  viz.  26/.  11$.  8d.  were  taken  out  of  the  consid- 
eration-money : 

ddly :  *  Though  the  deeds  were  dated  the  28th  July,     [*  624] 
they  were  not  executed  till  the  4th  of  August ;  whence 
the  grantee  derived  a  farther  benefit : 

4thly :  The  deeds  stated,  that  the  consideration  of  2000/.  was 
paid  to  Walford  by  Ann  Cooke  ;  whereas  the  consideration  was  paid 
by  Bridges  on  behalf  of  Ann  Cooke  ;  who  was  not  present. 

Sthly :  It  appears  by  the  memorial,  that  Bridges  was  a  party  to 
the  annuity  deed,  but  not,  what  his  interest  was,  and  for  whom  he 
was  a  trustee,  or  for  what  purpose  he  was  made  a  party. 

6thly :  The  memorial  does  not  state,  to  whom  the  consideration 
was  paid,  otherwise  than  by  setting  forth  the  receipt  indorsed  upon 
the  bond,  with  the  addition,  that  the  consideration  was  paid  and  ad- 
vanced to  or  for  the  use  of  the  said  John  Walford. 

Upon  these  grounds  the  bill  prayed,  that  the  Defendants  may 
transfer  the  trust  fund  of  7750Z.  3^.  lid.  Bank  Annuities  to  the 
Accountant  General ;  and  that  the  dividends  and  interest  and  the 
rents  and  profits  of  the  copyhold  premises  and  other  trust  property 
during  the  life  of  Walford  may  be  paid  to  the  Plaintiffs ;  that  the 
securities  may  be  delivered  up  to  be  cancelled :  the  Plaintiffs  offer- 
ing to  allow  and  pay  to  the  Defendants  what  shall  appear  to  be  com- 
ing to  them  for  the  consideration  and  purchase-money  paid  for  the 
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annuity,  with  interest,  and  any  other  fair  and  reasonable  demands, 
after  a  deduction  of  what  has  been  paid  to  and  received  by  the 
Defendants. 

The  Defendant  Walford,  being  examined  for  the  Plaintiffs  by 
order,  deposed,  that  the  sums  stated  by  the  bill,  amounting  in  the 
whole  to  91/.  Is,  6rf.,  were  taken  away  by  Bridges  out  of  the  whole 
sum  of  2000/.,  which  was  laid  down  on  a  table,  before  it  was  taken 
up  by  the  deponent ;  and  he  only  received  1908/.  I2s.  6d.'  The 
deponent  understanding  from  Bridges,  that  the  purchaser  of  the  an* 
nuity  would  necessarily  insure  his  life,  observed,  that,  in  case  he 
should  redeem  the  annuity,  the  policy  should  be  assigned  to  him ; 
in  which  Bridges  acquiesced :  but  there  was  no  stipulation  by  the 
deponent,  that  the  purchaser  should  insure. 

The  Defendant  Bridges  being  also  examined  by  order  for  the 
other  Defendant  stated,  that  the  delay  in  concluding  the 
[*  625]  transaction  *  from  the  5th  of  July,  the  day  originally  in- 
tended for  the  commencement  of  the  annuity,  to  the  4th 
of  August,  was  occasioned  by  Walford :  objections  being  taken  on 
his  behalf  to  the  appointment  of  a  receiver  as  to  more  than  the 
copyhold  and  leasehold  estates,  and  upon  some  other  points ;  and 
the  sum  of  2000/.  was  lying  at  a  banker's  from  the  4tli  of  July. 
The  deponent  farther  stated,  that  at  the  granting  of  the  annuity  it 
was  expressly  agreed  and  understood,  that  the  deponent,  as  agent 
for  the  Defendant  Cooke,  should  insure  the  grantor's  life.  The  sev- 
eral premiums  paid  upon  that  insurance  amount  to  846/.  10^.  The 
sum  of  2000/.  was  really  and  bona  fide  paid  as  the  consideration, 
namely,  30/.  cash  and  the  residue  in  Bank  notes  to  the  best  of  the  de- 
ponent's recollection  and  belief  into  the  hands  of  Walford,  and  not 
placed  upon  a  table  only :  but  in  case  the  same  were  placed  upon  a 
table,  the  same  was  paid  in  such  manner  that  Walford  had  full  pow- 
er and  dominion  over  the  same,  before  he  paid  the  money  to  the 
deponent  for  the  bills  of  costs,  &c.  The  bills  were  previously  ex- 
amined by  Walford's  brother,  a  solicitor. 

The  objections  to  the  memorial  in  other  respects  were  admitted ; 
and  it  was  not  contended,  that  the  annuity  could  be  sustained.  The 
principal  question  was  as  to  the  mode  of  taking  the  account :  the 
Defendant  Cooke  insisting,  that  besides  her  principal,  interest  and 
costs,  the  several  premiums  paid  for  the  insurance  of  Walford's  life 
ought  to  be  allowed  with  interest. 

The  Defendant  Cooke  produced  a  letter  from  Walford,  dated  in 
1790,  but  written  previously  to  the  grant  of  the  annuity,  and  in  the 
course  of  a  negotiation  for  another  annuity  between  the  same  parties, 
which  did  not  take  place.  By  this  letter  Walford,  speaking  of  the 
insurance  of  his  life  as  one  of  the  terms,  proposed,  that  upon  re- 
deeming the  annuity  the  policy  should  be  assigned  to  him. 

Mr.  Piggoit  and  Mr.  Hall,  for  the  Plaintiffs,  objected  to  reading 
this  letter  in  evidence;   insisting,  that  the  deed  was  conclusive 
against  it ;  and  at  all  events  it  could  not  be  read  before  it  was  stamp- 
voL.  V.  37* 
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ed ;  whether  produced  only  as  evidence  of  a  contract,  or  as  a  writ- 
ten instrument  obligatory  upon  the  party  (1). 

♦Mr.  Richards,  Mr.  Romitty,  and  Mr.  BeU,  for  the  De-  [♦  626] 
fendants,  Cooke  and  Bridges.  This  letter  shows,  that  it  is 
impossible  for  Walford  to  say,  the  insurance  was  not  a  reasonable 
term.  The  insurance  was  effected  six  days  before  the  execution  of 
the  deed,  immediately  upon  the  receipt  of  that  letter,  and  certainly 
upon  the  inducement  of  it. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  This 
letter  is  not  offered  to  vary  the  agreement ;  but  to  show,  what  Wal- 
ford thought  reasonable  terms  for  another  annuity.  It  is  not  pro- 
duced as  evidence  of  any  agreement  entered  into,  and  to  have  any 
binding  effect,  but  to  show,  that  he  had  offered  to  make  another 
agreement  different  from  that,  which  has  been  executed.  If  it  was 
produced  to  prove,  that  the  deed  was  made  upon  terms  different 
from  those  expressed,  it  must  be  rejected.  But  the  question  now  is, 
upon  what  reasonable  terms,  difierent  from  those,  upon  which  the 
annuity  was  granted,  the  Court  shall  compel  a  redemption :  not 
upon  the  terms  of  the  deed  ;  for  the  bill  is  brought  to  set  aside  those 
terms,  and  to  obtain  others.  The  question  then  is,  what  are  fair 
and  reasonable  terms.  They  say,  they  will  show  under  Walford's 
hand,  that  he  supposed  they  would  insure  his  life ;  and  made  an 
offer  of  a  term,  to  be  added  to  those,  which  this  deed  expresses. 
It  is  evidence  merely  of  an  offer,  not  accepted,  if  you  will,  under  his 
own  hand. 

The  letter  was  read. 

For  the  Plaintiff.  The  terms,  upon  which  annuities  are  set  aside, 
are  always  upon  an  acconnt  taken  each  way  ;  and  this  bill  makes 
that  ofier :  but  the  Defendant  claims  to  be  allowed  in  the  account 
the  sums  paid  for  the  insurance  of  Walford's  life,  with  interest  upon 
those  sums,  to  the  amount  of  above  1000/.  It  is  impossible  to  sup- 
port the  claim.  There  is  no  written  agreement  of  any  kind  relative 
to  this  ;  and  the  parol  agreement  rests  upon  the  evidence  of  the  per- 
son, who  negotiated  this  transaction  :  Walford  stating,  that  he  merely 
said,  looking  forward  to  a  redemption,  that  in  that  event,  if  the  in- 
surance should  be  made,  the  policy  should  be  assigned  to  him.  The 
Defendant  Cooke  was  at  perfect  liberty  to  make  the  insurance.  She 
wanted  no  agreement  for  that  purpose.  It  was  at  her  expense.  An 
agreement  with  the  grantor,  that  the  grantee  should  in- 
sure, would  be  preposterous.  But  it  *  would  be  impossible  [*  627] 
to  read  any  agreement,  that  is  not  to  be  found  in  the  instru- 
ments ;  unless  it  was  kept  out  by  fraud ;  of  which  there  is  no  pre- 
tence in  this  case.  The  general  doctrine  upon  that  is  perfectly 
plain  from  the  cases  of  jLord  Imham  v.  ChiU  (2),  and  Lord  Partmare 
v.  Morris  (3). 

(1)  Stat  23  Gea  III.  c.  58,  s.  1. 
h)  1  Bro.  C.  C.  98. 


(3) 


2  Bro.  C.  C.  219. 
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Secondly,  upon  the  positive  right  they  are  only  entitled  to  legal 
interest.  Lawleyy.  Hooper  (1),  which  was  long  before  the  Annuity 
Act,  is  an  instance  of  this  allowance :  but  that  was  upon  an  express 
offer  in  the  bill.  This  bill  offers  only  any  fair  and  reasonable  de- 
mands they  may  have.  In  general,  as  Lord  Hardwicke  observes  in 
that  case,  these  transactions  of  annuities  with  clauses  of  redemption 
are  only  modes  of  lending  money  at  an  interest  exceeding  5  per  cent. 
By  the  insurance  the  Defendant  put  herself  in  a  state  of  security. 

For  the  Defendants  Cooke  and  Bridges.  The  only  objections  to 
this  transaction  consist  in  formal  defects  in  the  memorial.  It  is  not 
alleged,  that  there  was  any  thing  improper  in  the  bills  of  costs  paid 
out  of  the  consideration.  The  question  is  as  to  the  terms,  upon 
which  the  Plaintiffs  can  have  these  securities  delivered  up.  A  right 
of  redemption  is  reserved  by  the  grant  on  paying  the  original  pur- 
chase-money and  the  arrears  of  the  annuity.  That  was  considered 
reasonable  in  Bromley  v.  Holland  (2)  ;  which  case,  though  compris- 
ing circumstances,  that  do  not  occur  here,  is  in  principle  very  like 
this.  The  Defendant  offers  by  her  answer  to  give  up  the  deeds 
upon  being  paid  her  principal,  interest  and  costs,  and  the  premiums 
paid  for  the  insurance,  and  interest  upon  those  sums.  The  Plaintiffs 
are  bound  by  the  offer  in  their  bill  to  allow  any  fair  and  reasonable 
demands.  What  are  the  terms,  upon  which  this  ought  to  have  been 
done  7  First,  Walford  agreed  to  the  insurance.  By  that  letter  in 
1790  Walford  himself  taking  it  for  granted,  that  the  insurance  would 
be  made,  proposes,  that  upon  redeeming  the  annuity  the  policy 
should  be  assigned  to  him.  Secondly,  if  there  was  no  agreement, 
it  is  reasonable ;  and  the  decisions  are  in  favor  of  the  Defendant. 

In  Gwynnc  v.  Heaton  (3)  this  question  was  discussed  and  deter- 
mined. That  was  the  grant  of  a  rent-charge  in  reversion : 
[*  628]  but  *  the  principle  is  the  same.  The  transaction  was  set 
aside,  not  upon  a  defect  of  form,  but  upon  fraud.  That 
might  make  a  very  important  difference  as  to  the  terms.  The  party 
was  entitled  to  no  favor ;  yet  Lord  Thurlow  held  even  in  that,  the 
strongest  case,  that  the  premiums  paid  for  the  insurance  must  be 
added,  with  interest ;  and  though  the  transaction  was  set  aside  as 
dishonest,  yet  whatever  money  was  fairly  expended  must  be  allow- 
ed. Upon  a  bill  to  be  relieved  against  ^  usurious  contract,  though 
it  is  void  at  law,  yet  in  this  Court  the  party  must  pay  what  is  really 
due.  In  Heaihcoie  v.  Pa^on  (4)  also  the  premiums  paid  for  in- 
surance were  given  by  the  Master  of  the  Rolls,  with  interest ;  and 
that  decree  was  affirmed  by  Lord  Thurlow  on  appeal.  That  was 
the  case  of  an  annuity ;  which  was  set  aside  on  the  vice  of  the 
transaction.  That  case,  as  it  appears  in  the  Register's  Book  (5),  is 
much  stronger  than  upon  the  Report.     The  decree  made  by  Lord 

(1)  3  Atk.  278. 

(2)  AnU,  610. 

(3)  1  Bra  C.  C.  1. 

(4)  2  Bro.  C.  C.  167. 

(5)  Register's  Book  A.  1766,  foL  34a 
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Kenyon  agrees  with  the  Report ;  declaring,  that  the  price  paid  be* 
ing  nearly  two  thirds  below  the  real  value  and  one  fifth  below  the 
market  price,  the  purchase  had  been  obtained  by  taking  advantage 
of  the  Plaintiff's  distress ;  and  therefore  ought  to  be  set  aside.  It 
appears,  Lord  Thurlow  varied  the  decree  by  making  the  Plaintiff 
pay  more  on  account  of  the  insurance.  Lord  Kenyon  had  directed 
only  the  sums  paid  by  John  Paignon,  the  original  grantee,  on  that 
account  to  be  repaid  with  interest.  Lord  Thurlow  following  the 
principle  gave  in  addition  the  premiums  of  insurance  paid  by  the 
executrix  of  Paignon  after  his  death.  The  variation  is  material ; 
showing,  that  Lord  Thurlow's  attention  was  called  to  it. 

In  Saun/er  v.  Bence  (1),  upon  an  application  to  the  Court  of 
King's  Bench  to  set  aside  the  judgment  upon  objections  to  the  me- 
morial of  an  annuity,  one  of  the  objections  to  the  memorial,  and 
which  the  Court  considered  fatal,  was,  that  it  took  no  notice  of  an 
agreement  indorsed  upon  the  indenture,  and  made  after  the  ex- 
ecution of  it,  for  redemption  upon  payment  of  the  principal  and 
half  a-year's  interest.  This  was  in  the  nature  of  a  defeazance ;  and 
the  Court  thought,  it  ought  to  be  enrolled ;  and  they  set  it  aside  on 
payment  of  the  principal  and  interest  and  the  money  paid  for  the 
insurance. 

*  The  priticiple  therefore  upon  all  these  cases  is,  that  [*  629] 
all,  that  has  been  bona  fide  paid,  must  be  repaid  with  in- 
terest. It  must  be  so  in  point  of  sense  and  reason.  The  purchase 
of  the  annuity  is  the  purchase  of  an  income  for  the  life  of  the 
grantor.  To  make  it  of  any  value  the  life  must  be  insured.  It  is 
for  the  benefit  of  both  parties ;  for  without  the  means  of  insuring 
no  one  would  purchase  an  annuity  without  making  the  vendor  pay 
it  in  the  difference  of  the  price.  If  the  purchaser  cannot  go  to  an 
office,  he  must  be  his  own  insurer  by  varying  the  price.  This  is 
therefore  a  speculation,  by  which  the  grantor  Is  benefited.  This 
Defendant  was  dealing  in  a  transaction  which  every  one  knows  is 
insured.  Can  it  be  just,  that  she  should  be  so  considerable  a  loser 
by  a  redemption  upon  the  terms  now  proposed  ?  Why  are  not  these 
reasonable  terms  ?  It  is  said  the  annuitant  was  put  in  a  state  of  se- 
curity. That  is  not  so ;  for  there  are  several  contingencies,  which 
are  not  covered  by  the  insurance.  But,  taking  it  to  be  so,  why 
should  she  not  be  put  in  a  state  of  certainty  7  This  is  the  case, 
not  of  a  professed  dealer  in  annuities,  but  of  a  widow,  wishing  to 
increase  her  income.  The  consequence  of  refusing  the  expense  of 
insurance  will  be  to  throw  these  distressed  persons  into  the  hands  of 
mere  dealers  in  annuities. 

With  respect  to  the  costs,  the  Plaintiffs  coming  for  the  assistance 
of  the  Court  under  such  circumstances  ought  to  pay  the  costs,  in  all 
events  those  subsequent  to  the  answer ;  which  oflered  to  give  up 
the  annuity  on  payment  of  the  principal,  the  premiums  of  insurance 

(1)  In  the  Court  of  King's  Bench,  Easter  Term,  38  Geo.  III.  This  case  was 
cited  from  the  note  of  the  Attorney  General,  aHerwurds  Lord  Ellenboioagfa.  See 
1  SappL  to  Vin.  246 ;  Hunt  on  Annuities,  9d  edit  74. 
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and  interest.  All  grounds  for  impeaching  the  transaction  as  im- 
proper are  now  abandoned.  The  retaining  the  six  guineas  was  per- 
fecdy  fair :  the  transaction  not  having  been  completed  so  soon  as  it 
ought ;  the  money  in  the  interval  lying  at  a  banker's :  the  delay 
being  created  on  behalf  of  the  grantor ;  who  for  that  reason  agreed 
to  pay  this  small  sum  of  interest.  The  bills  of  costs  also  are  unim- 
peached.  The  ground  therefore  is  mere  form.  The  Act  is  so  strict 
that  the  best  advice  has  not  been  found  equal  to  comply  with  all  the 
terms  of  it.  The  nature  of  this  bill  is  contrary  to  the  usual  course 
of  Equity ;  the  general  province  of  which  is  to  temper  the  strictness 
of  the  law. 

Mr.  Piggotty  in  reply.  It  is  singular,  that  till  this  occasion  the 
right  to  this  allowance  should  have  escaped  all  the  Courts 
[^'GSO]  of  Justice  *upon  applications  under  this  Act.  Except 
Sawyer  v.  Bence^  which  probably  turned  upon  the  recom- 
mendation of  the  Judge,  there  is  no  instance  either  at  law  or  in 
Equity,  that  this  claim,  if  made,  has  succeeded.  In  Gtoynne  v. 
Heaton  the  Defendant  was  absolved  from  blame.  The  decree  was 
founded  upon  the  rule  of  policy,  protecting  expectant  heirs.  The 
Defendant  was  merely  the  acceptor  of  the  offer  of  an  expectant 
heir ;  who  came  into  Court  to  set  aside  his  own  act  against  a  party 
blameless ;  and  no  agreement  to  redeem  appearing  in  either  that 
case  or  Heathcote  v.  Paignon.  Under  those  circumstances  the  Court 
certainly  had  power  to  say,  upon  what  terms  the  redemption  should 
be ;  considering  it,  not  void,  but  voidable,  upon  reasons  shown  to 
the  Court,  turning  it  into  a  mortgage.  If  this  sort  of  transaction 
is  encouraged,  particularly  with  an  agreement  for  redemption,  the 
consequence  will  be  enabling  people  to  lend  money  at  more  than  5  per 
cent.,  according  to  Lord  Hardwicke's  opinion  in  Lawley  v.  Hooper, 
that  these  transactions  are  entered  into  with  that  view.  The  an- 
nuitant certainly  redeems  herself  from  risk  by  the  insurance.  All 
the  common  and  ordinary  risks  of  Hfe  are  included  certainly.  Sui- 
cide, death  by  the  hands  of  justice,  and  death  upon  the  seas,  are 
the  only  contingencies  excluded.  The  letter  of  Walford  can  have 
no  influence.  That  agreement  can  have  no  effect  between  tiie  par- 
ties. It  imports  no  obligation  upon  them  to  do  any  act,  of  which 
he  could  have  the  benefit.  The  terms,  upon  which  they  contract, 
must  be  looked  for  in  the  instruments.  It  is  a  mistake  to  assimilate 
this  case  to  Gwynne  v.  Heaton,  and  Heathcote  v.  Paignon.  This 
bill  desires  the  Court  to  declare  instruments  void,  which  the  Act  de- 
clares void  to  all  intents  and  purposes.  The  Court  only  executes 
the  law.  The  grantee  cannot  claim  any  benefit  under  this  contract. 
The  utmost  she  can  desire  is  to  have  her  mon^  back  again.  That 
is  the  measure  a  Court  of  Equity  will  hold  out  in  executing  this 
law,  by  declaring  these  instruments  void,  giving  back  the  money  with 
interest,  because  the  consideration  failed. 

The  recent  case  before  the  Lord  Chancellor,  Ex  parte  Shaw  (1) 

(1)  jMe,  6220. 
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cannot  possibly  be  distinguished  from  this.  In  that  case  the  Lord 
Chancellor  determined,  that  in  the  account  to  be  taken  each  way, 
as  in  Byne  v.  Vivian  (1)  and  Byne  v.  Potter  (2^  the  premiums 
paid  for  the  insurance  should  not  be  allowed.  The  act 
would  be  ^defeated,  if  a  Court  of  Equity  deciding  upon  [*631] 
it  goes  farther  than  recompensing  the  party ;  and  looks 
beyond  the  contract  before  it  to  another  contract  entered  into  by 
the  grantee ;  into  which  she  thought  it  prudent  to  enter,  to  secure 
herself  against  all  the  ordinary  risks  at  least  of  life,  to  secure  her 
principal  with  a  much  larger  interest  than  the  law  allows ;  a  con- 
tract, over  which  the  grantor  had  no  control.  This  is  certainly  a 
new  case  upon  this  Act ;  and  will  be  a  very  general  precedent,  and 
very  operative  in  its  consequences. 

The  bills  of  costs  are  not  disputed ;  but  the  six  guineas  for  in- 
terest cannot  be  allowed. 

Master  of  the  Rolls  [Sir  Richarb  Pepper  Arden].  Certainly 
I  shall  allow  interest  only  from  the  time  the  money  was  actually 
paid.     It  is  not  at  all  reasonable  to  allow  that  sum  of  six  guineas. 

Jan.  I9th.  The  Master  of  the  Rolls  (3).  The  only  Equity 
of  the  bill  is  the  want  of  some  formalities  required  by  the  Annuity 
Act.  This  is  a  bill,  calling  upon  a  Court  of  Equity  to  exercise  its 
jurisdiction,  without  any  previous  application  to  a  Court  of  Law  to 
set  aside  the  bond  and  judgment ;  and  the  bill  offers  to  pay  to  the 
Defendants  what  shall  appear  to  be  coming  to  them  for  the  consid- 
eration paid  for  the  annuity,  with  interest,  and  any  other  fair  and 
reasonable  demands,  after  a  deduction  of  what  has  been  received 
by  the  Defendants. 

This  offer  is  made  three  times  in  the  bill ;  which  ends  with  that 
offer ;  and  therefore  without  entering  into  the  question,  whether  in 
any  case,  when  a  bill  is  filed  in  this  Court  without  any  proceeding 
at  law,  the  Court  will  enter  into  the  consideration  of  the  terms  pro- 
posed by  the  Defendants,  in  this  case  I  am  clearly  of  opinion,  that 
on  the  offer  of  the  Plaintiffs,  which  they  ought  not  now  to  be  per- 
mitted to  retract,  they  must  make  this  allowance. 

The  terms  are  not  impeached.  The  Defendant  does  not  appear 
to  be  a  dealer  in  annuities.  There  is  nothing  in  the  transaction  that 
impeaches  the  conduct  of  the  purchaser  of  this  annuity.  It  was  in- 
tended, that  the  annuity  should  bear  date  the  28th  July;  but  the 
transaction  did  not  take  place  till  the  4th  of  August.  The  circum- 
stances of  the  payment  ought  to  have  been  stated  in  the  memorial. 
The  clause  of  redemption  is  also  omitted ;  and  the  trust  of  the  real  es- 
tate, and  the  interest  of  Bridges.  These  are  fatal  objec- 
tions under  the  Act :  *  but  the  transaction  was  not  inequit-  [*682] 
able.  The  Plaintiffs  however  desire  to  have  the  deeds 
cancelled  on  reasonable  terms;  iind  the  question  is,  what  are  reason- 

(1)  ^nle,  604. 

(2)  Ante,  609.  ^. 

(3)  The  judgment  ex  relaiwne. 
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able  tenns ;  and  I  am  glad  to  find,  a  Court  of  Law  has  done  the 
same  thing  wherever  it  could.  The  insurance  is  not  a  complete  in* 
demnity :  for  there  are  many  exceptions  in  the  policy.  There  is 
nothing  malum  in  se  in  the  purchase  of  an  annuity.  The  Defendant 
says,  ^*  I  am  ready  to  give  up  the  annuity.  Make  me  whole.  Re- 
pay me  all  I  have  paid  in  respect  of  this  annuity  ;  and  that  is  aJB 
I.ask." 

The  eases  of  Crvrynne  v.  Heaton  and  Heathcote  v.  Paignan  were 
upon  bills  to  set  aside  annuities  for  fraud  and  imposition  or  undue 
advantage  taken  ;  yet  the  Court  thought,  that,  though  the  Defend- 
ants should  not  have  the  advantage  of  their  contracts,  they  should 
only  be  set  aside  on  receiving  a  complete  return  of  all,  that  had  been 
paid.  In  Sawyer  v.  Bence,  Easter  Term,  38  Geo.  III.,  it  is  said,  the 
Counsel  consented  to  what  was  proposed  by  Lord  Kenyon ;  which 
gives  the  money  paid  for  insurance.  Here  I  consider  the  Plaintiffs 
OS  offering  4  and  the  Court  take  them  upon  their  offer.  One  of  the 
Judges  informs  me,  he  believes,  upon  an  action  for  money  had  and 
received  in  the  account,  the  insurance  money  has  been  allowed ; 
and  the  Officer  of  the  Court  of  King's  Bench  (Mr.  Forster)  to  whom 
I  have  sent,  tells  me,  in  the  account  the  money  paid  for  insurance 
has  been  allowed  again  and  again :  but  whether  by  the  authority  of 
the  Court,  or  by  consent,  I  am  not  accurately  informed. 

One  case  has  been  produced  on  the  other  side,  to  which  I  ought 
to  pay  the  highest  respect.  It  was  an  application  to  the  Lord  Chan- 
cellor in  July  last.  In  that  case  the  grantor  of  the  annuity  was  a 
lunatic ;  and  several  orders  had  been  made  for  payment  of  the  an- 
nuity. An  application  being  made  by  the  grantee  for  farther  pay- 
ments, and  another  application  to  set  aside  those  orders,  they  were 
dischaiged ;  and  the  Master  in  taking  the  account  refusing 
[*  633]  to  allow  the  insurance  money,  exceptions  were  taken  to  *  the 
report.  The  Lord  Chancellor  over-ruled  the  exceptions. 
The  grantor  did  not  make  the  application  (1),  or  offer  the  terms ;  as 
is  the  case  here.  The  terms  of  paying  the  insurance  are  fair.  The 
Plaintiffs  must  allow  the  insurance  and  pay  the  costs.  The  fjSer  is 
to  allow  fair  and  reasonable  demands.  I  think,  these  are  fair  and 
reasonable. 

By  the  decree  an  account  was  directed  of  what  was  due  from  the 
Plaintiffs  in  respect  of  the  principal  sum  of  1993^  14f.,  the  consider- 
ation paid  for  the  annuity  of  2&il.  a-year,  with  interest  at  5  per  cent, 
from  the  4th  of  August,  1790 ;  an  account  of  all  sums  of  money 
actually  paid  for  the  insurance  of  the  life  of  the  Defendant  Walford, 
and  an  account  of  all  sums  received  by  the  Defendant  Cooke  on  ac- 
count of  the  annuity.  It  was  directed,  that  the  Master  should  make 
rests  upon  the  payment  of  each  sum  paid  for  the  insurance  and  also 
upon  each  sum  paid  to  the  Defendant  Cooke  on  account  of  the  an- 
nuity ;  and  compute  interest  upon  every  such  payment  at  5  per  cent. ; 

(1)  There  were  cross  applicatioiis  in  that  case. 
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and  the  Pldntiffs  paying  to  the  Defendant  Cooke  what  shall  be 
found  due  upon  the  balance  of  the  said  accounts,  it  was  ordered, 
that  satisfaction  should  be  entered  upon  the  judgment,  and  the  an- 
nuity and  the  policy  of  insurance  be  re-assigned.  An  account  was 
directed  of  the  rents  and  profits,  dividends  and  interest,  of  the  es- 
tates and  funds  received  by  Bridges  ;  and  a  conveyance  and  assign- 
ment from  him  to  new  trustees. 

See  the  noteB  to  the  firar  last  preceding  cases. 


FEARON,  Ex  parte. 

[1800,  Nov.  10, 11.] 

Tas  prerogative  of  granting  a  commisBion  of  review  is  to  be  exercised  upon  the 
peculiar  circumstances  and  the  importance  of  the  case.  In  this  instance,  a 
sentence  of  the  Court  of  Delegates  settinof  aside  a  will,  the  report  of  the  Lord 
Chancellor  was  a^nst  the  application :  his  Lordship  concarring  upon  the  evi- 
dence, that  the  will  was  obtained,  or  an  alteration  pirevented,  by  tuidne  influ- 
ence ;  and  there  being  no  question  of  law.  Upon  this  proceed!]^  no  costs  are 
given. 

A  PETITION  being  presented  to  his  Majesty  in  Council  to  grant  a 
commission  of  review  of  a  sentence  of  the  Court  of  Delegates  (1) 
against  a  testamentary  instrument  as  the  last  will  of  Edward  Campion, 
deceased,  was  referred  to  the  Lord  Chancellor  to  report  his  opinion 
thereon  (2). 

♦The  will  in  question  was  as  follows :  [♦634] 

"  I  Edward  Campion  of  Earl  Street  Bkickfriars  London  do  make 
and  publish  this  my  last  will  and  testament  in  the  manner  following : 
b»primisy  t  give  and  bequeath  Elinor  Campion  of  Waterford  in  the 
kingdom  of  Ireland  the  whole  of  my  personal  and  real  estate  for  and 
during  her  naturd  life  and  no  longer  ;  and  after  her  decease  I  be- 
queath to  Ann  Garrick  for  the  support  of  her  and  children  five  hun- 
dred pounds,  and  also  to  Sarah  Bates  five  hundred  pounds ;  and  it 
is  my  will  and  intention,  that  Mr.  Henry  Fearon  be  my  sole  executor ; 
and  that  this  house,  estates,  furniture,  &c.  be  sold  and  thrown  into 
money  for  the  purpose  within  mentioned.  I  desire,  that  my  funeral 
expenses  may  not  exceed  fifty  pounds.  Finally  I  do  hereby  revoke 
dl  former  wills.  In  witness  whereof  I  the  said  Edward  Campion  set 
my  hand  and  seal  this  9th  day  of  February  1789. 

"  Edward  Campion.  Edward  Campion,  (L.S.) 

(1)  The  Court  of  Delegates  consisted  of  Sir  William  Henry  Ashhurst,  ^ 
Beaumont  Hotham,  Mr.  Justice  Heath,  Sir  James  Maxriot,  Doctor  Fisher,  Doctor 
Lawrence,  and  Doctor  Swahey. 

(2)  As  to  the  mode  of  proceedii^,  see  anUy  vol.  iv.  211.  [See  also  &  C.  18^ 
notes]. 
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<<  Signed  Betled  and  published  by  the 
mad  testator  in  the  presence  of 
us  who  at  his  request  and  in  the 
presence  of  each  other  have  sub- 
scribed our  names  as  witnesses 
thereto 

"  J.  Welbank, 
Ja*  Little, 
Ja*  Beedham." 

The  testator  died  on  the  28th  of  the  same  month  of  February.  A 
caveat  was  entered  in  the  Prerogative  Court  of  Canterbury  by  Eleanor 
Campion,  the  sister  and  sole  next  of  kin  of  the  deceased.  The 
grounds,  upon  which  the  will  was  impeached,  were  undue  influence 
in  obtaining  it,  and  in  preventing  an  alteration  in  favor  of  the  natu- 
ral daughter  of  the  deceased,  and  the  mental  derangement  of  the 
deceased  at  the  time  of  execution.  The  regular  execution  was  proved 
by  all  the  witnesses.  Welbank  was  a  surgeon,  living  nearly  opposite 
to  the  deceased  in  the  house  of  Farmer,  an  apothecary ;  and  had 
attended  the  deceased  for  some  time  previous  to  his  death ;  which 
was  produced  by  a  mortification  in  his  leg.  Little  was  an  assistant 
to  Farmer.  Beedham  was  a  hair-dresser,  employed  by  Fearon  in 
that  capacity.  Fearon  was  a  surgeon ;  who  drew  the  will ;  and  was 
present  at  the  execution.  Ann  Garrick,  named  in  the 
[*635]  will,  whose  real  name  was  Carrick,  *was  house-keeper  to 
the  deceased.  Sarah  Bates  was  her  niece ;  and  also  lived 
in  the  house. 

Welbank's  deposition  stated,  that  after  the  execution  of  the  will 
he  remonstrated  with  the  deceased ;  being  uneasy  at  having  signed 
a  paper  of  such  consequence  with  no  other  witness  than  a  shop- 
man and  Fearon's  hair-dresser;  and  desired  to  have  his  name  marked 
off;  upon  which  the  deceased  said :  '^  It  is  their  doing:  that  is  only 
for  a  few  days,  in  case  any  thing  unexpected  should  happen,  to  pre- 
vent Holland  and  the  young  whore  from  coming  in  and  turning  the 
poor  creatures  out ;"  adding,  that  it  should  be  then  cancelled,  and 
another  made. 

This  witness  stated,  that  there  was  some  appearance  of  derange- 
ment in  the  deceased  about  the  time  of  the  execution. 

O'Meara,  a  merchant,  being  examined  on  behalf  of  Fearon,  stated, 
that  on  the  6th  of  February,  1789,  the  deceased  declared  to  him,  he 
had  no  kindred  he  knew  of  but  his  sister  Eleanor  Campion.  He 
always  expressed  the  highest  friendship  and  greatest  regard  for  Fear- 
on. The  deceased  mentioned  the  contents  of  the  will  to  the  deponent, 
and  the  deponent  asking  what  was  to  become  of  the  residue,  the  de- 
ceased answered,  '^  The  executor  is  to  have  it,  to  be  sure."  Fearon 
and  the  deceased  were  acquainted  about  three  years ;  and  were  very 
intimate  during  the  last  twelve  months.  The  deceased  would  never 
dine  with  the  deponent,  unless  he  understood  Fearon  was  to  be  there. 
The  deceased  told  the  deponent  shortly  before  his  death,  that  he 
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was  reoonciled  to  his  daughter ;  bat  at  the  same  time  said,  he  would 
not  leave  her  one  shilling.  He  declared  an  intention  of  providing  for 
his  sister  during  her  life ;  and  that  after  her  death  Fearon  should 
have  the  whole  of  his  property. 

William  Hosier  deposed,  that  upon  the of  February  Fearon 

told  him  the  captain's  daughter  had  been  with  her  father  that  day  ; 

and  that  her  father  told  her  to  go  home,  and  make  herself  easy ;  and 

he  would  do  something  for  her  ;  and  Fearon  solicited  the  deponent 

to  go  to  the  deceased,  in  order  to  make  such  alteration  in  his  will. 

They  went  together  and  the  deceased  being  told  by  Fearon,  that 

he  had  brought  the  deponent  to  alter  his  will  according  tor 

*  his  desire,  he  answered  <'  Very  well :  I  had  some  thought     [*  636] 

of  making  an  alteration  in  it,  and  leaving  something  to  that 

girl :  we  will  think  about  it.     We  cannot  do  it  to-night :  to-monow^ 

or  some  other  time.     There  is  no  hurry."     Fearon  consulted  the 

respondent  as  to  the  form  and  eflfect  of  the  will. 

Sarah  Holland  the  natural  daughter  of  the  deceased,  by  her  dep- 
ositions stated,  that  she  left  her  father's  house  about  four  years  be- 
fore his  decease.  Fearon  came  to  live  in  the  next  house  but  one. 
The  deceased  was  between  seventy  and  eighty  at  the  time  of  his 
death.  Fearon  had  a  considerable  degree  of  undue  influence  over 
him.  He  frequently  declared  to  the  deponent,  before  she  left  him, 
that  it  was  his  intention  to  leave  her  all  he  was  worth,  except  what 
he  intended  to  leave  his  sister.  He  was  not  reconciled  to  the  depo- 
nent till  about  a  week  before  his  death.  Ann  Carrick  also  had  un- 
due influence  over  him.  Fearon  attended  him  as  a  surgeon  till  his 
death.  About  a  fortnight  before  the  24th  of  February  the  deponent 
went  to  the  house  of  the  deceased  ;  and  was  refused  admittance  by 
Carrick  on  account  of  his  low,  dangerous  situation.  Upon  the  24th 
she  went  there  with  Mrs.  Farmer.  The  deceased  war>  then  confined 
to  his  bed  ;  and  by  means  of  Mrs.  Farmer,  who  took  her  up  to  his 
room,  he  was  reconciled  to  her.  She  stayed  with  him  till  the  even- 
ing and  a  great  part  of  the  next  day.  Being  informed  of  the  will  by 
a  friend,  named  Jameson,  she  mentioned  it  to  the  deceased ;  who 
said,  it  was  only  a  little  memorandum  of  two  or  three  lines,  in  case 
he  had  been  taken  ofi*  suddenly  ;  desiring  her  to  make  herself  easy ; 
for  he  meant  to  leave  every  thing  to  her.  She  went,  and  stayed  with 
him  by  his  desire  the  whole  of  the  26th.  He  received  her  in  the 
most  afiectionate  manner  ;  and  several  times  mentioned  his  intention 
to  make  an  addition  to  the  said  memorandum  in  Fearon's  posses- 
sion, thereby  to  give  all  his  property  to  her  ;  denring  her  to  make 
herself  easy,  but  not  to  mention  it  to  any  person  in  the  house. 
Fearon  drank  tea  there.  After  Carrick  had  taken  away  the  tea- 
things  she  left  the  door  ajar.  The  deceased  desired  Fearon  to  shut 
it ;  complaining  that  the  people  about  him  were  listening  and  prying 
about.  He  then  asked  Fearon  for  the  memorandum;  saying,  <<I 
want  to  make  this  child's  mind  easy."  No  other  person  was  in  the 
room  with  them  but  Fearon ;  who  saying,  he  had  left  it  at  home^ 
the  deceased  added,  '<  I  desire  you  will  write  in  addition  to  the 
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memorandufn,  that  I  make  her  my  sole  heir,  and  leave  her 
every  thing  that  I  have  in  the  world ;"  and  he  desired  Fearon 
to  bring  him  the  memorandum  to  sign,  after  the  said  addition 
was  made ;  which  he  be^;ed  might  be  done  that  night,  and 
brought  to  him  next  morning.  Fearon  appeared  confused ;  and 
he  hesitated  a  good  deal ;  upon  which  the  deceased  repeated 
what  he  had  said ;  asking  Fearon  if  he  understood  him.  Fearon 
then  proposed  to  fetch  Hosier  for  that  purpose.  The  deceased  as- 
sented ;  saying,  he  did  not  care  who  did  it,  so  it  was  done  that 
night,  and  brought  to  him  in  the  morning  to  sign  ;  charging  them 
again  with  secrecy.  Fearon  seemed  to  acquiesce.  Upon  the  27th 
of  February  the  deponent  remonstrated  with  Fearon  for  not  writing 
the  addition  to  the  memorandum.  He  said  he  had  written  it ;  but 
it  was  not  completed  ;  and  he  and  Hosier  waited  the  orders  of  Cam- 
pion for  that  purpose.  Mrs.  Farmer  also  reproached  Fearon.  He 
kept  out  of  the  way  all  Saturday,  till  on  account  of  the  approach  of 
the  testator's  death  it  was  too  late.  Fearon  did  propose  to  the  de- 
ceased upon  the  24th  in  the  presence  of  the  deponent  to  make  a  pro- 
vision for  her  and  her  children.  The  deceased  answered,  he  did 
intend  it ;  but  desired  not  to  be  teased  at  that  time. 

William  Holland,  the  husband  of  Sarah  Holland,  deposed,  that 
upon  the. 26th  of  February,  when  his  wife  was  with  her  father,  the 
deponent  stayed  below  ;  and  she  came  down  with  Fearon  ;  who  in 
the  presence  of  Carrick  wished  him  joy ;  saying  something  hand- 
some was  now  going  to  be  done.  He  confirmed  his  wife's  deposi- 
tions, that  Fearon  at  one  time  said,  he  had  written  the  addition  to 
the  will ;  but  in  answer  to  a  question  as  to  that  at  another  time  he 
said,  he  had  not  written  the  paper ;  but,  as  he  was  sole  executor,  and 
knew  the  intention  of  the  deceased  to  benefit  the  deponent's  chil- 
dren, it  would  be  in  his  power  to  do  so. 

Mrs.  Farmer  stated,  that  the  deceased  was  at  first  attended  by 
Fearon  only ;  but  during  the  latter  part  of  his  illness  he  was  also 
attended  by  the  deponent's  husband  and  Welbank ;  and  that  he  was 
frequently  delirious  for  some  time  before  his  death.  She  confirmed 
the  deposition  of  Sarah  Holland  as  to  the  reconciliation,  &c. 
Farmer,  the  apothecary,  also  deposed,  that  the  deceased  was  deliri- 
ous at  times,  and  at  other  times  sensible  ;  and  that  he  was  not  ap- 
prehensive of  being  in  danger.  One  of  the  witnesses  also  stated, 
that  the  deceased  had  an  objection  to  have  an  attorney  employed  ; 

not  liking  form  and  ceremony. 
[♦  638]         ♦  The  only  point  decided  in  the  Prerogative  Court  was 

the  preliminary  question,  whether  parol  evidence  could  be 
received  to  show,  the  deceased  intended,  Fearon  should  be  only  a 
nude  executor ;  and  should  not  take  the  residue  as  such  ;  upon  the 
allegation  of  Mrs.  Cooke,  the  executrix  of  Mrs.  Campion,  deceased, 
of  representations  to  the  deceased  Edward  Campion  by  Fearon,  that 
he  should  not  take  any  beneficial  interest  by  being  named  executor, 
and  declarations  of  the  deceased,  that  he  so  understood  the  law. 
iProm  the  judgment  of  Sir  William  Wynne  upon  that  question,  that 
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such  evidence  could  not  be  received,  Mrs.  Cooke  appealed  to  the 
Court  of  Delegates:  who  permitted  the  evidence  to  be  taken  de 
bene  eese;  leaving  the  point  open  to  aigument;  and  afterwards, 
when  the  cause  was  heard  before  them,  pronounced  a  sentence  set-* 
ting  aside  the  will ;  that  the  deceased  died  intestate ;  and  that  ad- 
ministration should  be  granted  to  Mrs.  Cooke :  but  costs  were  not 
given. 

Dr.  Battiney  [The  King^i  Advocate  in  the  AdmiraUy]^  in  support 
of  the  petition.  On  the  admission  of  the  allegation  in  the  Prerog- 
ative Court,  Sir  William  Wynne  was  of  opinion,  that  parol  testi- 
mony was  not  admissible  to  show,  what  the  testator's  intention  was 
in  the  appointment  of  executor  in  contradiction  to  the  legal  opera- 
tion. The  Court  of  Delegates  considered  it  a  new  question ;  but 
said,  they  would  give  no  opinion  then,  but  consider  the  law,  when 
they  should  try  the  fact.  The  will  is  sufficiently  evinced.  Besides 
that,  there  are  declarations  and  recognitions  of  the  deceased,  admit- 
ted by  the  adverse  party,  that  it  was  his  will,  but  only  wanted  the 
addition  of  a  codicil.  Supposing  that  to  be  the  case,  can  that  evi- 
dence be  admitted  to  set  aside  the  will  in  direct  opposition  to  the 
Statute  of  Frauds  (I)  ?  The  Statute  declares,  that  a  written  will 
shall  not  be  revoked,  altered  or  changed,  by  word  of  mouth,  except 
the  same  shall  in  the  life-time  of  the  testator  be  reduced  to  writing, 
read  to  and  allowed  by  him,  and  proved  to  be  so  done  by  three 
witnesses  at  least  (2).  Suppose  actual  fraud  proved,  with  a  view  to 
prevent  an  addition  to  or  alteration  of  the  will,  by  no  means  admit- 
ting, that  the  attestation  of  the  subscribing  witnesses  is  not  fully 
sufficient  to  establish  it,  or  that  the  testator  ever  intended  to  make 
a  codicil,  yet  the  will  cannot  therefore  be  set  aside  consistently  with 
the  Statute.  This  is  not  a  case  of  general  incapacity, 
with  lucid  •  intervals,  but  of  general  capacity  with  occa-  [•  639] 
sional  delirium,  proceeding  from  disorder  That  is  the  result 
of  the  evidence ;  and  that  throws  the  proof  upon  the  adverse  party. 

The  case  of  Cok  v.  Mcrdamt  (3)  gave  rise  to  the  Statute  of 
Frauds.  The  object  of  this  clause  is  to  prevent  the  effect  of  the 
gossiping  of  female  relations  and  friends.  The  fraud  imputed  in 
this  case  is  not  as  to  the  will,  but  in  prevepting  a  codicil  from  being 
made.  I  will  put  this  case ;  a  will,  giving  considerable  legacies,  and 
appointing  an  executor :  the  testator  afterwards  intending  to  give  a 
legacy  of  lOOOZ.  by  codicil  is  prevented  from  executing  that  inten- 
tion by  the  fraud  of  a  person,  to  whom  a  legacy  of  50/.  is  given  by 
the  will :  can  the  will  be  set  aside  as  to  all  the  legatees,  the  appoint- 
ment of  an  executor,  &c.  because  that  legatee  of  50/.  has  been 
guilty  of  a  fraud  in  preventing  the  execution  of  the  codicil  ?  If 
parol  evidence  of  the  fraud  could  be  admitted,  from  what  fund  is 
the  intended  legacy  of  1000/.  to  come :  the  person  committing  the 
fraud  being  a  legatee  of  50/.  only  ?     Is  it  to  come  out  of  the  other 

(1)  29  Char.  11.  c.  3. 

(2)  Sec.  22. 

(3)  Stated  ank,  voL  iv.  196,  n.  in  MaAtuM  v.  Warm. 
VOL.  T.  38 
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legacies?  Whether  any  relief  could  be  given  in  equity  is  not  now 
the  question :  but  it  would  be  impossible  to  set  aside  the  will  con- 
sistently with  the  statute ;  which  your  Lordship  would  not  be  will- 
ing to  impeach  in  any  respect. 

When  this  will  was  before  the  Delegates,  the  Advocate  General 
proposed  to  expunge  the  clause  appointing  the  executor,  and  let  the 
rest  stand ;  and  in  support  of  that  cited  Barton  v.  Robins ;  in  which 
the  testatrix  was  an  old  woman  ;  who  had  nearly  lost  her  sight :  the 
attorney  inserted  a  bequest  of  the  residue  to  himself:  she  having 
got  scent  of  this  sent  for  him :  but  he  avoided  going  to  her ;  and 
she  could  never  get  the  will  from  him.  The  Delegates  under  those 
circumstances  struck  out  the  disposition  of  the  residue.  She  had 
declared  in  her  life-time,  that  it  was  contrary  to  her  intention. 
Three  other  cases  cited  were  exactly  of  the  same  nature ;  Parmenter 
V.  More^  Garnet  v.  Selhrs,  and  Price  v.  Bamsley :  all  cases  of  fraud ; 
a  residuary  clause  being  surreptitiously  inserted ;  and  the  Delegates 
in  all  of  them  held,  that,  where  the  clause  is  fraudulently  insertedi 
evidence  may  be  given  for  the  purpose  of  striking  it  out.  Another 
case  of  a  different  nature  was  cited :  where  evidence  was  admitted; 
that  such  clause  was  inserted  by  mistake :  Bridge  v.  Ar^ 
[•  740]  nold.  The  surplus  was  given  in  trust :  *  and  the  scrivener 
by  mistake  introduced  the  words  "  for  his  own  use."  This 
was  the  error  of  the  writer,  not  of  the  testator  ;  and  parol  evidence 
was  admitted  to  show  the  mistake.  These  are  the  only  cases,  in 
which  the  Spiritual  Courts  have  taken  upon  themselves  to  expunge 
from  a  will  any  matter  whatever. 

But  in  this  case  there  is  no  pretence  for  striking  out  one  part  of  the 
will  more  than  another.  To  do  what  was  proposed  the  Court  must 
add  to  the  will  instead  of  striking  out ;  namely,  by  declaring  the  ap- 
pointment of  executor  a  bare  and  nude  trust,  and  not  passing  any 
beneficial  interest.  There  are  only  two  cases,  in  which  an  addition 
has  been  made  to  a  will :  one  upon  the  will  of  Doctor  Gerard  in 
1789.  He  left  a  wife  and  a  daughter.  He  had  given  directions  to 
an  attorney  to  make  his  will.  A  few  months  afterwards  he  wrote  to 
the  attorney  to  appoint  another  executor ;  and  directing  his  wife's 
name  to  be  inserted  as  residuary  legatee.  The  attorney  forgot  her 
Christian  name  and  therefore  left  a  blank  for  her  name ;  and  the  will 
being  returned  to  the  testator  he  did  not  fill  up  the  blank  ;  but  her 
name  appeared  in  the  instructions.  The  omission  being  accounted 
for,  the  will,  together  with  the  instructions,  was  pronounced  for  as 
the  last  will  of  the  deceased. 

The  other  case  was  upon  the  will  of  a  Mr.  Janssen  ;  containing  a 
provision  for  his  two  daughters,  and  giving  instructions  to  his  attor- 
ney for  giving  the  residue  to  one  of  them.  That  direction  was  at  the 
top  of  the  instructions.  The  attorney  thought  it  better  to  put  the  resid- 
uary clause  at  the  end  ;  but,  when  he  got  to  the  end  he  forgot  it ; 
and  the  testator  did  not  observe  the  omission.  The  Delegates  es- 
tablished the  appointment  in  favor  of  tlie  daughter  as  residuary 
legatee. 
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An  objection  will  probably  be  made  from  the  time,  since  this  sen- 
tence was  pronounced  ;  and  perhaps  it  will  be  said,  suits  have  been 
instituted  in  this  Court  in  consequence  of  that  decision :  that  would 
make  no  difference  farther  than  a  mere  change  in  the  name  of  the 
Defendant  in  those  suits.  But  the  real  question  is,  whether  a  sen- 
tence ought  not  to  be  reviewed,  that  appears  to  operate  against  the 
Statute  of  Frauds.        * 

*Mr.  Parke,  in  support  of  the  sentence.  [*641] 

This  sort  of  application  was  new  till  your  Lordship's  judg- 
ment in  Matthews  v.  Warner  (1).  Since  that,  there  can  be  no  doubt 
about  the  prerogative.  Your  Lordship  stated,  that  after  a  grave  inquiry 
before  a  respectable  Court  of  Delegates  a  mere  doubt  would  not  be 
a  sufficient  ground  for  granting  the  application ;  and  in  reporting 
your  opinion  stated  as  the  ground,  that  the  points  of  law  arising  on 
the  proceedings  appear  to  be  so  important  to  the  public,  that  it  is 
fit  they  should  be  heard  and  determined  in  the  most  solemn  manner. 
In  this  case  there  was  a  very  long  argument  before  the  Delegates, 
but  not  a  moment's  hesitation  or  delay  in  the  decision,  setting  aside 
this  will.  The  cause  was  decided  in  May,  1797.  Upon  such  an 
application  it  is  for  your  Lordship's  discretion  to  determine,  consid- 
ering the  amount  of  the  property,  &c.  I  do  not  say,  that  if  there 
was  a  serious  question  of  law  behind,  that  would  not  be  a  reason  for 
granting  this  application. 

As  to  the  merits,  the  greatest  part  of  what  has  been  submitted  to 
your  Lordship  never  came  in  question.  We  applied  upon  totally 
different  grounds.  It  was  never  contended,  that  the  will  was  not 
formally  executed.  In  many  cases  the  formal  execution  has  not 
been  in  question^  upon  the  issue  <'  devisavit  vel  non  7"  Bates  y. 
(xrave8(2)  was  cited  before  the  Delegates.  Your  Lordship  there 
says,  <'  The  issue,  <  devisavit  vel  nan '  always  implies  in  it,  where  the 
execution  is  not  the  point  of  the  issue,  a  question  of  the  capacity  of 
the  testat6r ;  that  is,  either  his  absolute  capacity  or  his  relative  ca- 
pacity, where  it  is  supposed,  the  particular  instrument  was  the  effect 
of  that  undue  influence,  which  necessarily  implies  a  degree  of  weak- 
ness at  the  time,  and  quoad  that  instrument,  making  it  not  an  instru'- 
ment  arising  from  the  fair  bias  of  his  own  mind,  but  from  the  exer- 
cise of  that  improper  influence." 

We  never  intended  to  impeach  the  statute,  or  to  say,  that,  gene- 
rally speaking,  a  will  duly  executed  could  be  revoked,  except  in  the 
manner  described  by  the  statute :  but  under  all  the  circumstances, 
considering  the  situation  of  this  man,  above  eighty  years  of  age,  ac- 
cording to  one  witness,  a  sea-faring  man,  rough,  ignorant,  and  illitr 
erate,  that  he  was  in  the  power  of  the  persons  about  him  from  the 
moment  his  unfortunate  daughter  quitted  his  house,  not 
from  *  improper  conduct,  but  living  with  her  mother  till  [*  642] 
her  marriage,  which  certainly  was  offensive  to  her  father, 

(1)  .^rUe,  vol.  iv.  186.    See  the  note,  311. 

(2)  ,^nte,  vol.  ii.  287. 
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that  Fearon  never  knew  the  deceased  till  three  months  after  she  left 
his  house,  the  influence  appearing  in  O'Meara's  evidence,  that  the 
only  way  of  prevailing  on  the  deceased  to  dine  out  was  by  asking 
Fearon,  the  sui^on  attending  him  writing  the  will  with  his  own 
hand,  the  circumstances,  under  which  the  will  was  obtained,  it  can- 
not be  permitted  to  stand.    We  use  the  circumstance  of  Fearon 
making  himself  a  nude  executor  with  the  other  circumstances.    How 
is  it  possible  to  suppose,  this  man  could  know,  the  executor  would 
have  the  residue ;  though  Fearon  did  not  know  it  ?    By  the  force  of 
bis  natural  abilities,  as  Hosier  represents  it !     It  was  a  breach  of 
confidence  in  Fearon,  asking  an  opinion  upon  the  effect  of  the  will. 
Upon  a  minute  attention  to  the  evidence,  the  whole  is  a  continuation 
of  the  same  plan  to  deceive.     It  is  singular,  that  Fearon  coming  to 
the  house  upon  the  day  the  reconciliation  took  place,  should  propose 
this,  and  that  he  should  not  propose  it  afterwards.    The  deceased 
was  very  uneasy,  lest  Mrs.  Carrick  or  the  other  persons  in  the  house 
should  know  any  thing  of  his  intention  in  favor  of  his  daughter.  No 
doubt,  Fearon  took  the  moment,  when  Mrs.  Carrick  was  in  the 
room,  to  make  the  proposal,  with  a  view  to  defeat  it,  in  direct  c<hi- 
tradiction  to  the  deceased's  wish.     The  moment  the  proposal  was 
made  by  the  deceased  to  make  an  addition  to  the  will  in  favor  of  his 
daughter,  Fearon  insists  upon  having  an  attorney  (1)  ;  though  he 
knew  the  objection  of  the  deceased  to  have  one,     It  is  positively 
sworn,  that  Fearon  said,  he  had  written  the  paper,  but  not  completed 
it.     Your  Lordship  asked,  whether  that  could  not  have  been  exhib- 
ited.    It  is  now  said,  they  thought  it  better  to  rest  upon  the  case,  as 
it  stood.     But  Holland,  the  husband,  states,  that  Fearon  said  he  had 
not  wiitten  the  paper ;  but,  as  he  was  sole  executor,  and  knew  the 
deceased's  intention,  it  would  be  in  his  power  to  execute  it.     The 
executor,  when  taking  probate,  is  obliged  to  swear,  that  is  the  only 
testamentary  paper,  that  has  come  to  his  knowledge. 

The  whole  result  of  the  evidence  is  undue  influence  to  a  great  de- 
gree. No  attempt  was  made  upon  any  side  to  dispute  any  question 
of  law.  We  did  not  seek  to  overturn  the  statute  by  the  introduction 
of  parol  evidence :  but  we  put  it  upon  the  general  ground 
[*643]  *  of  circumvention,  either  in  obtaining  the  will  or  in  pre- 
venting the  alteration.  It  was  compared  to  the  cases  of 
fraud  in  this  Court :  Taylour  v.  Rochford  (2),  also  the  case  of  a 
surgeon  ;  at  whose  conduct  the  Court  expressed  great  indignation. 
It  was  compared  to  other  cases  in  Swinburne  ;  which,  though  long 
before  the  statute,  were  relied  on  at  the  bar,  and  quoted  by  the 
Judges.  The  Ecclesiastical  Court  are  judges  of  fraud  in  cases  of 
wills  of  personal  estate.  Swinburne  in  the  Seventh  Part  lays  down 
all  the  cases,  in  which  wills  may  be  avoided  either  firom  the  beginning 
or  by  matter  subsequent.  Even  in  the  summary  of  this  chapter  (3) 
he  states  it  as  a  general  proposition,  tiiat  a  will  free  from  fault  in  the 

(1)  Hosier  was  not  an  attorney. 
2)  2  Ves.  281. 
(3)  Page  451, 5th  edit 
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or^nal  may  afterwards  become  void  in  various  ways.  One  case  he 
puts  is,  where  the  party  is  in  the  government  of  another.  This 
case  therefore  was  foreseen  by  him.  Some  of  the  evidence  is  exact- 
ly according  to  the  book  in  another  part,  speaking  of  prohibiting  alter- 
ation ;  showing  practice  used  to  prevent  an  intended  alteration. 

Doctor  BatUnCy  in  reply.  The  animus  tt$tandi  is  certainly  proved. 
The  witnesses  signed  in  consequence  of  tomething  particularly 
pressed  by  the  testatpr.  It  was  not  a  mere  mechanical  execution. 
To  the  last  moment  ^of  his  existence  he  recognized  this  paper.  It 
has  been  objected,  that  the  will  was  drawn  by  a  medical  man  attend- 
ing the  deceased  professionally ;  but  there  is  no  rule  in  law  to  im- 
peach such  will,  as  in  the  case  of  a  guardian,  before  he  has  made 
up  his  accounts:  there,  or  in  the  case  of  a  person  under  duress, 
there  is  a  general  rule  of  policy,  which  forbids  such  conveyances  to 
stand,  though  made  with  good  faith. 

In  the  case  of  Coghlan  v.  Coghlan  a  will  signed  by  the  testator, 
who  had  been  insane,  upon  the  application  of  his  keeper  was  estab- 
lished by  the  Delegates ;  but  on  some  occasion  Lord  Thurlow  said, 
that  case  was  not  law ;  going  farther  than  the  general  rule  of  policy, 
that  such  a  person  shall  not  be  a  witness  or  be  present ;  the  will  in 
that  instance  being  signed  upon  the  application  of  the  keeper. 
Swinburne  is  speaking  of  a  testament,  which  the  deceased  intends 
entirely  to  revoke,  and  he  is  prevented  fraudiflendy  from  making 
another.  In  that  instance  the  will  is  void.  But  if  he  does  not  mean 
to  revoke  the  testament  entirely,  intending  merely  to  make  an  addi- 
tion or  alteration,  the  whole  will  is  not  to  be  set  aside 
*  merely  on  account  of  an  intention  to  make  a  codicil.  [*644] 
TayUmr  v.  Rochford  does  not  apply  to  this  case.  That 
was  a  case  of  direct  and  positive  fraud  upon  a  poor  sailor,  convey- 
ing all  his  property  for  a  very  inadequate  consideration.  It  is  too 
much  the  way  to  argue,  that  a  will  regular  according  to  the  statute 
is  to  be  set  aside  merely  on  suspicion  of  fraud.  One  great  princi- 
ple in  the  Testamentary  Courts  as  to  imperfect  papers  is,  that,  if  the 
testator  declares  an  intention  as  to  property,  and  has  time  afterwards 
to  put  that  in  writing,  and  does  not,  the  presumption  is,  that  either 
he  had  not  made  up  his  mind,  or  that  he  had  abandoned  the  inten- 
tion. That  rule  operated  in  Griffin^s  Case  (1).  The  decision  of 
the  Court  of  Delegates  upon  this  will  certainly  could  not  have  gone 
upon  fraud ;  for  costs  were  not  given ;  which  must  have  been  the 
consequence. 

With  respect  to  the  length  of  time,  that  has  elapsed  since  the  de- 
cision, at  that  time  no  commission  of  review  had  been  granted  for 
above  a  century ;  and  it  was  not  thought  advisable  to  make  the  ap- 
plication. As  to  the  suits,  that  have  been  instituted,  they  were  not 
instituted  in  consequence  of  intestacy ;  but  would  have  been  institu- 
ted equally  against  Fearon  as  against  Bainbridge.  With  respect  to 
the  amount  of  the  property  we  are  at  issue ;  and  Fearon  has  exhib- 

(1)  Stated,  anUj  vol  iv.  197,  in  MMews  v.  fFarner. 
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ited  an  inventory  to  a  considerable  amount.  In  this  case,  by  the 
course  it  has  taken  there  has  been  in  fact  but  one  sentence ;  the 
cause  being  removed  from  the  Prerogative  Court  before  the  final 
sentence. 

Lord  Chancellor  [Loughborough].  This  petition  is  presented 
upon  a  su^estion,  that  the  determination  of  the  Court  of  Delegates 
turned  upon  a  new  and  very  important  question  of  law ;  whether 
parol  evidence  could  be  admitted  to  show,  that  a  testator  did  not 
mean,  that  the  executor  should  take  the  residue  by  virtue  of  the  ap- 
pointment of  executCH* ;  and  on  the  other  hand,  that  the  testator  was 
acquainted  with  the  operation  of  law ;  which  by  intendment  would 
vest  the  residue  in  the  executor  (a).  The  only  way,  in  which  that 
question  could  be  stated,  would  oe  by  an  objection  to  the  admissi- 
bility of  the  libel  (1).  That  question  therefore  certainly  has  not  oc- 
curred.    Something  of  argument,  that  bears  some  affinity  to  it, 

arose  in  the  discussion ;  and^it  was  very  ably  argued. 
[♦645]  *I  do  not  hold,  that  a  petition  for  a  Commission  of 
Review  ought  always  to  prevail ;  upon  this  plain  and  very 
obvious  ground :  a  determination  in  the  ordinary  course  of  law  has 
been  obtained ;  and  it  is  upon  the  peculiar  circumstances  and  the 
importance  of  the  case,  that  his  Majesty  should  exercise  his  prerog- 
ative. It  is  true,  here  there  has  been  but  one  judgment  upon  it. 
The  judge  in  the  firfit  instance  had  not  pronounced  sentence.  That 
is  certainly  a  circumstance  in  favor  of  the  petition ;  and  if  I  could 
find  in  the  best  consideration  I  can  give  this  case  a  question  of  law, 
particularly  a  question  of  so  much  importance,  involving  the  consid- 
eration of  the  Statute  of  Frauds,  I  should  pause  in  determining, 
whether  upon  the  peculiar  circumstances  of  the  case,  the  length  of 
time,  and  the  conduct  of  the  parties,  there  should  not  be  farther 
consideration.  But  I  cannot  find  any  question  of  law  here ;  and  it 
appears  to  me  to  be  merely  the  same  case  as  an  application  for  a 
new  trial.  It  was  put  upon  two  grounds  by  the  Counsel  in  support 
of  the  sentence ;  that  the  will  was  impeached,  either  as  having  been 
obtained  by  undue  influence,  or,  as  a  separate  and  distinct  consider- 
ation, that  the  deceased  had  an  intention  to  alter  the  will ;  from  ex- 
ecuting which  purpose  he  was  prevented,  being  beset  by  the  people 
about  him ;  and  farther  they  state  a  settled  and  precise  alteration. 

As  to  the  second  consideration,  the  conduct  of  the  parties,  which 
affords  evidence  as  to  the  first,  this  executor  had  got  the  testator 
to  put  him  in  a  condition  by  the  will  to  benefit  himself  greatly,  by 
appointing  him  a  nude  executor.     It  turns  therefore  upon  the  ques- 

(a)  As  to  the  admissibility  of  this  evidence,  see  2  Williams,  Executors,  (2d  Am. 
cd.)  1054, 1055 ;  mUe  v.  fTUliams,  3  Ves.  &  Bea.  72 ;  5.  C.  Coop.  58 ;  Langkam 
v.  Sanford,  2  Meriv.  17. 

In  Massachusetts  and  some  other  States,  the  executor  is  in  all  cases  trustee  for 
the  next  of  kin  for  the  residue  undisposed  of.  Hays  v.  Jackson^  6  Mass.  153.  See 
also  the  remarks  upon  this  point  and  the  cases  cited  in  3  Phil.  £v.  (Cowen  and 
HiU's  notes)  1495,  1496 ;  Fleming  v.  BoUing,  3  Call,  75 ;  fltfi  v.  HUl,  2  Hayw. 
298 ;  2  Stoiy  Eq.  Jur.  §  1208 ;  Benrut  v.  Batckdor,  ante,  1  V.  68,  note  (a> 

(I)  See  Browne's  View  of  the  Ecclesiastical  Law,  voL  ii.  101,  &c. 
VOL.  V.  38* 
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tion,  whether  there  is  evidence  of-  such  management  and  holding 
round  the  testator,  after  what  is  most  distinctly  in  evidence,  his  in- 
tention to  alter  the  will.  That  is  no  question  of  law ;  for,  bound  as 
the  Court  is  by  the  Statute  of  Frauds,  this  Court  has  directed  an  is- 
sue to  try,  whether  a  will  has  been  obtained  by  fraud ;  and  there 
has  been  also  this  issue  directed ;  whether  the  testator  has  been  hin- 
dered by  a  person,  and  not  a  person  claiming  a  direct  benefit  under 
the  will,  from  altering  it.  That  issue,  I  remember  was  tried  at  the 
assizes  before  Lord  Chief  Justice  Eyre ;  though  I  do  not  recollect 
the  circumstances  of  the  case.  Both  these  issues  are  perfectly  con- 
sistent with  the  law  and  the  full  observance  of  the  statute.  It  hap- 
pens here,  the  evidence  is  given  by  deposition.  It  would 
*  be  more  satisfactory,  if  it  was  by  a  viva  voce  examination.  [*  646] 
The  course  of  the  Court  does  not  admit  of  that.  If  I  felt 
a  doubt,  whether  I  could  to  the  full  extent  adopt  the  conclusion  of 
the  Court  of  Delegates,  I  am  strongly  inclined  to  think,  I  should 
not  be  warranted  by  that  doubt  to  say,  it  is  fit,  a  new  trial  should  be 
granted  by  the  of)eration  of  a  Commission  of  Review.  I  have  not 
examined  the  evidence  with  the  same  care  the  Delegates  did :  but,  so 
far  as  I  have  examined  the  evidence,  upon  both  points  I  concur  with 
the  Delegates,  that  the  weight  of  evidence  preponderates,  that  the 
will  was  obtained  by  dominion  gained  over  his  person.  It  is  much 
stronger  upon  the  second  point ;  as  to  which  the  evidence  confirms 
the  first ;  that  he,  who  gained  that  situation  of  benefit  to  himself  by 
the  will,  hindered  by  a  continuation  of  the  same  conduct  that  to  be 
done,  which  the  testator  had  directed  him  to  do ;  which  was  the 
plainest  of  all  things :  namely,  to  declare  a  trust  of  the  residue  for 
a  particular  person.  It  goes  farther ;  for  there  is  the  evidence  of 
three  witnesses,  that  he  declared,  he  had  executed  the  intention  by 
making  a  writing.  The  situation  of  this  testator  is  very  difierent 
from  that  of  Griffin  in  the  case  cited.  That  man  had  gone  about  the 
world  about  his  afiairs  after  writing  that  paper :  this  testator  was 
bed-ridden.  He  did  not  fancy  himself  in  the  situation,  in  which  he 
was.  It  is  incident  to  that  disorder  to  feel  a  considerable  degree  of 
hope,  a  warmth  of  mind.  He  had  no  communication,  no  constant 
and  easy  communication,  except  with  the  persons  about  him ;  always 
excepting  that  communication  by  Mrs.  Farmer's  forcing  his  daughter 
into  his  presence. 

I  shall  report  against  the  application,  for  this  reason,  that  there  is 
no  question  of  law ;  but  upon  the  evidence,  upon  the  result  I  am 
far  from  being  dissatisfied :  but  if  I  did  feel  a  doubt,  suppose,  it  was 
an  application  for  a  new  trial  before  a  Jury,  I  should  send  it  to  a 
new  trial  before  the  same  tribunal  (a). 

Mr.  Parke  applied  for  costs ;  comparing  it  to  the  case  of  a  motion 
for  a  new  trial  refused  ;  upon  which,  he  said,  costs  are  always  taxed 
of  course  in  the  Court  of  King's  Bench. 

(a)  See  Mathews  v.  ^fbnier,  oirfe,  4  V.  186,  note  (h)-,  2  Stoiy  Eq.  Jor.  §  1447, 
.and  notes. 
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Lord  Chanobllor  [Loughboeouoh].  There  have  been  so  few 
applicationB  of  this  sort,  that  I  do  not  know  where  to 

[*647]  find  an  instance.  Besides  *I  have  no  cause  before  me. 
I  have  no  ofiicer  to  tax  the  costs.    The  application  is  not 

made  to  me :( it  is  to  his  Majesty  in  Council ;  and  by  an  order  of 

Council  it  is  referred  to  me. 

No  costs  were  given. 

The  Lord  Chancellor  added,  that  this  case  affords  a  strong  in- 
stance of  the  inconvenience  of  that  determination  of  Kerrich  v. 
Brqmbyy  (1)  that  this  Court  cannot  take  cognizance  of  wills  of  per- 
sonal estate  as  to  matter  of  fraud ;  and  that  in  this  Court  there  could 
have  been  no  difficulty :  the  executor  would  by  his  answer  have  con- 
fessed the  trust  as  to  the  residue. 

1.  That  the  granting  a  cominission  of  review,  after  a  decision  by  the  Comt  of 
Delegates,  is  discretionary,  see,  anie^  note  1  to  Mathewt  v.  Warner^  4  V.  186. 

2.  As  to  the  exception  which  the  case  of  fraudulently  setting  up  a  will  affords 
to  the  general  jurisdiction  of  the  Court  of  Chancery  to  relieve  against  all  sorts  of 
jQraad,  see  note  1  to  Bales  v.  Gmioet,  2  V.  267. 

3.  That  parol  evidence  may  be  firiven  to  raise  a  presumption  a^fainst  an  execu- 
tor's prima  faxit  title  to  a  beneficial  interest  in  the  undisposed  residue  of  his  testa- 
tor's property ;  as,  on  the  other  hand,  the  executor  may  adduce  evidence  to  rebut 
that  presumption ;  see  note  3  to  .VotirK  v.  Finck^  1  V.  344. 

4.  With  respect  to  the  eosCt  of  proceedings  under  a  commission  of  review,  see, 
jNMf,  note  3  to  Ex  parte  Smithy  5  V.  706. 
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[1800,  Nov.  12.] 

A  PURCHASEK  not  Compelled  to  take  a  doubtftil  title :  (a)  nor  will  a  case  be  directed 
'    without  his  consent    The  Court  also  hesitated  upon  giving  sanction  to  a  title 

founded  on  the  destruction  of  contingent  remainders  by  £e  tenant  for  life; 

there  beiug  no  trustees  to  support  them. 

The  bill  was  filed  for  specific  performance  of  an  agreement  for  the 
sale  of  an  estate  to  the  Defendant  Exceptions  were  taken,  found- 
ed upon  objections  to  the  title,  involving  several  very  doubtful  ques- 

(1)  3  Bra  C.  C.  358;  Jamea  v.  Qnwes,  2  P.  Wms.  270;  BmneU  v.  Fafc,  WM 
V.  Uaverden,  2  Atk.  324,  424 ;  wfmm.  3  Atk.  17 ;  BaUt  v.  Onue$,  ante,  vol.  ii. 
287 ;  and  the  note,  293 ;  post,  vol.  xiiL  297 ;  1  FonJ).  Tr.  Eq.  13, 68.  This  is  the 
only  instance,  in  which  Courts  of  Equity  disclaim  a  concurrent  jurisdiction  upon 
fraud. 

(a)  BvOer  v.  (/Hear,  I  Desaus.  382;  Lewis  v.  Hemdon, 3  Litt  358;  Kdfy  v. 
Bradford,  3  Bibb,  317;  Seymour  v.  Ddan^,  1  Hopk.  436 ;  Young  v.  LOlardj  1 
Marsh.  482 ;  Morgan  v.  Morgan,  2  Wheat  290, 2^ ;  2  Sugd.  Vend.  &.  Purch. 
(6th  Am.  ed.)  p.  165,  el  eeq, ;  Pope  v.  Snmuonj  ante,  145,  and  notes ;  Cooper  v. 
Dernie,  ante,  1  V.  565,  note  (a);  S.  C.  4  Bra  C.  C.  (Am.  ed.  1844)  88,  note  (a). 

It  is  sufficient,  however,  if  the  vendor  is  able  to  make  a  good  title  at  any  time 
before  decree  pronounced,  although  he  had  not  a  good  title  when  the  contract  was 
made.    Hqihum  v.  .Md,  5  Cranch,  262,  275;  FinUif  v.  L^nehy  3  Bibb,  366; 
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tionB  upon  the  point,  whether  the  limitations  after  the  estate  for  life 
of  the  Plaintiff  were  contingent  remainders  or  executory  devises : 
the  Plaintiff  contending,  that  they  were  contingent  remainders ;  and 
resting  his  title  upon  the  destruction  of  those  estates  ;  there  being 
no  estate  in  trustees  to  support  the  contingent  remainders. 

Mr.  Lloyd  and  Mr.  Alexander y  for  the  Defendant,  insisted,  that  a 
purchaser  could  not  be  compelled  to  take  sp  doubtful  a  title.  (1) 

Mr.  Richards  and  Mr.  Wear^  for  the  Plaintiff,  observing,  that  this 
was  a  legal  question,  desired,  that  a  case  might  be  directed  ;  as  in 
Cheveley's  Case,  lately. 

*Lord  Chancellob  [Louohborouoh].  In  that  case  [*648] 
the  party  was  not  adverse.  If  in  this  case  the  purchaser 
was  willing  to  have  the  opinion  of  a  Court  of  Law,  I  would  very 
willingly  send  it  to  law :  but  I  do  not  know  how  to  compel  a  pui^ 
chaser  to  take  a  title  he  must  go  to  law  for  immediately.  I  do  not 
much  like  a  tenant  for  life  destroying  contingent  remainders,  taking 
advantage  of  the  want  of  trustees  in  the  will,  and  then  coming  to  - 
this  Court  to  give  a  sanction  to  that  title.  Has  a  case  ever  occurred, 
in  which  this  Court  has  established  such  a  title,  and  forced  a  pur- 
chaser to  take  it  ? 

The  exceptions  were  allowed. 

The  Lord  Chancellor  observed,  that  it  had  been  intended  to 
bring  a  bill  into  Parliament  to  prevent  the  necessity  of  trustees  to 
preserve  contingent  remainders ;  but  that  intention  never  was  carried 
into  effect.  

As  to  the  title  which  a  purchaser  may  insist  upon  before  he  completes  his  con- 
tract, see,  anitf  the  notes  to  Cooper  v.  Deime^  1  V.  565. 


KNOLLYS  V.  ALCOCK. 
[1800,  Nov.  15, 17,  la] 

AoREEMENT  for  a  partition  established  against  a  conveyance,  and  against  a  devise ; 

operating  as  a  revocation  by  depriving  the  testatrix  of  all  interest  in  the  estate 

devised,  (a) 
Devise  revoked  by  a  contract  for  sale,  [h)  [p.  654.] 

Francis  Knollts  and  Loetitia  Prankard,  being  seised  as  co- 
parceners of  estates  in  the  counties  of  Berks,  Lincoln  and  Oxford, 

Sofmour  v.  DdomceUj  3  Cowen,  445 ;  Pierce  v.  MchoUj  1  Paige,  244 ;  Coiun  v. 
Ward,S  Monro, 3()4, 313 ;  Baldwin  v. Salier, S  Yaige, 473 ;  DukhCkurth,ifcy. 
MoU,  7  Paige,  78 ;  PooU  v.  ShergM,  3  Bra  C.  C.  (Am.  ed.  1844),  119,  note  (a); 
2  Stoiy  Eq.  Jar.  §  777. 

(1)  Marlow  v.  Smiih,  2  P.  Wms.  196;  Shcqtfand  v.  SmUh,  1  Bro.  C.  C.  75; 
Cooper  V.  Denne^  anie,  vol.  i.  565,  and  the  note,  567. 

(a)  See  Barton  v.  Croxall,  TamL  164. 

{b)  TMoU  V.  Fotdes, 6 Sim.  40;  4  Kent, (5tfa  ed.) 528, 529;  WalUm  v.  IFattoii» 
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under  a  judgment  in  their  ftvor  in  an  ejectment  brought  by  them 
as  co-heire  at  law  of  Sir  Francis  KnoUys,  Baronet,  in  November 
1795  entered  into  the  following  agreement,  signed  by  them  both, 
and  by  the  Reverend  John  Kuig  and  the  Reverend  Thomas  Mar- 
tin, as  witnesses : 

<<  We,  whose  names  are  under  written,  do  hereby  agree  to  divide 
the  estates,  which  we  now  enjoy  as  joint  heirs  of  the  late  Sir 
Francis  Knollys,  Bart,  in  two  equal  and  separate  parts  and  shares : 
the  Berkshire  estate  to  be  enjoyed  solely  by  me  Francis  Knollys ; 
and  the  Lincolnshire  estate  by  me  Laetitia  Prankard  ;  the  difference 
in  value,  whatever  it  may  be,  to  be  made  up  out  of  the  Oxfordshire 
estate ;  and  we  do  jointly  agree  to  use  measures  to  expedite  the 
same,  and  to  share  the  necessary  expenses  attending  the  same  be- 
tween us." 
[*649]  *In  the  month  of  May  preceding  the  execution  of  this 
agreement  Mrs.  Prankard  had  conveyed  all  her  real  estates 
in  the  counties  of  Lincoln  and  Oxford  to  Joseph  Alcock,  his  heirs 
and  assigns  for  ever.  The  consideration  stated  in  that  conveyance 
was  divers  sums  of  money  laid  out  and  expended  by  Alcock  on 
account  of  Mrs.  Prankard,  services  rendered  to  her,  a  release  given 
by  him  to  her,  the  esteem  which  she  had  for  him,  and  lOs. 

Mrs.  Prankard  died  in  April  1797  ;  and  by  her  will,  dated  the 
9th  of  June  1795^  reciting  the  conveyance  to  Alcock,  she  ratified 
and  confirmed  the  said  conveyance  and  assurance  and  the  estates 
and  premises  therein  mentioned  to  Joseph  Alcock,  his  heirs  and 
assigns  for  ever.  She  devised  one  full  half  of  her  undivided  moiety 
of  the  Berkshire  estate  to  the  use  of  Doctor  Martin,  his  heirs  and 
assigns  for  ever  ;  and  the  other  half  part  she  devised  to  him  and  his 
heirs ;  upon  trust  to  receive  the  rents  and  profits  for  the  use  of  him- 
self and  his  wife  and  the  survivor  and  the  heirs  of  the  survivor  dur- 
ing the  minority  of  John  Martin  Longmire ;  and  to  the  use  of  John 
Martin  Longmire  at  the  age  of  twenty-one  for  life ;  with  remainders 
in  strict  settlement  to  his  sons  and  daughters,  and  other  remainders 
over  for  the  benefit  of  the  Martin  family  ;  and  it  was  provided,  that 
if  Doctor  Martin  or  his  heirs  should  during  the  minority  of  Long- 
mire think  proper  to  enter  into  a  deed  of  partition  with  Knollys,  or 
to  divide  her  said  undivided  moiety  of  the  Berkshire  estate  from  his 
moiety,  or  dispose  of  her  moiety,  it  should  be  lawful  for  him  to  do 
so  ;  and  in  the  event  of  a  sale  of  her  moiety  she  directed,  that  the 

7  John.  Ch.  258 ;  Brydges  v.  The  Dttdiess  of  Chandos,  ante,  2  V.  417,  note  (h\  and 
cases  there  collected ;  BaUard  v.  Carter^  5  Pick.  112 ;  MaUr  v.  Nan  Midue,  14 
Johns.  324 ;  Brain  v.  Bndn,  6  Madd.  221. 

A  deed  obtained  by  fraud  is  not  a  revocation  of  a  prior  will.  Hawes  v.  ffyaU^ 
3  Bro.  C.  C.  15a 

But  a  deed  given  under  circumstances,  which  render  it  void  only  in  Equity  and 
not  at  law,  is  a  revocation.    Simpton  v.  WcXkery  5  Sim.  1. 

A  deed  inoperative  for  want  of  completion,  or  incapacity  in  the  grantee,  may 
amount  to  a  revocation,  if  it  shows  the  intent  of  the  testator  to  revoke,  ffalion  v. 
ffaUon,  7  John.  Ch.  269. 

When  part  of  the  real  estate  devised  is  sold  during  life  of  testator,  this  is  a 
revocation  pro  lanlo.    Hawea  v.  Humpkrof,  9  Pick.  350. 
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produce  should  be  laid  out  in  other  freehold  estates,  to  be  settled  to 
the  same  uses.  She  gave  Doctor  Martin  and  Mrs.  Stratton  all  the 
rest  and  residue  of  her  estates  and  effects  equally,  share  and  share 
alike  ;  and  she  appointed  them  executor  and  executrix. 

The  bill  was  filed  by  Mr.  KnoUys,  claiming  under  the  agreement, 
and  also  as  heir  at  law  of  Mrs.  Prankard  ;  and  the  bill  prayed,  that 
the  Defendants  may  be  com()elIed  specifically  to  perform  the  agree- 
ment ;  that  for  that  purpose  the  value  of  the  Lincolnshire  estate 
may  be  ascertained ;  and  if  it  shall  appear,  that  the  value  of  the 
Lincolnshire  estate  is  more  than  that  of  the  Berkshire  estate,  then 
that  the  difference  may  be  made  up  out  of  the  Oxfordshire  estate 
according  to  the  agreement ;  that  it  may  be  declared,  that  the  will, 
as  far  as  it  relates  to  the  Berkshire  estate,  was  revoked  by 
*  the  agreement ;  that  a  partition  may  be  made  of  the  [*  650] 
Lincolnshire  estate  and  the  residue  of  the  Oxfordshire 
estate,  after  setting  apart  so  much  as  the  Plaintiff  or  Alcock  shall 
appear  entitled  to  under  the  agreement ;  and  that  one  moiety  of  the 
said  premises  may  be  conveyed  to  the  Plaintiff  and  his  heirs :  the 
other  to  Alcock  and  his  heirs ;  and  that  the  Defendants  may  pro- 
duce all  deeds  and  writings ;  and  deliver  up  those  relating  solely  to 
the  Berkshire  estate,  and  the  other  estates,  to  be  conveyed  to  the 
Plaintiff  in  severalty. 

The  bill  stated,  that  soon  after  the  execution  of  the  agreement 
the  Plaintiff  in  pursuance  of  it  caused  a  valuation  of  the  Berkshire 
estate  to  be  made ;  and  Mrs.  Prankard  refused  to  consent  to  a  valu- 
ation of  the  other  estates :  but  through  the  Defendants  Alcock  and 
Martin  it  was  proposed,  that  the  Plaintiff  should  keep  the  Berkshire 
estate,  and  Mrs.  Prankard  hold  the  other  two ;  which  proposal  the 
Plaintiff  refused.  The  bill  alleged,  that  the  Plaintiff  at  the  execu- 
tion of  the  agreement  had  no  notice  of  the  conveyance  to  Alcock. 

The  Defendants  Martin  and  his  family  insisted  by  their  answers, 
that  the  will  was  not  revoked  by  this  agreement  for  an  exchange, 
never  executed ;  and  which  the  testatrix  had  no  right  to  make ; 
Alcock  not  being  a  party  to  it. 

The  Defendant  Alcock  set  up  the  conveyance  to  him  in  opposi- 
tion to  the  agreement.  His  answer  stated,  that  he  and  his  brother 
John  Alcock  had  discovered  the  right  of  the  Plaintiff  and  Mrs. 
Prankard  as  co-heirs  of  Sir  Francis  KnoUys ;  that  they  had  been  at 
great  trouble  and  expense  in  making  out  the  title ;  and  admitted, 
that  the  conveyance  was  made  as  a  compensation  for  that.  He 
stated,  that  by  a  former  will,  executed  in  1794,  Mrs.  Prankard  had 
devised  a  moiety  of  her  real  estates  in  Berkshire,  Lincolnshire,  and 
Oxfordshire,  to  him :  but  being  informed,  that  if  he  should  die  be- 
fore her,  that  moiety  would  not  after  his  death  go  among  his  wife 
and  children,  as  she  particularly  wished,  but  would  descend  to 
his  eldest  son,  therefore,  and  to  enable  him  to  make  an  ar- 
rangement for  the  benefit  of  his  wife  and  children,  she  exe- 
cuted the  conveyance;  and  cancelled  that  will.  The  Defendant 
acted  as  owner  after  the  conveyance ;    taking  possession  of  the 
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Lincolnshire  and  Oxfordshire  estates  and  the  title-deeds ;  and  re- 
ceiving the  rents ;  and  his  name  being  substituted  in  the  assess- 
ments to  the  taxes.  The  Defendant  never  heard  of  the  agreement 
between  Mrs.  Prankard  and  the  PlaintifT,  till  informed  of  it  by  Doctor 
Martin ;  and  then  declared,  he  would  not  consent  to  it ;  but  offered 
the  Plaintiff  his  choice  of  either  the  Berkshire  estate  alone  or  the 
Lincolnshire  and  Oxfordshire  estates  together;  the  value  of  the 
former  being  nearly  equal  to  the  two  latter ;  and  the  Lincolnshire 
estate  liable  to  damage ;  being  on  the  sea-coast ;  and  he  offered  to 
convey  his  share  of  those  estates,  on  condition,  that  a  moiety  of  the 
Berkshire  estate  should  be  conveyed  to  him ;  which  was  refused  by 
the  Plaintiff;  who  insisted  on  having  the  Oxfordshire  estate  in  addi'*- 
tion  to  the  Berkshire,  or  an  equal  rental,  without  any  consideration 
of  the  circumstances  diminishing  the  value  of  the  Lincolnshire  es- 
tate. The  Defendant  advised  Mrs.  Prankard  not  to  enter  into  any 
agreeipent  with  the  Plaintiff,  till  he  had  made  up  his  mind  upon  the 
proposal  to  take  either  the  Berkshire  estate  only  or  the  two  others 
united.  The  Plaintiff  had  notice  of  the  conveyance  previously  to 
the  agreement;  the  Defendant  having  made  applications  to  the 
Plaintiff  to  join  him  in  necessary  acts.  The  valuation  of  the  Berk- 
shire estate  by  the  Plaintiff  was  only  with  a  view  to  raising  the  rents. 

The  answer  stating,  that  the  title-deeds  of  the  Berkshire  estate 
remained  with  the  Defendant's  brother  John  Alcock,  who  was  the 
solicitor  employed  in  the  ejectment,  the  bill  was  amended ;  and  he 
vi^as  made  a  Defendant.  The  amended  bill  charged,  that  Mrsi 
Prankard  had  paid  Joseph  Alcock  ample  consideration  for  all  his 
trouble  and  expense  in  making  out  the  title ;  and  that  several  sums 
were  charged  in  John  Alcock's  bills  of  costs,  as  paid  to  his  brother 
on  that  account ;  and  that  the  Plaintiff  and  Mrs.  Prankard  each 
gave  John  Alcock  2000/.  above  his  bill  of  costs  for  his  and  his 
brother's  trouble;  a  considerable  part  of  which  simi  he  paid  to 
Joseph  Alcock. 

The  answers  of  the  Alcocks  to  the  amended  bill  denied,  that  they 
had  received  the  two  suras  of  2000/.  beyond  the  costs :  but  they 
admitted  having  received  sbme  small  sums  as  presents.  The 
answers  were  supf)orted  by  the  depositions  of  the  Defendants  Doctor 
Martin  and  John  Alcock ;  and  letters  of  Joseph  Alcock  were  pro- 
duced as  evidence  of  his  having  acted  as  owner;  and  that  the 

Plaintiff  had  notice. 
[•652]  *  The  Attorney  General,  [Sir  John  Mitford],  Solicitor 

General,  [Sir  William  Grant],  and  Mr.  Hart,  for  the 
Plaintiff.  With  respect  to  the  objection  raised  by  Alcock  against 
the  execution  of  this  agreement,  as  interfering  with  the  previous 
conveyance  to  him,  the  only  consideration  he  alleges  is  his  sevices, 
and  the  expense  he  was  put  to  on  account  of  Mrs.  Prankard ;  which 
were  compensated  to  him  and  brother  in  another  way :  those  services 
and  that  expense  being  made  the  subject  of  charge  against  the 
Plaintiff  and  Mrs.  Prankard.  He  also  states  the  conveyance  to  have 
been  a  substitution  for  an  intended  devise.    It  is  impossible  there- 
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fore  to  support  it  as  a  conveyance  for  valuable  consideration ;  and 
Alcock  can  claim  nothing,  except  so  far  as  the  will  operates :  the 
deed,  if  it  can  be  considered  fit  to  stand,  being  merely  a  voluntary 
instrument ;  and  void  therefore  against  the  Plaintiff,  as  fiar  as  he  is 
a  purchaser ;  though  the  Defendant  may  prevail  against  him  as  heir. 
2dly,  As  to  the  claim  of  the  Martins  under  the  devise  of  the 
moiety  of  the  Berkshire  estate,  how  can  it  be  argued,  that  by  that 
will  she  deprived  herself  of  the  power  of  making  the  agreement  as 
to.  that  estate  ?  Of  necessity  the  agreement  revokes  the  will,  so  far 
as  it  is  inconsistent  with  that  will.  The  arguinent  must  go  the 
length  of  contending,  that  the  testatrix  could  not  agree  for  a  sale 
any  more  than  for  an  exchange. 

7he  Lord  Chancellor  [Louohborouoh]  stopped  the  argument ; 
declaring  himself  utterly  at  a  loss  to  conceive,  what  case  could  be 
made  against  the  bill. 

Mr.  Piggott,  Mr.  Fonblanquey  and  Mr.  W.  Agar^  for  the  Defend- 
ants, the  Alcocks.  The  first  objection  to  this  bill  is,  that  the  Plain- 
tiff treated,  knowing,  there  was  a  person  behind,  entitled,  I  may 
admit,  by  a  voluntary  conveyance ;  for  it  is  not  necessary  to  contend, 
that  it  could  be  insisted  on  against  creditors :  this  Plaintiff  claiming, 
not  in  that  character,  but  as  heir  at  law.  The  agreement  professes  to 
treat  as  to  the  whole  estate  ;  and  was  objected  to  as  defective ;  Alcock 
not  having  acceded  to  it.  The  Plaintiff  lay  by  during  the  life  of 
Mrs.  Prankard  ;  and  after  her  death  comes  to  disappoint  all  claim- 
ing under  her.  The  substitution  of  the  conveyance  for  the  devise 
is  accounted  for  by  her  wish  to  put  it  in  his  power  to  provide  for  his 
family  immediately.  By  the  delay  of  this  claim  till  after 
her  death  there  is  no  opportunity  *  of  substituting  what  [*653] 
she  might  have  got  from  the  Plaintiff.  There  is  no  agree- 
'  ment  for  an  exchange.  It  appears,  that  Mrs.  Prankard  was  perfect- 
fectly  satisfied  with  what  she  had  done.  Notwithstanding  her  ad- 
vanced age  there  is  no  ground  for  saying,  her  intellects  were  weak. 
The  evidence  is  all  the  other  way.  An  insuperable  objection  to  the 
execution  of  the  agreement  is,  that  a  person  having  an  interest  was 
not  made  a  party.  Unquestionably,  simply  speaking,  a  partition  is 
the  right  of  the  party :  but  why  is  the  Court  to  go  out  of  its  course 
to  give  it  in  a  particular  form,  and  against  this  Defendant,  claiming 
under  this  solemn  act,  confirmed  by  the  will ;  having  taken  posses- 
sion ;  with  every  mark  of  ownership  ? 

Mr.  Richards  and  Mr.  Stanley y  for  the  Defendants  the  Martins. 
It  is  clear,  Mrs.  Prankard  never  intended  to  throw  any  imputation 
on  this  deed ;  and  if  she  did  not  disapprove  it,  no  person  claiming 
under  her  can.  Her  acts  have  disqualified  her  heir  from  disputing 
it.  To  make  the  agreement  valid,  Alcock  was  a  necessary  party. 
It  is  clear,  she  intended  to  give  these  devisees  a  benefit ;  against 
whom  the  Plaintiff's  claim,  if  successful,  will  have  a  very  unfortu- 
nate effect.  She  intended  to  give  to  this  family  all  her  interest,  ex- 
cept what  passed  to  Alcock  ;  and  the  act  done  is  only  an  equitable 
act,  executory ;  which  neither  revokes,  nor  was  intended  to  revoke, 
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her  will.  This  Court  in  executing  agreements  acts  upon  principles 
of  sound  discretion  on  equitable  terms. 

Lord  Chancellor  [Loughbohouoh].  I  cannot  conceive  the 
doubt  in  this  cause.  This  conveyance  could  not  be  set  up  against 
any  person  claiming  under  a  transaction  a  Court  of  Equity  or  of  Law 
would  enforce ;  as  a  partition  is.  But,  taking  it  to  have  been  a 
conveyance  for  valuable  consideration,  that  conveyance  could  not 
interfere  with  her  act  afterwards,  agreeing  with  her  co-parcener,  that 
he  should  take  specifically  one  part  of  the  estate ;  that  she  should 
take  another  specific  part ;  and  that  upon  the  whole  there  should  be 
an  equal  partition  between  them  according  to  the  value.  By  her 
act,  subsequent  to  the  conveyance,  entering  into  this  agreement, 
with  the  privity  and  concurrence  of  Martin,  one  of  the  witnesses  to 
that  deed,  she  appears  not  to  have  considered  herself  disabled  from 
contracting  with  respect  to  that  estate  :  nor  was  she.  The  will  es- 
tablishes the  conveyance :  but,  till  the  will  took  efiect,  she  could 
contract,  with  respect  to  this  estate,  as  she  pleased.  This  was  not 
in  my  conception  such  a  conveyance  as  disabled  her  from 
[•654]  *  entering  into  any  contract  as  to  the  estate.  Evidently 
the  parties  did  not  think  so ;  for,  though  they  disputed  as 
to  the  execution  of  the  agreement,  they  never  contended,  that  she 
could  not  enter  into  an  agreement.  The  will  only  gave  what  the 
deed  gave ;  the  moiety  of  a  co-parcener  of  the  Lincolnshire  and 
Oxfordshire  estates.  She  conveys  according  to  her  interest ;  and 
the  will  operates  upon  it.  Her  interest  was  an  undivided  moiety : 
she  could  not  by  her  conveyance  of  the  Lincolnshire  and  Oxford- 
shire estates  destroy  the  right  to  an  equality  of  partition,  that  the 
Plaintiff  had.  The  Plaintiff  had  a  right  to  a  partition  of  the  whole 
estate.  The  agreement,  except  fixing  the  choice  for  him  of  the 
Berkshire  estate,  and  for  her  of  the  Lincolnshire  estate,  goes  no  far- 
ther than  to  make  equal  partition. 

With  respect  to  the  Martins,  this  is  a  hard  case  ;  and  if  you  can 
find  any  ground  against  the  heir,  because  the  intention  of  the  testa- 
trix has  failed,  I  should  be  glad.  I  do  not  know,  that  the  Plaintiff 
is  heir  at  law.  Suppose,  another  person  to  be  heir,  there  can  be  no 
doubt,  an  agreement  to  make  partition  by  allotting  part  of  the  estate 
is  a  revocation  of  a  devise  of  that  part  of  the  estate  (I).  It  would 
not  bear  an  argument.  If  a  writ  of  partition  had  been  executed, 
and  the  whole  Berkshire  estate  had  been  allotted  to  the  Plaintiff, 
that  would  have  revoked  the  will ;  and  her  agreement,  that  the 
whole  of  it  should  remain  to  him,  as  part  of  his  moiety,  has  the 
same  effect.  So  it  is,  where  an  estate  is  devised  specifically  ;  and 
is  afterwards  sold  by  the  testator  by  a  contract  executory :  the  estate 
goes  from  the  devisee. 

The  decree  declared,  that  the  agreement  ought  to  be  specifically 

(1)  Rider  V.  Wager,  Cotter  v.  Layer,  2  P.  Wms.  328,  622;  ante,  vol.  ii.  436; 
FotMer  V.  Jeffrey,  post,  xvi.  519. 
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performed :  and  directed  an  inquiry  to  ascertain  the  value  o^  the 
estates  in  the  counties  of  Berks,  Lincoln,  and  Oxford ;  and,  if  the 
Berkshire  estate  is  of  less  value  than  the  Lincolnshire  estate,  that  the 
Oxfordshire  estate,  or  so  much  thereof  as  will  be  necessary  to  make 
the  Berkshire  estate  equal  with  the  Lincolnshire,  shall  be  allotted  to 
the  Plaintiff;  and  for  that  purpose  a  Commission  was  directed  to 
allot  and  set  out  the  same.  It  was  declared,  that  the  de- 
vise to  the  *  Defendants  the  Martins  of  the  Berkshire  es-  [*  655]. 
tate  was  revoked  by  tlie  agreement ;  and  that  they  should 
join  in  conveying  the  same  to  the  Plaintiff  and  his  heirs.  An  ac-. 
count  was  directed  of  the  rents  and  profits  of  the  Berkshire  estate, 
come  to  the  hands  of  Thomas  Martin  :  the  b^ance  to  be  paid  to 
the  Plaintiff;  deducting  the  costs  of  the  Martins  :  the  Martins  and 
the  Alcocks  to  produce  all  deeds,  &c. ;  and  the  Plaintiff's  costs  to 
be  paid  by  Joseph  Alcock  (1). 

That  a  mere  partition  does  not  revoke  a  previous  devise  of  the  testator's  inter- 
est in  an  undivided  estate,  see,  ante,  note  3  to  Brydtfes  v.  The  Duchess  of  Chandos, 
2  Ves.  417 ;  but,  in  the  principal  case,  the  testatnx,  by  her  agreement,  had  left 
herself  no  interest  whatever  in  one  of  the  subjects  of  which  she  had  previously 
made  a  specific  devise ;  with  respect  to  that  subject,  therefore,  the  agreement 
was,  necessarily,  a  revocation. 


TAIT  t;.  LORD   NORTHWICK. 
[1800,  Nov.  20.] 
Biddings  opened  by  a  person,  who  was  present  at  the  sale,  (a) 

Mr.  Raynsford  moved  to  open  biddings  upon  an  advance  of 
200/.  on  2360/. ;  offering  any  farther  advance  that  the  Court  should 
think  proper ;  and  stating,  that  the  person,  on  whose  behalf  the 
motion  was  made,  was  prevented  from  bidding  at  the  sale  ;  having 
employed  a  surveyor  to  value  the  estate,  whom  upon  going  to  the 
sale  he  found  to  his  surprise  attending,  as  agent,  bidding  for  the  pur- 
chaser. 

The  sale  took  place  in  September.  Nothing  more  had  been  done 
than  confirming  the  report  nisi  (2). 

Mr.  Stanley,  for  the  Purchaser.  The  bill  is  filed  by  creditors  by 
simple  contract ;  who  have  been  long  kept  out  of  their  money.    This 

(1)  This  decree  was  affirmed  upon  a  re-hearing,  on  the  petition  of  the  Defendant 
Martin,  by  Lord  Eldon,  C. ;  pogt^  vol.  viL  558. 

(a)  As  to  the  causes  for  opening  biddings  and  the  practice  thereon,  see  Chelham 
V.  Griwrcon,  antey  86,  note  (a) ;  AnnmymMUy  anit^  1 V.  453,  note  {a\  and  cases  cited. 

(2)  After  the  report  absolutely  confirmed  biddings  are  not  opened  without  special 
circumstances :  WaUwi  v.  jBiro^  ante,  vol.  ii.  51.    See  the  note,  55. 
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is  not  an  insolvent  estate :  there  is  no  deficiency.  It  is  not  a  matter 
of  course  to  open  biddings  merely  upon  offering  a  small  advance. 
In  Somner  v.  Charlton  your  Lordship  refused  to  open  the  biddings 
on  the  ground,  that  the  person,  on  whose  behalf  the  motion  was 
made,  had  attended  the  sale  (1).  These  estates  have  been  sold 
above  their  value. 

Lord  Chancellor  [Loughborough].  The  estate  is  sold  for  pay- 
ment of  creditors.  I  cannot  conclude,  that  there  is  no  deficiency. 
It  is  a  judicial  sale,  and  for  the  purpose  of  distribution.  It  is  not  a 
matter  of  voluntary  contract  between  the  parties  themselves.  Then 
if  the  application  is  made  in  reasonable  time,  it  is  proper  to  open 
the  biddings  upon  the  usual  terms  (2). 

As  tp  the  opening  the  biddings  after  a  sale  before  the  Master,  and  a  report  con* 
firmed,  see,  anU^  the  note  to  the  Anonymaut  case^  1  V.  453. 


[*656]  ANONYMOUS. 

[1800,  Nov.  22.] 

Aftke  an  order  for  time  to  answer,  the  bill  may  be  referred  for  scandal,  bat  not 
for  impertinence,  (a) 

In  August  the  Defendant  had  obtained  an  order  upon  the  second 
application  for  three  weeks'  time  to  answer.  Upon  the  3d  of  No- 
vember by  a  motion  of  course  he  obtained  an  order  to  refer  the  bill 
for  scandal  and  impertinence. 

Mr.  Lloydy  for  the  PlaintiiT,  moved  to  discharge  that  order  ;  ob* 

serving,  that  the  order  obtained  in  August,  by  which  the  Defendant 

'had  got  over  the  vacation,  was  to  be  peremptory  ;  and  insisting,  that 

according  to  the  case  before  Lord  Hardwicke  (3),  the  application 

was  too  late  after  a  submission  to  answer. 

Mr.  Scafe,  for  the  Defendant,  said  that  according  to  Lord  Hard- 
wicke's  opinion  in  that  case  the  reference  for  scandaJ  may  be  at  any 
time  ;  and  observed,  that  the  bill  was  very  long,  and  the  demand  of 
very  trifling  value. 

The  Lord  Chancellor  [Loughborough]  seemed  inclined  to  let 
he   order  stand:  but  the  Attorney  General^  [Sir  John  Mitford], 

(1)  See  Rifrffy  v.  M*J^amara,  joori,  vol.  vi.  117 ;  JIf  CViOodb  v.  Coibad^  3  Madd. 
314 ;  Thomm  v.  ThmnhiU,  2  Jac.  &  Walk.  347. 

(2)  The  terms  are  making  a  reasonable  deposit,  and  paying  the  purchaser  all 
costs,  charges  and  expenses,  occasioned  by  his  bidding. 

(a)  Ayckboum,  Ch.  Pr.  (Lond.  ed.  1844)  197, 198;  1  Smith  Ch.  Pr.  (Am.  ed.) 
569, 570 ;  2  Madd.  Ch.  Pr.J4th  Am.  ed.)  353, 354. 

(3)  Anonymous,  2  Ves.  631.  Reference  for  impertinence  waived  by  a  subse- 
quent reference  for  insufficiency.    PeUew  v.  — ,  poit,  voL  vi  456^ 
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(amicus  cwrite)  saying,  that  after  an  order  for  time  you  cannot  refer 
lor  impertinence  (1),  the  order  was  confined  to  the  scandal  (2). 

1.  Though  a  bill  cannot  be  referred  for  impertinence  after  answer,  or  after 
praying  time,  which  is  a  submission  to  answer,  yet  it  was  the  opinion  not  only  of 
Lord  Kosslyn,  in  the  principal  case,  but  of  Lord  Hardidcke,  in  several  cases,  that 
a  bill  may  be  referred  for  scandal  at  amy  lime ;  (but  see  note  6  infra,)  The 
ground  of  the  distinction  seems  to  be,  that  the  great  objection  to  introducing  irrel- 
evant matter  is  the  expense  which  it  may  cause  to  the  opposite  party ;  and  if  he 
will  not  complain  of  this  in  due  time,  he  must  bear  it ;  but  it  is  offering  an  indig- 
nity to  the  Court  to  make  its  records  the  vehicle  of  scan^,  and  that  abuse  the 
Court  should  for  its  own  honor  correct,  at  whatever  time  it  is  brought  to  its  notice. 
Fenhoukt  v.  Passavant,  2  Ves.  Sen.  24 ;  AxwwymovM  case,  2  Yes.  Sen.  631.  See, 
post,  the  note  to  Cqfin  v.  Cooper,  6  V.  514. 

2.  A  reference  of  the  ansioer  to  an  injunction  bill,  for  impertinence,  is  good 
cause  against  dissolving  the  injunction :  Pisher  v.  BayUy,  12  Ves.  18 :  but,  in  such 
ease,  the  plaintiff  is,  according  to  the  existing  practice,  usually  put  under  the 
terms  of  procuring  the  Master's  report  at  an  early  and  fixed  day.  Goodlage  v. 
ffoodhams,  14  Ves.  537;  Jos^  v.  fFUloughby,  10  Price,  29.  And  upon  the  com- 
ing fb  of  tiie  Master's  report,  if  that  be  favorable  to  the  defendant,  the  injunction 
is,  ipso  facto  J  dissolved ;  (Coraon  v.  t^trUng^  Coop.  94 ;)  just  as  it  is  upon  a  report 
as  to  the  sufficiency  of  an  answer.  Vipan  v.  Morllock,  2  Meriv.  479.  If  the  Mas- 
ter report  a  certain  passage  only  of  the  answer  to  be  impertinent,  the  remainder 
may  still  afford  grounds  enou^  for  dissolving  the  injunction:  Rapkad  \.  Bird- 
wood,  1  Swanst  232:  and  it  is  not  necessary  to  have  the  impertinent  matter 
aduaUy  expunged  before  the  defendant  can  move  to  have  the  injunction  dissolved, 
though  such  motion  could  not  be  made  pending  the  reference ;  (Kenny  v.  30X71- 
well,  2  Cox,  27 ;  Jennings  v.  Walker,  1  Cox,  178  ;j  for  until  the  impertinence  is 
expunged,  (or  rather,  till  its  extent  is  reported,  —  tor,  as  to  its  being  expunged,  it 
is  the  business  of  the  plaintiff  to  see  that  done,  Raphael  v.  Birdwood,  idn  supra,)  — 
it  cannot  be  known  what  constitutes  the  answer.  Dyer  v.  Dyer,  1  Meriv.  2.  If 
an  answer  be  first  referred  for  impertinence,  until  the  report  on  that  head  comes 
in  no  reference  can  be  had  for  insufiiciency.  Lacy  v.  Hornby,  2  Ves.  &l  Bea. 
293.  And  if  a  plaintiff,  after  referring  a  plea  for  impertinence,  set  down  the  plea 
for  ar^ment,  this  is  a  waiver  of  the  referenpe  for  impertinence :  indeed  it  has 
been  mtimated  to  be  a  general  rule,  any  deviation  from  which  would  be  likely  to 
introduce  inconsistency  into  the  record,  that  a  plaintiff  who,  after  he  has  obtained 
a  reference  for  impertinence,  and  before  the  report  is  made,-  takes  any  other  pro- 
ceeding in  the  cause,  thereby  waives  his  objection  to  the  alleged  impertinence. 
Dixon  V.  Olmius,  1  Cox,  412.  A  plaintiff  who  thinks  tlie  answer  to  his  bill  is 
insufficient  in  some  points,  and  at  the  same  time  irrelevant  in  others,  must  be  cau- 
tious as  to  the  order  in  which  he  takes  those  objections ;  he  should  first  refer  the 
answer  for  impertinence,  since  he  cannot  do  this  after  he  has  obtained  a  reference 
for  insufficiency.    Fellow  v. ,  6  Ves.  458. 

3.  The  principal  case  limits  the  time  witliin  which  a  bill  must  be  referred  for 
impertinence ;  but  as  to  the  time  for  taking  tliis  objection  to  an  answer,  there  is  at 
present  no  established  rule  of  the  Court    Kxnwoiiky  v.  JUUn,  1  Brown,  400. 

4.  It  should  be  observed,  Uiat  by  the  bill  now  pending  in  Parliament  "  for  the 
improvement  of  the  administration  of  justice  in  the  Court  of  Chancery,"  it  is  pro- 

(1)  See  Kmworthj  v.  AUen,  1  Bro.  C.  C.  400,  as  to  referring  the  answer  for  im- 
pertinence after  notice  of  motion  to  dismiss. 

(2)  Woodward  v.  JJstleji,  Bunb.  304.  In  Lady  Mergavenny  v.  Lady  Aherga^ 
venny,  2  P.  Wms.  311,  ttie  order  was  refused  as  to  scandal  after  answer ;  the 
Lord  Chancellor  professing  to  alter  the  practice  in  that  respect.  Reference  for 
scandal  may  be  upon  Uie  application  of  any  one,  whether  a  party,  or  not,  and  even 
without  a  motion.  Post,  Cojln  v.  Cooper,  vol.  vi.  514,  but  see  the  note ;  and  upon 
any  proceeding :  In  Bankruptcy,  Ex  parte  Simpson,  xv.  476 ;  3  Ves.  &  Bea.  93 ; 
Ex  parte  Leigh,  Buck,  132:  In  Lunacy,  Ex  parte  Le  Ueuv,  xviii.  221:  on  pro- 
ceedings before  the  Master :  Erskine  v.  Garthshore,  post,  vol.  xviii.  114 ;  Price  v. 
Shaw,  2  Cox,  184.  Costs  as  between  attorney  and  client,  Ex  parte  Simpson,  xv. 
476,  and  the  note,  478. 

VOL.  V.  39 
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poeed  that  no  order  shall  be  made  for  referring  any  plea^ng,  or  other  matter 
depending  before  the  Court,  for  scandal  or  impertinence,  antU  exceptions  h^ve 
been  taken  in  writing,  and  signed  by  counsel,  describing  the  particular  parts 
thereof  considered  to  be  scandalous  or  impertinent,  which  exceptions  shall  be  filed 
or  delivered  in  the  same  manner  as  exceptions  taken  to  an  answer  for  insuffi- 
ciency ;  and  that  when  any  answer  shall  be  referred  for  insufficiency,  or  any 
answer  or  other  pleading  or  matter  depending  before  the  Court  shall  be  referred 
for  scandal  or  impertinence,  the  party  obtaining  the  order  of  reference  shall  pro- 
cure the  Mastei^s  report  within  a  fortnight  from  the  date  of  such  order,  unless  the 
Master  shall  be  of  opinion  that  farther  time  was  necessary  for  such  reference,  in 
which  case  he  shall  so  certify  bv  his  report ;  and  otherwise  such  order  of  refer- 
ence, and  the  exceptions  on  which  the  same  is  founded,  shall  be  considered  as 
having  been  abandoned  by  the  party  obtaining  such  order;  and  farther,  that  when 
any  scandalous  or  impertinent  matter  shall  be  expunged  by  the  Master  from  the 
answer  of  any  defendant  and  such  answer  shall  be  thereby  rendered  insufficient 
or  defective,  and  the  Master  shall  be  of  opinion  that  such  defendant  ought  to  be , 
at  liberty  to  put  in  a  farther  answer  as  to  so  much  of  the  bill  as  the  expunged 
passages  related  to,  and  the  plaintiff  shall  not  declare  an  intention  of  excepting 
to  such  answer  for  insufficiency,  the  Master  shall,  at  the  request  of  the  defendant, 
certify  such  his  opinion  to  the  Court  and  fix  the  time  to  be  allowed  for  putting  in 
such  farther  answer.  As,  by  the  bill  alluded  to,  it  is  also  proposed  |hat  no  excep- 
tions to  any  answer  shall  be  allowed  to  be  filed  afler  the  expiration  of  two  months 
from  the  filing  of  the  answer,  and  as  a  reference  for  either  scandal  or  imperti- 
nence is  to  be  founded  on  exceptions,  it  follows  that,  if  the  act  should  pass  without 
alteration  in  this  respect,  some  of  the  doctrines  stated  in  the  preceding  note  to 
this  case  must  be  modified. 


BAXTER  V.  DYER. 

[1800,  Nov.  24,  25.] 

A  DEVISE  is  not  revoked  by  a  mortgage  in  fee  to  the  devisee.  {a\ 
Whether  a  will  was  revoked  by  marriage  and  the  birth  of  a  child  under  particular 
circumstances,  quart,  (6)  [p.  663.] 

Frances  Herries  was  seised  in  fee  of  the  manor  and  estates  of 
Westhope  in  the  county  of  Salop,  subject  to  a  term  of  500  years, 
vested  in  Lord  and  Lady  Kinnaird  for  securing  the  sum  of  5336/. 
6«.  8(f.  and  interest,  and  also  to  another  term  for  300  years.  The 
term  of  500  years  was  originally  created  upon  a  mortgage  for  8000/. 
to  Griffin  Ransom :  which  was  assigned  upon  the  19th  of  April, 
1797,  to  Lord  and  Lady  Kinnaird. 

(a)  See  IFaUon  v.  Walton,  7  John.  Ch.  269;  Hedges  v.  Green,  4  Russ.  28; 
Limngston  v.  Livingston,  3  John.  Ch.  155. 

A  testator  afler  making  his  will  mortgaged  the  estate  in  fee  with  a  proviso  in 
case  of  repajrment  to  re-convey  to  testator,  or  to  such  person,  or  for  such  estate, 
and  to  such  lawful  trustees,  &c.  as  the  testator  by  deed,  &c.  should  appoint ;  such 
conveyance  operates  as  a  revocation  of  the  will  pro  tanto  only.  Brain  v.  Brain, 
6  Madd.  221.  See  ante,  KnoUys  v.  JHcock,  648,  note ;  Ballard  v.  CaHtr,  5  Pick. 
112;  Brydges  v.  Duchess  of  dhandos,  anU,  2  V.  417,  note  (6);  4  Kent  (5th  ed.) 
528,531. 

(h)  See  on  tliis  point,  Gibbons  v.  Count,  ante,  4  V.  840,  note  (a);  Hodsden  v. 
Uoyd,  2  Bro.  C.  C.  (Am.  ed.  1844),  540,  note  (d)  and  cases  cited ;  4  Kent,  (5th  ed.) 
^1-^527;  Jacks  v.  Henderson,  1  Desaus.  543;  Church  v.  Crocker,  3  Mass.  17, 21 ; 
CMtes  V.  Hughes,  3  Binn.  498;  1  Williams,  Esecutors,  (2d  Amer.  ed.)  106,  et  seq. 
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Frances  Heiries,  being  so  seised,  and  the  mortgage  having  be- 
come absolute  at  law,  by  her  will,  dated  the  4th  of  October,  1790, 
gave,  devised  and  bequeathed,  ail  her  estates,  both  real  and  per- 
sonal, and  of  what  nature  or  kind  soever,  and  wheresoever,  unto 
and  to  the  use  of  Sir  John  Swinnerton  Dyer,  his  heirs,  executors, 
administrators  and  assigns,  subject  to  the  payment  of  her  debts,  and 
also  to  some  annuities  and  legacies ;  and  she  appointed  Sir  John 
Dyer  her  sole  executor. 

In  June,  1791,  the  testatrix  sold  a  small  part  of  the  real  estate  ; 
and  with  the  money  produced  by  the  sale  she  reduced  the  mortgage 
to  4000/«  By  indentures  of  lease  and  release,  dated  the  23d  and 
24th  of  June,  1791,  in  consideration  of  4000/.  paid  to  Lord  and 
Lady  Kinnaird  by  Sir  John  Dyer  at  the  request  of  Frances  Herries 
she  conveyed  the  said  estates  to  the  use  of  Sir  John  Dyer,  his  heirs 
and  assigns  for  ever,  by  way  of  mortgage,  for  securing,  and  subject 
to  redemption  upon  payment  by  Frances  Herries,  her  heirs,  executors, 
administrators  or  assigns,  unto  Sir  John  Dyer,  his  executors,  admin- 
istrators or  assigns,  of  the  sum  of  4000/.  with  interest ;  and  the  re- 
mainder of  the  term  of  500  years  was  by  the  said  indenture  assigned 
by  Lord  and  Lady  Kinnard  to  Thomas  Dyer  in  trust  for  Sir  John 
Dyer  and  to  attend  the  inheritance  ;  and  the  remainder  of  the  term 
of  300  years  was  also  assigned  to  a  trustee  for  Sir  John  Dyer  upon 
the  same  trusts. 

The  testatrix  died  in  November  1792.  Sir  John  Dyer  entered  ; 
and  levied  a  fine.  The  bill  was  filed  by  a  nephew  of  the  testatrix, 
and  co-heir  at  law  with  her  niece  Ann  James ;  who  released  her  claim 
to  Sir  John  Dyer.  The  prayer  of  the  bill  was,  that  it  may  be  de- 
clared, that  the  indentures  of  June,  1791,  are  a  revocation  of  the 
will ;  and  that  the  Plaintiff  is  entitled  to  redeem  one  moiety  of  the 
estates. 

Mr.  Mansfield,  Mr.  Alexander,  and  Mr.  Hart,  for  the  Plaintiff. 
A  mortgage  in  fee,  though  a  revocation  of  the  devise  at  law,  cer- 
tainly has  not  that  effect  in  this  Court,  where  made  to  a  stranger ; 
being  considered  as  a  pledge  only,  not  an  absolute  conveyance. 
But  where  the  mortgage  is  made  to  the  devisee  himself,  the  contrary 
is  established  ;  and  an  inconsistent  estate  being  given  immediately 
by  the  operation  of  tlie  deed,  it  is  a  necessary  revocation. 
*  The  very  point  was  decided  by  Lord  Macclesfield  in  [*  658] 
HarJcness  v.  Bayley  (1),  a  much  weaker  case,  upon  a 
mortgage  for  years;  which  circumstance  is  the  only  difference. 
That  authority  is  recognized  in  all  the  Equity  books,  that  have  fol- 
lowed. Cooke  V.  Bullock  (2),  which  is  referred  to  in  that  case,  is 
very  strong.  The  Court  will  not  extend  the  exception  to  the  rule 
farther  than  they  are  compelled  by  the  authorities.  A  person  can 
no  more  be  a  mortgagee  than  a  lessee  of  his  own  estate.  In  Lord 
LincoMs  Case,  (3)  the  Court  had  a  strong  inclination  against  the 


(?) 


Pre.  Ch.  514. 
Cro.  Jam.  49. 
(3)  1  Eq.  Ca.  Ab.  411 5  Show,  P.  C.  154. 
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revocation  :  but  it  prevailed;  and  that  has  always  been  considered 
as  law.  The  fine,  that  has  been  levied,  is  no  objection  ;  the  De- 
fendant being  no  more  than  a  mortgagee. 

The  Solicitor  General,  [Sir  fViUiam  Grant],  Mr.  RomiUy,  and 
Mr.  fVooddeson,  for  the  Defendant.  The  Plaintiff  declines  any  dis- 
cussion of  the  general  principle,  upon  which  it  has  been  held,  that 
in  general  a  mortgage  is  no  revocation  of  a  devise ;  and  rests  upon 
the  authority  of  a  single  case ;  by  which  it  is  contended  the  Court 
is  bound.  It  is  necessary,  or  at  least  useful,  to  go  into  the  general 
principle.  There  are  two  sorts  of  revocation  known  in  the  law : 
one  by  an  alteration  of  the  estate  the  devisor  had ;  which  operates 
altogether  independent  of  his  actual  intention,  and  may  sometimes 
in  direct  opposition  to  his  known  intention :  the  other  proceeds  upon 
actual  intention,  appearing  by  acts  directly  inconsistent  with  the 
will.  It  is  undoubtedly  true  at  law,  that  if  any  alteration  has  taken 
place  in  the  estate  the  devisor  had  at  the  time  of  executing  the  will, 
it  cannot  pass.  It  is  equally  true,  that  a  mortgage  in  fee  at  law 
creates  a  total  alteration  of  the  estate.  It  is  an  alienation  to  all  in- 
tents and  purposes  after  the  forfeiture.  The  doctrine  upon  that 
subject  cannot  be  stated  better  than  it  is  stated  by  your  Lordship  (I) 
in  the  judgment  in  Bridges  v.  The  Duchess  of  Chandos,  treating  of 
the  exceptions  to  the  general  rule.  As  far  as  respects  mere  altera- 
tion of  the  estate,  it  is  precisely  the  same,  whether  the  mortgage  is 
made  to  the  devisee  or  to  another  person.  It  cannot  therefore  rest 
upon  that  distinction ;  for  the  estate  passes  away  equally  at  law. 

The  question  then  is,  whether  there  is  a  greater  indication  of  in- 
tention in  the  one  case  than  the  other.  What  is  there  in  any  de- 
gree inconsistent  in  these  two  things :  an  intention  of  the 
[*659]  *  testatrix,  that  after  her  death  Sir  John  Dyer  shall  take 
the  estate  absolutely  for  his  own  use,  and  her  borrowing 
from  him  a  sum  of  money,  for  which  she  has  present  occasion,  giv- 
ing him  a  pledge  upon  that  estate ;  which  was  her's,  and  was  to 
continue  her's  during  the  whole  of  her  life :  a  pledge  available  in 
her  life-time ;  even  though  she  should  have  altered  the  devise  ? 
Could  she  not  make  use  of  her  estate  for  that  purpose  ?  They 
must  show  something,  that  precludes  her  intention  to  make  him  her 
devisee:  proving,  that  with  that  intention  she  could  not  borrow 
money  from  him  on  that  security.  Why  not  from  him  as  well  as 
any  other  person  ? 

With  respect  to  the  authorities  themselves,  if  there  is  any  point, 
that  can  be  looked  upon  as  clearly  settled  at  this  day,  it  is,  that  a 
mortgage  is  not  in  this  Court  a  revocation  of  a  devise,  generally ; 
which  is  clearly  established  by  a  variety  of  cases.  The  object  of 
this  bill  is  to  let  in  a  new  distinction ;  an  exception  out  of  an  ex- 
ception. The  law,  instead  of  resting  upon  a  general  principle,  vrill 
be  done  away  by  nice  and  subtle  distinctions.  The  Court  will  re- 
quire a  precise  authority  upon  good  grounds.     HarJcness  v.  Bayley 

(1)  JMt,  vol.  ii.  428.    See  the  note,  437 
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professes  to  rest  upon  another  case :  which  is  no  authority  for  it ; 
the  decision  is  in  three  lines,  and  by  whom  it  was  pronounced  does 
not  appear.  If  CoJceY.BuUock  were  to  be  decided  at  this  day, 
perhaps  the  ground,  upon  which  it  stands,  would  not  be  considered 
valid  :  but  the  ground  is  expressly  declared  to  be,  that  the  lease  for 
years  is  to  begin  at  the  death,  the  same  moment  with  the  will ;  not 
upon  the  general  proposition,  that  a  lease  to  a  devisee  is  a  revoca- 
tion, but  upon  evidence  of  actual  intention.  In  HodgJcinsonne  v. 
Wkood  (1)  the  same  distinction  is  recognized.  In  Coke  v.  Bullock 
it  is  laid  down,  that  <^if  it  had  been  made  unto  her  to  begin 
presently  or  futurely  in  his  life-time,  that  had  not  been  any  revoca- 
tion ;  for  it  might  have  determined  in  his  life-time,  and  have  well 
stood  with  his  will."  Even  at  law  a  mortgage  for  years  is  not  a 
genera)  revocation.  In  this  case  it  is  not  of  necessity,  that  the 
mortgage  should  co-exist  with  the  devise ;  for  it  might  have  been 
paid  off  in  the  life  of  the  testatrix.  The  circumstances  of  Hark' 
nets  V.  Bayhy^  if  any  other  comment  upon  it  is  necessary,  are  differ- 
ent ;  and  it  may  be  said,  that  in  this  respect  it  is  brought 
somewhat  *  within  Coke  v.  Bullock  \  that  it  might  have  [*660] 
been  contended,  that  the  mortgage  was  necessarily  to  be- 
gin after  the  mother's  death.  This  case  differs  from  Harkness  v. 
BayUy  in  this ;  that  this  mortgage  was  a  subsisting  mortgage,  when 
the  will  was  made ;  and  was  afterwards  transferred.  Stripped  of 
the  artificial  reasoning,  nothing  can  more  strongly  show  the  inten- 
tion, that  the  estate  should  continue  his.  The  case  of  Harkness  v. 
Bayley  has  received  no  confirmation  since.  In  ViUiers  v.  ViUiers  (2) 
the  proposition  it  contains  is  denied  by  Lord  Hardwicke;  who 
states  the  distinction  between  that  case  and  Coke  v.  BuUock ;  that 
in  the  latter  the  term  was  not  to  commence  till  after  the  death  of 
the  testator.  There  is  no  inconsistency  in  the  supposition  of  two 
fees  in  the  same  person ;  of  which  there  are  many  instances ;  as  the 
legal  and  equitable  fees,  the  fees  ex  parte  patema  et  matemay  fyc. 

Mr.  Mamjield  in  reply.  It  is  impossible  to  reason  upon  the  doc- 
trine of  revocation  in  any  of  the  eases ;  in  which  such  a  conveyance 
has  been  held  a  revocation,  though  the  uses  were  not  altered,  and 
there  was  nothing  denoting  an  intention  to  revoke,  contrary  to  rea- 
son and  common  sense.  Without  doubt  a  mortgage  is  a  revocation 
at  law :  but  Courts  of  Equity  perceiving  the  absurdity  took  hold  of 
the  case  of  a  mortgage :  but  that  whs  quite  arbitrary,  founded  upon 
the  strong  disposition  to  get  rid  of  the  monstrous  absurdity,  that  had 
been  the  consequence  of  those  decisions.  Then  came  Harkness  v. 
Bayley.  Certainly  it  is  not  exactly  similar  in  circumstances.  There 
is  nothing  in  the  objection,  that  the  mortgage  was  not  necessarily 
redeemable  till  the  death  of  the  mother ;  for  the  revocation  must  be 
immediately  upon  the  conveyance ;  the  operation  of  which  could 
not  be  effected  by  that  provision.  The  question  depended  upon  the 
-  -  - '  .1  ■.,...■ — _ 

(1)  Cro.  Ch.  2a 

(2)2Atk.71. 
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not  therein  before  mentioned  and  devised,  unto  his  said  wife  ;  in 
trast  to  sell  and  dispose  of  his  estate  at  Yeovil  and  Weston  Zoyhtnd, 
and  also  other  real  or  personal  estate  he  was  possessed  of  or  entided 
to  under  the  will  of  George  Evered,  at  such  times  and  in  such  man- 
ner as  she  should  think  proper ;  and  to  divide  the  moneys  arising 
from  such  sales,  together  with  aH  other  moneys  as  might  be  due  to 
him  upon  securities  or  otherwise,  unto  and  among  all  and  every  his 
younger  children,  sons  and  daughters,  in  equal  shares  and  propor- 
tions ;  and  to  be  paid  to  them  respectively  at  such  time  or  times  as 
his  said  wife  in  her  judgment  and  discretion  should  thmk  proper ; 
and  he  appointed  her  scrfe  executrix. 

By  codicil,  dated  the  9th  of  June  1796,  reciting,  that  by  his  will 
he  had  given  and  bequeathed  all  his  real  and  personal  estate  and 
effects,  except  his  capital  messuage  at  Samerton  and  house  at  Bridge- 
water,  to  and  among  all  his  younger  children  share  and  share  alike, 
the  testator  declared,  that,  as  he  did  advance  and  give  his  two  eldest 
daughters  Jane  and  Elizabeth  at  their  respective  marriages  the  sum 
of  500/.  a-piece,  he  revoked  any  claim  they  might  have  upon  bis 
said  effects  after  the  decease  of  his  wife ;  and  he  gave  them  only  an 
equal  share  of  the  residuum  of  his  effects,  after  all  their  younger  broth- 
ers and  sisters  should  have  been  paid  500/.  a-piece ;  as  they  were  at 
their  marriages;  and  farther  reciting,  that  he  had  advanced  his 
daughter  Susanna  at  her  marriage  the  like  sum  of  500/.,  he  revoked 
any  claim  she  might  have  upon  his  said  effects  after  the  decease  of 
bis  wife ;  stating,  that  he  did  give  her  the  sum  of  500/.  in  lieu  of 
,  any  claim  or  demand  she  might  have  upon  his  said  effects ;  and  for 
which  he  gave  a  security  at  her  said  marriage. 
[*666]  *  A  farther  testamentary  paper,  dated  the  1st  of  Sep- 
tember 1797,  began  as  follows ; 

'^  Directions  and  the  plain  meaning  of  my  wilt,  and  which  I 
hope  will  be  adhered  to  without  any  disputes  among  my  children : 
namely,  that  my  wife  shall  receive  the  rents  and  profits  of  all  my 
estates  together  with  all  interest  of  moneys  in  the  funds  or  other 
securities  during  her  life.  If  an  opportunity  offers  of  marrying  any 
of  her  children  would  advise  her  to  advance  500/.  towards  their 
portions  the  same  as  I  gave  my  other  daughters  upon  their  respect- 
ive marriages." 

This  paper  contained  some  farther  directions.  The  testator  died 
in  March  1798;  leaving  several  children  besides  those,  who  were 
married.  The  testator's  widow,  having  taken  Probate  of  all  these 
testamentary  papers,  applied  at  the  Bank  for  liberty  to  sell  out  the 
said  two  sums  of  Bank  Annuities,  without  assigning  any  reason. 
The  Bank  refused  to  comply  with  this  application,  as  she  had  only 
the  interest  for  life,  and  on  account  of  the  ulterior  trust  for  the 
younger  children.  The  widow  brought  an  action  against  the  Bank; 
upon  which  the  bill  was  filed ;  praying  an  injunction ;  and  charging, 
that  the  Plaintiffs  were  bound  to,  and  did  at  the  requisition  of  the 
Defendant,  the  widow  of  the  testator,  enter  so  much  of  the  will  as 
relates  to  the  Ann\tities  in  the  proper  Ofilices ;  and  are  thereby 
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chargeable  with  the  interest  of  the  younger  children  ;  that  the  an- 
cient practice  of  the  Bank,  where  a  partial  interest  or  for  life  only 
in  any  stock  has  been  devised  with  the  ulterior  interest,  is  not  to 
permit  a  transfer  of  such  stock  during  the  life  of  the  person  entitled 
for  life  without  the  direction  of  a  Court  of  Equity ;  especially,  where 
such  stock  has  not  been  devised  to  special  trustees  in  trust  for  the 
equitable  trusts  and  limitations,  and  with  special  powers  to  sell  out, 
transfer  and  exchange. 

The  testator's  widow  by  her  answer  stated,  that  she  desired  to 
transfer  the  stock  into  her  own  name ;  that  previously  to  her  appli- 
cation she  caused  the  registry  of  the  Probate  to  be  made  in  compli- 
ance with  the  practice  of  the  Bank.  She  did  not  assign  any  par- 
ticular reason  for  her  request,  except  upon  one  application ;  when  it 
was  stated  on  her  behalf,  that  100/.,  part  of  the  650L  5  per  cent. 
Annuities  was  purchased  by  the  testator  out  of  the  trust 
•  money  under  the  will  of  John  Evered,  given  to  Susanna  [*  667] 
Philpot,  to  be  paid  at  the  age  of  twenty-one  or  marriage  ; 
and  that  it  would  become  payable  in  December  next.  The  Defend- 
ant submitted,  that  the  refusal  was  not  warranted ;  as  she  is  sole 
executrix ;  and  as  there  is  no  specific  gift  of  the  stock ;  and  as  the 
testamentary  paper  mentions  the  testator's  money  in  the  funds  in 
general  terms ;  and  that  paper  is  not  attested  by  any  witness  ;  and 
she  insists,  she  has  an  absolute  right  and  power  to  sell  and  transfer ; 
and  is  alone  answerable  for  the  application. 

Mr.  Mansfieldy  Mr.  Piggott,  and  Mr.  Wooddeson^  in  support 
of  the  motion  for  the  Injunction.  The  Defendant  does  not  state, 
that  she  wants  this  stock  for  debts.  The  Bank  protects  the  fund  for 
those  entitled  after  the  death  of  the  Defendant ;  who  are  all  of  age  ex- 
cept one.  Though  there  has  been  an  executor,  also  entitled  to  the 
stock  for  life,  the  Bank  have  never  permitted  him  to  make  a  transfer 
on  account  of  his  legal  title,  to  dispose  of  it  to  the  prejudice  of  the 
persons  entitled  afterwards.  They  do  permit  the  executor  to  trans- 
fer to  a  specific  legatee  of  the  stock,  but  not  to  any  other  person,  nor 
to  himself.  The  Act  of  Parliament  (1)  directs  the  Bank  to  enter 
the  clause  of  the  will  in  their  books ;  and  the  circumstance  of  two 
witnesses  to  the  will  is  not  attended  to.  The  last  testamentary  pa- 
per alone  relates  to  this.  One  consequence  of  transferring  into  the 
name  of  the  Defendant  would  be,  that  it  would  go  to  her  represen- 
tative :  who  might  not  be  his.  The  only  reason  assigned  is,  that 
lOOZ.,  part  of  the  stock,  is  the  property  of  one  of  the  children ;  who 
will  be  of  age  in  a  month.  That  may  be  a  reason  for  trans- 
ferring so  much  to  that  person,  but  is  no  reason  for  transferring 
that,  much  less  the  whole,  to  the  executrix  herself  or  to  any  other 
person.  Many  families  have  been  saved  from  ruin  by  the  interposi- 
tion of  the  ^nk.  One  of  these  children  is  an  infant ;  and  three 
are  married  women.  They  consent :  but  your  Lordship  will  not  at- 
tend to  their  consent  upon  this  application. 

(1)  Stat  1  Geo.  I.  stat  2,  c.  19,  s.  9, 12. 
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and  other  estates  of  Sir  George  Wynne,  to  be  sold,  and  that  the 
said  manor  and  hereditaments  comprised  in  the  mortgage  were  sold 
to  Richard  Hill  Waring  for  30,500/. ;  and  other  premises  for  2000Z. 
more ;  and  farther  reciting,  that  by  a  subsequent  order,  made  in 
1769,  taking  notice  that  Mr.  Waring  had  paid  12,500/. ;  and  Sir 
Robert  CunUfTe  was  willing  to  advance  the  remaining  20,000Z.  upon 
mortgage  of  the  premises,  it  was  ordered,  that  upon  payment  by 
Sir  Robert  CunliiTe  into  the  Bank  of  that  sum  in  discharge  of  the 
purchase-money.  Waring  should  be  let  into  possession  ;  which  was 
done  accordingly ;  and  stating,  that  17,852Z.  12^.  9dt.,  reported  due 
to  Arabella  Trevor  upon  her  mortgage,  was  paid  to  her  upon  her  ex- 
ecuting an  assignment ;  it  was  witnessed,  that  in  consideration  of 
20,000Z.  so  paid  by  Sir  Robert  CunlifTe  and  the  12,500/.  paid  by 
Waring,  the  several  parties  did  by  the  appointment  of  Waring  and 
his  wife  convey  the  premises  to  Sir  Robert  Cunliflfe,  his  heirs  and 
assigns,  subject  to  redemption  by  Waring,  his  heirs,  executors  or 
administrators,  on  payment  of  the  said  20,000/.  with  interest  on  the 
15th  of  October  1771.  The  deed  contained  the  usual  covenant  on 
the  part  of  Mr.  Waring  for  payment  by  him,  his  heirs,  executors,  or 
administrators,  of  the  mortgage-money  and  interest ;  and  he  also  ex- 
ecuted a  bond  of  the  same  date. 

By  indentures  of  lease  and  release,  dated  the  14th  and  15th  of 
February,  1786,  on  assignment  of  that  mortgage  the  premises  were 
conveyed  to  Sir  John  Hadley  D'Oyley  and  John  Scott  Waring, 
their  heirs  and  assigns  for  ever,  subject  to  a  proviso  or  covenant 
on  the  part  of  Richard  Hill  Waring  for  redemption  on  payment 
of  the  20,000/.  and  interest ;  and  he  also  executed  a  bond  on  that 
occasion. 

By  indentures  of  lease  and  release,  dated  the  15th  of  August, 
1791,  upon  a  farther  advance  of  10,000/.  by  Sir  John 
[*  67 1  ]  *  Hadley  D'Oyley  and  John  Scott  Waring  to  Richard  Hill 
Waring  he  granted,  released,  and  confirmed,  to  them, 
their  heirs  and  assigns,  the  said  premises,  freed  and  discharged  from 
the  proviso  for  redemption  in  the  indentures  of  1786,  but  subject  to 
a  proviso  and  covenant  on  the  part  of  Richard  Hill  Waring  for  pay- 
ment by  him,  his  heirs,  executors  or  administrators,  of  the  said  sum 
of  30,000/.  with  interest.  He  also  executed  a  bond  of  the  same 
date  in  the  penalty  of  60,000/.  for  payment  of  the  said  30,000/. 
agreeably  to  the  covenant. 

•Richard  Hill  Waring  by  his  will,  dated  the  16th  of  January,  1779, 
after  giving  two  annuities,  and  reciting,  that  since  his  marriage  he 
had  purchased  to  him  and  his  heirs  the  manor  of  Ince,  but  to  enable 
him  to  do  so  had  mortgaged  the  same  and  other  lands  and  premises, 
devised  all  his  estate  and  interest  therein,  subject  to  the  said  annui- 
ties, and  such  other  annuities,  bequests  and  directions,  as  by  his  said 
will  or  any  codicil  he  might  give,  expressly  charging  his  «aid  estate 
of  Ince  therewith,  to  his  wife  for  life  without  impeachment  of  waste ; 
and  after  her  death  to  such  uses  and  purposes  as  she  being  sole  and 
unmarried  should  by  will  or  otherwise,  as  therein  mentioned,  ap- 
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point,  subject,  as  aforesaid :  so  as  such  appointment  should  not  take 
effect,  till  such  parts  of  his  lands  in  Shrewsbury  as  were  in  mort- 
gage to  Mary  Owen  should  be  discharged  therefrom ;  and  in  default 
of  such  appointment  then  to  his  own  right  heirs,  subject  as  aforesaid ; 
and  farther  reciting,  that  before  his  marriage  with  his  then  wife  she 
had  conveyed  all  or  a  considerable  part  of  her  messuages,  lands,  &c. 
in  the  county  of  Flint  to  trustees  upon  trust,  that  they  should,  so 
soon  as  the  testator  should  require,  by  mortgage  thereof  raise  3000/., 
to  be  applied  in  the  first  place  to  pay  off  the  principal  and  interest 
of  a  mortgage  of  1850/.  upon  his  estate  at  Oswestry,  such  mortgage 
to  be  thereupon  assigned  in  trust  to  attend  the  inheritance  of  the 
premises  therein  comprised  for  the  benefit  of  the  person,  to  whom 
the  same  was  by  the  same  indentures  limited,  the  residue  of  which 
3000Z.  was  to  be  paid  to  the  testator,  his  executors,  administrators 
and  assigns,  he  thereby  directed,  unless  as  thereinafter  provided,  that 
the  trustees  should  as  soon  as  convenient,  raise  such  3000/.  and 
therewith  discharge  the  mortgage,  and  pay  to  his  wife  the  residue  of 
the  said  3000/. ;  which  he  gave  to  her,  together  with  all  the  rest  of  his 
personal  estate ;  upon  trust  to  discharge  all  his  debts,  for  which  at 
the  time  of  his  decease  he  should  not  have  given  real  securities,  and 
all  such  bequests  and  annuities  (not  including  those  before 
mentioned)  as  he  should  therein  or  *  by  codicil  give,  and  [*  672] 
with  which  he  should  not  expressly  charge  his  estate  in 
Ince ;  and  to  keep  the  residue  of  the  said  3000/.  and  of  all  other 
his  personal  estate  to  her  own  use:  provided,  that  if  she  should  by 
any  other  means  discharge  the  said  mortgage  and  his  said  debts,  and 
should  pay  all  such  bequests  and  annuities,  (not  including  those  be- 
fore granted,)  the  said  3000/.  need  not  be  raised  as  aforesaid. 

By  indentures  of  lease  and  release,  dated  the  13th  and  14th  of 
March,  1797,  declaring,  that  the,  sum  of  30,000/.  was  the  money, 
not  of  Sir  John  D'Oyley  and  John  Scott  Waring,  but  of  Mrs.  Has- 
tings, they  by  her  direction  assigned  20,000/.  to  Charles  ImhofT,  son 
of  Mrs.  Hastings,  and  two  thirds  of  the  premises  comprised  in  the 
indentures  of  1791  subject  to  redemption  ;  and  by  lease  and  release, 
dated  the  11th  and  12th  of  May,  1797,  the  remaining  interest 
in  the  mortgage,  as  to  10,000/.,  was  assigned  to  Sir  John  D'Oyley 
and  other  persons. 

The  testator's  wife  Margaret,  the  daughter  and  heir  at  law  of  Sir 
George  Wynne,  died  in  the  testator's  life ;  and  he  married  again. 
He  died  upon  the  20th  of  October,  1798 ;  leaving  John  Scott  War- 
ing, his  heir  at  law.     The  testator's  widpw  took  out  administfation 

witli  the  will  annexed ;  and  she  married Ward.    The  bill  was 

filed  by  the  heir  at  law ;  charging,  that  the  mortgage  was  not  the 
old  burthen  upon  the  estate,  when  the  testator  purchased  ;  but  that 
he  mortgaged  the  same  in  manner  aforesaid  ;  and  he  personally  bor- 
rowed 30,000/. ;  and  pledged  the  estate  as  a  collateral  security  for 
repayment ;  and  did  not  purchase  the  said  estate  or  any  part  thereof 
subject  to  such  debt ;  and  praying,  that  the  real  estate  might  be  ex- 
onerated. 
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The  Defendant  Ward  and  his  wife  by  their  answer  claimed  the 
personal  estate. 

Mr.  Lhydy  Mr.  Richardgy  and  Mr.  Shorty  for  the  Plaintiff.  In 
this  sort  of  question,  between  an  heir  at  law  and  the  administrator,  it 
is  very  important  to  see,  what  was  the  understanding  of  the  party 
himself.  The  result  of  the  transaction  is,  that  Mr.  Waring  pur- 
chased all  the  interest  in  the  estate ;  borrowbg  20,000/.  for  that 
purpose ;  and  was  to  give  a  mortgage  for  it.  How  is  it  possible  to 
consider  this  as  only  a  purchase  of  the  equity  of  redemption  ?  He 
afterwarck  borrows  the  fiirther  sum  of  10,000/.  on  this  es- 
[*  673]  tate.  *  He  clearly  considered  this  his  own  estate  subject 
to  the  mortgage.  The  recital  in  his  will  shows  it  plainly ; 
that  he  had  purchased  this  estate  to  him  and  his  heirs ;  but  to  ena- 
ble him  to  do  so  had  mortgaged  the  same.  The  expression  '<  sub- 
ject as  aforesaid  "  applies  only  to  the  annuities ;  clearly  not  to  the 
mortgage.  The  will  affords  no  inference  of  an  exemption  of  the 
personal  estate  in  favor  of  the  next  of  kin.  The  recitals  of  the 
conveyance  and  the  order  are  to  the  same  effect.  That  mortgage  to 
Sir  Robert  Cunliffe  is  clearly  an  incumbrance  imposed  by  the  testa- 
tor himself;  and  if  so,  the  personal  estate  is  first  liable  ;  unless  there 
is  something  in  the  will  making  an  alteration.  Perhaps  he  might 
have  intended  his  personal  estate  to  go  to  his  wife  discharged  from 
the  incumbrances :  but  by  her  death  in  his  Ufe  that  bequest  lapsed. 
The  personal  estate  therefore  is  not  disposed  of  by  the  will ;  and 
must  be  applicable  to  this  debt  imposed  by  the  testator  himself. 
There  was  no  idea  of  leaving  any  mortgage  existing  upon  the  es- 
tate ;  which  under  the  decree  was  to  be  sold-out  and  out ;  and  the 
money  to  be  paid  into  Court ;  and  under  that  decree  Mr.  Waring 
was  reported  to  be  the  purchaser  of  those  estates.  It  was  obviously 
a  purchase  of  the  whole  inheritance,  not  of  an  equity  of  redemp- 
tion ;  and  out  of  the  purchase-money  the  former  mortgages  were 
paid  off.  In  all  the  subsequent  transactions  there  are  new  provi- 
soes for  redemption,  and  bonds  given  by  him  ;  which  is  a  material 
ingredient  in  all  these  cases.  Though  there  is  no  covenant  or  bond 
to  pay  the  money  every  mortgage  implies  a  loan  and  every  loan  im- 
plies a  debt ;  and  therefore  the  personal  estate  is  liable  (1). 

Mr.  Sutton  and  Mr.  Steehy  for  the  Defendants.  First,  the  effect 
of  the  will  is  expressly  to  charge  the  real  estate,  and  exempt  the 
personal  estate :  but  if  the  Court  is  against  the  Defendants  upon 
that,  secondly,  the  sum  of  17,852/.  12^.  9d.  was  the  old  incumbrance 
on. the  estate  at  the  time  of  the  testator's  purchase;  and  therefore 
the  personal  estate  is  not  applicable  to  that. 

Upon  this  will  there  is  no  doubt,  that,  if  the  testator's  wife 
had  survived  him  a  single  day,  the  personal  estate  would  have 
been  exempted.  In  none  of  the  cases,  in  which  personal  estate 
in  the  hands  pf  the  next  of  kin  in  consequence  of  a  lapse  has 

(1)  King  V.  King,  3  P.  Wms.  a58;  5  Bac.  Abr.  edition  by  Mr.  Gwillim,  tit. 
Mortgage,  23;  Cope  v.  Cope,  2  Salk.  449;  1  Eq.  Ca.  Ab.  269,  pi.  2;  Meyndl  v. 
Hotcard,  Pre.  Ch.  61.    See  Floyer  v.  Lamngtm,  1  P.  Wms.  268. 
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been  held  not  exempt,  has  there  been  such  an  express  purpose  of 
exemption  as  in  this  will,  and  a  trust  for  all  the  debts  except  such 
as  are  charged  upon  his  real  estate.  Upon  that  the  intention  is 
express,  that  the  heir  at  law  shall  not  have  this  benefit  against  the 
next  of  kin. 

Secondly,  as  to  so  much  of  the  debt  as  was  upon  the  estate  at 
the  time  of  Waring's  purchase ;  and  which  has  merely  changed 
hands  by  being  assigned  to  Sir  Robert  CunliflTe,  strengthened  only 
by  Waring's  covenant,  that  never  was  his  debt.  As  to  that,  the 
Trevors  requiring  their  money,  Sir  Roberf  CunlifTe  was  only  assignee 
of  the  old  mortgagee,  and  Waring  only  the  purchaser  of  the  equity 
of  redemption  ;  and  then  the  question  is,  whether  he  intended  to 
convert  so  much  of  his  personal  estate  as  includes  the  amount  of 
the  mortgage  and  the  equity  of  redemption  into  real.  When  the 
money  was  paid  can  make  no  difference.  Bagot  v.  Oughton  (1) 
has  never  been  disputed.  In  all  those  cases  of  a  transfer  of  a 
mortgage  the  mortgagee  lends  his  money  upon  a  better  security 
than  the  owner  of  the  equity  of  redemption  can  give  him,  upon  a 
paramount  old  mortgage  ;  and  the  covenant  of  the  owner  of  the 
equity  of  redemption  can  only  be  to  strengthen  the  security.  The 
question  is  not,  whether  the  personal  estate  is  benefited ;  though  it 
is  impossible  to  say,  that  the  effect  of  paying  off  the  Trevors  with 
Sir  Robert  Cunliffe's  money  has  had  the  effect  of  a  benefit  to  War- 
ing's personal  estate.  The  mortgage  was  transferred  to  Sir  Robert 
Cunliffe ;  and  the  eqliity  of  redemption  only  conveyed  to  Waring ; 
without  doubt  he  was  declared  the  purchaser  of  the  whole  estate : 
but  he  paid  only  part  of  the  purchase-money  ;  and  the  remainder 
advanced  by  Sir  Robert  Cunliffe,  was  not  lent  to  Waring  upon  his 
credit,  but  on  the  credit  of  the  estate  ;  and  the  greater  part  was  ap- 
plied in  paying  off  the  old  mortgage.  That  money  being  paid  into 
Court  by  order,  the  Court  would  never  have  parted  with  it  without 
notice  to  Sir  Robert  Cunliffe  till  the  conveyance.  The  transaction 
wasrimperfect ;  a  treaty  for  a  purchase  of  the  estate ;  and  it  ended 
in  Sir  Robert  Cunliffe's  getting  a  transfer  of  the  old  mortgage,  and 
Waring  getting  the  equity  of  redemption.  In  Tweddell  v.  Tir«rf- 
dell  (2),  as  in  this  case,  the  party  in  point  of  form  agrees  to  pay  the 
whole  purchase-money,  but  in  fact  pays  no  more  than  was 
necessary  to  make  up  the  whole  •sum ;  and  yet  he  was  [•OTS] 
held  only  a  purchaser  of  the  equity  of  redemption :  and 
therefore  not  to  be  exonerated  by  the  personal  estate  ;  and  there  is 
a  variety  of  authority  (3),  that  the  circumstance  of  a  covenant  or 
bond  for  the  money  will  not  vary  the  case ;  if  it  amounts  only  to  a 
purchase  of  the  equity  of  redemption ;  being  considered  to  be  only 
for  the  convenience  of  the  transfer :  the  charge  remaining  substan- 
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1)  1  P.  Wins.  347. 
'2)  2  Bro.  C.  C.  101, 152. 

(3)  See  Mr.  Cox's  note  to  Evdyn  v.  Evebm^  2  P.  Wms.  659;  anie^  HamUm  v. 
bWey,  voL  IL  62;  Woods  v.  Hvntingfordy  in.  128;  Butler  v.  BvikryWiUej  534;  a^d 
the  note,  1, 187. 
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tially  the  same.  Where  the  transaction  shows,  the  real  estate  is  tlie 
primary  fund,  the  personal  estate  shall  be  only  auxiliary ;  though 
the  party  has  made  himself  personally  liable.  This  testator  know- 
ing, he  was  by  law  liable  to  this,  might  speak  of  it  as  his  mortgage. 
I  admit,  his  saying,  that  his  heir  should  take  subject  to  the  mortgage, 
would  not  do  alone :  but  in  this  will  the  particular  intention  appears 
by  express  direction  as  to  what  charges  he  intended  to  lay  upon  his 
personal  estate.  If  his  wife  had  Uved,  there  could  have  been  no 
doubt ;  and  his  next  of  kin  are  substituted  in  this  respect.  Intend- 
ing to  marry  again  he  m^t  think,  his  will  would  do. 

Mr.  Lhyd,  in  reply,  was  stopped  by  the  Court. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  The 
only  question  before  me  now  is  upon  the  will ;  whether  the  personal 
estate  is  dischai^ed  from  the  testator's  debts  secured  by  mortgage. 
I  have  a  pretty  strong  opinion  upon  the  other  point  (I),  that  has 
been  argued :  but  it  would  be  improper  to  decide  that,  till  it  is  as- 
certained, whether  the  personal  estate  is  sufficient  for  those  charges, 
to  which  under  the  circumstances  it  is  clearly  liable. 

With  respect  to  the  question  now  to  be  determined,  I  have  no 
difficulty  in  declaring,  that  it  is  impossible  upon  this  will  to  raise  any 
presumption,  that  the  testator  meant  to  exempt  the  personal  estate 
in  favor  of  this  Defendant  from  those  debts,  which,  if  there  is  no 
exemption,  will  be  a  charge  upon  it.  I  could  refer  to  many  cases, 
and  one  before  Lord  Thurlow,  that  is  quite  analogous,  in  which  this 
has  been  determined :  but  upon  principle,  without  referring  to  the 
authorities,  nothing  is  more  clear,  than  that  if  there  is  any  gift  in 
favor  of  a  particular  legatee,  and  he  dies,  no  benefit  that  legatee 
could  have  claimed,  if  he  had  survived,  can  be  set  up  against  the 
persons,  to  whom  the  estate  would  come  subject  to  the  disposition 
in  favor  of  that  legatee,  if  he  had  lived.  If  for  instance 
[*  676]  an  estate  *  had  been  given  to  A.  and  the  personal  estate 
to  B.  exempt  from  debts,  that  exemption  is  to  be  consider- 
ed as  intended  only  for  the  benefit  of  B.,  that  he  shall  not  pay  those 
debts,  to  which  he  would  be  liable,  if  no  such  provision  had  been 
made ;  and  is  not  a  general  exemption  of  the  personal  estate.  The 
case  of  Pickering  v.  Lord  Stamford  (2)  is  very  analogous  in  princi- 
ple. My  first  decree  was  against  the  right  of  the  widow  ;  consid- 
ering her  barred  in  all  events :  but  I  changed  my  opinion  upon  a 
rehearing ;  and  the  decree,  as  then  varied,  was  affirmed  upon  ap- 
peal by  the  Lord  Chancellor.  Nothing  is  more  clear  than  that 
where  an  exemption  is  created  for  the  benefit  of  a  particular  person, 
not  for  the  benefit  of  the  estate  generally,  if  that  person  cannot  take 
it,  the  benefit  never  arises. 

The  testator  has  never  expressly  charged  the  personal  estate  with 
these  debts.  He  gives  the  estate  he  had  purchased,  charged  with 
annuities  -  and  such  other  annuities,  bequests,  and  directions,  as  he 

(1)  Decided  by  Lord  El^on,  poH^  vol.  vii.  332,  that  the  real  estate  was  exoner- 
ated by  the  penonal. 

(2)  ArOe,  vol.  ii.  272,  581 ;  ill.  332,  492. 
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might  afterwards  give,  to  his  wife  for  life,  with  a  power  of  appoint- 
ment. He  afterwards  gives  her  the  personal  estate,  not  in  words  of 
exemption,  but  with  words  of  charge,  that  are  upon  fair  inference 
equivalent  to  words  of  exemption,  from  debts,  for  which  he  should 
at  the  time  of  his  decease  have  given  real  securities.  I  admit  there- 
fore, the  first  Mrs.  Waring  would  have  taken  the  personal  estate 
discharged  from  those  debts.  The  clear  effect  in  point  of  law  is  a 
gift  to  her  of  the  personal  estate  with  the  benefit  of  this  exemption ; 
and  there  is  no  inference,  upon  which  any  one  else  can  claim  the 
benefit  of  it.  Upon  the  true  construction  of  this  will  therefore  this  * 
discharge  of  the  personal  estate  could  operate  only  in  favor  of  the  first 
wife ;  and  unfortunately  the  testator  not  having  republished  his  will, 
or  made  any  other  disposition,  it  is  the  same  as  if  he  had  never 
made  any  disposition  as  to  the  effect  of  the  securities,  to  which  his 
real  estate  was  liable ;  and  it  must  be  admitted  under  the  circum- 
stances, that  there  is  a  charge,  with  respect  to  which  the  heir  at  law 
has  a  right  to  an  account. 

Declare,  that  the  bequest  of  the  residue  of  the  personal  estate  to 
the  testator's  wife  became  lapsed  by  her  death  in  his  life.  Direct 
an  account  of  the  debts,  and  how  they  are  secured,  and  of  the  per- 
sonal estate  ;  and  reserve  the  consideration,  whether  the  Plaintiff  is 
entitled  to  have  the  estate  descended  to  him  exonerated  from  the 
money  due  by  mortgage  to  Mrs.  Trevor  at  the  date  of  the  indentures 
of  the  27th  and  28th  of  February,  1771. 

1.  The  case  before  Lord  Thurlow,  alluded  to  by  Lord  Alvanley  (in  the  princi- 
pal case)  as  one  autbority  amongst  many  that  if  a  legacy  lapse,  by  the  death  of 
the  legatee  before  the  testator,  no  collateral  benefit  attacned  to  that  le^cy,  which 
benefit  was  intended  in  favor  of  the  individual  legatee,  can  be  claimed  by  the 
party  upon  whom  the  lapsed  interest  devolves,  is,  perhaps,  Hcde  v.  CoXy  3  Brown, 
324 :  and  see,  ante,  note  4  to  Ptckenng  v.  Lord  Stamford,  2  V.  272. 

2.  That  the  personal  assets  of  a  deceased  party  are  not  to  be  applied  in  dis- 
charge of  an  incumbrance  upon  his  real  estates,  which  debt  he  neitner  originally 
contracted  nor  subsequently  took  upon  himself,  see  note  3  to  HamiUon  v.  WoHt^y 
2V.62. 


ISHERWOOD  t.  PAYNE.  [*677J 

[Rolls.— 1800,  Dec  2.] 

The  testator  having  given  his  wife  the  option  to  occupy  his  house  at  a  certain 
rent,  and  if  she  should  choose  to  do  so,  declared,  she  should  have  the  use  of 
the  furniture,  by  codicil,  revoking  the  bequest  of  an  annuity  to  her,  gave  her  a 
legacy,  to  provide  furniture  in  case  she  sliould  not  chodse  to  occupy  his  house 
or  for  Any  other  purpose  she  should  think  proper.  She  occupied  the  house  and 
furniture  till  her  deaUi;  and  her  executor  was  held  entitled  to  the  legacy. 

The  testator  by  his  will  gave  to  his  wife  400/.  a-year  for  her  life 
or  during  widowhood,  in  addition  to  what  she  was  entitled  to  by 
his  settlement ;  and  he  directed,  that  it  should  be  in  her  option  so 
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long  as  she  should  continue  his  widow,  until  his  present,  or  in  case 
of  his  death  his  next  eldest  son,  should  arrive  at  the  age  of  twenty- 
one  years,  to  occupy  his  mansion-house,  land  and  premises,  at  Old 
Windsor ;  paying  a  yearly  rent  of  100/.  only  for  the  same.  He  also 
declared,  that  if  she  should  choose  to  occupy  the  house  and  premises 
at  Old  Windsor  during  his  eldest  son's  minority  upon  the  terms 
before  mentioned,  she  should  have  the  use  of  all  the  goods  and  fur- 
niture therein  and  belonging  thereto  without  paying  any  farther  rent 
or  consideration  for  the  same. 

By  a  codicil  the  testator  revoked  the  annuity  of  400/.  a-year 
^ven  to  his  wife ;  stating  the  circumstance,  that  he  had  then  five 
children ;  and  he  gave  her  500/.  to  provide  furniture  in  case  she 
should  not  choose  to  occupy  his  house  at  Old  Windsor  or  for  any 
other  purpose  she  should  think  proper. 

After  the  death  of  the  testator  his  widow  occupied  the  house  and 
furniture  till  her  death ;  which  took  place  about  a  year  after  that  of 
her  husband. 

Upon  the  bill  of  the  children  against  the  executors  the  only  ques- 
tion arose  upon  the  claim  of  the  legacy  of  500/.  by  the  executor  of 
the  widow. 

Mr.  RomUly  and  Mr.  Owen  for  the  PlaintifEs  said  it  was  dear,  the 
widow  was  not  entitled  to  that  legacy. 

The  Master  of  the  Rolls  [Sir  Richabd  Pepper  Abden], 
was  clearly  of  opinion,  that  she  was  entitled  to  that  legacy :  the  fair 
construction  being,  that  if  she  should  not  want  it  for  furniture,  she 
should  have  it  for  any  other  purpose ;  and  the  Court  refused  to  make 
any  declaration  upon  it  in  the  decree ;  though  pressed  by  the  Coun- 
sel under  an  apprehension,  that  the  question  would  be  raised  before 
the  Master.  

No  rule  is  better  established  than  that  which  declares  the  propriety  of  ^ving' 
effect  to  every  word  of  a  wiU,  when  no  part  thereof  is  plainly  inconsistent  with  the 
testator's  general  intent ;  (see,  antCy  note  4  to  Blake  v.  Bunbury,  1  V.  194 ;)  but, 
in  the  present  case,  there  was  very  far  from  being  any  clear  indication  of  an  in- 
tent that  the  renunciation  by  the  testator's  widow  of  the  occupation  of  his  house 
should  be  a  condition  precedent  to  the  vesting  of  her  legacy ;  and  without  a  forced 
construction  of  that  kind  it  would  have  been  impossible  to  limit  the  (d)solute  terms 
of  the  bequest 
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CAMPBELL  V.  WALKER. 

[Rolls.— 1800,  Dec.  a] 

There  is  no  rule,  that  a  tnutee  to  sell  cannot  be  the  purchaser:  but,  however  fair 
the  transaction,  it  must  be  subject  to  an  option  in  the  oefft^  qut  trud,  if  he 
comes  in  a  reasonable  time,  to  have  a  re-sale;  (a)  unless  the  trustee,  to  prevent 
that,  purchases  under  an  application  to  the  Court  (b) 

Edward  Hall  by  his  will  gave  all  his  freehold,  copyhold  and 
leasehold,  estates,  and  all  his  personal  estate,  with  some  exceptions, 
to  have  and  to  hold  unto  John  Walker  and  William  Clarke,  their 
heirs,  executors,  and  administrators,  upon  trust,  as  soon  as  conven-  . 
iently  may  be  after  his  decease  to  sell  for  the  best  prices,  that  can 
reasonably  be  had ;  to  the  intent  that  all  his  estate  and  effects  may 
be  turned  into  money,  as  soon  as  conveniently  may  be  after  his  de- 
cease ;  and  for  the  facilitating  and  corroborating  any  sale  or  sales, 
that  may  be  made,  the  testator  declared,  the  receipt  of  his  said  trus- 
tees should  be  a  discharge  to  the  purchasers.  He  then  gave  partic- 
ular directions  for  selling  his  estates  in  lots,  in  case  his  said  trustees 
and  executors  shall  not  see  cause  to  the  contrary :  the  Link  Farm  to 
be  one  lot ;  the  duarry  Brewhouse  another.  Then  after  several 
legacies  the  testator  gave  all  the  residue  among  the  Plaintiffs  at  their 
ages  of  twenty-one. 

The  trustees  in  execution  of  the  will  proceeded  to  sell  the  prem- 

(a)  In  all  cases,  where  a  purchase  has  been  made  by  a  trustee,  on  his  own  ac- 
count, of  the  estate  of  his  eesttd  que  trust,  although  sold  at  public  auction,  it  is  in 
the  option  of  the  eegtut  que  trust  to  set  aside  the  sale,  whether  bona  J!de  made  or 
not  1  Story,  Eq.  Jur.  §  322.  See  Dawnit  v.  Fanmn^,  2  Johns.  Cb.  252,  where 
the  subject  is  thoroughly  sifted,  and  the  cases  exanuned ;  Rogers  v.  Rogers^  1 
Hopkins,  515;  Van  Horn  v.  Fonda^  5  Johns.  Ch.  388;  2  Kames,  Prin.  Eq.  87; 
Saltmarsh  v.  Beene,  4  Porter,  283 ;  Ukhfidd  v.  Cudworth,  15  Pick.  23  31 ;  Cope- 
land  V.  Mere.  Ins.  Co.  6  Pick.  198;  Grider  v.  Pmpie^  9  Dana,  190;  Richardson  v. 
/oiKf,  3  Gill  &  Johns.  163;  Haddix  v.  Haddix,  5  litt  202;  Dams  v.  Sinqmn,  5 
Harr.  &  John.  147 ;  Brackenridge  v.  Holland,  2  Black.  377 ;  Arnold  v.  Brown,  24 
Pick.  96;  De  Caters  v.  Le  Roy  De  ChanunU,  3  Paige,  178;  1  Madd.  Ch.  Pr.  (4th 
Am.  ed.)  Ill,  112;  Ponbl.  Eq.  b.  2,  ch.  7,  §  7,  note  (r);  4  Kent,  (5th  ed.)  438,  and 
cases  in  the  notes;  Perry  v.  Dixon,  4  Desaus.  Eq.  504,  note;  Butler  v.  HaAeU, 
ib.654;  Aiviv  v.  iSunMon,  5  Har.  &^  John.  147 ;  &w<  v.  Hatc^Knt, 2  Bad. d&  Dev. 
Eq.  207 ;  Wade  v.  PeiHbone,  11  Ohio,  57 ;  Mills  v.  GoodseU,  5  Conn.  475. 

The  purchase  is  not  absolutely  void ;  it  is  voidable  only  at  the  election  of  the 
cestui  que  trust.  Prevost  v.  Crrofz,  1  Peters,  C.  C.  368 ;  Harringtim  v.  Brown,  5 
Pick.  519 ;  Dmn  v.  M'Kmghi,  6  Halst  585.  See  WUson  v.  Troup,  2  Cowen,  196 ; 
5.  C.  7  Johns.  Ch.  25 ;  JcStson  v.  fVoolsey,  11  John.  446 ;  Dtnn  v.  Wright,  2  Halst 
175.  Such  sale  is  capable  of  confirmation.  Prevost  v.  Gratz,  ubi  supra;  Jackson 
V.  Woolsey,  uM  supra ;  GaUatin  v.  Cunningham,  8  Cowen,  361. 

The  oAuique  trust  must  pursue  his  remedy  within  a  reasonable  time.  Hasuiey 
V.  Cramer,  4  Cowen,  718 ;  Prevost  v.  Gratz,  ubi  supra.  See  farther,  on  this  sub- 
ject, FonbL  Eq.  b.  L  ch.  2,  §  12,  note  (*);  b.  ii.  ch.  7,  note  (r);  Eden,  on  Iniunc- 
tions,  (2d  Am.  ed.)  30,  31,  in  notes ;  3  Sugden,  Vend.  &.  Purch.  (6th  Am.  ed.)  150, 
[226]  et  sea.,  and  Hammond's  notes ;  For  v.  Madardh,  2  Bro.  C.  C.  400,  401,  and 
cases  cited  in  Mr.  Belt's  note;  Hayward  v.  Ellis,  13  Pick.  276;  BaU  v.  Carew, 
13  Pick.  28 ;  WhidusoU  v.  Lawrence,  ante,  3  V.  740,  note  (a)  and  cases  cited. 

(6)  See  3  Sugden,  Vend.  &  Puich.  (6th  Am.  ed.)  159, 160,  [239],  151,  [227],  in 
note. 
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ises ;  putting  up  the  Link  Farm  and  afterwards  the  Quarry  Brew- 
house  in  separate  lots  and  at  different  times.  The  Link  Farm  was 
purchased  by  John  Clarke  in  trust  for  William  Clarke,  the  trustee, 
for  1450/.,  being  lOL  more  than  he  was  directed  to  bid :  but  Wil- 
liam Clarke  agreed  to  take  it.  At  a  subsequent  auction  John  Clarke 
purchased  the  Quarry  Brewhouse  in  trust  for  John  Walker  and 
William  Clarke  for  6310/. 

The  bill  was  filed  on  behalf  of  the  residuary  legatees,  still  under 
age ;  praying,  that  the  sales  might  be  set  aside,  and  the  premises  re- 
sold. Upon  the  evidence  the  sales  were  perfectly  fair  and  open. 
It  was  declared  immediately  afterwards,  who  were  the  purchasers. 
The  premises  were  duly  advertised  ;  and  several  bidders  were  pres- 
ent at  the  sales.  It  was  also  in  evidence,  that  the  trustees  endeav- 
ored to  persuade  the  tenant  of  the  Quarry  Brewhouse  to  purchase 
it.  At  a  previous  sale  the  trustees  had  bought  that  lot  for  6040/. ; 
but  they  had  it  put  up  again ;  determining  to  pay  that  sum,  if  it 

should  not  produce  more. 
[*679]  *Mr.  Lloyd  and  Mr.   Steele,  for  the  Plaintiffs  cited 

Whelpdale  v.  CooTcson(\),  Fox  v.  Mackreth  (2),  Crowe  v. 
Ballard  (3),  and  Whichcote  v.  Lawrence  (4)  ;  relying  particularly  upon 
the  Lord  Chancellor's  doctrine  in  the  last  case. 

Mr.  Richards  and  Mr.  Hubbersiy,  for  the  Defendants.  It  is  not 
now  disputed,  that  the  trustee  may  be  the  purchaser.  The  trustee 
may  possibly  give  a  great  deal  more  than  the  value,  pretium  affec- 
tionis.  The  Court  would  not  order  a  release,  if  it  should  plainly 
appear  to  be  for  the  benefit  of  the  Cestuy  que  trust,  that  it  should 
not  be  resold.  The  rule  therefore  is  not  universal :  but  the  Court 
will  require  the  trustee  to  show,  that  it  is  not  for  the  benefit  of  the 
Cestuy  que  trust,  that  there  should  be  a  resale.  Whichcote  v.  Law- 
rence is  a  very  particular  case.  The  Plaintiffs  there  produced  posi- 
tive evidence  of  fraud;  and  there  is  no  case  of  this  sort,  in 
which  the  allegations  of  the  bill  have  not  been  sustained  by  evidence. 
In  this  case  no  evidence  is  produced  by  the  Plaintiffs ;  and  the  bona 
fides,  with  which  the  Defendants  have  acted,  is  clearly  made  out  by 
them.  The  Court  will  look  at  the  transaction  with  great  jealousy  ; 
and  the  principle  is  certainly  of  great  importance  to  the  public :  but 
upon  the  principles  laid  down  by  the  Lord  Chancellor  in  that  case, 
if  it  is  made  out,  that  the  trustees  have  ^ven  the  utmost,  that  can 
be  got,  they  are  not  within  the  rule.  This  is  a  case  of  that  sort. 
Every  thing  has  been  done,  that  could  be  done,  for  the  advantage 
of  the  estate  ;  and  the  trustees  ha*re  given  more  than  any  other  per- 
son would  give.  The  trustees  employed  a  person  to  bid  for  them, 
merely  to  avoid  the  inconvenience  of  deterring  other  persons  from 

il)  1  Ves.  9,  stated  from  the  Register's  Book  at  the  end  of  this  case. 
2   2  Bro.  C.  C.  400. 
3)  3  Bro.  C.  C.  120;  anU,  vol.  i.  215. 
4]  AnJU,  voL  iii.  740,  and  the  note,  752 ;  Ex  parte  Reynolds,  post,  707.    As  to 
contracts  between  attorney  and  client,  see  .Yeioman  v.  'Payne,  ante,  ii.  199,  and 
the  note,  204. 

VOF*.  V.  40* 
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bidding  against  them.  The  will  gives  special  directions  to  sell ;  and 
the  testator  himself  marks  out  the  lots.  It  was  very  material  to  sell 
in  that  way.  If  this  purchase  is  not  established  under  these  circum- 
stances^ trustees  will  feel  it  extremely  dangerous  to  act  in  any  de- 
gree. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I 
take  the  result  of  the  evidence  in  this  cause  to  be,  that  this  was  a 
fair  bona  fide  sale,  liable  to  be  impeached  only  from  the 
circumstance,  that  the  purchasers  were  the  *  trustees;  [*680] 
and  then  it  is  a  very  important  question.  It  is  said  for 
the  Defendants,  there  is  no  case  of  this  kind  without  evidence  to  im- 
peach the  sale  in  itself.  Whether  that  is  so,  or  not,  the  question  is, 
whether  there  is  any  principle  for  such  a  bill  as  this,  filed  on  behalf 
of  infanis,  calling  upon  the  trustees  under  a  will  to  permit  a  resale 
of  premises,  of  which  they  became  purchasers ;  alleging,  that  the 
premises  were  not  sold  at  the  utmost  value ;  and  that  more  might 
have  been  got.  That  they  allege ;  but  have  not  proved ;  for  they 
have  produced  no  evidence.  The  defendants  admit,  they  were 
trustees  and  purchasers,  but  at  a  fair,  open  sale ;  and  they  say,  they 
gave  as  much  as  the  premises  appeared  to  be  worth,  and  as  much  as 
^  any  one  else  would  give ;  and  no  fraud,  mismanagement,  or  negli- 
gence, appears  before  the  Court.  Still  the  Plaintiffs  insist,  that  ac- 
cording to  the  principle,  which  has  prevailed  in  these  cases,  the 
Cesiuy  que  trust  has  a  right  to  put  an  end  to  this  sale ;  and  I  am  of 
opinion,  the  rule  of  the  Court  does  go  to  that  extent.  It  is  not  nec- 
essary for  the  Plaintiffs  to  oppose  the  case  of  Whkhcote  v.  Laimrence. 
According  to  the  principle  adopted  by  the  Lord  Chancellor  in  that 
case  no  trustee  shall  ever  be  permitted  to  gain  an  advantage  by  sell- 
ing to  himself:  if  he  had  resold,  and  got  any  thing  by  the  resale,  he 
should  not  have  the  benefit  of  that.  What  is  the  benefit  of  retain- 
ing the  premises  ?  If  it  is  for  the  benefit  of  the  infants,  that  they 
should  be  resold,  the  difference  is  equally  gained  by  the  trustee. 
The  Lord  Chancellor's  doctrine  in  that  case  certainly  applies  to  a 
sale  of  premises,  of  which  the  trustee  is  still  in  possession.  The 
question  will  alwaj's  be,  whether  the  Cestuys  que  trust  have  lain  by ; 
or  whether  there  has  been  any  ratification.  I  will  lay  down  the  rule 
as  broad  as  this ;  and  I  wish  trustees  to  understand  it ;  that  any 
trustee  purchasing  the  trust  property  is  liable  to  have  the  purchase 
set  aside,  if  in  any  reasonable  time  the  Cestuy  que. trust  chooses 
to  say,  he  is  not  satisfied  with  it.  The  trustee  purchases,  subject  to 
that  equity ;  that  if  the  Cestuys  que  trust  come  in  a  reasonable  time, 
they  may  call  to  have  the  estate  resold.  I  will  lay  down  the  rule  as 
broad  as  that.  The  consequence  will  be,  that  trustees  never  will 
purchase  but  under  certain  circumstances ;  which  I  will  mention. 

These  trustees  were  bound  to  sell,  if  they  could  get  a  rea- 
sonable price.  Th^y  did  every  thing  proper  to  pave  the  way 
for  a  sale.  They  had  a  valuation  made;  and  they  determined, 
as  was  their  duty,  not  to  let  the  premises  go  for  less  than  that 
valuation.      Then  they  find,  no  one  goes  up  to  that  price;  and 
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they  purchased;  and  they  are  very  right,  provided  they  bought 
subject  to  the  equity  I  mentioned^  They  must  buy  with  that  clog. 
The  only  thing  a  trustee  can  do  to  protect  his  purchase  is,  if  he 
sees,  that  it  is  absolutely  necessary,  the  estate  should  be  sold,  and 
he  is  ready  to  give  more  than  any  one  else,  that  a  bill  should  be  filed, 
and  he  should  apply  to  thb  Court  by  motion  to  let  him  be  the  pur- 
chaser. That  is  the  only  way  he  can  protect  himself;  and  there  are 
cases,  in  which  the  Court  would  permit  it ;  as  if  only  500/.  was 
offered  ;  and  the  trustee  will  give  1000/.  The  consequence  would 
be,  the  Court  would  do  that,  which  this  rule  is  calculated  to  pro- 
cure. The  Court  would  divest  him  of  the  character  of  trustee  ;  and 
prevent  all  the  consequences  of  his  acting  both  for  himself  and  for 
the  Cestujf  que  trust ;  for  the  reason  of  the  rule  is,  that  no  man  shall 
sell  to  himself:  a  case,  in  which  it  is  impossible  for  the  Court  to 
know,  that  he  did  not  do  all  he  ought  to  have  done.  These  infants 
had  not  the  guard  they  ought  to  have  had ;  that  the  trustee  should 
not  act  for  his  own  benefit ;  and  the  two  characters  should  not  be 
united.  In  no  other  way,  that  I  can  figure  to  myself,  except  that  I 
have  mentioned,  can  the  trustee  become  the  purchaser  without  being 
liable  to  be  called  upon  to  give  up  the  purchase.  I  perfectly  agree 
with  the  LfOrd  Chancellor.  It  was  a  perversion  of  the  rule  to  say, 
no  trustee  should  buy.    There  never  was  such  a  rule. 

I  remember  a  case,  though  I  do  not  know  what  became  of  it, 
Price  V.  Bym ;  in  which  the  Cestuy  que  trust  wanted  to  impeach  a 
sale  before  the  Master  of  ground-rents,  sold  twenty  years  before,  and 
bought  by  the  trustee  without  the  sanction  of  the  Court.  Upon  that 
case  I  said,  if  it  had  been  impeached  in  a  reasonable  time,  perhaps 
even  in  the  case  of  ground-rents  I  should  have  set  it  aside ;  and  con- 
sider the  case  of  ground-rents.  They  speak  for  themselves.  The 
question  is,  how  many  years'  purchase  they  are  worth.  Therefore  it 
is  impossible  for  the  trustee  to  have  any  management  as  to  the 
value.  But  in  thfit  case  after  such  a  length  of  time  I  would  not  set 
it  aside. 

But  see,  how  dangerous  this  is.  It  is  impossible  to  know,  wheth- 
er any  advantage  has  been  gained.  According  to  the  Lord  Chan- 
cellor, the  only  question,  when  a  bill  was  filed,  is  whether  any  ad- 
vantage has  been  gained  by  the  trustee  ;  and  if  so,  he  shall 
[*682]  *  not  retain.  In  this  case  therefore,  without  impeaching 
the  character  of  these  trustees,  and  admitting,  that  they 
acted  bona  fide,  I  must  hold,  that  they  purchased  subject  to  the  equity 
called  Jfor  by  this  bill.  I  know,  it  very  often  turns  to  the  disadvan- 
tage of  the  in&nts :  but  I  cannot  help  that.  It  is  better  to  adhere 
to  the  general  rule.  If  cestuys  que  trust  should  come  after  a  great 
length  of  time,  finding  it  a  gaining  bargain,  I  would  dismiss  the  bill. 
But  in  this  case  they  are  infants  still.  I  wish  it  to  be  understood, 
upon  what  terms  trustees  may  purchase,  so  as  to  be  protected  from 
this  Equity  ;  and  I  repeat,  there  is  no  other  way  than  that  I  have 
mentioned ;  a  bill  filed  ;  and  the  trustee  saying,  so  much  is  bid ; 
and  he  will  give  more.    The  Court  would  examine  into  the  cir- 
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cumstanoes ;  ask,  who  had  the  conduct  of  the  trasaction ;  whether 
there  is  any  reason  to  suppose,  the  premises  could  be  sold  better  ; 
and  upon  the  result  of  that  inquiry  would  let  another  person  prepare 
the  particular,  and  let  the  trustee  bid.  This  decision  has  no  reflec- 
tion whatsoever  upon  the  conduct  of  these  trustees  ;  and  I  do  not 
wish  to  have  it  understood,  that  the  resale  is  a  reflection  upon  them ; 
'  or  that  they  have  not  acted  bona  fide.  But  the  only  ground  of  my 
determination  is,  that  they  are  still  trustees  for  the  Plaintiffs ;  and  if 
the  Plaintiffs  choose  to  have  the  premises  resold,  they  must  be  re- 
sold ;  for  the  trustees  must  not  gain  any  advantage  by  the  transac- 
tion. 

Let  it  be  referred  to  the  Master  to  inquire,  whether  it  is  for  the 
benefit  of  the  Plaintiffs,  that  these  premises  shall  be  resold  ;  and  if 
the  Master  shall  be  of  opinion,  that  it  will  be  for  their  benefit,  de- 
clare, that  they  shall  be  resold.  Let  the  trustees  have  all  just 
allowances;  and  reserve  the  consideration  of  costs  (1). 

Mr.  Alexander  (amicus  curia)  produced  the  following  statement 
of  Whelpdale  v.  Cookson^  taken  from  the  Register's  Book  (2). 

There  was  no  charge  in  the  bill  to  this  point.  The  bill  was  filed 
by  a  creditor  against  the  Defendants,  as  against  executors  and  trus- 
tees. The  Defendants  in  their  answer  state  the  purchase  by  public 
auction  ;  and  the  Court  as  to  this  part  of  the  case  order  the  credit- 
ors to  elect,  whether  they  will  abide  by  the  purchase.  If  the  ma- 
jority of  them  elect  not  to  abide  by  the  purchase,  then  it 
was  to  be  put  up  again,  *  and  sold  before  the  Master :  the  [*683] 
trustee  to  account  for  the  profits ;  and  to  be  allowed  his 
principal  money,  with  interest  at  4  per  cent.  If  the  majority  elect  to 
abide  by  the  purchase,  tlie  trustee  was  to  account  for  the  purchase- 
money  with  interest. 

The  Master  or  the  Rolls,  [Sir  Richard  Pepper  Arden], 
upon  looking  at  this  statement  said,  it  was  exactly  his  opinion. 

[TBia  note  belongs  also  to  Sanderson  v.  Walktrj  13  Yes.  601.] 

As  to  the-  extreme  difficulty  which  a  trustee  will  find  in  retaining  a  puTchase 

from  his  cesttd  que  trusty  see,  ante^  note  1  to  PFkUhcote  v.  Lawrence^  3  V.  740; 

and,  with  respect  to  the  option  of  a  cestui  que  trust  when  the  trust  property  has 

been  dealt  with  in  any  other  manner  than  the  trust  required,  see  the  note  to  Eari 

PmcUU  V.  Herbert,  1  V.  297. 

(1)  Sanderson  v.  ffalker,  Campbea  v.  Walker,  post,  voL  xiii.  601. 

(2)  Reg.  Lab.  B.  1748,  folio  552.  See  Mr.  Bellas  Supplement  to  1  Yes.  9; 
post,  voL  vi.  628;  yiii.  349;  x.  393.' 
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HAIRBY  V.  EMMET. 

[1800,  Dec.  4.] 

Upon  a  motion  for  a  commission  to  take  Defendant's  examination  the  time  is  lefl 
to  the  Master,  not  limited  by  the  order,  (a) 

Mr.  W.  Agar  moved  for  a  commission  to  take  the  examination  of 
the  Defendant ;  stating,  that  the  practice  upon  a  motion  for  this 
purpose  of  limiting  the  time  by  the  order  had  been  altered  lately  by 
the  Master  of  the  Rolls ;  who  thought  the  Master  the  proper  judge 
as  to  that. 

Lord  Chancellor  [Loughborough]  approving  that  alteration, 
the  order  was  made  generally  for  a  commission. 


LEWES  t^.  SUTTON. 
[1800,  Dec.  5.] 

Bill  by  the  Bailiff  of  the  city  of  London,  entitled  under  a  grant  of  Mw.  VI.  of 
the  execution  and  return  of  all  process  in  the  borough  of  Southwark,  against 
the  sheriff  of  Surrey  for  an  account  of  the  fees,  dismissed. 

Upon  a  bill  by  the  Deputy  Meters  of  oysters  at  Billingsgate,  appointed  by  the  city 
of  London,  the  allowance  claimed  for  meteage,  &c.  of  the  cargoes  brought  to 
market  being  established  as  reasonable  by  the  verdict  upon  an  issue,  an  ac- 
count and  payment  of  the  arrears  were  decreed,  [p  686,  note.] 

Sir  Watkin  Lewes,  claiming  as  BailifTof  the  borough  of  South- 
wark under  an  appointment  in  1784,  by  the  mayor,  commonalty  and 
citizens,  of  London,  who  were  entitled  under  letters  patent  4th  £dw. 
VL  confirmed  by  several  charters  and  acts  of  Parliament  (1),  to  the 
execution  and  return  of  all  writs  and  other  process  of  the  King  in 
the  borough,  filed  the  bill  against  the  sheriff  of  the  county  of  Surrey  ; 
praying  a  discovery  and  account  of  the  fees  received  on  account  of 
any  writs  or  process  executed  within  the  said  liberty  in  the  course  of 
his  shrievalty. 

In  1791  the  corporation  of  London  brought  an  action  in  the  Court 
of  Common  Pleas  against  Byne,  who  was  then  sheriff,  for  in- 
fringing their  franchise  by  executing  writs  oi  fieri  facias. 
[*684]  *The  Defendant  pleaded  the  general  issue;  and  upon 
the  trial  before  Lord  Loughborough  the  Plaintiffs  were 
nonsuited  upon  a  defect  in  the  declaration.  They  afterwards  brought 
another  action  against  the  same  sheriff;  in  which  he  suffered  judg- 
ment to  go  by  default.  Notices  were  fixed  up,  stating  the  right  of 
the  city ;    that  the  writs  must  be  sued  out  without  the  clause  of 


(1) 


2  Smith,  Ch.  Pr.  (Am.  ed.)135. 

29  Eliz.  c.  4;  29  Char.  II.  c.  4;  3  Geo.  I.  c.  11. 
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''  Non  omittas  propter  aliquam  libertatem,^*  &c.  and  lodged  with  the 
sherifT;  who  was  to  make  his  precept  to  the  bailiff;  and  that  in  case 
any  writs  containing  that  clause  should  hereafter  be  sued  out  and 
executed,  before  the  precept  issued  to  the  bailiff,  actions  would  be 
brought. 

In  the  29th  year  of  King  Charles  II.  %i  writ  de  libertatibtu  allocandis 
was  directed  to  the  sheriff ;  reciting  the  grant  of  King  Edward  VI. 
and  the  confirmation  of  it  by  King  Charles  II. ;  and  commanding  the 
sheriff  to  allow  the  mayor,  &c.  of  London  to  use  and  enjoy  their 
liberties  and  franchises.  To  this  writ  the  return  of  the  sheriff  was, 
that  the  liberties  and  franchises  were  allowed.  A  similar  writ  issued, 
and  the  same  return  was  made,  in  1710;  and  another  afterwards. 
In  Easter  Term,  12  Geo.  11.  an  action  was  brought  in  the  Court  of 
Common  Pleas  by  the  City  of  London  against  Twells,  an  ofiicer  of 
the  sheriff,  for  executing  a  writ  of  fieri  facias ;  in  which  action  a 
verdict  was  obtained  at  the  assizes  for  the  Plaintiffs. 

The  answer  contained  a  schedule  of  writs,  executed  by  the  sheriffs, 
some  with  and  some  without  the  clause  of  "  non  omittas,^'  &c. ;  and 
stated,  that,  wherever  the  precept  to  the  bailiff  was  applied  for,  the 
sheriffs  always  issued  it.  The  writs  were  made  out  to  some  officer 
of  the  sheriff,  named  by  the  party.  .  No  claim  was  made  by  the  city 
for  many  years  before  1791.  A  salary  is  paid  to  the  Plaintiff  by  the 
city  in  lieu  of  profits :  therefore  the  mayor,  &c.  ought  to  be  Plain- 
tiffs. No  officers  were  appointed  by  the  Plaintiff,  to  whom  process 
might  be  directed.  The  Defendant  insists,  that  the  remedy  is  at  law, 
if  the  right  is  infringed. 

The  Defendant  by  a  farther  answer  admitted,  that  the  common 
practice,  since  the  writ  of  inquiry  upon  the  judgment  by  default, 
has  been  to  sue  out  writs  with  the  clause  of  "  no7i  omittasy^'  &c. 
in  the  first  instance,  without  any  default  of  the  Plaintiff  or  his 
officers. 

*  The  Attorney  General,  [Sir  John  Mitford],  the  Solicitor  [•  685] 
General,  [Sir  William  Grant],  and  Mr.  Cox,  for  the  Plain- 
tiff. This  bill  is  in  conformity  to  what  has  been  done  in  other  cases ; 
where,  the  right  having  been  established  at  law,  the  beneficial  en- 
joyment of  that  right  has  been  given  in  equity.  The  clause  of  "  non 
omittas  "  would  not  warrant  the  practice  of  the  sheriffs ;  who  must 
have  known,  the  Plaintiff  was  ready  to  execute  the  process  ;  and  the 
insertion  of  that  clause  only  gives  them  power  to  proceed/  if  they 
have  any  reason  to  apprehend  default  in  the  bailiff.  But  in  many 
instances  there  was  no  insertion  of  that  clause :  as  to  those  the  De- 
fendant has  no  pretence  ;  and  he  does  not  distinguish  between  them. 
Upon  the  objection,  that  this  is  not  a  case  for  a  Court  of  Equity,  for 
a  variety  of  purposes,  where  a  right  of  this  nature  has  been  establish- 
ed at  law,  so  that  the  Court  sees,  that  the  party  is  entitled  to  the 
benefit  of  a  legal  grant,  which  is  defeated  by  contrivance,  and  the 
remedy  at  law  must  consist  of  a  multiplicity  of  actions  very  difficult 
to  sustain,  and  a  discovery  necessary,  Equity  will  interfere.    In  the 
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case  of  the  Oyster  Meiers  (l^  the  Coart  of  Exchequer  proceeded 
the  whole  length  of  this  relief  in  a  case  very  similar.  Undoubtedly 
there  was  a  remedy  at  law :  but  discovery  was  essential  to  the  re- 
lief ;  and  the  nature  of  the  case  made  it  the  proper  subject  of  an  ac- 
count ;  and  so  is  this  case.  In  The  Mayor  and  Commonalty  and  Cit" 
izens  of  London  v.  Perkins  (2),  which  is  also  something  similar  to 
this,  the  Court  of  Exchequer  had  no  doubt  of  their  juris- 
[*  686]  diction  ;  but  *  thought  it  necessary  first  to  direct  an  issue : 
but  that  was  reversed  on  appeal ;  and  an  account  was  de- 
creed. Upon  that  case  it  is  dear,  that  this  is  a  proper  subject  for 
a  Court  of  Equity.  Other  cases  might  be  mentioned.  The  juris- 
diction is  auxiliary  to  the  law  ;  giving  an  easier  and  less  troublesome 
remedy  by  directing  an  account  instead  of  a  number  of  actions,  to 
recover  in  damages  that,  to  which  the  Plaintiffs  are  en  tided  specifical- 
ly. The  city  of  London  might  have  been  parties  to  this  suit :  but  they 
are  not  necessary  parties  ;  and  in  the  case  of  the  oyster  meters  they 
were  not  parties.  The  effect  of  the  sheriff's  conduct  is  totally  to 
defeat  this  grant. 

Mr.  Mansfield^  for  the  Defendant.  This  is  merely  an  action  for 
breach  of  the  franchise.  These  grants  are  expounded  in  a  singular 
manner.  The  charter  giving  them  the  complete  execution  and  return 
of  writs,  and  directing  expressly,  that  no  sheriff  shall  intermeddle, 
it  is  an  extraordinary  interpretation,  that  the  sheriff  shall  grant  the 
warrant  to  the  bailiff;  the  sheriff  executing  the  writ  by  the  bailiff. 
If  the  practice  as  to  the  clause  of  ^^  non  omittas  "  was  irregular, 
application  ought  to  be  made  to  the  Court,  out  of  which  the 
writ  issues.  The  sheriff  seeing  the  writ  must  obey  it.  This 
Court  never  entertained  such  a  suit  as  this.  The  city  of  London 
ought  to  be  Plaintiffs,  complaining  of  the  innovation  of  their 
franchise.      This   is  not  analogous  to  any  proceeding,   that  has 

(1)  MUboum  and  Kvertd  oihtrs  v.  Fisher  and  several  others.  In  the  Court  of 
fixcHEquER,  lath  May,  I7&3. 

The  Plaintifb  were  deputy  day-meters  of  oystera  at  Billingsgate,  ander  the 
appointment  of  the  City  of  IJondon,  and  the  representatives  of  o&ers,  who  were 
dead ;  and  they  filed  the  bill  against  persons,  who  brought  the  cargoes  to  Billings- 
gate for  the  purpose  of  sale,  and  the  representatives  of  those  deceased ;  praying 
an  account  of  ail  boats  or  vessels  laden  ^th  oysters  since  1775,  sent  to  market 
for  sale,  distin^ishing  the  number  or  quantity  of  bushels,  which  each  vessel  con- 
tained, and  which  were  shovelled,  unladen,  and  delivered,  by  the  Plaintifis,  and 
the  late  deputy-meters ;  a  discovery,  to  whom  the  vessels  belonged ;  how  much 
WIS  due  for  the  arrears ;  an  account  of  the  assets  of  the  parties  deceased ;  and 
that  the  right  of  the  Plaintiff  to  an  allowance  of  89.  per  score  bnshels  for  the 
first  100  bushels,  and  is,  per  score  for  the  remainder  of  the  cargo,  may  be  con- 
firmed. 

The  Court  of  Exchequer  directed  an  issue  to  try,  whether  the  allowance 
claimed  was  reasonable.  Upon  the  trial  of  that  issue  before  Lord  Chief  Baron 
Simmer  and  a  Special  Jury  at  Guildhall  the  claim  to  that  allowance  was  estab- 
lished by  the  verdict 

The  cause  coming  on  upon  the  equity  reserved  in  the  Sittings  after  Hilary 
Term,  1784,  was  referred  to  the  Deputy  Remembrancer  to  take  an  account  of  the 
arrears  accrued ;  and  upon  the  report,  stating  the  arrears  due  to  the  Plaintiffi  to 
amount  to  50232.  lOf.  the  decree  was  made  for  payment 

(3)  4  Bio.  P.  C.  157. 
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taken  place  in  this  Court.  I  admit,  in  the  case  of  an  office,  to  which 
particular  duties  with  particular  fees  are  annexed,  as  in  the  case  of 
the  oyster-meters,  this  Court  will  entertain  jurisdiction  to  prevent  a 
multiplicity  of  actions ;  especially,  some  of  the  parties  being  dead ; 
the  subject  being  mere  matter  of  account,  and  the  complaint,  with* 
holding  from  the  officer  certain  fees,  to  which  he  is  entitled.  So  in 
the  case  in  the  House  of  Lords,  upon  the  duties  claimed  for  weigh- 
ing cheese,  an  account  was  wanted.  The  demand  was  simply  found- 
ed upon  the  customary  payment  due.  This  Plaintiff  does  not  come 
for  any  customary  payment  due  to  him ;  but  to  recover  from  the 
sheriff  in  the  form  of  an  account  that,  which  belongs,  as  between 
the  sheriff  and  the  person  aggrieved,  if  any  one,  to  the  city  for  an 
innovation  upon  their  franchise.  No  action  could  be  maintained  by 
the  city  except  for  an  innovation  upon  their  franchise.  They  could 
not  maintain  an  action  for  money  had  and  received.  If 
the  suit  could  be  maintained,  *  a  great  deal  more  ought  to  [*  687] 
be  proved  by  the  Plaintiff:  1st, that  he  had  officers  known 
to  the  sheriff,  ready  to  execute  the  process.  That  is  not  proved. 
Then  there  has  been  a  perfect  acquiescence,  till  this  bill  was  filed, 
since  that  action.  No  demand  since  has  been  proved.  He  ought 
to  have  given  notice,  that  he  should  consider  the  sheriffs  liable. 
There  is  no  instance  of  an  account,  where  the  money  was  not  due 
to  the  Plaintiff  and  due  from  the  Defendant  eo  nomine.  This  is 
simply ^a  demand  for  the  violation  of  the  franchise;  and  the  city 
only  can  sustain  the  suit. 

Lord  Chancellor  [Loughborough].  There  are  many  of  these 
franchises- in  Yorkshire ;  which  are  very  inconvenient.  The  effect 
of  the  grant  according  to  the  letter  of  it  is  to  take  the  Bailiwick  out 
of  the  County.  There  is  a  considerable  inconvenience,  if  two  appli- 
cations are  necessary.  Where  the  time  for  the  return  of  the  writ 
expires,  the  sheriff  discharges  himself  by  saying,  the  bailiff  has  given 
no  answer.  Then  there  must  be  another  writ  with  the  clause  of  non 
amittas :  whereas  otherwise  an  attachment  would  go  immediately. 
The  question  now  is,  whether  I  have  any  sufficient  establishment  of 
the  legal  rights  Unless  the  Plaintiff  could  maintain  an  action  for 
money  had  and  received  against  the  sheriff,  I  cannot  decree  an  ac- 
count (1).  The  difficulty  is  a  strong  one  upon  the  jurisdiction  ;  that 
I  am  making  an  individual  sheriff,  whom  you  catch  among  many 
successive  sheriffs,  fight  the  battle  for  all  sheriffs  of  the  county  of 
Surrey.  Then,  can  I  make  the  sheriff  account  for  the  neglect  of  his 
officers  ? 

The  Attorney  General,  [Sir  John  Mitford],  in  reply.  In  Cary 
V.  Bacchus  (2)  it  was  held,  that  an  action  would  lie.  The  answer 
admits,  that  where  the  precept  was  applied  for,  it  was  issued.  With 
respect  to  your  Lordship's  last  observation  it  is  to  be  observed,  that 
the  sheriff  receives  the  benefit. 

Lord  Chancellor  [Loughborough].     He  may,  or  may  not.   The 

fl)  The  Cbrporatiim  of  CariisU  v.  WUton,  pot/t^  vol  ziiL  276. 

(2)  Show,  ir 
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ground  of  coming  here  is  convenience,  to  prevent  a  multiplicity  of 
actions  :  but  it  would  be  gross  injustice  in  the  particular  case  ;  for  I 
should  be  making  the  sheriff  account  for  all  the  defaults  arising  by 

the  neglect  of  his  officers.  Then  the  account  must  be  of 
[•  688]     all  the  expenditure  *  by  him  in  his  office,  all  the  escapes 

he  has  answered  for.  The  sheriff  cannot  possibly  know, 
if  they  choose  to  take  out  a  writ  with  the  non  omittas  clause  in  the 
first  instance.  Then  I  am  making  the  sheriff  answer  for  the  default 
of  his  officers  in  a  Court  of  Equity  ;  making  him  answer  for  the  re- 
ceipts of  those  officers  whom  he  is  obliged  to  appoint ;  and  can  only 
take  security.  It  brings  it  all  back  again  to  this ;  that  it  is  only 
damages  for  the  violation  of  the  franchise.  I  think,  I  can  do  nothing 
upon  this  bill. 

The  bill  was  dismissed.  

As  to  the  grounds  upon  which  Courts  of  Equity  will,  in  complex  cases,  take 
cognizance  of  matters  of  account,  although  the  question  may  involve  none  of  the 
peculiar  doctrines  of  Equity,  see,  ante,  note  1  to  WeipnovHi  v.  J?oyer,  1  V.  416. 
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Injunction  to  restrain  the  landlord  from  cutting  ornamental  trees  in  a  lawn  during 
the  term,  upon  his  conduct ;  amounting  to  a  consent  to  the  tenant's  plan  of  im- 
provement, laying  out  the  lawn,  &c. 
A  aeed  not  to  be  varied  by  parol  evidence  of  the  actual  agreement,  [p.  688.] 
Sending  a  surveyor  to  mark  out  trees  is  a  sufficient  ground  for  an  injunction, 
[p.  688.] 

The  Plaintiff  was  assignee  of  a  lease,  dated  the  24th  of  October 
1794,  of  certain  fields,  adjoining  his  dwelling-house  at  Beckenham 
in  Kent,  for  thirty  years  ;  granted  by  the  Defendant ;  reserving  all 
trees  and  timber-like  trees  and  pollards  and  all  plants  and  shrubs, 
that  are  or  may  be  planted.  In  1795  or  1796  the  Plaintiff  laid  part 
of  the  premises,  to  the  extent  of  eleven  or  twelve  acres,  into  a  lawn 
and  pleasure-ground  ;  and  for  that  purpose  removed  a  kitchen-gar- 
den and  hedge-rows  at  a  considerable  expense ;  planting  shrubberies, 
and  making  walks,  &c. 

The  bill  prayed  an  injunction  to  restrain  the  Defendant  from  cut- 
ting down  any  of  the  trees  upon  the  demised  premises  for  the  re- 
mainder of  the  term. 

The  Defendant  by  his  answer  admitted,  he  was  informed  by  the 
Plaintiff  of  his  intention  to  make  such  alterations :  that  he  (the 
Defendant)  saw  the  grounds,  while  the  alterations  were  making ;  and 
at  the  request  of  the  Plaintiff  met  his  surveyor ;  and  he  stated,  that 
to  oblige  the  Plaintiff  he  consented,  that  the  trees  the  surveyor  con- 
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sidered  necessary  to  be  cut  according  to  the  plan,  should  be  cut ;  and 
he  consented  generally  to  such  alterations  as  the  Plaintiff  pleased  ; 
and  the  trees  cut  were  carried  away  by  the  Defendant  as  owner. 

The  surveyor  proved  the  alterations ;  that  the  land  was  converted 
from  fields  into  a  lawn  and  paddock,  &c. ;  and  that  the 
*  cutting  down  the  trees  now  left  in  clumps  would  destroy  [*  689] 
the  beauty  of  the  grounds ;  that  the  Defendant  met  him 
upon  the  premises ;  and  consented  to  cutting  down  some  trees  and 
leaving  others  in  clumps ;  as  the  Plaintiff  should  please ;  and  seemed 
pleased  with  the  plan.  , 

An  injunction  had  been  obtained ;  and  continued  to  the  hearing. 

The  bill  also  took  another  ground  ;  insisting,  that  the  right  of  the 
landlord  to  enter,  cut,  and  carry  away  the  trees,  was  not  according 
to  the  original  agreement,  in  support  of  which  the  Plaintiff  went 
into  parol  evidence  of  a  conversation  previous  to  the  execution  of 
the  lease ;  in  which  the  Defendant  assured  the  lessee,  he  should  not 
cut  the  timber ;  and  only  reserved  it,  in  order  that  that  lease  might 
be  uniform  with  his  other  leases.  That  part  of  the  bill  was  given 
up  at  the  hearing ;  and  the  relief  sought  was  confined  to  the  orna- 
mental trees  upon  the  lawn,  &c. ;  which  was  laid  out  in  the  view^ 
and  with  the  consent  of  the  Defendant.  The  Defendant  denied 
having  an  intention  of  cutting  the  trees :  but  h9  had  sent  a  surveyor 
to  mark  them. 

The  Attorney  General,  [Sir  John  Mitford],  Mr.  Romitty,  and 
Mr.  BeU,  for  the  Plaintiff.  The  principle  of  Equity  is,  that,  when 
a  person  has  stood  by,  seeing  the  act  done,  or  has  consented  to 
it,  he  shall  not  exercise  his  legal  right  in  opposition  to  that  permis- 
sion. The  East  India  Company  v.  Vincent  (1).  Stiles  v.  Cow- 
per  (2).  In  Brydges  v.  KUbume  (3),  an  injunction  to  restrain  waste 
*  was  refused  under  the  following  circumstances.  In  1725  a  lease 
had  been  granted;  and  a  logwood-mill  was  erected.  In  1775  the 
lease  was  renewed ;  and  in  the  renewed  lease  the  mill  was  included 
under  the  description  of  a  logwood-mill.  Afterwards  the  lessee 
altered  it  to  a  cotton-mill  of  great  value.  The  bill  was  filed  by  the 
landlord ;  contending,  that  the  alteration  of  the  logwood-mill  to  a 
cotton-mill,  though  of  great  value,  was  waste ;  and  praying  an  in- 
junction. There  was  no  stipulation  in  the  lease  of  1725  as  to  what 
the  mill  should  be.  Upon  the  conduct  of  the  Plaintiff  in  lying  by, 
and  seeing  the  cotton-mill  erected,  and  afterwards  approving  of  the 
Defendant's  planting  about  the  mill,  Mr.  Justice  BuUer  re- 
fused the  *  injunction  ;  and  mentioned  The  King  v.  The  [*  690] 
Inhabitants  ofBittterton  (4),  and  other  express  authorities, 
that  where  a  man  encourages  another  to  lay  out  money  upon  the 

(l)2Atk.8a 

(2)  3  Atk.  692. 

(3)  June  6, 1792,  cited  from  a  manuecript  note,  upon  a  motion  for  an  injunction 
to  restrain  waste,  before  Mr.  Justice  BuUer,  sitting  for  the  Lord  Chancellor;  cited 
also,  post,  vol.  vi.  107. 

(4)  6  Term  Rep.  B.  R.  554. 
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supposition,  that  he  never  means  to  exercise  his  legal  rights,  this 
Court  will  not  permit  him  to  exercise  them.  That  was  also  the 
opinion  of  the  Court  of  Exchequer  in  Hardcastle  v.  Shafto  (1). 
This  injunction  therefore  ought  to  be  continued  during  the  remain- 
der of  the  term ;  and  the  decree  ought  to  be  made  with  costs ;  ex- 
cept as  to  that  part  of  the  bill,  for  which  it  is  admitted  there  is  no 
ground. 

Lord  Chancellor  [Loughborough].  There  was  a  case,  I  do 
not  know,  whether  it  came  to  a  decree,  against  Mr.  George  Claver- 
ing ;  in  which  some  person  was  carrying  on  a  project  of  a  colliery ; 
and  had  sunk  a  shaft  at  a  considerable  expense.  Mr.  Clavering  saw 
the  thing  going  on ;  and  in  the  execution  of  that  plan  it  was  very 
clear,  the  colliery  was  not  worth  a  farthing  without  a  road  over  his 
ground ;  and,  when  the  work  was  begun,  he  said,  he  would  not  give 
the  road.  The  end  of  it  was,  that  he  was  made  sensible,  I  do  not 
know  whether  by  a  decree  or  not,  that  he  was  to  give  the  road  at  a 
fair  value  (a). 

For  the  Plaintiff.  In  the  case  of  Mr.  Russell,  another  case  of  a 
colliery,  your  Lordship  restrained  the  proceedings  upon  the  same 
ground. 

Mr.  Mansfield  and  Mr.  Richards,  for  the  Defendant.  The  cases 
cited  are  not  applicable.  They  all  go  upon  this :  that  the  party  was 
availing  himself  of  money  laid  out ;  having  permitted  the  other 
to  act,  as  if  the  lease  he  had  was  a  good  lease.  In  the  case  of  the 
cotton-mill  the  answer  was,  that  the  PlaintifT  had  suffered  the  De- 
fendant to  lay  out  his  money  upon  that  project ;  and  therefore  should 
let  it  go  on.  In  this  case  the  Plaintiff  knew,  this  Defendant  could 
exercise  this  right.  Contemplating  these  improvements,  why  did  not 
he  enter  into  some  communication  upon  the  subject  ?  Not  a  word 
passes.  The  right  remains  in  exactly  the  same  state.  It  is  his  own 
fault  for  not  stipulating,  that  these  trees  never  should  be  cut.  A 
decree  restraining  this  clear  legal  right,  as  to  which  no  treaty  ever 
took  place,  would  go  farther  than  the  Court  has  ever  gone. 
[•691]  There  is  no  evidence  that  the  Plaintiff  ♦would  not  have 
made  a  lawn,  if  these  trees  had  not  been  on  the  land.  It 
does  not  appear,  therefore,  that  expense  has  been  incurred  in  respect 
of  the  supposed  engagement  of  the  Defendant  not  to  cut  the  trees ; 
and  in  that  point  this  case  is  distinguished  from  all  the  others. 
There  can  be  no  objection  to  taking  an  account  of  these  trees.  The 
evidence  does  not  go  farther  than  that :'  it  is  not  said,  that  there  is 
any  intention  to  cut  them ;  and  the  Defendant  denies  such  inten- 
tion. The  ground  of  the  bill  therefore  is,  quia  timet,  without  reason. 
Much  the  greatest  part  of  the  bill  is  that,  now  given  up,  attempting 
to  correct  the  lease  by  parol  evidence. 

(1)  1  Anst  184. 

(a)  1  Story,  £q.  Jur.  §  388 ;  Starrs  v.  Barker,  6  Johns.  Ch.  166, 169 ;  S.  P. 
Mtderson  v.  Overton,  2  Yerger,  394 ;  Brig  Sarah  Jbtn,  2  Sumner,  207 ;  TarratU 
v.  Ten^,  1  Bay,239;  Gnwv.Baii2ett,20  Pick.  193;  Sanner  v.  Stouse,  4  Mi9' 
soari,93;  Bright  v.  B<^  1  Story,  Cir.  G.  47a 
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The  Attorney  General^  [Sir  John  Mitford]^  in  reply.  In  Brydges 
V.  Kilbume  the  Plaintiff  sustained  a  real  injury ;  for  his  house  had 
a  view  of  the  water  in  Beddington  Park ;  which  was  intercepted  by 
the  cotton-mill :  but  as  he  had  suffered  the  thing  to  go  on,  that  did 
not  prevail.  Why  did  not  this  Defendant  say,  he  would  cut  these 
trees  ? 

Lord  Chancellor  [Louohrorough].  I  never  ask  more  upon  an 
application  for  an  injunction  than  that  a  surveyor  has  been  sent  to 
mark  out  trees.     I  do  not  wait,  till  they  are  cut  down. 

I  do  not  feel,  that  there  is  any  distinction,  that  would  take  the 
case  out  of  the  principle  of  all  the^e  cases,  that  have  been  alluded 
to ;  and  more  particularly  that  of  Brydges  v.  Kilbume.  That  case 
comes  very  nearly  up  to  this ;  for  there  was  a  demise  of  the  logwood- 
mill  at  a  given  rent.  Without  doubt  Brydges  had  a  right  to  say,  the 
Defendant  should  not  put  a  cotton-miU  there ;  for  it  might  be  ex- 
tremely prejudicial ;  bringing  a  manufacture  there  that  might  be  ex- 
tremely burthensome  to  the  parish.  The  absolute  right  in  this  case 
goes  as  well  to  cut  down  all,  that  the  Plaintiff  plants.  The  res- 
ervation of  the  timber  is  in  very  ample  terms.  It  would  be  wrong : 
that  proposition  strikes  every  one  forcibly ;  not,  that  it  would  be 
ungentlemanlike,  but,  dishonest,  morally  wrong ;  binding  a  man  of  a 
much  coarser  nature  than  this  Defendant.  In  the  case  of  the  cotton- 
mill  it  was  taking  advantage  of  an  interest  created.  Is  it  not  just  as 
competent  to  the  Court  to  prevent  an  injury  arising  from  mere  spite 
as  to  prevent  him  from  doing  it  in  order  to  put  money  in  his  (>ocket  ? 
The  objection,  that  the  Plaintiff  knew  the  infirmity  of  the  title,  and 
should  have  taken  a  security,  applies  to  all  the  cases :  but 
it  is  very  strong  here ;  *for  he  must  have  seen,  his  inten-  [*692] 
tion  to  beautify  the  place  could  not  be  executed  without 
the  assent  of  the  Defendant.  He  acts  upon  it ;  sends  his  surveyor ; 
and  it  is  a  solid  improvement  of  the  estate.  The  Defendant  has 
the  benefit  of  it ;  ameliorating,  not  merely  beautifying.  The  only 
question  is,  whether  he  shall  be  allowed  to  indulge  his  humor  to 
exercise  that  right  under  such  circumstances.  I  have  no  diflliculty 
in  enjoining  him  :  but  it  is  upon  his  conduct  since  the  execution  of 
the  lease,  not  upon  the  evidence  of  the  conversation  as  to  the  agree- 
ment (I). 

Both  parties  pressing  for  costs,  the  Lord  Chancellor  [Loughbo- 
rough] said,  the  decree  must  be  without  costs  undoubtedly ;  the 
other  part  of  the  bill  being  clearly  wrong ;  and  it  would  be  better 
to  give  no  costs  on  either  side  than  to  inflame  them  farther  by  giv- 
ing costs  each  way.  

That  Equity  will  restrain,  by  injunction,  the  malicious  destruction  of  orna- 
mental timber,  even  in  cases  where  the  party  is  dispunishable  for  waste,  see,  ante, 
note  4  to  Pigot  v.  BvUod^,  J  V.  479. 

(1)  Posi,  Dann  v.  Spurrier^  vol.  vii.  231 ;  Birmngham  Canal  Ompany  v.  Uaydj 
xviii.  515. 

VOL.  v.  41 
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MORES  V.  HUISH. 
[1800,  Dec.  5.] 

The  Court  refused  to  enforce  a  security  upon  rents  and  profits,  settled  in  trust  to 
receive  and  pav  them  yearly  as  received  to  the  separate  use  of  a  niarried 
woman; (a)  and  upon  the  circumstances  dismissed  the  bill  witli  costs.  (See 
note  (i),  p.  694.) 

Ann  Bent,  entitled  under  the  will  of  her  grandfather,  who  gave 
all  his  real  and  personal  estate  to  Huish  and  Wright,  in  trust  for  her 
benefit,  married  Thomas  Taylor,  both  of  them  being  infants,  with- 
out the  knowledge  of  the  trustees.  Afterwards  the  trustees  gave  up 
part  of  the  personal  estate  to  Thomas  Taylor,  upon  his  attaining  the 
age  of  twenty-one,  in  consideration  of  his  executing  articles,  cove- 
nanting within  six  months  after  Ann  Taylor  should  attain  twenty- 
one  to  settle  the  freehold  estates;  and  accordingly  in  1790  the  es- 
tates were  conveyed  to  Huish  and  Wright,  to  the  use  of  them,  their 
heirs  and  assigns,  upon  trust  to  receive  and  take  the  rents,  issues 
and  profits,  of  the  said  premises  yearly  and  every  year,  and  pay  the 
same,  when  and  as  they  were  received,  unto  Ann,  the  wife  of  Thomas 
Taylor ;  or  otherwise  in  their  discretion  to  permit  her  to  receive  the 
same  and  her  assigns,  for  and  during  her  natural  life  to  and  for  her 
sole  and  separate  use  and  benefit  notwithstanding  her  then  pres- 
ent or  .any  future  coverture ;  and  her  receipt  alone  to  be  a  good  and 
sufficient  discharge  for  the  same ;  to  the  intent  and  purpose  that  the 
same  should  not  be  subject  or  liable  to  the  control,  debts,  or  engage- 
ments, of  her  then  or  any  future  husband ;  but  to  be  solely 
[*  693]  at  her  own  disposal ;  and  ^  from  and  after  her  decease  to 
pay  the  said  rents  and  profits  to  Thomas  Taylor  and  his 
assigns  for  life ;  and  after  his  decease  to  convey  the  estates  among 
all  the  children  and  the  heirs  of  their  bodies  as  tenants  in  common ; 
and  for  default  of  all  such  issue  to  the  survivor  of  Taylor  and  his 
wife,  his  or  her  heirs  or  assigns. 

In  1 798  Taylor  and  his  wife  granted  an  annuity  of  45/.  a-year  to 
Mores,  secured  upon  the  said  estates  for  the  lives  of  Taylor  and 
his  wife  and  the  survivor,  by  indentures,  dated  the  8th  of  May, 
1798,  and  a  fine  levied,  in  consideration  of  300Z. ;  out  of  which  407. 
was  paid  to  the  soUcitor  of  Mores  for  the  expenses  of  the  transac- 
tion, and  9/.  to  John  King  as  commission.  Previously  to  the  exe- 
cution of  the  deeds  the  solicitor  for  the  grantee  wrote  to  Wright, 
to  know,  if  there  was  any  impediment  to  Taylor  and  his  wife 

(a)  See  ScukeU  v.  ^roy,  4  Bro.  C.  C.  (Am.  ed.  1844,)  483, 487,  and  note  (e); 
Qancy,  Rights  of  Women,  b.  3,  eh.  7,  p.  316,  d  nq.;  2  Story,  Eq.  Jur.  §  1390, 
and  note  at  the  end  of  that  section ;  FttHpkbct  v.  Gorges,  3  Bro.  C.  C.  (Am.  ed. 
1844,^  8,  and  note  (1),  of  Mr.  Belt,  in  which  it  is  said  that  the  decision  of  Lord 
Lougnborougb  on  the  principal  case  seems  now  to  be  wholly  untenable.  See 
idso  Sugden,  Powers,  (4th  Lond.  ed.)  115,  IIG;  Whistler  v.  J^ewmanj  ante,  4  V. 
129,  note  (a),  and  cases  cited ;  Hulme  v.  Tenantj  I  Bro.  C.  C.  (Am.  ed.  1844,) 
16-21,  and  the  notes  and  cases  cited  in  reference  to  the  power  of  the  wife  over 
her  separate  property ;  Pybw  v.  Smiih,  anU,  1  V.  189,  note  {a). 
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making  a  good  security.  Wright  being  dead,  Huish  wrote  an  an-^ 
swer ;  stating,  that  Taylor  had  renounced  all  right  to  the  real  estate 
in  consideration  of  a  large  sum  of  money ;  which  he  had  squandered 
idly  and  extravagantly :  that  he  and  his  wife  could  give  no  security ; 
that  he  (Huish)  never  would  give  his  consent  to  any  mortgage  or 
alienation ;  for,  if  Taylor  was  possessed  of  the  whole,  his  wife  and 
children  would  soon  come  to  the  parish ;  and  that  he  (Huish)  could 
say  a  great  deal  more  to  deter  Mores  from  having  any  pecuniary 
connection  with  Taylor. 

Notwithstanding  this  caution  the  transaction  was  concluded ;  and 
Huish  refusing  the  first  quarterly  payment  of  the  annuity,  the  bill 
was  filed  against  the  trustees,  and  Taylor  and  his  wife ;  praying, 
that  the  payment  already  accrued  and  the  future  payments  may  be 
made  good  out  of  the  rents  and  profits. 

Mr.  RamiUy  and  Mr.  HoUist,  for  the  Defendants,  referring  to 
Whistler  V.  Newman  (1)  insisted,  that  under  the  circumstances  this 
security  could  not  be  sustained ;  and  also  relied  on  an  objection  to 
the  memorial  registered  under  the  Annuity  Act  (2)  for  not  stating 
the  trusts  sufficiently  (3). 

Lord  Chancellor  [Loughborough]  expressed  great  doubt  as 
to  the  power  of  Mrs.  Taylor  to  give  such  a  security ;  whether  a 
trust  to  pay  to  the  separate  use  of  a  married  woman  rents  and 
profits  from  time  to  time  is  a  trust  to  pay  by  anticipation. 

*  Mr.  Richards  and  Mr.  Hart,  for  the  Plaintiff,  referred  [*  694] 
to  Pyhua  v.  Smith  (4),  Ellis  v.  Atkinson  (5),  and  the 
other  cases  of  that  class  ;  and  observed,  that  the  words  '<  from  time 
to  time  "  do  not  occur  in  this  case  ;  though  perhaps  there  may  be 
found  what  is  equivalent ;  but,  if  the  direction,  that  the  renti^  and 
profits  shall  be  at  her  own  disposal,  does  not  imply  a  power  of  ap- 
pointment, it  is  nugatory. 

Lord  Chancellor.  In  Whistler  v.  Nevmum  I  made  the  trustees 
answer  for  a  breach  of  trust :  the  subject  being  the  interest  of  the 
wife  for  life.  The  difference  of  Pylus  v.  Smith  and  the  other  case 
is,  that  in  those  the  wife  had  a  power  of  appointment :  that  is  a 
mere  trust  to  receive  the  rents  and  profits,  and  pay  them  from  time 
to  time  to  the  separate  use  of  the  wife.  In  Pybus  v.  Smith  there 
were  several  cases,  and  the  parties  had  an  aspect  to  it  in  the  settle- 
ment, in  which  she  might  execute  the  power  of  appointment  of  the 
whole.     She  might  for  children. 

What  right  have  I  to  call  upon  the  trustees  ?  There  is  no  person 
before  me,  who  can  indemnify  them,  or  pay  them  their  costs,  except 
the  Plaintiff.  He  has  notice  from  the  trustees,  that  this  is  a  bad 
bargain,  the  fullest  notice.  This  is  not  a  creditor  endeavoring  to 
get  a  security,  such  as  he  can  for  a  just  bona  fide  debt ;  but  the 

(1)  Anit,  vol.  iv.  129.    See  also  MUnts  v.  Busk,  ii.  488. 

(2)  17  Geo.  III.  c.  26;  repealed  by  53  Geo.  lU.  c.  141.    See  the  note,  ante,  vol. 
ii.36. 

(3)  See  Brondey  v.  Holland,  ante,  610,  and  the  references. 

(4)  3  Bro.  C.  C.  340;  aide,  vol.  i.  189. 

(5)  3  Bro.  C.  C.  347,  note,  565. 
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purchaser  of  an  annuity,  charged  upon  the  interest  of  the  wife ; 
applying  to  the  trustees ;  having  notice  from  them,  that  the  husband 
was  a  ruined  man,  and  the  fund  secured  for  the  separate  use  of  the 
wife ;  who,  that  being  taken  away,  must  go  upon  the  parish ;  and 
this  person  a  creditor  by  an  annuity  of  45/.  a-year,  purchased  for 
300/. ;  out  of  which  40/.  was  deducted  for  the  expense  of  the  deeds, 
and  a  fine ;  which  was  quite  unnecessary,  and  only  for  the  purpose 
of  swelling  the  expense  ;  and  9/.  for  commission.  This  is  an  odd 
suit  for  a  Court  of  Equity  to  entertain  against  trustees.  I  must  ap- 
plaud the  trustees,  instead  of  condemning  them,  for  not  doing  that, 
which,  if  they  had  done,  would  have  involved  them  in  a  breach  of 
trust.  I  am  inclined  to  dismiss  this  bill  with  costs.  I  should  be 
▼ery  glad,  if  you  would  appeal.  I  wish  to  have  these  cases  better 
considered. 

The  bill  was  dismissed  with  costs  (1). 

The  principal  case  seems  to  be  overruled ;  see  JSsmt  v.  Mans,  14  Ves.  547. 
The  established  doctrine  is,  that  a  married  woman  can  bind  her  separate  properly 
without  the  intervention  of  her  trustees,  unless  their  assent  is  tendered  necessaiy 
by  tiie  instrument  under  which  she  takes  that  property.  Wagdaff  v.  Smxfhy  9  Ves. 
520.  For  a  summary  of  the  rules  as  to  the  power  of  disposition  which  ^ftmt 
coverU  possesses  over  property  ffiven  for  her  separate  use,  and  the  restrictions 
which  may  be  imposed  upon  such  disposmg  power,  see,  ante,  the  notes  to  Pt/buB 
V.  SmUhy  1  V.  189. 
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[1800,  Dec.  8.] 

BoNn  upon  marriage  to  nay  a  sum  of  money  to  the  husband ;  which  upon  certain 
contingencies,  to  be  aetermined  upon  his  death,  was  declared  to  be  subject  to 
the  trusts  of  the  settlement  for  his  wife  and  children.  Upon  his  banlmiptcy 
payment  was  decreed  to  the  assignees,  (a) 

By  a  settlement  dated  the  I8th  April,  1788,  reciting  the  intended 
marriage  of  John  Leigh  and  Susanna  Studdy,  in  consideration  of 
the  marriage  and  500/.,  paid  down  to  Leigh  by  John  Studdy,  Leigh 
granted  1000/., 'to  be  raised  out  of  all  his  real  and  personal  estate, 
to  trustees:  to  have  and  to  hold  the  said  1000/.  immediately  from 
and  after  the  decease  or  failure  in  trade  of  Leigh  upon  trust,  that, 
if  the  marriage  shall  take  effect,  and  Leigh  shall  fail  in  trade  or 
business,  or  become  insolvent,  or  shall  die  in  the  life  of  Susanna 
Studdy  leaving  one  or  more  child  or  children  by  her,  or  which  shall 
afterwards  be  born  alive,  then  the  trustees  and  the  survivor,  &c. 

(1)  The  authority  of  this  case  and  WkMtr  v.  N<twman^  has  been  impeached. 
See  the  note,  onie,  p.  17;  [note  (1),  and  cases  cited.  See  also  Clancy,  Rights  of 
Women,  (1st  Am.  ed.)  317 ;  FOHjOact  v.  GorgtSyS  Bra.  C.  C.  (Am.  ed.  18^,)  8, 
note  (1);  SoduU  v.  fFrtof,  4  ib.  487,  note  (211 

(a)  See  Ex  parte  Miiford,  1  Bro.  C.  C.  (Am.  ed.  1844,)  309,  note(a);  SbnOUm 
v.i?<rfe,9ib.M493,note(a> 
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shall  pay  the  interest  and  dmdends  of  the  lOOOl.  to  Susanna  Studdy 
for  life  in  lieu  of  jointure  and  bar  of  dower ;  and  after  her  decease 
in  trust  for  all  and  every  the  child  and  children  of  John  Leigh  by 
Susanna  Studdy  at  the  time  of  her  decease,  or  the  issue  of  any, 
that  shall  die  before  her ;  the  grandchild  or  grand-children  to  be 
entitled  to  the  parent's  share,  payable  to  them  respectively  share 
and  share  alike  at  the  age  of  twenty-one ;  and  if  Leigh  shall  die  in 
the  life  of  Susanna  Studdy,  leaving  no  issue  by  her,  nor  leaving  her 
with  child,  then  that  they  shall  pay  her  500/.,  half  of  the  said 
1000/.,  within  three  months  after  the  decease  of  John  Leigh,  and  pay 
the  interest  of  the  remaining  500/.  to  Susanna  Studdy  for  life,  and 
after  her  decease  pay  the  said  sum  of  500/.  unto  the  executors,  ad- 
ministrators and  assigns  of  Leigh  ;  and  if  Susanna  Studdy  shall  die 
in  the  life  of  John  Leigh  leaving  any  child  or  children  by  him,  then 
that  the  trustee  shall  immediately  upon  his  decease  be  seised  of  and 
pay  the  said  sum  of  1000/.  unto  such  child  or  children  and  the 
issue  of  any  deceased  in  his,  her  or  their,  father's  life,  share  and 
share  alike,  at  the  age  of  twenty-one  respectively  ;  and  pay  the  in- 
terest in  the  mean  time  towards  maintenance,  &c. 

The  settlement  contained  a  covenant  by  Leigh,  that  if  Susanna 
Studdy  shall  be  living  at  his  decease,  or  if  there  shall  be  any  child 
or  children  or  grand-children,  of  him  by  her  then  living,  his  heirs, 
executors,  or  administrators,  shall  within  three  months  after  his  de- 
cease or  failure  in  trade  pay  to  the  trustees  the  said  sum  of  1000/.  * 
upon  such  trusts. 

*The  settlement  then,  after  reciting,  that  it  had  been  [*696] 
farther  agreed,  that  if  the  marriage  should  take  effect, 
John  Leigh  should  be  entitled  to  have  the  farther  sum  of  500/.,  as 
an  addition  to  his  wife's  fortune,  upon  the  death  of  John  Studdy, 
to  be  paid  within  six  calendar  months  then  after,  as  is  expressed  by 
the  bond  of  John  Studdy  to  Leigh  of  the  same  date,  declared  the 
true  intent  and  meaning  of  these  presents  to  be,  that  if  John  Leigh 
shall  become  possessed  of  the  said  500/.,  and  die  in  the  life-time  of 
Susanna  Studdy,  leaving  a  child  or  children  behind  him,  she  shall 
be  entitled  to  receive  the  interest  thereof  during  so  many  years  as 
she  shall  continue  a  widow ;  and  upon  her  marriage  or  death  the 
same  shall  immediately  become  the  property  of  any  child  or  chil- 
dren of  her  by  Leigh,  to  be  shared  among  them,  as  before-mentioned ; 
and  if  John  Leigh  shall  happen  to  die  childless  in  the  life  of  Su- 
sanna Studdy,  that  the  said  last-mentioned  500/.  shall  be  immedi- 
ately paid  by  the  heirs,  executors,  or  administrators,  of  Leigh  to 
Susanna  Studdy,  her  executors,  &c.  for  her  own  use  and  benefit. 

By  the  bond  of  John  Studdy,  referred  to  in  the  settlement,  in  the 
penalty  of  1000/.  reciting,  that  beyond  the  sum  of  500/.  paid  John 
Leigh  would  be  entitled  to  the  farther  sum  of  6001  upon  the  death 
of  John  Studdy,  to  be  paid  to  John  Leigh,  his  executors,  adminis- 
trators or  assigns,  within  six  calendar  months  after  the  decease  of 
Studdy,  it  was  declared,  that,  if  the  marriage  should  take  efiect, 
and  John  Leigh  and  Susanna  Leigh  should  both  survive  John  Stud- 
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dy,  or  if  John  Leigh  should  be  living  at  the  death  of  John  Studdy, 
having  a  child  or  children  by  her  then  living ;  or  if  she  should  be 
then  living,  having  one  or  more  child  or  children  by  John  Leigh,  or 
which  should  afterwards  be  born  alive ;  or  if  John  Leigh  and  Su- 
sanna should  both  happen  to  die  in  the  life-time  of  John  Studdy, 
leaving  a  child  or  children  of  their  bodies  lawfully  begotten  behind 
them,  then  if  the  heirs,  executors,  &c.  of  Studdy  should  pay  the 
-full  sum  of  500/.  to  the  said  John  Leigh,  his  executors  or  adminis- 
trators, within  six  calendar  months  after  the  decease  of  John  Stud- 
dy ;  or  if  Susanna  Leigh  should  happen  to  die  childless  in  the  life- 
time of  John  Leigh,  then  if  the  heirs,  &c.  of  Studdy  should  pay  to 
John  Leigh,  his  executors,  administrators  or  assigns,  the  annual  sum 
of  25/.  by  equal  quarterly  payments  from  the  decease  of 
[*  697]  Studdy  during  the  life  of  John  Leigh  ;  or  if  John  *  Leigh 
should  happen  to  die  in  the  life-time  of  John  Studdy, 
leaving  no  issue,  nor  leaving  Susanna  Leigh  with  child  at  his  de- 
cease, then  if  the  heirs,  &c.  of  John  Studdy  should  pay  the  said 
sum  of  500/.  to  her,  her  executors,  administrators  or  assigns,  within 
six  calendar  months  after  the  death  of  John  Studdy ;  in  either  of 
the  cases  aforesaid  the  bond  should  be  void. 

The  mariiage  took  effect.  In  November  1788  John  Studdy  died. 
In  January  1789  John  Leigh  became  a  bankrupt.  The  bill  was 
filed  on  behalf  of  the  three  infant  children  of  John  and  Susanna 
Leigh  and  by  their  mother  and  the  executors  of  John  Studdy  against 
the  assignees  of  the  bankrupt ;  preying  that  the  sum  of  500/.  may 
be  raised  out  of  the  assets  of  Studdy,  and  secured  for  the  benefit  of 
the  wife  and  children  of  the  bankrupt ;  and  that  the  bond  might  be 
delivered  up. 

The  assignees  claimed  that  sum  of  500/.,  for  which  they  brought 
an  action,  as  the  property  of  the  bankrupt ;  on  the  ground,  that  the 
event,  upon  which  the  interests  of  his  wife  and  children  were  to 
arise,  had  not  taken  place. 

Mr.  Mansfield  and  Mr.  Cox^  for  the  Plaintiffs.  In  the  event,  that 
has  happened,  the  wife  and  children  are  entitled ;  being  the  objects 
of  the  settlement,  as  well  as  that  he  should  enjoy  for  his  life.  There 
is  no  doubt,  that  if  he  lived,  and  continued  solvent,  it  was  intended, 
that  he  should  have  the  use  of  it ;  but  under  these  circumstances 
this  sum  ought  to  be  secured  for  the  benefit  of  the  Plaintiffs,  to  wait 
the  contingencies,  which  will  be  determined  at  the  death  of  the 
bankrupt.  The  bond  provides  for  this  sum  becoming  payable :  but 
it  does  not  rest  upon  the  bond  alone ;  for  there  is  the  settlement  and 
the  covenant  of  the  husband  with  the  trustees.  An  event  has  now 
happened,  in  consequence  of  which  he  never  can  make  any  security 
with  regard  to  this  sum :  therefore  if  upon  these  instruments  the 
intention  appeared  to  be,  that  his  executors  were  to  pay  it,  and  the 
Plaintiffs  were  to  take  his  security,  it  does  not  follow,  that  the  Court 
will  not  interpose.  If  it  goes  to  the  assignees,  it  will  go  to  the 
creditors.  Suppose,  he  had  put  this  sum  apart :  your  Lordship 
would  not  have  held  it  part  of  his  assets.  If  he  had  set  it  apart  in 
VOL.  V.  41* 
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the  name  of  trastees,  that  would  have  been  considered  a  sufficient 
destination ;  and  in  this  instance  he  is  himself  the  trustee  for  his 
wife  and  children. 

♦The  Attorney  General  [Sir  John  Mitford]  and  Mr.  [*698] 
Short,  for  the  Defendants,  the  Assignees  of  the  Bank- 
rupt The  question  is,  whether  the  Court  can  alter  the  set- 
tlement :  otherwise  the  rights  are  clear ;  and  rest  upon  an  infinite 
number  of  cases.  No  action  would  have  lain  against  Leigh. 
The  debt  does  not  arise  till  his  death.  The  certificate  will  be 
no  bar  to  the  demand  in  respect  of  this  fund.  The  object 
of  the  settlement  was,  that  it  should  be  paid  to  him.  Then 
the  right  of  action  accrues  against  his  executors  upon  his  death, 
and  not  before.  It  is  merely  a  contingent  debt.  The  question  was 
decided  in  Ex  parte  Mitford  (1.)  Lord  Thurlow  directed  a  value  to 
be  set  upon  an  interest  in  a  life  annuity  ;  distinguishing  between  a 
certain  debt  and  a  debt  in  contingency.  As  to  the  latter  there  is  no 
such  equity.  The  Court  cannot  enter  into  the  question,  whether  Leigh 
is  solvent  or  insolvent.  There  is  nothing  in  this  contract  creating  a 
lien :  no  covenant,  that  it  shall  be  paid  to  trustees,  or  binding  it  in 
any  way  :  but  the  provision  is,  that  Leigh  shall  receive  the  money. 
The  wife  and  children  could  not  have  filed  a  bill  to  impound  the 
money.  Supposing,  he  had  set  apart  this  money,  it  would  be  a  per- 
fectly different  question.  If  after  the  marriage  he  had  given  an  en- 
gagement, that  it  should  be  laid  out  in  the  funds  and  settled,  the 
question  then  would  be,  whether  as  a  voluntary  settlement  it  should 
stand.  The  setdement  makes  no  difference.  During  his  life  this 
money  was  to  remain  absolutely  in  his  hands ;  and  at  his  death  upon 
certain  events,  and  those  events  only,  his  assets  were  to  become 
debtor.  The  debt  is  quite  contingent ;  and  cannot  be  proved  under 
the  bankruptcy  (2). 

Lord  CHAifCELU>B  [Loughborough].  The  only  question  is, 
whether  the  debt  in  the  bond  is  qualified  with  a  trust.  If  qualified 
with  a  trust,  I  could  have  made  him  settle  it.  Suppose,  he  had  con- 
tinued solvent :  could  I  have  decreed  him  to  pay  over  this  sum  to 
the  trustees  ?  I  do  not  know,  how  I  could,  follow  a  sum  of  500/. 
paid  to  him.  It  must  have  been  his  act.  I  cannot  put  an  ear-mark 
upon  money  against  bi^  creditors.     It  is  certainly  contingent. 

Mr.  Mansfield  in  reply.  A  contingent  debt  cannot  be  proved,  I 
admit.  This  is  not  a  strict  technical  trust :  but  the  object  of  the 
settlement  was,  that  the  wife  and  children  surviving  should 
have  *the  benefit  of  this  sum  of  500/. ;  and  the  husband  [*699] 
certainly  was  to  have  the  use  of  it ;  but  bound  by  every 
moral  consideration  to  leave  it  behind  him.  An  event  has  now 
happened,  in  consequence  of  which,  if  paid  to  him,  it  must  be  lost 
to  the  wife  and  children.  Therefore  the  Court  ought  to  secure  it ; 
giving  the  interest  only  to  the  assignees  ;  by  analogy  to  the  cases,  in 


(2) 


1  Bro.  C.  C.  398. 

1  Cooke,  B.  L.  212,  4th.  ed. 
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which  this  Court  interposes  to  secure  property  in  danger.  The 
Court  Jiow  protects  contingent  rights ;  which  formerly  were  not 
thought  a  sufficient  ground  for  interposing.  The  case  cited  is  not 
like  this.  This  sum  of  money  intended  to  be  trusted  to  the  bank- 
rupt never  got  to  his  hands. 

Lord  Chancellor  [Loughborough].  The  case  before  Lord 
Thurlow  is  rather  stronger ;  for  he  would  not  permit  trustees  to  re- 
tain trust-stock  to  answer  a  contingent  debt.  Here  the  debt  upon 
the  bond  is  absolute.  The  property  was  the  property  of  the  hus- 
band ;  that  is,  of  his  creditors.  The  debt  due  from  him  is  purely 
contingent ;  and  as  such  it  must  abide  the  chance  of  his  leaving  as- 
sets. It  is  not  recoverable  by  any  action.  I  can  do  nothing  in  it. 
I  do  not  blame  the  trustees  for  making  this  question. 

Direct  an  account  of  the  principal  and  interest  due  upon  the 
bond ;  and  let  the  PlaindiTs,  the  executors  of  Studdy,  pay  over  the 
money  to  the  assignees ;  retaining  their  own  costs ;  and  on  payment 
let  the  bond  be  delivered  up.     

See  the  note  to  £r|Niffe  TWett,  4  V.  372. 
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The  simple  fact,  that  the  Plaintiff  is  gone  abroad,  is  not  a  sufficient  ground  to 
compel  him  to  give  security  for  coets.  (a) 

Mr.  W.  Agar,  on  the  part  of  the  Defendant,  moved,  that  the 
Plaintiff  may  be  ordered  to  give  security  for  the  costs ;  and  in  the 
mean  time  that  all  proceedings  may  be  stayed. 

The  affidavit  of  the  Defendant's  solicitor  in  support  of  the  motion 
stated,  that  the  deponent  having  been  informed,  that  the  Plaintiff 
intended  to  go  abroad,  inquired  at  his  late  residence,  where  he  saw 
the  Plaintiff's  brother ;  who  informed  hun,  that  the  Plaintiff  was  gone 

abroad ;  and  was  then  on  his  voyage  to  the  West  Indies. 
[*700]         *Lord    Chancellor    [Loughborough]    expressed    a 
doubt,  whether  he  could  make  a  man,  who  was  gone 
abroad,  give  security  for  costs. 

In  support  of  the  motion  it  was  said  to  be  of  course,  if  the  Plain- 
tiff is  resident  abroad,  to  stay  proceedings,  till  he  gives  security. 

Lord  Chancellor,  applying  to  the  Bar  to  know,  if  it  had  ever 
been  decided,  that  a  Plaintiff  going  abroad  should  give  security  for 

(1)  Ex  rdaiione, 

U)  1  Smith,  Ch.  Pr.  (Am.  ed.J  555, 556;  Ayckboum,  Ch.  Pr.  (Loud.  ed.  1844,) 
217,  218 ;  1  Barbour,  Ch.  Pr.  103 ;  Green  v.  Chamock,  3  Bia  C.  C.  (Am.  ed  1844,) 
371,  and  notes ;  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  270,  et  mo.  ;  1  Hoff.  Ch.  Pr.  p.  200, 
et  9eq.;  PkUl^  v.  ThonUan,  10 Legal  Obs.  134. 


1800.]  CONOLLT  V.  LORD   HOWE,  ETC.  700 

costs,  Mr.  Richards  said,  be  did  not  know,  that  it  ever  had  been  so 
decided.  Mr.  Thomson  said,  Lord  Thurlow  had  decided,  that  he 
must  be  resident  abroad. 

Mr.  Agar.  Ih  Chrten  v.  Chamock,  (1)  the  case  alluded  to, 
though  Lord  Thurlow  intimated  such  an  opinion,  the  point  was  not 
decided :  security  being  given  by  consent.  In  the  late  case  of 
Seilaz  v.  Hansen  (2)  your  Lordship  made  the  order,  where  the 
Plaintiff  was  sent  out  of  the  kingdom  under  the  Alien  Act. 

Lord  Chancellor.  That  case  is  different ;  as  he  could  not  re- 
turn. In  this  case  the  Plaintiff  may  return  before  the  cause  is 
heard,  (a)  I  cannot  make  a  Plaintiff  only  going  abroad  give  secu- 
rity for  costs,  (b) 

The  motion  was  refused.       

See  note  2  to  Green  v.  Chamodiy  1  V .  99a 
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THE  COUNTESS  OF  BUCKINGHAMSHIRE  v.  CONOLLY. 

[1800,  Dec.  8, 10, 11.] 

Declarations  of  a  party  to  a  deed  previous  to  the  execution  admitted  in  support 
of  the  deed  against  imputations  of  fraud:  declarations  subsequent  impeaching 
the  deed,  were  rejected,  (c) 

The  object  of  the  bill  in  the  first  of  these  causes  was  to  obtain 
the  benefit  of  a  deed,  executed  by  Lady  Ann  ConoUy,  the  mother 
of  the  Plaintiff;  by  which  she  made  an  appointment  in  his  favor  of 
estates  in  Bedfordshire,  discharged  from  the  sum  of  40,000Z. ;  with^ 

(1)  .4h<e,  vol.  i.  996. 

(2)  Antey  261. 

(a)  The  defendant  is  entitled  to  security  for  costs,  though  there  is  a  probabiiily 
that  the  complainant  may  return  at  some  future  day,  if  he  has  actually  removed 
from  the  State  with  his  family  and  changed  his  residence.  GUbai  v.  (jt&erij  2 
Paige,  60a 

(^  Security  will  not  he  required  of  a  complainant  about  to  go  abroad.  WUUb 
V.  darbuU,  1  Younge  &  Jer.  511 ;  1  Barbour,  Ch.  Pr.  lOa 

(c)  As  to  the  comparative  effect  of  declarations  made  before,  at  the  time  of,  or 
after  making  an  instrument,  see  Mwiess  v.  Dranklin^  1  SwansL  13 ;  TVimmer  v. 
Bcwne, 7  Ves.  508 ;  Lcmghamv,S(mdfird^2Meny.73;  Strodev.  RtiMefl,2  Vem. 
625;  Tkrnnaa  v.  T^otiuu, 6  Term  R.  671 ;  Ridunrdionyf.  Wdiaonj  4  Bam.  &  Adol. 
787;  JfkiUaker  v.  Ta/Aam,  7  Bingh.  628;  Chdwoodv.  BriUan,  1  Green.  Ch.  438; 
Land  v.  Jeffries,  5  Rand,  211 ;  jfehUy  v.  LangHaff,  3  Desaus.  509. 

Evidence  of  a  consideration,  not  ezpressea  in  the  deed,  is  admissible  to  show 
that  it  was  not  voluntaiy,  unless  inconsistent  with  the  deed  itself.  JVtiron  v.  Han^ 
iUon,  1  Irish  Eg.  55.  See  fToroey  v.  Alexander^  1  Rand,  219;  Lingan  v.  Hender- 
son, 1  Bland.  249 ;  Hare  v.  Shearwood,  ante,  1  V.  241 ;  5.  C.  3  0ra  C.  C.  (Am. 
ed.  1844,)  168,  and  notes ;  Lord  Jmham  v.  ChSdj  1  ib.  92-95,  and  notes  and  cases 
cited. 
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which  they  stood  charged  by  settlement  for  the  Countess  of  Buck- 
inghamshire and  his  other  sisters. 

The  other  bill  was  filed  by  Lady  Buckingliamshire  and  the  other 
sisters  of  Mr.  ConoUy ;   praying,  that  this  deed  of  appointment 

might  be  set  aside,  as  having  been  obtained  by  fraud. 
[*  701]  *  In  support  of  the  deed  Mr.  ConoUy  read  in  evidence  a 
conversation  between  Lord  Ross  and  Lady  Ann  ConoUy, 
upon  the  8th  and  16th  of  June ;  in  the  course  of  which  she  said, 
she  had  made  her  son  a  noble  present :  she  had  given  him  72,000Z. ; 
meaning,  as  Mr.  ConoUy  insisted,  the  Bedfordshire  estates  dis- 
charged from  the  sum  of  40,000/.  The  deed  was  executed  upon 
the  19th  of  the  same  month  of  June. 

The  Plaintiffs  in  the  other  cause  offered  evidence  of  various  dec- 
larations by  Lady  Ann  ConoUy,  subsequent  to  the  execution  of  the 
deed,  that  she  had  been  imposed  upon  ;  and  the  deed  had  not  been 
read  over  to  her. 

The  Attorney  General,  '[Sir  John  Mitford],  for  the  Plaintiff  in 
the  first  cause  objected  to  this  evidence  ;  insisting,  that  her  declara- 
tions, after  the  instrument  was  in  dispute,  of  the  grounds,  upon 
which  she  disputed  it,  could  not  be  given  in  evidence  to  invalidate 
the  instrument. 

The  Solicitor  General,  [Sir  WiUiam  Grant],  and  Mr.  Mansfield 
for  the  Plaintiffs  in  the  second  cause. 

These  declarations  of  Lady  Ann  ConoUy  ought  to  be  admitted ; 
especiaUy  in  such  a  case ;  for  she  could  not  have  any  immediate, 
direct,  benefit  by  her  declarations  one  way  or  the  other.  This  evi- 
dence is  in  answer  to  that,  which  has  been  read  in  support  of  the 
deed.  In  Filmer  v.  Gott(l)  this  point  was  much  agitated  both  in 
this  Court  and  in  the  House  of  Lords  ;  and  it  was  held,  that  as  the 
declarations  of  Mrs.  Gott  of  her  satisfaction  with  the  bargain  had 
been  given  in  evidence,  her  declarations  of  dissatbfaction  with  it 
must  also  be  admitted.  So  in  this  case  the  declarations  of  Lady 
Ann  ConoUy  having  been  resorted  to  in  support  of  this  deed,  her 
declarations  must  also  be  received  to  impeach  it. 

The  Attorney  General,  [Sir  John  Mitford],  in  reply,  observed, 
that  the  declarations  now  offered  were  quite  of  a  different  kind  from 
those,  that  have  been  read.  If  Lady  Ann  Conolly  had  been  Plain- 
tiff, she  could  not  read  any  declarations  of  her  own  to  invaUdate  her 
own  deed. 

Lord  Chancellor  [Louohborouoh].  This  case  is  very  different 
from  that  of  Fibner  v.  Gott.  There  the  conversation  with  Mr. 
Filmer  went  to  this ;  that  she  supposed,  she  was  getting 
[*  702]  the  best  price  she  could  *  for  the  estate.  The  intent  of 
the  evidence  was  to  throw  the  reality  of  the  consideration 
of  natural  love  and  affection  out  of  the  case ;  and  then  the  intro- 
duction of  it  was  such  a  fraud,  that  the  bargain  was  to  be  set  aside, 
without  considering,  whether  the  price  was  fair  or  not. 

(1)  7  Bro.  P.  C.  70 
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The  evidence  was  rejected.  (1) 

Upon  a  full  investigation  of  the  circumstances  of  this  transaction 
the  Lord  Chancellor  was  of  opinion,  that  it  was  not  liable  to  any 
imputation  of  fraud :  the  object  of  Mr.  ConoUy  appearing  to  be 
only  to  enable  himself  to  sell  the  Bedfordshire  estate  for  the  purpose 
of  paying  his  debts ;  intending  to  make  good  the  charge  in  another 
way.  His  Lordship  observed,  that  an  effectual  security  must  be 
given  ;  and  with  that  view  directed  a  reference  to  the  Master. 

Previously  to  the  institution  of  the  suit  Mr.  Conolly  offered  to 
secure  the  charge  upon  his  Irish  estates ;  which  offer  was  rejected. 

See  the  note  to  Hart  v.  Skearwoodf  1  V.  241. 
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[1800,  August  11 ;  Dec.  12.] 

Tbe  Ck>urt  refused  to  vacate  the  enrolment  of  a  deeree,  disnuBsing  the  bill  with 
costs  by  default;  and  afterwards  upon  a  new  bill  for  the  same  purpose  granted 
a  motion  for,  time  to  answer  until  a  month  afler  payment  of  the  costs  of  the 
other  cause ;  (a)  adopting  the  practice  at  law. 
A  judgment  may  be  vacated,  while  in  paper ;  but  not,  when  made  a  record,[p.  705.] 
Demurrer  allowed  in^the  llxcheqner  upon  argument  with  90s.  costs:  in  another 
suit  in  Chancery  between  the  same  parties  and  to  the  same  effect  it  was  ordered 
on  motion,  that  the  Defendant  should  have  time  to  answer  till  payment  of  those 
costs,  but  without  prejudice  to  an  application  to  dismiss  the  bill,  [p.  706,  note.] 

A  PETITION  was  presented  on  the  28th  of  July  by  John  Pickett 
and  Mary,  his  wife ;  stating  the  following  circumstances,  supported 
by  their  affidavit. 

The  Petitioner  Mary  Pickett,  late  Mary  Ware,  and  Elizabeth 
Kerman  were  co-heiresses  at  law,  and  according  to  the  custom,  of 
William  Loggon  ;  who  in  October  1787  died  intestate  and  without 
issue,  seised  of  freehold  and  copyhold  estates  of  the  annual  value  of 
2172.  and  upwards.  His  widow  Dinah  Loggon  took  possession  of 
the  estates  upon  his  death ;  and  in  1788  advertised  for  the  heir. 
Mary  Pickett  and  her  then  husband  David  Ware,  and  Elizabeth, 
Kerman  and  her  husband,  were  then  in  the  lowest  circumstances  ; 
day-laborers  ;  the  former  in  Yorkshire ;  the  latter  in  Lincolnshire ; 
and  Kerman,  the  husband,  then  a  prisoner  under  sentence  of 
transportation.  Mary  Pickett  and  Elizabeth  Kerman  on  being 
informed  of  the  death  of  Lo^on,  and  having  received  no  intelli- 
gence of  John  Carr  for  twenty-five  years  and  upwards,  who,  if  liv- 
ing, would  have  been  the  'heir,  went  to  London  ;  and  ap-  ^^  ^^g, 
plied  •  to  the  attorney  of  Dinah  Loggon ;  when  they  were     *-         •■ 

(1)  Marquis  Totonshtnd  v.  Stangroom,  patt^  vol.  vL  328.   See  the  note,  anUj 
iiL38. 
(a)  1  Smith,  Ch.  Pr.  (Am.  ed.)  165,  166;  2  Madd.  Ch.  Pr.  (4th  Am-  ed.)  273, 

46a 
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informed  of  the  death  of  William  Loggon:  but  they  were  also 
told,  they  were  not  entitled  as  co-heiresses;  as  they  were  not 
able  to  prove  the  death  of  Carr ;  and  at  length,  advantage  being 
taken  of  their  ignorance  and  poverty,  being  at  that  time  toUJly  des- 
titute, they  were  drawn  in  by  false  suggestion  and  suppression  of 
the  truth  to  sign  an  agreement,  not  previously  perused  by  any  person 
on  their  behalf;  and  afterwards  upon  the  19th  of  October  1788  to 
execute  deeds,  founded  upon  such  agreement,  conveying  all  their 
interest  in  the  said  estates  to  or  in  trust  for  Dinah  Loggon  and 
Grogan,  her  attorney,  or  one  of  them,  for  a  very  inadequate  consid- 
eration ;  which  deeds  were  also  executed  at  Portsmouth  by  Kerman, 
then  about  to  sail  for  Botany  Bay.  Mary  Pickett  executed  by  her 
mark,  and  under  a  misrepresentation  of  their  rights,  &c.  No  account 
was  produced  of  the  rents  and  profits  received  by  Mrs.  Loggon ; 
and  all  information  was  withheld. 

In  1792  Pickett  and  his  wife  filed  the  bill  against  Mrs.  Loggon 
and  Grogan ;  praying,  that  the  conveyances  may  be  declared  to  have 
been  obtained  by  fraud,  and  set  aside,  &c.  The  cause  proceeded 
to  the  examination  of  witnesses :  the  subpcma  to  hear  judgment 
was  served ;  and  briefs  were  prepared,  but  not  delivered.  The 
solicitor  for  the  PlaintiiTs  demanded  40L  to  fee  Counsel ;  which  the 
petitioners  raised  by  borrowing  and  pledging  their  apparel.  They 
rejected  an  (^er  of  250/.  for  their  claim  ;  and  Mary  Pickett  calling 
upon  the  solicitor  to  know,  when  the  cause  would  be  heard,  was 
informed  by  him,  that  he  would  not  lay  out  any  more  money ;  and 
unless  they  would  bring  him  50/.  more  for  Counsel,  he  could  not 
carry  the  cause  into  Court ;  and  he  recommended  them  to  accept 
the  offer  of  the  Defendants  ;  which  they  refused  :  but,  being  unable 
to  comply  with  his  demand,  he  suffered  the  cause  to  come  on  with- 
out appearing  by  Counsel  upon  the  9th  of  February  1796 ;  when 
the  bill  was  dismissed  with  costs  ;  and  upon  the  4th  of  November 
following  the  order  of  dismissal  was  enrolled  nunc  pro  tunc,  to  pre- 
vent the  Plaintiffs  from  hearing  the  cause. 

The  petitioners  then  suggesting,  that  they  are  now  of  ability  to 
hear  the  cause  through  the  assistance  of  friends,  and  having  received 
a  small  sum  of  money,  prayed,  that  under  the  circum- 
[*704]  stances,  and  *as  the  merits  have  never  been  discussed, 
the  enrolment  may  be  vacated  upon  payment  of  costs ; 
and  that  they  may  be  at  liberty  to  sue  out  a  subpama  to  hear  judg- 
ment, &c. 

The  Attorney  General,  [Sir  John  Mitford],  Mr.  RomiUy,  and  Mr. 
Short,  in  support  of  the  Petition. 

In  this  case  the  Court  will  exercise  a  discretion  to  vacate  the  en- 
rolment between  these  parties.  It  is  not  a  mere  question  of  expe- 
dience. It  is  quite  out  of  the  power  of  the  Plaintiffs  to  institute 
another  suit.  The  delay  of  four  years  was  occasioned  by  their 
extreme  poverty.  This  is  a  purchase  from  an  heir,  not  informed  of 
his  rights,  by  a  person  quite  a  stranger.    In  Kemp  v.  Sqtdre  (1)  this 

(1)  lVe8.205j  lDick.131. 
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discretion  was  exercised,  and  in  a  case  there  mentioned,  before  Lord 
King ;  which  is  very  like  this  ;  though  there  is  in  this  instance  the 
circumstance,  that  the  solicitor  refused  to  proceed :  but  that  was 
under  the  very  distressed  situation  of  these  parties.  This  is  a  case 
of  great  indigence  in  the  Plaintiffs,  and  the  conveyance  of  estates, 
proved  to  be  of  this  value,  obtained  for  less  than  five  years'  pur- 
chase.  It  is  impossible,  timt  it  can  be  a  fair  contract  upon  equal 
terms.  They  could  not  have  sold  as  persons  conusant  of  their  rights. 
The  Defendant  has  taken  advantage  of  having  possession  of  the 
title-deeds  and  estates,  to  which  she  had  no  right.  She  could  not 
even  demand  dower  as  long  as  she  held  the  deeds  from  the  heir. 
The  form  of  the  conveyance  is  absolute,  with  an  absolute  covenant 
for  title.  It  is  evident,  the  Defendants  bargained  only  for  a  contin- 
gency. It  appears  in  evidence,  that  no  rental  or  particular  was 
produced  at  the  time  of  the  conveyance.  The  form  therefore  ought 
not  to  interfere  ;  and  upon  paying  the  costs  of  the  enrolment  and 
such  other  costs  as  the  Court  shall  think  proper  the  cause  ought  to 
be  set  down. 

Mr.  Mansjieldy  Mr.  Richards^  and  Mr.  Alexander,  for  the  De- 
fendants. 

Every  thing  your  Lordship  has  heard,  except  what  is  stated  in 
Kemp  V.  Squire  as  to  the  practice  of  the  Court,  is  totally  out  of  the 
question.  If  the  merits  are  to  form  any  part  of  your  Lordship's 
consideration,  the  cause  must  be  heard.  Upon  this  petition,  which 
the  Plaintiffs  do  not  appear  to  support  in  a  regular  way,  it  is  impos- 
sible, that  such  a  question  can  depend  upon  the  merits :  but  the 
merits  are  misrepresented.  There  is  no  instance  of  doing  such  a 
thing  upon  such  grounds :  the  poverty  of  the  party  ;  and 
*  that  the  solicitor  would  not  go  on  without  money  ;  and  [*  705] 
this  is  desired  at  a  distance  of  time,  that  would  almost  bar 
an  appeal.  Kemp  v.  Squire  went  entirely  upon  infancy.  Poverty  is 
no  ground.  The  law  has  provided  a  mode,  in  which  such  persons 
may  sue.  In  Benson  v.  Vernon  (I)  it  was  clear,  the  person  was  a 
lunatic.  No  irregularity  or  improper  conduct  in  the  Defendants 
with  reference  to  this  decree  is  pretended. 

Lord  Chancellor  [Loughborough].  No  complaint  is  preferred 
against  the  solicitor.  With  respect  to  the  Defendants,  no  misbe- 
havior in  the  cause  is  imputed  to  them.  I  cannot  go  into  the  merits 
at  all.  I  must  take  it  for  granted,  that  there  is  a  substantial  reason 
for  desiring,  that  this  cause  may  be  heard :  but  I  must  give  you 
credit  for  that.  I  cannot  enter  into  a  judgment  of  the  merits.  It 
is  put  certainly  upon  the  ground  of  the  refusal  of  the  solicitor  to  go 
on  without  more  money.  That  was  a  great  breach  of  duty.  I  do 
not  mean,  that  he  was  bound  to  advance  money :  but  when  the 
cause  had  got  this  length,  there  was  a  very  obvious  method,  to  go 
on  in  forma  pauperis.  It  was  the  duty  of  the  solicitor  to  put  them 
in  that  course.     Then  there  would  have  been  the  guard  upon  a 

(1)  4  Bn>.  P.  C.  54e,  cited  1  Ves.  20& 
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cause  carried  on  by  a  pauper,  putting  other  parties  to  expense : 
there  must  have  been  the  opinion  of  Counsel  upon  the  title. 

In  the  case  in  Vesey  and  that  before  Lord  King  there  was  very 
gross  neglect  of  an  unprotected  interest.  The  case  in  the  House  of 
Lords  went  a  good  deal  upon  the  irregularity.  Though  the  petition 
prays  nothing  with  respect  to  the  solicitor ;  and  states  no  direct  com- 
plaint, he  should  have  notice  of  this  petition.  This  is  a  very  deli- 
cate exercise  of  authority.  A  judgment,  while  it  remains  in  paper, 
may  be  vacated  by  the  Court :  but  when  it  is  made  into  a  record,  it 
cannot  be  set  aside.  I  do  not  see,  upon  what  ground  I  can  set  aside 
this  enrolment,  except  by  imputing  to  the  solicitor,  that  he  has  be- 
trayed his  clients,  according  to  the  suggestion  in  the  petition,  because 
they  would  not  take  an  offer  he  thought  a  reasonable  one.  All  the 
proceedings  are  perfectly  regular.  No  misconduct  in  the  cause  is 
imputed  to  the  Defendants. 

[•  706]         *  No  order  was  made  ^1). 

The  Plaintiffs  afterwards  filed  another  bill ;  praying  the 
same  relief,  upon  which  the  Defendants  presented  the  bill  of  costs 
of  the  former'cause ;  which  were  taxed  at  280/. 

Mr.  Mansfield^  Mr.  Lloyds  and  Mr.  Hood^  moved,  that  the  De- 
fendants may  have  time  to  answer  the  bill  till  the  end  of  one  month 
after  the  Plaintiff  shall  have  paid  the  costs  of  the  former  suit ;  and 
that  all  process  for  contempt  in  the  mean  time  may  be  stayed ;  alleg- 
ing in  support  of  the  motion  the  rule  at  law  in  case  of  a  non- 
suit (1). 

The  Attorney  Gemral^  [Sir  John  Mitford],  Mr.  RomiUy,  and  Mr. 
Short,  for  the  Plaintiffs  said,  it  was  done  at  law  only  in  cases  of  eject- 
ment ;  and  no  case  was  to  be  found  in  this  Court,  except  Holbrook 
V.  Cracroft  (2)  and  in  that  case  the  bill  was  dismissed  upon  the 
merits,  not,  as  in  this  instance,  by  default. 

Lord  Chancellor,  [Loughborough],  granted  the  motion  ;  adopt- 
ing the  practice  at  law  (3).        

[This  note  belongs  also  to  14  Ves.  215.] 

1.  A  judgment  at  law,  when  taken  by  default,  may  be  set  aside  on  motion,  but 
not  when  the  merits  have  been  gone  into :  and,  by  analogy,  the  enrolment  of « 

(1)  Charman  v,  Charman,  post,  vol.  xvi.  115;  Stevens  v.  Guppy,  1  Turn.  178  ; 
Enrolment  obtained  by  surprise,  vacated. 

(2)  Lord  Raym.  1308 ;  Melckart  v.  Hdsey,  3  Wils.  149. 

(3)  Holbrooke  v.  Cracroft.    In  Chanckrt,  18th  June,  1795. 

The  Defendant  demurred  to  the  bill  in  the  Court  of  Exchequer  between  the 
same  parties ;  and  upon  arguing  the  demurrer  it  was  allowed,  with  30«.  costs. 

Upon  motion  in  this  Court  to  stay  proceedings,  and  for  time  to  answer,  until  the 
Plaintiff  had  paid  the  costs  directed  by  the  order  of  the  Court  of  Exchequer,  the 
Counsel  for  tlie  Plaintiff  admitted,  that  the  bill  here  was  to  the  same  effect  as  that 
filed  in  the  Exchequer;  and  it  was  upon  this  allegation  and  upon  reading  the 
order  of  the  Court  of  Exchequer  that  the  Court  ordered,  that  the  Defendant 
should  have  time  to  answer  the  Plaintiff's  bill  until  the  Plaintiff  should  have  paid 
the  costs  of  the  bill  in  the  Exchequer  pursuant  to  the  order  of  that  Court ;  but 
that  order  was  to  be  without  prejudice  to  the  Defendant's  applying  to  this  Court 
to  have  the  Plaintiff's  bill  dismissed.    Entry  Book,  A.  1795,  fo.  427. 

(4)  Wild  V.  Hohson,  2  Ves.  &  Beo.  105.    See  Beames  on  Costs,  210, 211. 
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decree  will  not  be  vacated  on  motion,  at  any  rate  when  the  merits  of  the  case 
have  been  gone  inta  Charuum  v.  Charmany  16  Yes.  116.  The  distinction 
receives  some  countenance  from  the  rule,  that  a  plea  of  a  former  suit  ought  to 
show  that  it  was  absolutely  resjudkata,    BramUyn  v.  Ord^  1  Atk.  571. 

2.  Although  a  bill  may  have  been  dismissed  on  the  merits,  yet  if  die  plaintiff 
in  that  suit  acquire  the  legal  estate,  so  that  the  former  defendant  is  forced  to  be- 
come plaintiff  in  a  new  suit,  the  cause  is  open,  and  the  whole  merits  must  again 
be  gone  into.    Saiiyer  v.  BUtsoe,  2  Vem.  SS29. 

3.  That  a  fine,  constituting  part  of  an  assurance  obtained  by  undue  means,  is 
no  bar  to  relief  in  Equity,  see,  anU,  note  1  to  Toulmn  v.  Priee^  5  V.  235. 

4.  Under  a  general  agreement  to  sell  a  fee-simple  estate,  free  from  incum- 
brances, the  covenants  to  which  the  purchaser  will  be  entitled  must  depend  on  the 
nature  of  the  vendor's  title,  and  whether  he  holds  by  purchase  for  valuable  con- 
sideration or  by  descent     Church  v.  Broum,  15  Ves.  263. 

5.  No  doctrine  of  Equity  is  more  difficult  of  application  than  that  which  author- 
izes the  avoidance  of  a  contract  upon  the  ground  that  one  of  the  parties  has  taken 
advantage  of  the  other's  distress ;  but,  generally  speaking,  there  can  be  no  title  to 
such  relief  where  the  advantage  or  disadvantage  of  the  contract  depended  upon 
subsequent  contingencies,  which  might  turn  the  balance  either  way,  and  the  result 
of  which  must  have  been  equally  precarious  to  each  party  at  the  time  of  the  con- 
tract Bam^wtUm  v.  Parker,  6  Mad.6;  Pmne  v.  AklUr,  6  Yea.  352;  Priichard 
V.  Ovey,  1  Jac.  &  Walk.  403 ;  Bevdl  v.  Hussey,  2  Ball  &  Bea.  287 ;  Gotdand  v. 
De  Farux,  17  Ves.  25.  In  the  principal  case,  however,  all  the  advantage  of  con- 
tingencies was  reserved  to  one  party,  who  was  to  be  exempted  from  all  disadvan- 
tage in  respect  of  those  contingencies ;  there  was  no  mutuality  in  this  dealing, 
and  mutuality  is  necessary  to  the  fairness  and  good  faith  of  every  contract  3far- 
tin  V.  Mitchell,  2  Jac.  &  Walk.  428;  Croasley  v.  Parker,  1  Jac.  &  Walk.  465; 
Copplestone  v.  FhxweU,  2  Freem.  150 ;  BiHey  v.  Gladstone,  3  Mau.  &  Sel.  217 ; 
Ex  parte  Whitaker,  1  Rose,  302;  and  see  also  Hitchcock  v.  GUdinfts,  4  Price,  140. 
Mere  inadequacy  of  price,  certainly,  will  not  vitiate  a  contract;  but  oppression, 
evinced  by  taking  advantage  of  a  party's  ignorance  or  distress,  or  by  exercising 
any  other  undue  mfluence  over  him,  will  be  a  good  ground,  not  only  for  refusing 
specific  performance  of  a  contract  so  extorted,  but  for  rescinding  a  conveyance 
actually  executed,  or,  at  most,  allowing  it  to  stand  only  as  a  secunty  for  the  con- 
sideration actually  paid ;  and  in  such  cases,  acquiescence  under  the  transaction, 
or  even  a  subsequent  ratification  of  it,  may  not  preclude  relief,  but  merely  bo 
proofs  of  the  same  ignorance  and  distress  on  one  side,  and  of  the  same  undue  in- 
fluence on  the  other,  in  which  the  fraudulent  bargain  originated :  see  the  notes  to 
Crowe  V.  Ballard,  1  V.  215,  and  notes  1  and  2  to  fTharlon  v.  May,  5  V.  27: 
though,  when  parties  come  to  an  agreement  respecting  a  doubtful  question,  preju- 
dice to  one  side  will  not  of  itself  be  sufficient  ground  for  annulling  the  compro- 
mise, if  that  was  entered  into  fairly,  and  after  a  full  and  equal  communication,  by 
each  party,  of  all  the  facts  within  his  knowledge  bearing  on  the  subject  Seie 
note  4  to  GMona  v.  Cautd,  4  V.  840. 

6.  As  to  the  care  which  Courts  of  Equity  take  to  prevent  the  privilege  of  suing 
in  forma  pauperis  from  being  converted  into  a  means  of  vexation  to  others;  and 
the  rule  tnat,  before  a  second  suit  will  be  admitted,  the  costs  of  a  former  suit,  in- 
stituted, in  forma  pauperis,  for  the  same  matter,  must  be  paid ;  see  the  note  to  Ex 
parte  Shaw,  2  V.  40. 
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Order  in  bankruptcy  to  tax  the  solicitor's  bill  for  striking  the  docket  and  a  jour- 
ney to  get  an  amdavlt  of  debt;  being  business  relating  to  the  bankruptcy, 
though  previous  to  it 

On  a  petition  in  bankruptcy  to  tax  the  solicitor's  bill  of  costs, 

Mr.  Harty  in  support  of  the  petition,  said,  that  the  only  doubt 
made  was,  whether  the  Lord  Chancellor  sitting  in  Bank- 
[*707]  ruptcy  is  *a  Court  within  the  Act  of  Parliament  (1) ;  and 
clearly  his  Lordship  has  authority  to  make  the  order  with- 
in the  words  of  that  act ;  which  are  very  large. 

Mr.  Pemberton,  contra,  made  another  objection ;  that  this  bill  was 
not  for  business  done  in  the  bankruptcy,  but  previously ;  namely, 
striking  the  docket,  and  a  journey  to  Maidstone  to  get  an  affida- 
vit of  debt. 

Lord  Chancellor,  [Loughborough].  If  a  solicitor  charges  1007. 
for  striking  a  docket,  shall  I  allow  that  ?  It  is  business  relating  to 
the  bankruptcy  (2). 

The  order  was  made.  

1.  Indefendeivtlt  of  the  statute  2  Geo.  HI.  c.  23,  s.  23,  Courts,  both  of  Law 
and  Equity,  have  under  their  general  jurisdiction,  autbority^  to  refer  an  attorney's 
bill  for  taxation,  upon  motion  by  a  party  in  the  cause  in  u?Atc^  any  of^  costs  toert 
incurred ;  though  the  bill  may  include  charges  for  business  done  in  other  matters: 
Bi^  V.  Bignot,  11  Yes.  828 ;  The  King  v.  Badi,  9  Price,  354 ;  WUson  v.  Gut- 
tent^ty  3  Bfljm.  &,  Cress.  158 :  the  usual  course,  in  Courts  both  of  Law  and 
Equity,  is  to  order  the  whole  of  the  attorney's  bill  to  be  taxed,  when  any  part  of  it 
concerns  business  done  in  that  Court  to  which  application  is  made ;  and  it  is  held 
immaterial  whether  part  of  the  business  was  done  on  behalf  of  other  persons,  as 
well  as  the  person  applying  for  taxation.  Margerum  v.  Sandi/ord,  3  Brown,  234 ; 
HUl  v.  Humphries,  2  Bos.  &  Pull.  345. 

2.  It  should  be  observed,  however,  that  it  has  been  held,  tientf  of  charge  for 
agency  business  cannot  be  referred  for  taxation  on  the  application  of  the  client  in 
whose  cause  such  agency  business  was  transacted :  frildbore  v.  Bruzn,  8  Price, 
680 :  still  it  must  not  be  inferred,  that  bills  for  agency  are  not  taxable ;  that  doc- 
trine has,  indeed,  been  held  in  more  than  one  instance ;  (Anonymous  eascy  1  Wils, 
266 ;  Binstead  v.  Barefoot,  1  Dick.  112 ;)  but  tiiere  are  other,  and  more  numerous 
cases,  in  which  the  order  has  been  made :  Dixon  v.  Plant,  1  Dougl.  200,  n. ;  Ex 
parte  Bearcrojl,  ibid ;  Paget  v.  AtcAo/«on,  1  Dick.  285 ;  Comer  v.  Hake,  2  Cox, 
173 :  the  application,  in  such  cases,  should  proceed,  not  from  the  client,  but  the 
attorney  by  whom  the  agent  was  immediately  employed.  Ex  parte  Steele,  16 
Ves.  164. 

3.  The  costs  of  a  solicitor  for  attending  the  House  of  Lords,  in  a  cause,  are,  of 
course,  subject  to  taxation :  but  there  is  a  great  difference  between  this  and  solic* 
iting  an  act  of  Parliament,  which  business  may  be  undertaken  by  any  unprofes- 

(1)  2  Geo.  IL  c.  23,  s.  22;  6  Geo.  IV.  c.  16,  s.  14. 

(2)  Post,  Ex  parU  The  Earl  of  Uxbridge,  vol.  vi.  425 ;  Ex  parU  Arrowsndth^ 
xiii.  124 ;  Ex  parU  WestaU,  3  Ves.  &  Bea.  141 ;  Ex  parU  JsTeale  ^  Inman,  Buck, 
111,  129.  See  several  instances  collected  by  Mr.  Beames  on  Costs,  330 :  but  it  is 
not  of  course :  particular  objections  roust  be  stated :  Ex  parte  SidtonSf  Brereton^ 
4  Madd.  395, 4^ 
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sional  person.  A  bill  where  no  business  has  been  done  in  any  causej  or  with 
relation  to  a  commission  of  oankruptcy,  is  not  subject  to  taxation  in  Courts  of 
Equity,  because  there  is  no  criterion  by  which  their  officer  can  be  enabled  to  tax 
such  costs,  nor  any  certain  means  to  which  he  might  resort  for  assistance :  Ex 
parU  Whultr,  3  Ves.  &  Bea.  22;  Williams  v.  OOfM,  4  Price,  281 :  the  same  rea- 
son applies  to  the  taxation  of  costs  of  proceedings  under  a  commission  of  review  of 
the  sentence  of  the  Court  of  Delegates :  the  Court  of  Chancery  has  no  proper 
officer  to  tax  the  costs  of  such  a  proceeding;  which  emanates  fifom  the  King  in 
council.  Ex  parte  JFVoron,  5  Ves.  647.  On  similar  principles,  a  solicitor's  Dill 
for  business  done,  in  the  affairs  of  a  charity  of  royal  roundation,  before  the  Lord 
Chancellor,  as  exercising  the  visitatorial  power  of  the  Crown,  is  not  within  the 
statute  for  taxing  bills  of  costs ;  for  such  proceedings  are  not  before  the  Chancel- 
lor in  the  exercise  of  his  equitable  jurismction;  but,  in  his  personal  capacity,  as 
the  ministerial  officer  of  the  Crown.  Ex  parte  Danny  9  Yes.  548.  And  with  res- 
pect to  a  solicitor's  bill  for  business  done  exclusively  in  the  Court  of  Great  Ses- 
sions in  Wales,  where  nothing  beyond  costs  is  in  dispute,  the  Court  of  Chancerv 
will  not  order  the  bill  to  be  taxed.  But,  when  other  equities  arc  involved  with 
the  question  of  costs,  it  may  be  as  much  for  the  interest  of  solicitor  as  of  the  client, 
that  the  Court  of  Chancery  should  direct  taxation,  as  a  preparatory  step  to  the  far- 
ther relief.  Ex  parte  Partridge,  2  Meriv.  501 ;  S.C.S  Swanst ;  Ex  parte  The 
Eart  of  Uxinidge,  6  Ves.  425, 

4.  The  general  rule,  adopted  by  all  Courts  for  their  guidance  as  to  the  exercise 
of  their  jurisdiction  over  their  officers,  as  to  the  matter  of  costs,  seems  to  be  this ; 
where  an  attorney  is  employed  in  business  wholly  independent  of  his  professional 
character,  no  summary  interference  will  be  exercised.  But  where  the  employ- 
ment is  so  connected  with  his  professional  character,  as  to  afford  a  presumption, 
that  such  character  formed  the  ^und  of  his  employment  by  the  client,  there  the 
Court  will  exercise  a  summary  jurisdiction,  and  oirect  taxation,  provided  it  has  an 
officer  whose  proper  duty  it  is  to  tax  the  costs  of  such  business  as  that  in  respect 
to  which  the  application  is  made.    In  the  tnaUer  o/Aikin,  4  Barn.  &  Aid.  49. 

5.  All  the  general  principles  of  Courts  of  Law  and  of  Equit;^,  with  respect  to 
taxation,  have  been  adopted  in  bankruptcy ;  (Ex  parte  Jlrrowsmiihy  13  Ves.  125 ;) 
and  a  bill,  previously  taxed  by  the  commissioners,  may  be  retaxed  by  the  Master : 
Ex  parte  n^eMaU,  3  Ves.  &  Bea.  141 :  such  retaxation,  however,  is  not  in  every 
case  of  course ;  particular  objections  should  be  stated ;  (Ex  parte  Breretorij  4  Mad. 
479 ;)  unless  in  caaes  where  the  solicitor  refuses  to  give  a  copy  of  his  bill ;  such 
refiisal  would  be  sufficient  ground  for  a  reference  to  the  Master.  Ex  parte  Stdton^ 
4  Mad.  995.  And,  indeed,  by  the  14th  section  of  the  Consolidated  Bankrupt  Act, 
Stat  6  Geo.  IV.  c.  16,  any  creditor,  who  has  proved  to  the  amount  of  twenty 
pounds  under  a  commission  of  bankrupt,  seems  to  be  entitled,  as  a  matter  of  right, 
to  a  reference  to  the  Master,  upon  a  mere  expression  of  dissatisfaction  as  to  the 
settlement  of  costs  made  by  the  commissioners:  who,  subject  to  such  revisal,  are, 
by  the  just-cited  enactment,  empowered  to  settle  all  fees  or  disbursements  of  any 
solicitor  or  attorney  employed  under  a  commission ;  provided  such  bills  do  not 
contain  any  charge  respecting  any  action  at  Law,  or  suit  in  Equity. 

6.  For  business  done  in  striking  a  docket,  or  other  preliminary  matters,  before 
the  choice  of  assignees,  it  may  be  inferred,  that  the  solicitor's  demand  is  against 
the  petitioning  creditor  personally;  In  re  CUhBon,  1  Glyn  &  Jameson,  303;  Ex 
parte  Johnion,  1  Glyn  &  Jameson,  24 ;  upon  the  principle  according  to  which  the 
petitioning  creditor  alone  has  been  determined  to  be  peisonally  responsible  for  the 
fees  of  the  messenger,  up  to  the  choice  of  assignees;  Bwnooad  v.  FfUon^  3  Bam. 
&  Cress.  44 ;  JSr  parte  Johnsony  uln  wpra ;  Ex  parte  Hartop,  9  Ves.  109 ;  at  least, 
where  tlie  messenger  has  not  distinctly  recogmzed  some  other  employer,  as  the 
party  to  whom  he  was  to  look  for  payment :  Sartop  v.  Jackes,  2  Mau.  &  SeL  439 ; 
Ex  parte  Burwoody  2  Glyn  &  Jameson,  70:  a  douot,  however,  seems  to  have  been 
entertained,  whether  a  solicitor  might  not  be  allowed  to  petition  that  the  assignees 
should  be  ordered  to  pay  his  bill  of  co^ts,  ibr  business  done  previously  to  the 
choice  of  such  assignees,  instead  of  leaving  him  to  make  his  demand,  fbr  business 
done  up  to  that  time,  against  the  petitioning  creditor  exclusively.  Ex  parte 
Hmfnes,  1  Glyn  Sl  Jameson,  36. 

7.  When,  after  an  order  for  taxing  a  solicitor's  bill,  he  brings  an  action  for  the 
taxed  costs,  without  deducting  the  costs  of  taxation,  when  he  is  liable  thereto,  his 
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action  will  be  stayed.    ExparteBelUayAlAwLQQOi  Ex  parte  ireifaa»  3  Ves.  & 
Bea.  141.  ^ 

8.  If  the  assignees  neglect  to  tax  the  bill  of  costs  of  the  solicitor  employed  in 
working  the  commission,  a  creditor  may  present  a  petition  for  that  purpiose ;  tak- 
ing care  to  serve  the  assignees  with  the  petition :  Ex  parte  WaUuTy  1  Glyn  d& 
Jameson,  95 :  bat  the  necessitv  for  this  step  can  scarcely  arise,  since  the  provision 
for  the  taxation  of  costs  in  banKruptoy,  made  b^  statute,  as  above  cited;  except  in 
those  cases  where  the  bill  comprises  charges  m  respect  of  some  suit  in  Equity,  or 
action  at  Law. 

9.  A  bill  of  costs  for  prosecuting  a  commission  may  be  taxed  after  payment,  or 
even  after  the  death  of  the  assignee  who  paid  it    Ex  parte  NeaU,  Buck,  111. 

10.  A  client  cannot  be  compelled  to  pay,  over  again,  to  the  clerk  in  Court,  costs 
which  he  has  once  paid  to  the  solicitor ;  the  clerk  in  Court  however,  will  not  be 
ordered  to  deliver  up  any  papers  which  may  have  come  to  his  hands,  in  the  course 
of  the  cause,  until  he  is  paid:  Bray  v.  fKne,  6  Price,  210:  and  where  the  client 
has  not  paid  the  costs  to  his  solicitor,  it  seems,  that  the  clerk  in  Court  may,  in 
Equity,  pray  payment  of  his  bill,  either  against  the  solicitor,  or  the  client ;  although 
he  could  not  proceed  at  law  against  tne  client,  for  want  erf"  a  retainer.  Anomf- 
mottf  ooMy  Mosely,  172.  However  this  may  be,  it  is  quite  clear  that  a  demuirer 
will  not  hold  to  a  bill  brought  by  a  clerk  in  Court  for  his  fees,  against  the  solici- 
tor who  employed  him.    marker  v.  Dadty  6  Ves.  689. 


REYNOLDS,  Ex  parte. 

[1800,  Dec  34.] 

Assignees  of  a  bankrupt  removed  on  the  ground,  that  one  of  them  had  purchased 
the  bankrupt's  estates  under  the  commission  for  himself,  .(a)  A  re-sale  was 
directed ;  and  the  purchaser  to  account  for  a  profit  gained  by  him  upon  a  re- 
isale  of  part :  but  he  was  discharged  from  the  purchase  only  conditionally ;  in 
case  the  re-sale  should  produce  more. 

The  prayer  of  this  petition  was,  that  the  assignees  under  the 
commission  of  bankruptcy  might  be  removed ;  on  the  ground,  that 
one  of  them  had  himself  purchased  the  estates  of  the  bankrupt  un- 
der the  commission  by  auction. 

Mr.  RomiUyy  in  support  of  the  petition  said,  that  according  to  the 
rule  now  established  by  Whichcote  v.  Latvrence  (1)  and  Campbell  v. 
Walker  {2)  the  assignees  cannot  be  the  purchasers ;  even  supposing 
their  conduct  to  be  perfectly  fair ;  which  he  denied. 

The  Attorney  General^  [Sir  John  Mitford]  for  the  assignee,  who 
purchased,  insisted,  that  the  conduct  of  the  assignees  was  fair ;  but 
admitted,  that  according  to  the  rule  now  established  they  could  not 
be  the  purchasers. 

Lord  Chancellor,  [Louohborouoh],  said,  clearly  they  could  not ; 
and  ordered  that  they  should  be  removed. 

Mr.  Piggott  for  the  other  Assignee,  who  did  not  purchase,  con- 
tended that  the  order  ought  not  to  extend  to  him. 

(a)  See  note  {a\  to  CampbdL  v.  Walker,  ante^  678,  and  the  cases  there  cited ; 
Whkhcote  v.  Lawrence,  ante,  3  V.  740,  note  (a) ;  3  Sugden,  Vend.  &  Puxch.  (6th 
Am.  ed.)  150,  [235]  [1^  ei  msq. 


(1)  Aide,  vol.  iii.  740 ;  see  the  note,  758. 
(2)wMe,67a 
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Lord  Chancellor  [Loughborough].     He  permitted  his  co-as- 
signee  to  purchase ;  and  being  a  party  in  the  business,  it 
is  not  fit  he  should  manage  *the  affairs  of  the  creditors.     [*708] 
Therefore  both  of  them  must  be  discharged  (o). 

Direct  the  estates  to  be  resold,;  and  this  petition  to  stand  over  in 
the  mean  time ;  for  if  the  estate  should  not  sell  for  more  than  the 
assignee  has  given,  I  shall  hold  him  to  his  purchase ;  and  as  it  ap- 
pears, that  he  has  sold  part  for  15L  more  than  he  gave  for  it,  he 
must  also  account  for  that.  I  set  aside  the  purchase  only  condition* 
ally ;  in  case  the  future  sale  shall  produce  more  (1). 

It  is  a  broad  general  rule,  that  no  man  shall  sell  to  himself;  in  other  words, 
that  persons  standing  in  situations  of  trust,  cannot  be  permitted  to  purchase  what 
they  are  employed  to  sell;  thereby  bringing  their  jpersonal  interests  and  their 
duty  into  direct  conflict:  see,  afde^  the  notes  to  IfliMhcott  v.  Lawrence,  3  V.  740. 
This  general  rule  is  strictly  applicable  to  assignees  under  a  commission  of  bank- 
raptcy,  who  are  trustees  for  the  benefit  of  the  creditors  and  of  the  bankrupt ;  the 
consequence  is,  that  if  assignees  purchase,  or  take  a  lease  of,  any  part  of  the  bank- 
rupt's estate,  without  having  the  consent  of  the  creditors  for  so  doing^ur  their 
suDsequent  approbation  of  me  act,  the  transaction  cannot  stand :  if,  l^ore  it  is 
rescinded,  they  have  made  any  benefit  thereby,  they  must  account  for  it ;  if  they 
have  sustained  a  loss,  they  must  bear  the  disadvantageous  result  of  an  act  which 
the  Court  cannot  approve.  Ex  parte  Hughes,  6  Ves.  622 ;  JSx  farte  Lacy,  6  Ves. 
628 ;  Ex  parte  Hoa^n,  1  Glyn  &  Jameson,  14 ;  Ex  parte  LetoiSj  1  Glyn  &  Jame* 
son,  70 ;  Ex  parte  Buxion,  1  Glyn  &  Jameson,  357 ;  Ex  parte  Bage,  4  Mad.  460. 
Both  the  principle  and  the  practice  are  the  same,  with  respect  to  purchases  by 
the  solicitor  employed  to  work  a  commission.  Ex  parte  Annettj  10  Ves.  383; 
Ex  parte  James,  8  Ves.  347. 


JAMES,  Ex  parte. 
[1800,  Dec.  24.] 

Upon  a  bankruptcy,  proof  of  debt  under  bonds  securing  an  annuity  was  rejected 
on  the  ground,  that  a  bill  accepted  for  the  arrear  not  being  dishonored  till  after 
the  bankruptcy,  the  bonds  were  not  forfeited  at  the  banSniptcy.  The  bonds 
bein^  void  under  the  Annuity  Act,  diere  being  no  enrolment  of  one  and  the 
consideration  of  the  other  not  being  truly  stated,  petition  to  be  admitted  a 
creditor  for  the  sums  advanced  was  dismissed  on  the  ground,  that,  the  petitioner 
having  insisted  on  his  securities  at  the  date  of  the  commission,  it  was  not  the 
same  debt 

In  December  1799  the  petitioner  purchased  from  George  Field 
an  annuity  of  100/.  a  year  in  consideration  of  500/.  The  annuity 
was  secured  by  the  bond  of  Field  and  other  persons.     In  January 

(a)  As  to  the  liability  of  one  trustee  for  the  faults,  &c.,  of  his  co-trustee,  see 
Scitrfieldv.  Howes,  3  Bro.  C.  C.  (Am.  edJ  1844,)  90,  95,  and  notes ;  Sadler  v.  Hobbs, 
2  ib.  114,  and  notes  and  cases  cited;  Clark  v.  Clark,  8  Paige,  153 ;  ffiUiams  v. 
JVTaron,  2  Beavan,  472 ;  Sutherland  v.  Bnuh,  7  Johns.  Ch.  22,  23 ;  Edmonds  v. 
Crenshaw,  14  Peters,  16(5;  2  Story,  Eq.  Jur.  1280,  et  seq.;  Monell  v.  3faii€ff,  5 
Johns.  Ch.  296;  Masaey  v.  Cwreton,  1  Cheves,  Ch.  181. 

(1)  £rfayie&iie,l  Glyn  d&  Jam.  187;  Ex  pmie  Bagt,  i  UM.  45». 
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1800  the  petitioner  purchased  another  annuity  of  1002.  a  year  from 
Field  in  consideration  also  of  3001.  and  secured  by  the  bond  of  the 
same  persons. 

Upon  the  31st  of  May,  1800,  one  quarter's  arrear  upon  these 
annuities  being  then  due,  the  petitioner  drew  upon  Field,  for  50/. 
at  twenty-five  days'  date.  Field  accepted  the  bill :  but  before  it 
became  due  he  stopped  payment ;  and  upon  the  19th  of  June  a 
commission  of  bankruptcy  issued  against  bin).  The  bill  therefore 
was  not  paid. 

The  petitioner  offered  to  prove  his  debt  under  the  commission : 
but  the  proof  was  rejected  on  the  ground,  that  the  bill  must  be  con- 
sidered as  payment  of  the  arrears  (a)  ;  and  the  bill  not  being  dis- 
honored at  the  date  of  the  bankruptcy,  no  arrear  was  then  due  ;  and' 
therefore  the  bonds  were  not  forfeited. 

The  bonds  being  clearly  void  under  the  Annuity  Act  (1)  the  con- 
sideration of  the  first  not  being  truly  stated  in  the  memorral  (2),  and 
there  being  no  enrolment  of  the  other,  the  prayer  of  the  petition  was,' 
that  th#  petitioner  may  be  admitted  a  creditor  under  the  commission 
for  the  sums  actually  advanced  by  him ;  and  that  the  bankrupt's  cer- 
tificate may  be  stayed. 
[*  709]  *  Mr.  Cox,  in  support  of  the  Petition. — ^Mr.  iZomtSy 'and 
Mr.  BeUy  for  the  Assignees. 

Lord  Chancellor,  [Loughborough],  dismissed  the  petition,  on 
the  ground,  that  the  petitioner,  having  insisted  on  his  securities  at 
the  date  of  the  commission,  it  was  not  the  same  debt  (3). 

The  inconvenience,  not  to  say  injustice,  of  the  rule  in  bankruptcy,  which  re- 
fused to  admit  proof  in  respect  of  any  growing  claims  under  an  annui^,  unless 
the  bond  for  payment  of  the  annuity  was  broken,  and  the  penalty  forfeited,  previ- 
ously to  the  grantor's  bankruptcy,  was  remedied  by  the  statute  49  Geo.  m.  c.  121, 
8.  17,  the  substance  of  which  now  forms  the  54th  section  of  the  Consolidated  - 
Bankrupt  Act  of  the  6  Greo.  IV.  c.  16,  it  is  now  immaterial  as  to  the  admission  of 
proof,  whether  there  are,  or  are  not,  any  arrears  due  upon  the  annuity  at  the  time 
of  the  bankruptcy ;  nor,  in  this  respect,  is  there  any  dinerence  whether  the  annuity 
is  merely  a  personal  one  created  by  bond,  or  secured  upon  real  estate :  Ex  parte 
Aiu^  2  Ves.  Sen.  489;  Ex  parte  Key,  1  Mad.  428:  in  either  case  the  annuity 
must  be  valued,  and  proof  to  the  amount  of  such  valuation  will  be  admitted ;  but, 
by  the  108th  section  of  the  statute  last  cited,  if  the  annuitant's  security  do  not 
give  him  a  specific  lien  on  some  part  of  the  bankrupt  grantor's  property,  he  can 
only  come  ii^  for  payment  pari  passu  with  other  creditors ;  and,  if  he  have  received 
any  payments  subsequently  to  the  bankruptcy,  they  must  be  deducted  ^om  the 
amount  of  his  proof.  Ex  parte  Key,  vbi  suvra.  As  to  the  principle  upon  which 
the  value  of  an  annuity  is  to  be  calculatea,  whenever  the  case  arises  in  bank- 
ruptcy, see,  ante,  note  2  to  Fnmkea  v.  Cooper,  4  V.  763. 

(a)  How  far  a  note  or  bill  is  to  be  considered  payment  of  the  demand  for  which 
it  is  given,  see  Chitty,  Cont  (6Ui  Am.  ed.)  768,  note  (1),  and  cases  cited ;  Bayley 
on  Bills,  (2d  Am.  ed.)  395-4ia 

(1]  17  Geo.  XXL  c.  26;  repealed  by  53  Geo.  HI.  c.  141.    See  the  note,afrfc,  vol. 

f2|  See  Byne  v.  Fnrian,  ante,  604,  and  the  references. 

(3)  By  statute  6  Groe.  IV.  c.  161,  s.  54,  the  value  of  an  annuity  may  be  proved. 
See  the  mode  of  estimating  it,  Ex  parte  Whitehead,  post,  vol.  xix,  557 ;  1  Mer 
ID,  127;  2  Rose,  25a 
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BUTTERWORTH  v.  ROBINSON.  (I) 

[1801,  JAif.  29.] 

IiTJUNCTioiT  against  a  colorable  Abridgment  of  the  Tenn  Reports,  amon^  other 
Law  Reports,  till  answer  or  farther  order  upon  certificate  of  the  bDl  filed,  (a) 

Mr.  Alexander,  for  the  Plaintiff,  moved,  upon  certificate  of  the 
bill  filed,  for  an  injunction  to  restrain  the  Defendant  from  selling  a 
work,  entitled  "  An  Abridgment  of  Cases  argued  and  determined  in 
the  Courts  of  Law,"  &c.  until  answer  or  farther  order.  A  copy  of 
the  work  was  handed  up  to  the  Lord  Chancellor. 

In  support  of  the  motion  it  was  stated,  that  this  work  was  by  no 
means  a  fair  abridgment ;  that,  except  in  colorably  leaving  out  some 
parts  of  the  cases,  such  as  the  arguments  of  Counsel,  it  was  a  mere 
copy  verbatim  of  several  of  the  Reports  of  Cases  in  the  Courts  of 
Law,  and  among  them  of  the  Term  Reports ;  of  which  the  Plaintiff 
is  proprietor ;  comprising,  not  a  few  cases  only,  but  all  the  cases 
published  in  that  work ;  the  chronological  order  of  the  original 
work  being  artfully  changed  to  an  alphabetical  arrangement  under 
heads  and  titles ;  to  give  it  the  appearance  of  a  new  work. 

In  support  of  the  motion  BeU  v.  Walker  (2)  was  cited. 

Lord  Chancellor  [Loughourough].  I  have  looked  at  one  or 
two  cases,  with  which  I  am  pretty  well  acquainted ;  and  it  appears 
to  me  an  extremely  illiberal  publication.  Take  the  injunction  upon 
the  certificate  of  the  bill  filed  ;  to  give  them  an  opportunity  of  stat- 
ing what  they  can  upon  it. 

It  was  not  brought  before  the  Court  again  (3). 

For  a  statement  of  the  general  rules  in  restraint  of  literary  piracy,  see,  ante^ 
the  notes  to  Cory  v.  Faden^  5  V.  2i. 

(1)  Reg.  Book,  A.  1800,  fo.  196. 

(a)  Eden  on  Iiniinct  (2d  Am.  ed.)  327,  tt  acq, ;  Canum  v.  BmoUs^  2  Bit).  C.  C. 
(Am.  ed.  1844,)  80,  84,  85,  and  notes ;  2  Story,  Eq.  Jur.  §  939,  940,  and  the  dis- 
cussion of  this  subject  in  note  (2);  Campbell  v.  Scott,  11  Sim.  31 ;  Grayy,  Rus- 
aeU,  1  Story,  Cir.  C.  11 ;  Saunders  v.  SmUh,  3  Mylne  &  Craig,  711,  728,  729; 
Wheahn  v.  Peiers,  8  Peters,  591 ;  Can  v.  Faden,  anU,  24,  note  (h). 

It  is  a  piracy  to  collect  together  and  reprint  from  Law  Reports  all  the  cases  on 
a  particular  subject,  though  the  collection  and  classification  maybe  new, and  with 
the  addition  of  several  previously  unpublished  decision  and  notes.  Hodges  v. 
Welsh,  2  Irish  Eq.  266.  See  WheaUm  v.  Peters,  supra;  BnmweU  v.  Halcomb,  3 
Mylne  &.  Craig,  737. 

(2)  lBro.C.C.4ol. 

(3)  2  Atk.  143 ;  DodsUy  v.  KinnefsU^,  Amb.  403 ;  4  Esp.  168 ;  1  Campb.  94. 
Alter  Trinity  Term,  18S^,  a  piracy  of  this  work,  under  the  pretence  of  abridgment, 
was  stopped  by  injunction :  Fesq  v.  Sweet.    After  a  reference  to  the  Master,  as  in 

Caman  v.  Bowles,  2  Bro.  C.  C.  80,  and v.  LeadbeUer,  ante,  vol.  iv.  681, 

the  Defendant  gave  up  all  the  copies  to  be  cancelled. 
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CLOUGH  V.  CLOUGH. 
[Rolls.— 1801,  Jar.  26;  Feb.  3.] 

Articles  on  marriage  to  settle  estates  of  the  husband  and  wife  of  equal  value  in 
strict  settlement,  and  providing  portions :  the  wife's  estate  being  withdrawn  by 
decree  on  the  ground  of  her  infancy,  the  younger  children  were  confined,  as 
against  the  eldest,  to  half  the  portion :  the  articles  providing  in  the  event  of  no 
issue  male,  in  which  case  the  estates  were  to  aepaiute,  that  each  should  bear  a 
moietv ;  though  they  also  contemplated  the  case  of  the  wife's  refusal  to  be 
bound;  providing  against  it  by  the  forfeiture  of  her  interest 

Under  a  joint  covenant  to  raise  a  sum  of  money  the  whole  may  be  recovered  from 
either,  [p.  717.] 

By  articles,  previous  to  the  marriage  of  Richard  Clough  and  Patty 
Butler,  an  infant,  it  was  witnessed,  that  in  consideration  of  the  mar- 
riage and  of  the  settlement  thereinafter  agreed  to  be  made  by 
Richard  Clough  of  part  of  his  real  estates  in  the  county  of  Denbigh, 
Patty  Qutler  with  her  guardians  consented  and  agreed,  and  Richard 
Clough  covenanted  and  agreed  with  Sir  Charles  Gould  and  Thomas 
Clough,  that  Patty  Butler  and  Richard  Clough  would  convey  her 
moiety  of  all  the  estates  of  her  father  deceased  according  to  con* 
tracts  entered  into  for  sale,  and  would  assign  her  moiety  of  the 
money  to  be  received  therefrom  and  from  the  personal  estate  of  her 
father  according  to  her  appointment  by  deed  or  will ;  and  that  in 
consideration  of  the  marriage,  and  for  making  some  provision  for 
Patty  Butler  and  her  issue  by  Richard  Clough,  and  for  limiting  and 
settling,  as  well  her  moiety  of  the  real  estates  of  her  father  as  also 
the  whole  of  the  copyhold  estates,  her  said  guardians  consented  and 
agreed,  and  Richard  Clough  covenanted  and  agreed,  that  Patty  But- 
ler and  Richard  Clough  and  all  and  every  other  person  or  persons 
claiming  by,  under,  or  in  trust  for,  them  would,  in  case  the  said  in- 
tended marriage  should  take  ciTect,  and  Patty  Butler  should  live  to 
attain  the  age  of  twenty-one,  within  three  months  after  she  should 
have  attained  that  age,  convey  all  her  moiety  of  the  residue  and  re- 
mainder of  the  said  manors,  tenements  and  hereditaments,  as  well 
freehold  as  copyhold  and  leasehold,  late  the  estates  of  her  father, 
which  should  not  be  decreed  to  be  conveyed  in  performance  of  the 
said  contracts,  to  which  she  was  entitled  as  one  of  his  two  daughters, 
co-heiresses,  in  the  county  of  Sussex,  and  the  whole  of  the  copy- 
hold estate  within  the  manor  of  Amberley,  to  which  she  had  been 
admitted  (as  the  youngest  child,  according  to  the  custom)  to  and 
upon  the  several  uses  and  trusts,  &c.  aftermentioned ;  and  Richard 
Clough  covenanted,  that  he  and  his  heirs  and  all  persons  claiming 
under  him  would  within  twelve  months  from  the  date  of  the  arti- 
cles convey  such  part  of  his  real  estate  in  the  county  of  Denbigh  as 
should  be  equal  in  value  to  her  said  moiety  to  and  upon  the  same 
uses  and  trusts. 

The  articles  then  proceeded  to  declare  the  uses  and  trusts: 
namely,  to  the  use  of  Sir  Charles  Gould  and  Thomas  Clough,  their 

VOL.  T.  42* 
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execators,  &c.,  for  ninety-nine  years,  in  trust  for  raising  and 
paying  an  annuity  of  300/.  a-year  to  Patty  Butler  during  their 
joint-lives,  pa]rable  out  of  the  rents  and  profits  of  the  said  sev- 
eral estates,  to  her  separate  use ;  and,  subject  thereto,  to  the  use  of 
Richard  Clough  for  life,  with  power  to  cut  timber  and  a  provision 
for  supporting  contingent  remainders ;  and  after  his  decease,  as  to 
her  moiety  of  the  mansion-house  and  premises  called  Warminghurst 
Park,  that  the  same  should  be  settled  for  the  use  of  Patty  Butler  for 
life  ;  and  as  to  all  the  residue  of  the  said  estates,  thereby  agreed  to 
be  setded,  to  the  intent  that  she  might  out  of  the  rents  and  profits 
of  all  the  said  estates,  except  only  the  moiety  of  the  said  mansion- 
house,  receive  an  annuity  of  1000/.  a-year,  to  be  secured  by  a  term 
of  200  years,  as  a  jointure,  in  bar  of  dower  ;  and  after  the  decease 
of  Richard  Clough,  then  as  to  all  and  every  the  said  estates  so  to  be 
settled,  except  the  said  mansion-house,  charged  with  the  said  an- 
nuity of  1000/.  a-year,  to  the  use  of  trustees  for  500  years ;  and 
subject  thereto  and  to  the  said  annuity,  to  the  use  of  the  first  and 
other  sons  in  tail  male ;  remainder  to  trustees  for  a  term  of  1000 
years ;  and  subject  thereto,  as  to  the  moiety  of  Patty  Butler  of  all  the 
said  manors,  &c.,  late  of  her  fiither,  and  the  copyhold  estate  at  Am- 
berley,  in  case  of  failure  of  issue  male,  as  aforesaid,  and  she  should 
survive  Richard  Clough,  to  the  use  of  Patty  Butler,  her  heirs  and 
assigns ;  and  in  case  be  should  survive  her,  and  there  should  be  such 
failure  of  issue  male,  as  aforesaid,  then  to  the  use  of  all  and  every 
the  daughter  and  daughters,  if  more  than  one,  equally,  as  tenants  in 
common  in  tail  general ;  with  cross-remainders ;  and  in  default  of 
such  issue  to  the  use  of  such  persons,  and  for  such  estates,  &c.,  as 
she  should  appoint,  notwithstanding  coverture ;  and  for  want  of  ap- 
pointment, and  as  to  such  parts,  whereof  there  should  be  no  com- 
plete appointment,  to  the  use  of  her  right  heirs  for  ever. 
,  As  to  the  estates  of  Richard  Clough  so  agreed  to  be  setded,  in 
case  of  failure  of  such  issue  male,  as  aforesaid,  and  Richard  Clougfa 
should  survive  Patty  Butler,  the  use  was  declared  to  be  for  him  and 
his  heirs ;  but,  in  case  she  should  survive  him,  then  to  the  daughters, 
dLC,  with  limitations  similar  to  those  of  her  estates ;  and  in  de- 
fault of  such  issue,  to  the  use  of  Richard  Clough,  his  heirs  and 
assigns. 

*  The  trust  of  the  term  of  500  years  of  the  said  manors,  [•  712] 
&c.  (except  the  moiety  of  the  mansion-house,  &c.,  call- 
ed Warminghurst  Park)  was  declared  to  be,  that  in  case  there  should 
be  one  or  more  child  or  children  of  Richard  Clough  and  Patty  But- 
ler, whether  male  or  female,  besides  an  eldest  or  only  son,  the  trus- 
tees should  in  the  life-time  of  Richard  Clough  and  Patty  Butler  with 
their  consent,  or  else  not  till  their  decease,  by  leasing,  selling  or 
mortgaging,  the  said  manors,  &c.,  or  a  competent  part  thereof,  raise 
the  sums  of  money  for  the  portion  or  portions  of  such  younger  child 
or  children,  as  aflermentioned :  that  is  to  say ;  if  their  should  be  but 
one  such  younger  child,  then  such  younger  child  should  have  the 
sum  of  6000/.  for  his  or  their  portion ;  and  in  case  there  should  be 


712  CLOUGH  V.  CLOUOR.  [1801. 

two  or  more  such  younger  children,  should  the  same  be  a  son  or 
sons,  daughter  or  daughters,  or  both,  then  such  two  or  more  chil- 
dren should  have  the  sum  of  12,000/.,  and  no  more,  for  their  por- 
tions ;  to  be  paid  as  Richard  Clough  or  Patty  Butler  or  the  survivor 
should  appoint  by  deed  or  will,  and  for  want  of  appointment,  equally 
to  be  divided  between  them,  share  and  share  alike,  to  a  son  or  sons 
at  the  age  of  twenty-one ;  and  to  a  daughter  or  daughters  at  that 
age  or  marriage ;  with  a  clause  of  survivorship,  in  case  any  younger 
son  should  become  an  eldest,  or  any  younger  son  or  daughter  should 
die,  before  his  or  her  portion  should  be  payable  ;  with  a  provision 
for  maintenance  and  education,  and  for  advancement. 

The  trust  of  the  term  for  1000  years  was  declared  to  be,  in  case 
there  should  be  no  issue  male,  or,  being  such,  all  of  them  should  die 
without  issue  male,  and  at  the  time  of  the  fiadlure  of  such  issue  male 
there  should  be  one  or  more  daughter  or  daughters,  with  the  bke 
consent  and  in  the  same  manner  to  raise  the  following  sums  of  mon- 
ey for  the  portion  or  portions  of  all  and  every  such  daughter  and 
daughters :  that  is  to  say ;  if  but  one,  6000/. ;  if  two  or  more, 
12,000/.,  and  no  more,  for  her  or  their  portion  or  portions;  to  be 
paid  as  Richard  Clough  or  Patty  Butler  or  the  survivor  should  appoint 
by  deed  or  will ;  and,  in  default  of  appointment,  equally,  share  and 
share  alike,  at  the  age  of  twenty-one  or  marriage ;  which  should 
first  happen  after  their  deaths;  or  in  their  lives  with  their  consent 
or  that  of  the  survivor:  so  as  that  one  moiety  of  such 
[*713]  portion  or  portions,  so  to  be  raised  and  paid,  be  *  raised 
and  paid  by  and  out  of  the  moiety  or  half  part  of  her  the 
said  Patty  Butler  of  and  in  the  said  manors,  dLC,  and  premises,  so 
intended  to  be  limited  and  settled,  as  herein  before  mentioned,  or 
some  part  thereof:  and  the  other  moiety,  out  of  the  said  lands  of 
Richwi  Clough  in  the  county  of  Denbigh  so  to  be  limited  and  set- 
tled, as  herein  before  mentioned ;  with  a  clause  of  survivorship,  if 
any  daughter  should  die,  before  her  portion  should  be  payable ;  or 
if  all  die,  before  any  of  their  portions  should  become  payable,  then 
the  said  portion  was  not  to  be  raised  and  paid ;  and  upon  farther 
trust,  in  case  there  should  be  no  issue  male,  and  there  should  be  one 
or  more  daughter  or  daughters,  for  providing  maintenance,  not  ex- 
ceeding the  interest  at  4  per  cent. :  one  moiety  of  such  yearly  sum 
to  be  raised  out  of  the  rents  and  profits  of  the  moiety  of  Patty  But- 
ler in  the  said  hereditaments  and  premises  so  intended  to  be  limited 
and  settled ;  and  the  other  moiety  out  of  the  rents  and  profits  of  the 
said  other  lands  of  Richard  Clough,  so  agreed  to  be  settled,  in  like 
manner  as  the  portions. 

It  was  farther  agreed,  that,  if  at  any  time  after  Patty  Butler  should 
have  attained  the  age  ojf  twenty-one  she  should  refuse  or  neglect  to 
join  in  settling  the  said  moiety  of  the  real  estates  of  her  father,  dLc. 
then  the  use  or  estate  agreed  to  be  limited  to  her  after  the  decease 
of  Richard  Clough,  if  she  should  survive  him,  of  and  in  the  said 
hereditaments  and  premises  of  Richard  Clough  in  the  county  of 
Denbigh  for  her  life,  as  part  of  her  jointure,  should  be  void ;  and  she 
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should  take  no  benefit  or  interest  under  such  said  limitation  of  those 
estates  in  the  county  of  Denbigh  for  her  life ;  and  the  said  estate 
should  go  over  to  the  use  of  such  person  or  persons  as  if  she  were  dead. 
•  The  marriage  took  place  soon  afterwaitls :  but  no  setdement  was 
ever  executed.  Richard  Clough  died  intestate  in  1784 ;  leaving 
three  sons,  the  only  issue  of  the  marriage.  The  estates  in  the  coun- 
ty of  Denbigh  were  encumbered,  so  that  it  was  found  impracticable 
to  make  a  conveyance  of  any  part  according  to  the  articles.  The 
performance  of  the  articles  on  the  part  of  Richard  Clough  being 
therefore  suspended,  Mrs.  Clough  on  that  account  and  on  tho 
ground  of  her  infancy  at  the  date  of  the  articles,  and  not  having 
done  any  act  in  affirmance  of  them  since  she  attained  twenty-one, 
which  was  previous  to  the  death  of  her  husband,  declined  perform- 
ing her  part.  In  1785  a  bill  was  filed  on  behalf  of  the 
children  *  against  their  mother;  praying  an  execution  [*714] 
of  the  articles.  By  a  decree  made  by  Lord  Thurlow  in 
that  cause  it  was  declared,  that  Mrs.  Clough  was  not  bound  by  the 
articles;  and  the  bill  was  dismissed  (1). 

This  bill  was  filed  by  the  two  younger  sons,  the  eldest  of  whom, 
of  the  age  of  eighteen,  was  in  the  army,  and  the  other,  of  the  age 
of  seventeen,  was  desirous  of  entering  with  a  merchant,  against  the 
eldest  son,  entitled  as  heir  at  law  to  the  estates  of  his  father,  and 
against  the  trustees  in  the  articles  and  the  widow  ;  praying,  that  the 
articles,  and  the  covenants  therein,  or  such  of  them  as  are  capable 
of  being  performed,  may  be  executed  ;  and  that  the  Plaintiffs  may 
be  declared  entitled  out  of  their  father's  estates  subject  to  the  arti- 
cles to  have  the  interest  of  12,000/.  applied  for  their  maintenance, 
&c, ;  or,  if  the  Court  shall  be  of  opinion,  that  upon  attaining  the 
age  of  twenty-one  they  will  be  entided  only  to  the  sum  of  SOOOif. 
each,  then  a  similar  direction  as  to  the  interest  of  that  sum ;  and 
that  a  proper  sum  may  be  raised  and  applied  for  their  adva:ncement. 

Mr.  Richards  and  Mr.  Roupely  for  the  Plaintifis.  The  question 
is,  whether  the  Plaintiffs  are  entitled  to  12,000/.,  to  6000/.,  or  to  any 
thing.  Under  the  language  of  these  articles  all  and  every  part  of 
the  estates  are  subject  to  them.  They  are  as  much  entitled  to  the 
sum  of  12,000/.  out  of  their  father's  estates,  though  their  mother's 
estate  is  gone  out  of  the  settlement,  as  if  her  estate  had  been  re- 
covered by  a  paramount  tide.  Where  one  estate  only  is  to  be  liable, 
the  articles  show  that  intention.  Then  the  words  must  have  their 
proper  effect,  where  no  such  intention  is  expressed.  The  parties 
stand  in  equal  rights,  and  have  equal  equities.  No  favor  is  due  to 
one  in  preference  to  the  others.  They  are  all  purchasers  for  valua- 
ble consideration.  It  will  be  said,  we  are  here  upon  articles.  Why 
should  there  be  a  liberal  construction  of  articles,  where  the  same 
construction  ought  to  prevail,  if  the  contract  stood  upon  a  deed  ? 
If  the  words  are  clear,  they  must  prevail :  if  not  clear,  in  the  case 
of  articles,  as  in  every  other  case,  the  construction  must  be  accord- 

(1)  See  3  Wooddes.  453 ;  4  Bro.  C.  C.  510. 
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ing  to  the  intention,  as  the  Coart  can  coUect  it.    The  sin^  instance, 
in  which  articles  have  been  reformed  is,  where  the  effect  would  be 

to  give  the  parent  an  estate  tail,  instead  of  a  limitation  in 
[*  715}     *  strict  settlement ;  and  the  reason,  upon  which  that  case 

rests,  is,  that  the  husband  would  have  the  power  of  defeat- 
ing the  articles,  which  were  intended  to  bind  him. 

In  this  case  the  length  of  the  articles,  their  technical  form,  and 
the  circumstance,  that  they  contemplated  every  possible  case,  and 
provided  against  the  very  event,  that  has  happened,  the  refusal  of 
Mrs.  Clough  to  abide  by  them,  bind  the  Court  to  the  strict  construc- 
tion. A  settlement  in  pursuance  of  these  articles  could  not  be  made 
in  any  other  way  than  in  the  very  words  of  them. 

Mr.  Sutton  and  Mr.  Cox,  for  the  Defendant,  the  eldest  son.  If 
the  last  clause  of  the  articles  did  not  oppose  such  a  construction,  it 
might  be  contended,  that  in  the  event,  that  has  happened,  one  of  the 
parties  having  receded  from  the  contract,  the  other  is  not  bound ; 
and  therefore  the  Plaintiffs  could  have  no  interest  whatsoever :  all, 
that  the  father  agreed  to,  being  to  bring  an  equal  property  into  set- 
tlement :  but  upon  the  last  clause  the  Defendant  cannot  contend, 
that  the  Plaintiffs  have  not  a  right  to  some  provision  ;  for  certainly 
Mr.  Clough  did  provide  for  the  event  of  her  refusing  to  bring  her 
estate  into  settlement.  The  only  question  therefore  is,  whether  the 
Plaintiffs  are  entitled  to  12,000/.,  or  to  6000/.  only.  Upon  the  plan 
of  this  settlement,  so  long  as  both  estates  were  to  continue  vested 
in  the  same  person,  there  was  no  reason  to  provide,  that  each  estate 
should  bear  only  half  the  charge  :  but  as  soon  as  the  estates  should 
separate,  which  they  necessarily  would,  in  case  there  should  be  no 
son,  it  was  necessary  to  provide  for  that,  and  that  produced  the 
clause  in  the  creation  of  the  term  for  1000  years ;  which  is  not  in 
that  of  500  years  :  the  reason  applying  to  the  event  of  the  separa- 
tion of  the  estates  not  being  applicable  to  the  case  of  their  going  in 
the  same  channel.  The  mother  availing  herself  of  her  infancy,  the 
estates  have  separated.  The  eldest  son  is  protected  in  this  Court. 
It  was  upon  the  condition  of  his  having  both  estates  that  he  was 
to  be  subject  to  the  charge  of  12,000/.  by  this  contract ;  and  this 
attempt  is  to  impose  upon  him  the  double  charge ;  though  he  takes 
only  the  estates  of  his  father. 

The  Court  is  called  upon  to  execute  articles.     In  the  cases  alluded 

to  the  parents,  professing  to  mean  to  make  a  provision  for 
[*  716]     ♦  their  children,  execute  that  purpose  in  a  way,  that  leaves 

the  whole  in  their  own  power ;  and  in  the  eases  of  that 
sort  the  articles  have  been  reformed  against  the  &ther  or  mother. 
The  question  now  arises  between  infants :  the  eldest  son  at  least  as 
well  entitled  to  the  protection  of  the  Court,  and  as  much  the  ob- 
ject of  the  articles.  It  does  not  follow  from  the  provision  in  the  last 
clause,  that,  if  the  intention  of  these  parties  had  been  called  to 
this  point  more  particularly,  in  case  a  settlement  had  been  executed, 
they  would  not  have  provided,  that  in  the  event,  that  has  happened, 
the  whole  sum  should  not  be  raised.      Th^  language  of  the  limita- 
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tions,  especially  in  the  term  of  1000  years,  imports,  that  the  burthen 
was  to  be  borne  equaUy  by  the  tivo  estates :  but  it  was  not  thought 
necessary  to  make  an  express  provision  for  that  purpose,  so  long  as 
the  eldest  son  was  to  enjoy  both  estates.  ' 

Mr.  Richards  in  reply.  The  articles  certainly  are  prepared  in  a 
very  singular  manner ;  especially  as  to  the  trusts  of  the  term  of  1000 
years :  but  that  is  confined  to  the  single  case  of  failure  of  issue  male. 
Suppose,  the  estate  of  the  wife  had  been  recovered  by  a  paramount 
tide:  would  that  circumstance  take  away  the  provision  made  by  way 
of  portion  for  the  younger  children  ?  Suppose,  only  a  small  part  of 
the  estate  had  been  so  taken  away,  a  circumstance,  that  must  fre-» 
quently  have  happened :  has  the  eldest  son  ever  set  up  a  claim  to 
an  abatement  against  the  younger  children  ?  If  the  Defendant  is 
right,  he  must  be  entitled  to  an  abatement  in  such  a  case  ;  the  com- 
putation going  upon  what  the  eldest  son  is  to  take.  The  younger 
children  are  purchasers  of  the  portion  affecting  every  acre  in  the  set- 
tlement. The  mother  in  this  respect  is  an  adverse  claimant.  This 
is  certainly  a  hard  case  upon  the  Defendant :  the  value  of  the  estate 
being  very  little  beyond  12,000/. :  but  he  is  in  the  nature  of  a  lega-> 
tee.  This  is  like  the  case  of  a  joint  covenant  to  raise  a  sum  of 
money ;  upon  which  either  may  be  sued  for  the  whole,  and  have  his 
remedy  for  a  contribution  against  the  other. 

In  Harvey  v.  Ashky  (1)  Lord  Hardwicke  with  reference  to  this 
point  (2)  states  the  difference  between  agreements  on  marriage  and 
other  agreements ;  that  upon  the  former  the  non-performance  on 
one  part  should  be  no  impediment  to  the  children's  receiving  the 
full  benefit  of  the  settlement ;  for  the  children  considered 
as  purchasers  ^'are  entitled  to  all  the  benefit  of  the  uses  [^'TIT] 
under  the  settlement,  notwithstanding  there  has  been  a 
failure  on  one  side.  The  question  certainly  is,  what  was  the  inten- 
tion in  a  given  case ;  supposing  it  to  have  been  at  all  in  contempla- 
tion. It  is  evident  from  the  last  clause,  they  supposed,  Mrs.  Clough 
might  not  assent  to  the  articles ;  there  is  nothing,  showing  the  inten- 
tion in  that  event  as  to  this  point ;  and  then  the  words  must  have 
their  course.  It  is  not  enough  to  ask,  what  they  would  have  done, 
if  this  had  been  particularly  pointed  out  to  their  contemplation ;  or 
if  the  instrument  had  been  made  on  better  advice. 

Feb.  3d.  The  Master  of  the  Roi«ls  [Sir  Richard  Pepper  Ar- 
den]  stated  the  case ;  and  delivered  his  opinion : 

In  the  suit,  instituted  upon  the  bill  filed  against  Mrs.  Clough, 
Lord  Thurlow  by  a  decree,  which  must  be  satisfactory  to  every  one, 
was  of  opinion,  that  an  infant  cannot  be  bound  by  any  article,  en- 
tered into  during  minority  as  to  her  real  estate  (a)  ;  but  may  refuse 


(1)  3  Atk.  607. 

(2)  3  Atk.  611. 

(a)  The  doctrine  of  the  text  is  sustained  by  many  subsequent  cases.  See  MU^ 
ner  v.  Lord  HarttDoodyWal,  18  Ves.  259;  Stmfardy,M'Lem,  3  Paige,  117; 
Cokodi  v.  Fergumm^  3  Desaus.  483;  Eagf/t  Fhrt  Co.  v.  i>< 6  Paige, 635;  Let- 
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to  be  bound,  and  abide  by  the  interest  the  law  casts  upon  her ;  which 
nothing  but  her  own  act  after  the  period  of  majority  can  fetter  or 
affect  (1).  The  husband  being  dead,  and  the  wife  stUl  persisting  in 
not  carrying  into  effect  the  articles,  from  which  she  was  absolved  by 
Lord  Thurlow's  decree,  the  two  younger  sons  have  now  filed  this 
bill ;  calling  on  the  Court  to  provide  out  of  the  estate  of  the  eldest 
son  the  whole  sum  of  12,000if. ;  and  insisting,  that,  where  parties 
covenant,  more  particularly,  where  a  husband  covenants  for  his  wife, 
for  the  purpose  of  making  a  provision  for  the  children,  though  the 
wife's  fortune  shall  not  be  carried  to  the  account,  so  as  to  form  part 
of  the  fund  (a),  yet  he  shall  in  that  case  make  good  the  provision 
out  of  his  own  funds ;  and  it  was  resembled  to  the  case  of  two  men 
covenanting  jointly  to  raise  a  given  sum  ;  in  which  case  it  is  very 

truly  said,  the  covenantee  has  nothing  to  do  with  the  con- 
[^718]     tribution  between  them;  but  he  ^'may  bring  his  action 

against  either ;  and  recover  the  whole  from  one ;  leaving 
him  to  his  remedy  against  the  other. 

It  is  said,  that  clause,  upon  which  my  opinion  principally  depends, 
providing,  that  in  case  of  failure  of  issue  male  the  portion  should  be 
raised  in  moieties  out  of  each  estate,  is  confined  to  that  particular 
event,  the  failure  of  issue  male ;  and  is  applicable  to  no  other  case. 
I  argue  very  differently  upon  that ;  for  who  are  the  contracting  par- 
ties ?  Really  and  substantially  the  children  of  the  marriage.  In 
truth  it  is  a  contract  between  the  husband  and  wife,  in  which  all 
the  children  are  considered  as  purchasers,  and  their  interests  are  as 
much  to  be  attended  to,  as  if  they  were  in  rerum  naiuray  stipulating 
for  themselves.  Then  the  eldest  son  is  just  as  much  an  object  as 
the  others  ;  and  it  is  strange  to  say,  the  effect  is  to  be  the  same  as 

ter  V.  FVazery  Ril.Ch.  76;  £^.  C.  2  Hill,  Ch.  541.  See  also  CwnUhen  v.  CamiharBj 
4  Bro.  C.  C.  (Am.  ed.  1844,)  512,  note  (c);  513,  note  {g);  2  Kent,  (5th  ed.) 
243-245;  4  ib.  55,etBeq.;  fViUiams  v.  ChiUy,  ante,  3  V.  545,  note  (a). 

A  release  of  dower  by  a.  feme  covert  infant  is  an  act  in  pais,  and  may  be  avoided 
on  her  arriving  at  full  age.  Ol^Bum  v.  Sale,  I  B.  Monroe,  77.  See  also  Jotui  v. 
Todd,  2  J.  J.  Marsh.  361 ;  Sanford  v.  M'Lean,  3  Paige,  117. 

As  to  other  acts  of  infants,  whether  void,  voidable  or  binding,  see  Durnford  v. 
Lane,  1  Bro.  C.  C.  (Am.  ed.  1844,)  114,  note  (6). 

(1)  Wooddes.'  453.  Upon  that  case  and  Candhera  v.  Caruthers,  4  Bro.  C.  C. 
500,  the  point  remained  in  doubt  after  the  decision  of  Drury  v.  Drwru,  5  Bro.  P. 
C.  570;  4  Bro.  C.  C.  505,  n.;  Co.  Lit  36  b.  note  7;  2  Eden,  39;  Wilson,  177; 
followed  by  Chitty  v.  Ckitbf,  ante,  vol.  iiL  545 ;  and  Smiih  v.  Smih,  ante,  189. 
The  result  of  those  authorities  is,  that  a  female  infant  may  be  barred  of  her  right 
to  dower  by  a  provision  by  way  of  jointure,  if  competent  and  certain.  [So  held 
in  M'Cartee  v.  Teller,  2  Paige,  511.  See  also  2  Kent,  (5th  ed.)  243, 244 ;  frUlumM 
v.  CkUty,  ante,  3  V.  545,  note  (a).1  Her  interest  in  money  also  may  be  bound  by 
agreement  on  her  marriage ;  as  otnerwise  the  husband  would  be  absolutely  entitled 
to  it  See  Mr.  Fonblanque's  note,  Treat  on  Eq.  vol.  L  74 ;  and  MUner  v.  Lord 
Haretpood,  post,  vol.  xviiL  259 ;  where  Lord  Eldon,  275,  declares  his  concurrence 
with  the  opinion  of  Lord  Northington  and  Lord  Thurlow  against  the  decision  in 
the  House  of  Lords.    CorM  v.  Corbet,  1  SiuL  &.  Stu.  612. 

(a)  Where  a  married  woman  joined  her  husband  in  a  deed  of  her  land  and  in 
the  covenant  of  warrantytherein,  she  wajs  held  not  to  be  bound  by  such  covenant, 
and  not  suable  on  it  fFadUigh  v.  Glines,  6  N.  Harop.  17 ;  CoUord  v.  Sunm,  7 
Mass.  291 ;  Sawyer  v.  Little,  4  Verrot.  414 ;  ^Idridge  v.  Bwltion,  3  Blackf.  201. 
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if  both  estates  had  been  joined,  as  the  articles  intended ;  and  then 
the  eldest  son  would  have  had  the  whole ;  and  the  meaning 
must  be  taken  to  be,  that,  if  ever  the  estates  are  divided,  as  they 
would  be  in  that  given  case,  one  estate  should  bear  one  moiety  of 
the  charge,  and  the  other  should  bear  the  other  moicfty ;  and  the 
reason,  why  it  was  not  provided  for,  except  in  that  case,  was  to  give 
the  eldest  son,  taking  both  estates,  the  choice  of  raising  it  out  of 
either.  Under  these  circumstances  I  will  not,  sitting  here,  and  the 
eldest  son  being  a  minor,  declare,  that  the  younger  children  are 
entitled  to  raise  out  of  the  husband's  estate  the  whole  sum  of  12,000/. 
I  cannot  so  declare,  without  totally  contradicting  the  articles,  and 
doing  essential  injury  to  the  eldest  son,  as  much  an  object  of  the  care 
of  this  Court  as  the  others  ;  and  these  articles  being  executory,  and 
therefore  only  to  be  carried  into  execution. 

Declare,  that  the  PlaintiiTs  are  entitled  to  the  interest  of  6000/. 
out  of  the  estates  of  their  fiither,  covenanted  by  him  to  be  settled. 

That  a  female  infant  is  not  bound  by  a  covenant,  (though  entered  into  on  occa- 
sion of  her  marriage,)  with  respect  to  herJredioldpTopeTtyf  but  that  her  personalty 
may  be  bound  by  the  agreement  of  her  parents  or  guardians,  on  her  behalf,  before 
her  marriage,  see,  ante^  note  1  to  Johnson  v.  BoyjSld,  1  V.  315. 


[•719] 
THE  MARQUIS  OF  HERTFORD  i;.  BOORE. 
ASTON  V.  BOORE. 

[1801,  Feb.  6.] 

A  VENDOR  cannot  come  at  anv  distance  of  time  for  a  performance :  but  upon  a 
bill,  filed,  fourteen  montlis  after  the  correspondence  upon  the  objections  to  the 
title  ceased  by  the  Defendant's  returning  no  answer  to  the  last  letter,  calling 
for  a  distinct  answer,  and  threatening  a  bill,  and  the  auctioneer  not  having 
been  called  on  to  return  the  deposit,  it  was  referred  to  the  Master,  (a) 

The  bill  was  filed  for  the  specific  performance  of  an  agreement 
for  the  purchase  of  an  estate.  Upon  the  25th  of  October  1792  the 
Defendant  purchased  by  auction  an  estate  at  Exning  in  the  county 

(a)  See  a  full  consideration  of  this  subject  of  delay  in  completing  purchase  in 
1  Sugden,  Vend.  &,  Purch.  (6th  Am.  ed.)  ch.  5,  §  1,  St,  a  See  also  JJoyd  v.  Col- 
ItU,  4  Bro.  C.  C.  (Am.  ed.  1844,)  469-472,  and  notes. 

In  Equity  time  may  be  dispensed  with,  if  it  be  not  of  the  essence  of  the  con- 
tract H^xtm  V.  ^tUd,  5  Cn^ch,  262 ;  Brashkr  v.  Gratz,  6  Wheat  207 ;  GMM 
V.  Jtxoett^  4  Greenl.  350 ;  Benedict  v.  Lmchj  1  Johns.  Ch.  370 ;  Gameii  v.  Macon^ 
6  Call,  308;  IVeUsv.  Smith,  2  Edw.  78;  Runnels  v.  Jackson,  1  How.  (Miss.) 
35a 

It  is  not  generally  deemed  to  be  of  the  essence  of  the  contract,  unless  the 
parties  have  expressly  so  treated  it,  or  it  necessarily  follows  from  the  nature  and 
circumstances  of  the  contract  2  Story,  £q.  Jur.  §  776,  and  numerous  cases  cited 
in  the  note. 

If  circumi^tances  of  a  reasonable  nature  have  disabled  the  party  from  a  strict 
compliance ;  or  if  he  comes  recenii  facto  to  ask  for  a  specific  performance,  the 
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of  Stafford,  belonging  to  the  Marquis  of  Hertford,  for  7802. ;  and 
paid  a  deposit  of  5  per  cent.  By  the  conditions  of  sale  the  remain- 
der of  the  purchase-money  was  to  be  paid,  and  the  conveyance  ex- 
ecuted, on  or  before  the  5th  of  April  following.  The  abstract  was 
delivered  on  the  26th  of  February ;  and  objections  were  taken  to 
the  title  by  the  Defendant's  solicitor,  as  not  covering  the  whole  of 
the  premises  described  in  the  particular.  Upon  that  subject  a  cor- 
respondence took  place  between  the  solicitors ;  beginning  upon  the 
15th  of  April  1793.  The  vendor  went  upon  evidence  of  uninter- 
rupted possession  for  sixty-seven  years  of  the  acres  in  question,  and, 
since  1749,  under  a  receiver  appointed  by  the  Court.  The  corres- 
pondence, as  it  appeared  in  evidence  by  admission  continued  down 
to  the  3d  of  December  1793 ;  and  the  Plaintiff's  solicitor  by  a  let- 
ter, dated  the  29th  of  November  1793,  threatened  to  file  a  bill ; 
which  was  not  actually  filed  till  the  25th  of  January  1796. 

The  Defendant  by  his  answer  submitted  upon  the  correspondence, 
that  by  the  conduct  of  the  Plaintiffs  and  their  inability  or  neglect 
to  show  a  good  title  to  the  premises  the  Defendant  has  suffered  ma- 
terial inconvenience;  having  purchased  the  premises  for  his  resi- 
dence ;  and  that  he  was  induced  to  consider  the  contract  abandoned ; 
and  that  at  this  distance  of  time  and  under  the  circumstances  he 
ought  not  to  be  compelled  to  perform  it. 

At  the  hearing  the  Plaintiffs  proved  a  continuance  of  the  corres- 
pondence down  to  November  1794 ;  in  which  month  the  last  letter 
was  written  by  the  Plaintiff's  solicitor ;  calling  for  a  distinct  answer ; 
and  saying,  that  otherwise  he  must  be  under  the  necessity  of  filing 
a  bill.  To  that  letter  no  answer  was  returned  by  the  Defendant, 
nor  was  any  notice  given  to  the  Plaintiff,  that  he  considered  the 
contract  abandoned :  nor  had  he  brought  any  action  for  the  deposit ; 

which  still  remained  in  the  hands  of  the  auctioneer. 
[•720]         ^The  Attorney  General,  [Sir  John  Mitford],  and  Mr. 
Fonhlanqoiy  for  the  Plaintiffs. 

Mr.  Piggott  and  Mr.  Raynsford,  for  the  Defendant.  The  delay, 
that  occurred,  since  the  bill  was  filed,  certainly  was  accidental ;  pro- 

8uit  is  treated  with  indulgence,  and  ^nerally  with  favor  by  the  Court  But  then 
in  such  case  it  should  be  clear  that  Uie  remedies  are  mutual,  and  that  the  chance 
of  gain  by  delay  is  not  all  on  one  side  and  that  of  loss  all  upon  the  other.  See 
•^Oey  V.  UtschampSy  13  Ves.  228;  JRoffers  v.  Saunders,  16  Maine,  99,  100;  Bra- 
shier  v.  OraiZy  6  Wheat  539 ;  Fonbl.  Eq.  b.  1,  ch.  6,  §  12,  note  (c). 

It  should  also  be  clear,  that  there  has  been  no  change  in  circumstances  affect- 
ing the  character  or  justice  of  the  contract  Pratt  v.  Law,  9  Cranch,  456,  493, 
4M ;  Mtdu  Bank  of  Mexandria  v.  Iflfnn,  1  Peters,  383 ;  Tavlor  v.  Lov^oorthy  14 
Peters,  172 ;  and  that  compensation  for  the  delay  can  be  mlly  and  beneficially 

r'ven.     Pratt  v.  LaWf  ntpra.     See  farther  upon  this  subject,  2  Story,  Eq.  Jur. 
776,  and  notes. 

For  other  cases  and  circumstances,  which  are  said  to  render  time  of  the  essence 
of  the  contract,  see  Crifin  v.  Heermance,  1  Clarke,  133 ;  Fodls  v.  Carpenter^  1 
Dev.  &  Bat  277;  Rosters  v.  Saunders,  16  Maine,  92, 97-100;  Goodwin  v.  Lyim, 
4  Porter,  Eq.  297;  Hayts  v.  Halt,  ib.  374;  5bott  v.  FiddM,  8  Ohio,  92;  Ikmr  v. 
Gibhes,  1  Bai.  Eq.  371 ;  Wdls  v.  SmiJOi,  7  Paige,  22;  mi  v.  School  Districi,  fft. 
17  Maine,  316.  See  farther  i^ote  v.  Curteisj  4Bro.  C.  C  329 ;  Mumany.  Rt^era^ 
ib.  308,  and  noite  (a). 
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ceeding  from  the  derangement  of  the  affidrs  of  the  Defendant's  so- 
licitor; who  absconded  some  time  ago.  No  advantage  therefore 
can  be  taken  of  that.  But  the  time,  that  elapsed  previously  to  the 
filing  of  the  bill  from  the  termination  of  the  correspondence,  was  a 
period  of  fourteen  months ;  which  is  quite  a  sufficient  answer  to  the 
bill  witliin  the  principle  established  by  Harrington  v.  Wheeler  (1) 
and  Lloyd  v.  CoUett  (2).  The  observation  (3)  of  the  Master  of  the 
Rolls  in  Fordyce  v.  Ford^  that  he  hopes,  it  will  not  be  gathered  from 
hence,  that  a  man  is  to  enter  into  a  contract,  and  think,  that  he  is 
to  have  his  own  time  to  make  out  his  title,  applies  particularly  to 
this  case. 

The  Attorney  Oeneraly  [Sir  John  Mitford]^  in  reply.  In  all 
those  cases,  in  which  the  Court  held,  that  the  vendor  had  not  a 
right  to  compel  a  performance  of  the  contract,  he  had  not  produced 
a  title.     In  this  case  a  good  title  was  made  early. 

Lord  Chancellor  [Loughborough].  I  am  very  much  indined 
to  the  general  idea  adopted  in  these  cases ;  that  a  vendor  is  not  to 
come  at  any  distance  of  time :  but  in  this  case  they  took  steps  with 
expedition;  put  the  Defendant  in  possession  of  the  abstract;  to 
which  objections  were  taken;  whidh  might  have  been  obviated. 
Every  thing  was  done  by  the  PlaintifTs  to  avoid  a  suit :  the  last  act, 
calling  for  a  distinct  answer  ;  and  saying,  that  otherwise  they  must 
be  under  the  necessity  of  filing  a  bill.  They  take  a  good  deal  of 
time  upon  that :  but  one  can  easily  imagine,  circumstances  might 
have  happened,  that  would  have  made  it  peevish  to  have  done  it 
immediately. 

I  do  not  think,  I  can  avoid  sending  this  to  the  Master. 

That  laches  may  preclude  a  party  from  insisting  on  specific  performance  of  an 
agreement,  which  might  have  been  enforced  had  he  shown  due  promptitude,  see, 
arile^  note  2  to  Eaton  v.  Lyoriy  3  V.  698 ;  and  to  the  authorities  there  cited,  add 
CrofUm  V.  Ormaby^  2  Sch.  &  Lef.  604 :  if  neither  party  take  any  timely  step  to 
quicken  the  other,  this  may  amount,  on  both  sides,  to  an  acquiescence  in,  and 
waiver  of,  the  delay.  Janes  v.  Pridx^  3  Anstr.  925 ;  Pineke  v.  Curteis,  4  Brown, 
332. 


(1)  Aide,  voL  iy.  6^. 


(2J  4  Bro.  C.  C.  469,  axOe,  vol.  iv.  689 ;  see  the  note,  691 ;  Omtrod  v.  Hardman^ 
Gvest  V.  Hoftfray,  vast,  722,  8ia  In  MUward  v.  Earl  Thanet,  at  the  Rolls, 
March  the  24th,  1801,  the  bill  for  a  specific  performance  was  dismissed.  The  par- 
ties differed  as  to  the  construction  of  the  agreement ;  and  the  bill  was  delayed 
for  seven  years.  Lord  Alvanley,  then  Master  of  the  Rolls,  observed,  that  Lord 
Kenyon  was  the  first,  who  set  himself  against  the  idea,  that  had  prevailed,  that, 
when  an  agreement  was  entered  into,  either  party  might  come  at  any  time ;  but 
that  it  is  now  perfectly  known,  that  a  party  cannot  call  upon  a  Court  of  Equity 
for  a  specific  performance,  unless  he  has  shown  himself  ready,  desirous,  prompt 
and  eager. 

(3)  f  Bro.  C.  C.  498.. 


721  SMITH   V.  SUtTH.  [1801. 

SMITH  i;.  SMITH. 

[Rolls.— 1801,  Feb.  9.] 

Monet  laid  out  by  the  intestate  on  repairs  of  houses,  which  descended  to  his 
eldest  son,  as  heir,  is  not  an  advancement,  to  be  brought  into  hotchpot  under 
the  statute :  otherwise,  if  the  houses  had  been  given  to  the  son  in  the  father's 

life. 

A  QUESTION  arose  upon  exceptions  to  the  Master's  report ;  whether 
the  sum  of  587/.  125.  6d.y  paid  by  the  intestate  for  repair  of  houses, 
was  paid  to  the  Defendant,  his  eldest  son,  as  an  advancement ;  and 
was  therefore  to  be  brought  into  hotchpot,  under  the  Statute  of  Dis- 
tributions (1) :  the  Plaintiff,  the  son  of  the  younger  son  of  the  in- 
testate, alleging,  that  the  houses,  upon  the  money  was  expended, 
were  given  by  the  intestate  in  his  life-time  to  the  Defendant ;  and 
did  not  descend  to  him  as  heir.  The  Defendant  produced  evidence 
of  the  intestate's  promise  to  repair :  and,  the  Master's  report  stating, 
that  the  said  sum  was  paid  as  an  advancement,  took  the  exception, 
on  the  ground  that  the  money  was  paid  by  the  intestate  in  conse- 
quence of  his  promise ;  and  the  houses  on  his  death,  which  hap- 
pened after  the  repairs  were  done  and  the  money  paid,  descended 
to  the  Defendant,  as  his  eldest  son  and  heir. 

Mr.  Piggotty  in  support  of  the  Exception,  was  stopped  by  the 
Court 

Mr.  Wooddeson  and  Mr.  Taunton,  for  the  Report  cited  Edwards 
V.  Freeman  (2),  as  an  authority,  that  even  a  portion  depending  on  a 
contingency  must  be  brought  into  hotchpot ;  and  upon  the  evidence 
contended,  that  these  houses  were  the  property  of  the  Defendant  by 
gift  in  his  father's  life. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I  am 
afraid,  I  am  not  at  liberty  to  decide  in  favor  of  the  infant  cliild  of 
the  younger  son ;  unless  the  intestate  had  irrevocably  parted  with 
the  premises.  I  agree,  if  he  had  vested  that  estate  in  his  son,  and 
afterwards  given  him  a  sum  of  money  to  ameliorate  it,  that  would 
have  been  an  advancement :  but  as  he  did  not  part  with  the  estate, 
I  do  not  apprehend,  under  the  words  of  the  Statute  this  money  laid 
out  upon  it  could  be  an  advancement.  Suppose,  he  had  made  a 
will ;  and  given  the  houses  away  from  his  son ;  or  sold  them.  At 
his  death  he  might,  if  he  thought  fit,  have  given  them  to  any  one 
else ;  and  therefore  laying  out  this  money  upon  them  du- 
[*722]  ring  his  life  was  no  advancement  *  to  the  son.  Then  at 
his  death  they  descended  to  the  eldest  son  with  the  ameli- 
oration as  heir  at  law.  Under  the  circumstances  therefore  this  can- 
not be  considered  an  advancement  to  the  eldest  son. 

The  exception  was  allowed. 

The  fifth  section  of  the  statute  22  and  23  Car.  11.  c.  10,  (commonly  called  the 
Statute  of  Distributions,)  after  providing  that,  before  a  final  distribution  of  an  in- 

(1)  22  &  23  Char.  n.  c.  10. 

(2)  2  P.  Wnw.  435. 
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testate's  effects  taJces  place,  any  advaaceznent  made  b^  him  in  his  life-time  to  his 
children,  shall  be  brought  into  notch-pot,  makes  a  distmction  in  favor  of  the  heir, 
who  is  to  take  an  equal  part  in  the  distribution,  with  t^ie  rest  of  the  intestate's 
children,  without  any  consideration  of  the  value  of  any  land  which  he  hath  by 
descent,  or  otherwUe^  from  the  intestate.  But  it  is  only  as  to  real  estate  that  the 
heir  at  law  is  exempted  by  the  statute  from  bringing  into  hotch-pot  any  advances 
made  to  him  in  his  father's  life-time ;  if  the  heir  have  received  any  advancement 
by  money  or  personal  estate  of  anv  kind,  that  is  to  be  reckoned  as  part  of  his  share. 
PraU  V.  PraU^  Fitzgibb.  84 ;  Anonymmu  catty  2  Freem.  190.  It  seems,  that 
where  any  child  takes  under  his  father's  will  part  of  the  testator's  personal  estate, 
and  there  is  an  intestacy  as  to  the  residue,  the  child  can  take  a  share  of  that,  with- 
out bringing  into  hotch-pot  what  he  took  under  the  will ;  though  it  ia  now  under- 
stood to  be  settled  law,  tiiat  what  is  taken  under  a  will  must  be  deemed  an  ad- 
vancement in  the  life-time  of  the  testator ;  Ondow  v.  Mtehdl^  18  Yes.  494 ;  Leake 
.  V.  Leal^  10  Yes.  480;  Godding  v.  Haverfidd,  JlfClel.  357;  but  Lord  Eldon 
thought  that,  to  such  advancements,  the  provision  of  the  statute,  as  to  bringing 
into  hotch-pot,  did  not  apply.  TwUden  v.  Twisden,  9  Yes.  ^26.  Of  course, 
though  what  a  child  takes  under  his  parent's  will,  is,  for  all  other  purposes,  held 
to  be  an  advancement  made  in  the  parent's  life-time,  what  the  child  takes  under 
the  parent's  intestacy  can  never  be  so  considered.  OnMaw  v.  JMuslkctt,  and  3\mf- 
den  V.  Twiaden,  vbi  supra. 


BUCHANAN  v.  HAMILTON. 

[1801,  Feb.  11.] 

Oirz  of  three  trustees  under  an  Act  of  Parliament  being  gone  abroad,  and  having 
released,  there  being  no  provision  for  the  change  of  trustees,  upon  a  bill  it  was 
referred  to  tiie  Master  to  appoint  a  new  trustee. 

An  Act  of  Parliament  was  obtained  for  the  sale  of  estates  which 
were  settled  upon  various  limitations  in  strict  settlement :  the  incum- 
brances exhausting  the  rents  and  profits.  The  Act  vested  the  estates 
in  three  trustees,  upon  trust  to  sell,  &c. :  but  there  was  no  provision 
made  for  the  change  of  trustees.  Mr.  Scott,  one  of  the  trustees, 
being  appointed  Attorney  General  of  Canada,  executed  a  release 
and  went  to  Canada ;  and  under  these  circumstances  the  bill  was 
filed  against  the  two  remaining  trustees :  praying  a  reference  to  the 
Master  to  appoint  a  new  trustee.     No  opposition  was  made. 

Mr.  BeUy  for  the  Plaintifls,  said,  this  was  the  common  case.  The 
legal  estate  was  in  the  trustees ;  and  the  trustee,  who  had  gone 
abroad,  had  released. 

Lord  Chincellor  [Loughborough]  referred  it  to  the  Master  to 
appoint  a  new  trustee.  

See  the  note  to  MUlard  v.  Eiprt^  3  Y.  94.' 
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IN  THE  DUCHY  COUHT  OF  LANCASTER. 

Chambre,  Justice.    Graham,  Baron. 


OMEROD  V.  HARDMAN. 
[1800,  June  18.    1801,  Jan.  27 ;  Feb.  7, 14.] 

Appeal  to  the  Chancellor  of  the  Duchy  of  Lancaster  from  a  decree  of  the  Vice- 
Chancellor,  dismissing  the  bill,  affirmed  by  him  on  a  rehearing  on  the  petition 
of  the  Plaintiff. 

Bill  for  specific  performance  of  a  contract  for  sale  of  an  estate  upon  various  ob- 
jections to  the  title  dismissed  in  the  first  instance  without  a  reference,  (a) 

Specific  peiformance  not  of  right,  but  in  the  discretion  of  the  Court,  (6)  [p.  734.] 

An  estate  having  once  borne  a  charge  in  favor  of  legatees  or  creditors  is  dis- 
charged ;  though  the  fund  has  been  misapplied  by  the  trustees,  £p.  796.] 

The  time  for  performance  of  a  contract  is  material,  (c)  [p.  736.] 

Lawrence  Taylor,  seised  to  him  and  his  heirs,  on  the  Ist  of 
November,  1788,  for  more  effectually  securing  the  payment  of  his 

just  debts  and  other  purposes  surrendered  to  the  use  of 
p  723]     Benjamin  *  Wilson  and  the  Plaintiff  and  the  survivor  and 

his  heirs,  to  stand  fined  and  seised  of  the  premises  upon 
the  uses  and  trusts  mentioned  by  indentures  of  equal  date. 

By  those  indentures,  between  Lawrence  Taylor  and  the  trustees, 
the  trusts  are  declared  ;  that  they  should  with  all  convenient  speed 
absolutely  sell  and  dispose  of  the  same  by  auction  or  otherwise  for 
the  best  price,  that  could  be  got  for  the  same :  or  if  the  said 
feoffees  should  be  mindful  to  raise  money  on  all  or  any  part  of  said 
premises  by  way  of  mortgage,  and  not  to  sell  or  dispose  of  the  same, 
they  should  have  power  to  raise  so  much  money  as  should  be  thought 
necessary  by  way  of  mortgage  on  all  or  any  part  of  said  prem- 
ises for  the  uses  and  trusts  after  mentioned :  namely,  so  much  as 
should  be  thought  sufficient  to  pay  off  and  discharge  all  the  just 
debts  of  Lawrence  Taylor,  after  all  his  personal  estate  and  effects 
should  have  been  applied. iii  discharge  thereof;  and  also  that  tlie 
feoffees  should  receive  the  rents,  issues  and  profits,  of  the  premises, 

(a)  When  there  is  a  doubt  about  the  title,  it  is  usually  inferred  to  a  Master  for 
examination  and  report  Pierce  v.  NkhoUy  1  Paige,  246;  M^ Combe  v.  Wright^  4 
Johns.  Ch.  659,  670. 

(6)  See  Cooper  v.  Denne,  Denne  v.  Cooper^  anU^  1  Ves.  565,  note  (a),  and  cases 
cited.  And  the  Court  will  not  decree  a  specific  performance,  where  there  is  a 
doubtful  title.  &  C.  4  Bro.  C.  C.  80,  (Am.  ed.  1844,)  88,  note  (a),  and  cases  cited 
on  the  subject  of  doubtful  or  defective  title.  See  also  to  the  same  point  Roakt  v. 
Rddj  ante,  647,  note  (a),  and  cases  cited. 

(c)  The  cases  to  this  point  are  cited  in  note  (al  to  Marquis  of  Hereford  v.  Boort^ 
^sUm  v.  Boore^  ante,  719;  1  Sugden,  Vend.  &  Purch.  (6th  Am.  ed.)  ch.  5,  §  1,  2, 
3,  p.  293,  [408]  d  seq. ;  J^ewnum  v.  Rogers,  4  Bro.  C.  C.  (Am.  ed.  1844,)  393,  and 
note  (a). 
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and  keep  down  the  interest  yearly,  as  it  should  become  due ;  and, 
after  payment  thereof  and  the  expenses  of  the  trust,  pay  Lawrence 
Taylor  202.  a  year  during  his  life ;  12/.  a  year  to  his  wife  for  life 
in  bar  of  dower,  if  she  should  choose  to  accept  the  same  ;  and  not 
otherwise  ;  10/.  a  year  to  his  son  James  Taylor  during  his  life ;  to 
his  daughter  Mary,  the  legal  interest  of  400/.  (1),  payable  yearly 
at  the  expiration  of  eighteen  months  from  his  decease  during  her 
life  ;  and  in  case  she  should  leave  any  child  or  children,  then  the 
interest  thereof  to  be  paid  towards  maintenance  and  education,  of 
him,  her,  or  them,  till  the  youngest  should  attain  the  age  of  twenty- 
one  ;  and  then  the  said  sum  of  400/.  to  be  equally  divided  among 
them,  share  and  share  alike;  and  in  case  they  should  all  die  before 
the  youngest  son  should  attain  twenty-one,  then  the  said  sum  of 
400/.  to  cease  and  sink  into  the  said  premises ;  and  after  payment 
and  satisfaction  of  all  the  said  debts,  annuities  tand  charges,  to  pay 
the  overplus  money  yearly  remaining  out  of  the  rents  and  profits 
and  other  effects,  that  should  remain  in  their  hands,  unto  his  son 
Lawrence  Taylor  and  his  assigns ;  and  when  the  said  trusts  should  be 
fully  ended  and  satisfied,  to  surrender  all  said  premises,  which  should 
not  be  sold,  to  his  said  son  Lawrence  Taylor,  his  heirs  and  assigns 
for  ever. 

•Lawrence  Taylor  died  in  1797.  Soon  after  his  death  [•  724] 
the  Plaintiff,  the  surviving  trustee,  entered  into  a  contract 
in  writing  with  the  Defendant,  executed  on  the  5th  of  October, 
1797,  to  sell  him  the  trust  estates  for  the  sum  of  1680/.,  to  be  paid 
on  or  before  the  1st  of  May  next  after  the  execution  of  a  good  title ; 
and  on  the  7th  of  July,  1798,  the  bill  was  filed  in  the  Court  of 
Chancery  of  the  County  Palatine  of  Lancaster  against  the  purchaser 
for  a  specific  performance  of  that  contract. 

When  the  cause  was  heard,  James  Taylor,  the  second  son,  was  a 
lunatic ;  and  had  been  so  for  many  years.  The  widow  was  living ; 
and  the  daughter  Mary  still  unmarried.  In  1790  the  trustees  had 
made  a  mortgage,  comprising  the  premises  afterwards  sold  to  the 
Defendant,  but  not  confined  to  them,  for  1700/.  and  from  an  account 
in  evidence  it  appeared,  but  not  distinctly,  that  they  had  previously 
sold  some  part  of  the  premises. 

The  Defendant  took  possession  of  such  part  of  the  lands  as  were 
in  possession  of  the  widow,  except  the  buildings,  being  about  three 
sevenths  of  the  whole,  and  continued  in  possession  till  May,  during 
which  time  he  exercised  acts  of  ownership ;  letting  off  part ;  dig- 
ging, planting ;  and  impounding  a  cow  trespassing  on  the  premises. 
The  heir  having  about  the  same  time  got  into  possession  of  the 
house  with  the  widow,  the  purchaser  required  an  abstract ;  which 
was  delivered  in  March ;  and  then  he  objected  to  proceed  in  the 
contract. 

The  general  ground  of  objection  taken  by  the  Defendant,  that  the 
Plaintiff  could  not  make  a  good  title,  rested  upon  the  following 

(1)  The  expression  was  "  the  legal  interest  of  40W.  a  year." 
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points:  that  upon  the  construction  of  the  deed  the  trustees,  haying 
mortgaged,  had  no  power  to  sell :  the  want  of  the  usual  clause,  that 
the  receipt  of  the  trustees  shall  discharge  the  purchaser ;  the  charges 
in  favor  of  the  widow,  children  and  grand-children  ;  that  the  widow 
had  not  waived  her  dower,  and  accepted  the  annuity ;  the  possession 
taken  by  the  heir  against  the  consent  of  the  purchaser ;  that  the  heir 
and  widow  were  not  parties ;  and  that  the  possession  had  not  been 
delivered  according  to  the  actual  agreement.  With  respect  to  that 
objection  the  answer  stated,  that  it  was  at  the  same  time  agreed, 
though  not  made  part  of  the  written  agreement,  that  the 
[^725]  Defendant  should  be  let  into  possession  of  the  *  meadow 
on  the  2d  of  February,  of  the  arable  and  pasture  on  the 
25th  of  March,  and  of  the  housing  and  building  on  the  1st  of  May ; 
being  the  usual  times  in  that  country  for  the  purchasers  to  take  pos- 
session. The  Defevdant  also  stated,  that  he  believes  there  wiU  be 
a  deficiency  to  answer  the  charges. 

The  bill  was  dismissed  by  the  Vice  ChanceUor  with  costs.  The 
Plaintiff  being  dissatisfied  with  that  decree,  the  cause  was  upon  his 
petition  re-heard  before  the  Vice  Chancellor ;  and  the  decree  affirmed 
on  the  13th  of  June,  1799. 

The  Plaintiff  then  appealed  to  the  Chancellor  of  the  Duchy  (\)  ; 
and  on  the  18th  of  June,  1800,  the  Earl  of  Liverpool,  Chancellor, 
said,  he  had  understood,  a  doubt  had  arisen  respecting  the  jurisdic- 
tion of  the  Duchy  Court  at  Westminster  to  review  the  decree  of  the 
Vice  Chancellor  at  Lancaster :  but  a  search  had  been  made  in  the 
records  of  the  Court,  which  left  no  doubt,  that  the  Court  had  such 
appellate  jurisdiction  (2). 

The  appeal,  being  then  adjourned,  came  on  again  before  Cuambre, 
Jutticef  and  Graham,  Baron. 

(3)  Mr.  P^^o^^  and  Mr.  Skanley,  for  the  Plaintiff.  Upon  a  bill  for 
specific  performance  of  a  contract  it  is  not  necessary  to  bring  before 
the  Court  any  other  persons  than  the  parties  to  the  contract;  and 
the  usual  course  is  upon  a  reference  to  t/ie  Master  for  him  to  report 
what  is  necessary  to  be  done,  and  who  should  do  it,  under  the  direc- 
tion of  the  Court,  and  for  that  purpose,  that  such  persons  should  be 
made  parties.  The  objections  made  by  this  Defendant  are  such  as  it 
is  the  usual  course  to  refer  to  the  Master.  In  a  case  before  Sir 
Thomas  Sewell,  and  afterwards  upon  a  rehearing  before  Lord  Thur- 
low,  where  a  purchaser  had  been  kept  out  of  possession  many  years 
by  the  unlawful  possession  of  a  person,  who  had  conveyed  his  estate 
to  trustees  to  sell,  that  was  not  considered  a  sufiicient  ground  for 

(1)  In  Broum  v.  Higgay  in  Chancery,  Sittings  after  Trinity  Term,  1801,  Lord 
Eldon,  Chancellor,  expressed  great  doubt,  whether,  after  a  decree  at  the  Rolls, 
affirmed  upon  a  rehearing  at  the  Rolls,  between  the  same  parties,  the  unsucce^fbl 
par^  can  appeal  to  the  Lord  Chancellor.  A  search  was  made ;  and  no  instance 
could  be  found.  The  appeal  however  was  heard :  post,  vol.  viii.  561.  See  xvL 
214;  M'lnto^y.  ToumMen^ xvL 330 ;  IVx  v.  JlfocreM, 2 Cox,  1581 ;  Haiipr.  Jur. 
Tracts,  451;  Blackburn  v.  Janon,  2  Ves.  &  Bea.  359. 

(2)  Said  1  Vem.  443,  Mduon  v.  Hindmanhj  to  be  by  Act  of  Parliament 

(3)  The  arguments  ix  rdaHone, 
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withholding  the  reference  to  the  proper  officer  to  inquire  into  the 

validity  and  circumstances  of  the  objection,  with  a  view  to 

enforce  performance  of  the  contract.    The  reference  •  is,     [•  726] 

to  inquire,  whether  the  vendor  can  himself  make  a  good 

title,  or  has  the  means  of  compelling  others,  who  ought  to  join  with 

him  in  making  such  title,  so  to  do.      Cooper  v.  Denne  (1)  came  on 

upon  the  Master's  report,  after  a  reference  had  been  direction. 

Serjeant  Clayton  and  Mr.  Hallf  for  the  Defendant.  Upon  the 
answer  and  the  evidence  all  the  necessary  facts  are  before  the  Court ; 
and  a  reference  for  the  purpose  of  any  farther  information  is  useless. 
No  circumstance,  that  has  occurred  since  the  original  hearing,  ought 
to  form  any  ingredient  in  the  judgment  to  be  pronounced.  No  ad- 
vantage therefore  can  be  taken  of  the  recovery  in  ejectment  against 
Lawrence  Taylor  the  son  since  the  original  decree.  The  facts  as 
disclosed  on  the  pleadings,  justify  the  decree ;  showing,  that  the 
vendor  could  not  make  a  good  title.  If  a  cloud  appears  upon  the 
title,  that  will  justify  a  dismission  of  the  bill ;  and  this  title  is  liable 
to  various  objections.  Possession  was  not  deKvered  according  to 
the  parol  agreement ;  which  must  be  taken  into  consideration,  upon 
the  authority  of  The  King  v.  The  Lihabitantt  of  Laindon  (2) : 
where  it  was  decided,  that  a  parol  agreement  may  constitute  an  in- 
t^^  part  of  a  written  agreement ;  or  that  one  agreement  may  be 
part  parol  and  part  written.  The  deed  empowers  the  truiTtees  to 
sell  or  mortgage,  in  the  alternative.  They  did  mortgage  in  1789; 
and  they  now  contend,  that  a  power  remained  in  them  to  sell  in 
1798.  If  sufficient  money  has  been  once  raised  to  pay  the  debts, 
&c.  more  cannot  be  raised  by  the  trustees  under  the  trust :  however 
that  money  has  been  applied.  That  was  decided  by  the  House  of 
Lords  (3) :  the  land  having  once  bcHrne  the  burthen  by  raising  the 
money  is  discharged.  The  answer  puts  the  point  io  issue ;  whether 
sufficient  money  has  been  raised ;  and  the  heir  by  his  entry  on  the 
trustee  claimed  the  estate  as  his. 

Another  objection  arises  as  to  the  the  application  of  the  mortgage 
money.  There  is  no  clause  of  indemnity.  If  the  fund  is  only  a 
secondary  fiind,  the  purchaser  is  required  to  see,  that  the  primary 
fund  has  been  applied :  Culpepper  v.  A»ton  (4).  Here  the  trust  is 
to  raise  so  much  only  as  the  personal  estate  will  not  pay.  The  pur- 
chaser therefore  purchases  at  his  peril.  He  is  not  to  be  compelled 
to  take  a  title,  that  would  or  might  subject  him  to  a  Chan- 
cery *  suit.  In  this  case  there  could  not  be  an  inquiry  as  [*  727] 
to  that ;  for  all  the  necessary  parties  were  not  before  the 
Court;  and  therefore  could  not  be  concluded  by  any  inquiry  in 
this  cause.  The  heir  at  law  is  not  before  the  Court.  The  second 
son  is  a  lunatic ;  and  the  interests  of  the  daughter  and  her  children 

(1)  4Bro.C.C.  80;  an/e,  vol  l565;  and  the  note, 567;  ittcOre  t.  JEuU, ante, 
647. 
(3)  8  Term  Rep.  B.  R.  379. 
(3)  wAioiMMoiif,  1  Salk.  153. 
4  2  Ch.  Ca.  115, 231. 
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cannot  be  provided  for  in  this  suit.  It  was  decided  in  the  Court  of 
Chancery  in  Jtoie  v.  Cattand(l)y  that,  where  there  is  a  doubt  on 
the  title,  though  the  Court  is  against  that  doubt,  a  purchaser  shall 
not  be  compelled  to  take  the  title.  The  heir  at  law,  the  annuitants, 
and  the  widow,  have  been  throughout  treated  as  unnecessary  par- 
ties. 

Another  objection  respects  the  time,  at  which  the  agreement  ought 
to  have  been  completed.  That  the  time  is  material  is  now  clearly 
settled :  Lloyd  v.  CoUeit  (2) :  Forrest  v.  Elwei  (3).  It  is  a  mon- 
strous proposition,  that,  because  the  Defendant  did  not  abandon  the 
contract  on  the  day,  on  which  it  ought  to  have  been  performed,  not 
having  delivered  up  again  possession  till  a  few  days  afterwards,  he 
should  now  be  held  absolutely  concluded  thereby. 

Chambre,  Justice.  Supposing,  there  is  an  inflexible  rule,  that 
the  Court  cannot  examine  into  the  title  in  the  first  instance,  but  must 
wait  for  the  Officer's  report,  that  is  a  complete  answer  to  the  Defen- 
dant's case.  But,  supposing,  there  is  no  such  rule  absolutely  inflex- 
iUe,  and  there  is  an  incurable  defect  of  title,  admitted  on  all  hands, 
may  not  the  Court  dispose  of  the  suit  in  the  first  instance ;  and  is  a 
purchaser  to  be  compelled  to  take  a  title  liable  to  such  incumbrances 
as  the  annuity  for  the  lunatic  and  the  provision  for  the  unborn  chil- 
dren of  the  daughter,  on  any  terms  of  indemnity  whatever  ? 

Mr.  Piggottf  in  reply.  I  do  not  contend,  that  of  necessity  and 
invariably  there  must  be  a  reference ;  admitting,  tliat,  where  it  has 
incontestably  appeared  to  the  Court,  either  in  the  first  instance,  or 
after  a  reference,  that  a  title  such  as  a  purchaser  ought  to  be  com- 
pelled to  take,  cannot  be  made  to  him,  such  a  decree  as  has  been 
made  in  this  cause  is  proper.  But,  where  the  objections  are  such  as 
are  of  course  to  be  referred,  namely,  such  as  may  be  removed,  as  in 
this  case  by  providing  for  the  incumbrances,  or  procuring 
[•728]  the  *  concurrence  of  all  parties,  whom  such  officer,  to 
whom  the  reference  is  made,  shall  find  necessary  for  the 
security  of  the  purchaser,  such  a  decree  is  contrary  to  all  experience, 
and  the  practice  of  all  Courts  of  Equity. 

The  objections  raised  on  these  pleadings,  and  to  these  alone  the 
Court  can  attend,  are  such  as  constantly,  not  occasionally  and  in  a 
few  instances  only,  but  in  daily  practice  are  referred  to  the  examina- 
tion of  the  appropriate  officer.  Though  the  lunatic  as  such  cannot 
join  in  the  conveyance,  the  Court  would  not  hesitate  on  account  of 
so  small  a  charge,  of  a  temporary  nature,  to  compel  performance  of 
the  contract ;  for  the  Court  may,  and  is  in  the  constant  practice  of 
so  doing,  direct  a  competent  part  of  the  purchase-money  to  be  in- 
vested to  secure  the  due  payment  of  the  charge ;  and  the  same  may 
be  done  with  respect  to  the  daughter  and  her  children ;  if  there  shall 
be  any.    Courts  of  Equity  are  in  the  constant  habit  of  compelling 

(1)  Antty  18& 

(2  4  Bro.  C.  C.  469 ;  ante,  vol.  iv.  689. 

(3)  AnUy  vol.  iv.  493.  See  other  cases  re&ned  to,  post,  in  a  note  to  the  judg- 
ment, 737. 

VOL.  V.  43* 
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purchasers  to  take  much  more  objectionable  indannities ;  where  the 
incumbrances  are  small  and  of  a  temporary  nature. 

With  respect  to  the  objection,  that  the  personal  estate  of  the  sur- 
renderor was  to  be  first  applied,  it  is  to  be  observed,  that  the  trus- 
tees had  nothing  to  do  with  that.  It  was  not  assigned  over  to  them 
by  the  deed.  They  could  not  meddle  with  it  in  any  manner.  Not 
a  word  is  said  about  it  in  the  answer ;  and  the  circumstances  clearly 
point  out  a  case  of  perfect  insolvency :  the  surrenderor  parting  with 
the  whole  of  his  pVoperty  ;  reserving  only  a  small  annuity  to  himself 
and  the  several  branches  of  his  family.  This  is  a  Seed  of  trust  for 
the  benefit  of  creditors ;  and  because  the  trust  authorizes  either  a 
mortgage  or  a  sale,  it  is  contended,  that  the  trustees  had  no  power 
over  the  whde  fee ;  and  that  having  made  a  mortgage  they  were  not 
at  liberty  to  raise  a  farther  sum'  for  the  purpose  of  the  trust  by  a 
sale ;  the  debts  being  unpaid.  That  objection  does  not  seem  to  make 
much  impression. 

No  laches  is  imputable  to  the  Plaintiff:  the  bill  being  filed  two 
months  after  the  1st  of  May,  the  time,  when  the  contract  was  to 
have  been  performed :  the  Defendant  having  aboiit  that  time  set  up 
the  intrusion  of  a  third  person  without  any  title  upon  the  premises, 
as  the  ground  of  his  refusing  to  complete  bis  contract ;  which  is  no 
fair  objection.  The  answer  does  not  say  that  the  deed  is 
^fimctwn  officio  by  the  payment  of  the  debts ;  that  the  [*  729] 
heir  entered  upon  him ;  and  therefore  he  could  have  no 
possession :  but  upon  that  entry  the  purchaser  calls  for  an  abstract 
of  the  title ;  and  then  takes  the  objections  I  have  stated,  and  the 
others  founded,  upon  the  charges  for  the  lunatic,  the  daughter,  and 
tlie  widow ;  all  which  are  the  subject  of  inquiry  and  arrangement ; 
incumbrances,  that  may  be, removed  or  satisfied.  Farther,  upon 
looking  into  the  trust-deed  it  will  be  found,  that  these  annuities  are 
only  charged  till  the  time,  when  the  estate  should  be  sold  by  the 
trustees ;  and  the  interest  of  the  mortgage  and  debts  are  in  the  first 
place  to  be  paid  out  of  the  rents,  before  these  annuities  are  to  attach 
upon  them.  As  these  are  the  only  objections  appearing  on  the  an- 
swer, the  conclusion  is,  that  upon  the  inquiry  made  by  the  pur- 
chaser, after  the  heir  entered  upon  him,  he  was  satisfied,  such  entry 
was  without  title. 

With  respect  to  the  time  and  the  delay,  if  the  purchaser  after  this 
inquiry  had  answered,  and  submitted  to  complete  his  purchase  on  a 
good  title  being  made  to  him,  the  reference  might  have  been  imme- 
diately made,  and  the  business  settled.  As  to  the  want  of  parties,  if 
there  was  any  doubt  in  that  respect,  such  reference  would  also  have  . 
settled  that ;  and  till  such  reference  it  could  not  appear,  that  the 
heir  might  not  have  become  sensible  of  his  mistake  and  wilUng  to 
join.  Supposing  it  necessary  for  him  to  join,  a  Court  of  Equity  would 
not  dismiss  the  bill,  but  would  either  direct  a  reference  on  that  point, 
or  in  the  first  instance  let  the  cause  stand  over  for  the  purpose  ojf 
making  the  heir  a  party.  By  affirming  the  decree  great  injustice 
will  be  done  to  the  creditors.    It  cannot  be  said,  they  are  not  enti- 
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tied  to  have  this  contract  p^formed.  If  the  heir  would  join,  and 
against  him  unquestionably  they  could  compel  a  sale,  there  can  be 
no  difficulty.  With  respect  to  the  chaige  for  the  children,  if  there 
should  be  sufficient  after  payment  of  the  debts,  to  which  it  is  post- 
poned, a  sum  might  be  laid  out  in  the  funds,  or  left  in  the  hands  of 
the  purchaser ;  or  it  might  be  the  subject  of  any  other  arrangement 
in  the  Office  upon  a  reference. 

The  cases  dted  with  respect  to  the  time  are  all  cases  of  great 
laches,  and  every  case,  except  JRoi e  v.  CaUand,  came  on  after  a  ref- 
erence.   In  that  case  there  was  a  palpable  blot,  and  nothing  to  be 
referred :  yet  the  Lord  Chancellor  vi^as  at  first  not  disposed  to 
[*  730]  make  the  decree  without  a  reference ;  and  cmly  *  yesterday  in  ' 

The  Marquis  of  Hertford  y.  Boore  (1),  though  a  case  of  con- 
siderable laches,  and  there  were  great  difficulties  as  to  the  title,  the 
Lord  Chancellor  would  not  enter  into  them ;  but  directed  a  reference ; 
which  by  no  means  infers,  that  the  Court  will  decree  against  the  Defen- 
dant, and  force  the  title  upon  him  if  afterwards  it  remains  doubtful. 

The  Defendant  proposed  to  read  evidence  as  to  the  non«delivery 
of  possession  according  to  the  terms  of  the  parol  agreement  set  up 
by  the  answer :  which  was  objected  to  by  Chambre,  Justice. 

It  was  said  for  the  Defendant,  that  evidence  may  be  read,  where 
the  parol  agreement  is  not  inconsistent  with  the  written  agreement 
This  is  to  further  the  written  agreement,  and  to  secure  what  was 
through  carelessness  omitted  to  be  provided  for  in  the  written  agree- 
ment :  namely,  ddivery  of  possession  according  to  the  custom  of  the 
country. 

Graham,  Baron.  The  parol  agreement  can  only  be  admitted, 
whore  the  written  agreement  is  not  drawn  according  to  the  inten- 
tion of  the  parties  at  the  time.  You  cannot  by  parol  add  any  thing 
to  what  was  the  real  agreement  at  the  time,  after  that  has  been  cor- 
rectly reduced  into  writing.'  My  Brother  Chambre  has  expressed  his 
opinion ;  and  I  entirely  agree  with  him,  that  the  parol  cannot  be 
made  to  form  part  of  the  written  agreement 

Feb.  I4th.  Chambre,  Justice,  stated  the  case :  and  delivered  his 
opinion : 

The  question  upon  this  appeal  from  the  decree  of  the  Vice  Chan- 
cellor turns  principally  upon  the  surrender,  made  by  Lawrence 
Taylor,  dated  the  Ist  of  November,  1788.  Under  that  surrender 
the  trustees  did  not  proceed  immediately  either  to  sell  or  mortgage : 
but  in  1790  they  adopted  a  mode  of  raising  money  by  mortage,  at 
least  in  part  There  is  some  doubt  upon  the  evidence,  whether  they 
did  so  altogether,  or  not ;  for  in  the  account  in  evidence  it  seems,  as 
if  they  had  sold  some  parts  before.  The  mortgage  in  1790  was 
made  for  L700/.  It  was  not  confined  to  these  premises  : 
[*731]     but  it  comprises  the  whole  of  them.    Lawrence  *  Taylor 

(l).4»tle,7ia 
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died  in  1797 ;  and  soon  after  his  death  the  contract  was  made 
between  the  Plaintiff,  then  the  surviving  trustee,  and  the  De- 
fendant for  1680/.,  to  be  paid  on  or  before  the  Ist  of  May  next 
after  the  execution  of  a  good  title  to  the  premises.  The  Defendant 
alleges,  that  at  the  same  time  it  was  agreed,  though  not  put  into 
writing,  that  he  was  to  be  let  into  possession  at  the  usual  times  in 
that  country :  namely,  as  to  the  meadow,  on  the  2d  of  February,  the 
arable  and  pasture,  the  25th  of  March  ;  and  the  housing  and  build- 
ings, the  first  of  May.  If  that  agreement  was  made  at  the  same 
time,  it  ought  to  have  been  put  into  writing :  but,  as  it  is  not  put 
into  writing,  we  cannot  in  this  suit  take  it  into  our  consideration,  as 
the  pleadings  are  drawn.  It  is  not  very  material.  The  premises 
were  in  possession  of  seyeral  tenants,  and  part  was  in  the  possession 
of  Lawrence  Taylor's  widow.  After  some  time,  the  precise  time 
does  not  appear,  the  Defendant  possessed  himself  of  the  land  the 
widow  possessed,  but  not  of  the  mansion-house.  The  lands,  of 
which  he  took  possession,  comprised  about  three  sevenths  of  the 
whole.  He  did  several  acts  as  owner,  upon  the  supposition  of  hav- 
ing a  complete  title.  He  received  the  abstract  in  March ;  and  took 
objections :  but  it  does  not  seem,  that  he  was  deterred  by  the  abstract 
from  considering  himself  as  owner ;  for  he  continued  in  possession 
till  about  May.  It  is  said,  he  required  the  abstract  in  consequence 
of  the  son's  conduct;  who  got  into  the  house  along  with  his 
mother ;  and  insisted  on  retaining  possession  of  that  and  some  other 
premises. 

,  Against  this  decree  it  was  said,  there  is  an  invariable  rule,  that  the 
Court  ought  not  to  decide  upon  the  validity  of  the  title,  whether  it 
is  such  as  a  purchaser  ought  to  accept,  in  the  first  instance :  but  the 
title  ought  to  be  sent  to  the  Master,  or  the  officer  of  the  Court ;  and 
should  be  taken  into  consideration  by  the  Court  upon  his  Report 
If  there  were  an  inflexible  rule  of  that  sort,  it  would  dispose  of  the 
case.  But  if  no  authority  had  been  cited,  I  should  find  it  very  diffi- 
cult to  accede  to  that  idea,  that  there  should  be  such  an  inflexible 
rule ;  for  if  it  should  clearly  appear  to  the  Court  upon  the  pleadings 
and  the  evidence,  that  there  are  objections,  not  to  be  removed,  it 
would  be  an  idle  and  unnecessary  expense  to  the  parties,  to  answer 
no  purpose,  to  make  such  a  reference.  We  are  however 
relieved  firom  any  difficulty  *  from  the  circumstance  of  a  [*  732] 
very  recent  and  decided  authority  (1)  by  the  Lord  Chan- 
cellor. ^ 

The  first  objection  made  to  this  title  is,  that  the  trustees  have 
been  bound  by  adopting  the  power  given  them  of  mortgaging  in 
1790 ;  either  as  an  election ;  or,  that  it  raises  a  presumption,  that  there 
was  no  necessity  for  a  sale ;  and  upon  the^whole  instrument  they 
were  not  to  sell,  unless  it  was  necessary.  By  the  mere  act  of  mort- 
gaging I  cannot'  think,  the  trustees  have  at  all  bound  themselves. 
Various  persons  were  to  have  the  benefit  of  the  trust :  creditors,  and 

(1)  iZofe  v.  CUtefM^  oiiie,  186. 
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the  relations  of  the  surrenderor,  having  interests  by  the  deed  de- 
claring the  trust.  It  would  be  strange  to  say,  that,  the  trustees  hav- 
ing by  mortgage  raised  a  sum  insufficient,  the  trust  must  remain  un- 
executed, and  proceed  no  farther.  There  is  no  weight  therefore  in 
that  objection. 

Another  objection  is,  that  the  possession  was  not  delivered  at  the 
time  stipulated  by  the  contract  It  may  be  material  to  consider  that 
hereafter :  but  upon  this  simple  fiict,  connected  with  the  others,  I 
think,  there  is  nothing  in  it.  There  was  not  much  stress  laid 
upon  it  by  the  Defendant.  Time  is  frequendy  very  material :  but 
it  would  be  monstrous  to  say,  the  act  of  a  mere  trespasser,  the  mere 
interposition  of  Lawrence  Taylor  as  a  trespasser,  alone  should  de- 
feat the  contract.  A  compensation  might  very  easily  be  made, 
when  the  estate  should  be  recovered,  for  any  disadvantage  from  not 
having  possessipn  precisely  at  the  day.  But  the  objection  goes  a 
little  deeper  than  that ;  and  we  ought  to  look  at  the  nature  of  the 
trusts.  The  heir  gained  a  very  considerable  interest  in  the  execu- 
ticMi  of  the  trust ;  for  by  the  declaration  of  the  trusts  he  is  to  have 
the  benefit  of  the  suri^us ;  and  when  the  trusts  should  be  fully  ex- 
ecuted, if  any  part  of  the  estates  remained  unsold,  those  were  to  be 
conveyed  to  him.  It  vras  stated  in  the  argument,  that  the  trustee 
rested  ten  years  after  the  mortgage.  That  is  not  exactly  true ;  but 
he  did  rest  a  considerable  time,  till  after  the  death  of  Lawrence 
Taylor,  the  surrenderor :  who  lived  till  1797.  Soon  after  his  death 
the  trustee  proceeded  to  execute  his  trust  more  fully  by  contracting 
for  the  sale  of  the  estates.  Certainly  it  was  of  great  im- 
[*  733J  portance  to  the  son  to  have  it  ascertained,  and  in  *  such 
a  way  that  no  purchaser  could  doubt  of  it,  that  the  trust 
had  not  been  fully  executed,  when  the  contract  for  sale  was  made. 
Therefore  he  at  least  ought  to  have  been  a  party.  He  was  a  very 
material  party.  In  that  respect  the  proceedings  were  extremely  de- 
fective ;  and  if  the  case  went  no  farther,  it  cannot  be  said,  that  in 
that  situation  the"  Plaintiff  was  entitled  to  any  decree  at  that  time 
for  a  specific  performance.  Therefore  it  was  necessary  either  to 
dismiss  the  IhU  for  want  of  parties,  or  to  put  it  in  some  way,  so 
that  he  might  be  brought  befwe  the  Court.  But  I  am  afraid,  the 
objections  to  this  title  do  not  rest  here :  but  this  is  an  extremely 
powerful  objection,  and  in  the  article  of  time.  I  do  not  lay  much 
stress  upon  the  possession  taken  by  the  heir.  I  ky  as  little  on  the 
assertion,  that  the  estate  has  since  been  recovered  back  from  the 
heir  by  ejectmentl  It  must  necessarily  be  recovered,  if  an  eject- 
ment was  brought ;  for  he  had  no  legal  right.  He  had  only  an 
equitable  title.  But  how  long  was  the  purchaser  to  remain  out  of 
possession ;  while  disputes,  which  mi^t  be  of  so  extensive  a  nature, 
between  the  heir  and  the  trustee,  might  continue  ?  I  do  not  know, 
that  it  could  be  settled  in  two  years.  It  certainly  might  occupy  a 
very  considerable  time  :  and  would  be  a  pretty  strong  obstacle  to  a 
specific  performance. 

But  it  does  not  rest  upon  this  objection  only.      There  are 
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Others  of  greater  weight ;  which  cannot  be  removed.  How  are  you 
to  dispose  of  the  interests  given  to  the  lunatic  and  the  unborn  chil- 
dren of  the  daughter  ?  It  is  said,  a  sufficient  sum  of  money  might 
be  invested  to  secure  the  sum  given  to  the  daughter  Mary  for  life, 
and  afterwards  to  her  children ;  and  also  a  sufficient  sum  to  answer 
the  interest  of  the  lunatic.  In  what  manner  is  that  to  be  done  ?  Is 
the  purchaser ^of  an  estate,  who  was  the  entire  owner  of  his  money 
before  the  contract,  to  take  the  estate  encumbered  with  this  trust  ? 
Who  is  to  be  his  trustee?  It  must  be  in  some  person's  name.  That 
person  may  sell  it  out.  Is  he  bound  to  be  responsible  for  the  act  of 
.  any  person,  and  to  suffer  by  any  misdemeanor  of  his  ?  Again, 
what  difficulties  may  arise  with  regard  to  the  application  of  this 
money,  in  which  the  lunatic  is  interested !  Is  the  purchaser  to  take 
upon  himself  the  burthen  of  looking  to  the  execution  of  the  trust, 
so  far  as  respects  the  lunatic  ?  The  money  might  be  invested :  but 
the  purchaser  would  in  the  same  way  be  responsible  for  the  acts  of 
the  trustee.  If  it  should  be  said,  that  possibly  before  the 
officer  of  the  Court  it  might  be  proposed  to  *  obviate  this  [*  734] 
by  agreeing,  that  the  purchaser  should  keep  a  sufficient 
sum  of  money  for  these  purposes  in  his  own  hands,  that  would  re- 
move his  responsibility  for  another  person :  but  still  he  would  be 
left  encumbered  with  trusts ;  which  will  not  expire  till  some  per- 
sons unborn  come  in  e^ie,  and  attain  the  age  of  twenty-one ;  en- 
cumbered also  with  the  proper  appUcation  of  the  money,  not  only 
for  the  lunatic,  but  for  the  infants,  till  the  youngest  attains  that  age. 
No  man,  that  contracts  for  the  purchase  of  an  estate,  can  be  subject 
to  such  incumbrances,  of  which  he  has  no  notice,  and  does  not 
mean  to  take  upon  himself  such  trusts.  There  would  be  a  necessi- 
ty for  another  suit  in  equity ;  in  order  to  have  this  money  invested ; 
so  as  to  put  the  money  and  the  interests  of  the  parties  under  the 
protection  of  the  Court.  Granting  a  specific  performance  is  not  to 
be  claimed  as  matter  of  right.  It  is  in  the  discretion  of  the  Court ; 
and  will  not  be  done,  unless  complete  justice  can  be  done  by  the 
party  seeking  it  ^1).  There  is  no  right  in  the  vendor  in  this  case 
to  go  to  law  for  damages  for  a  breach  of  the  contract.  There  is  a 
good  title  implied  perhaps  in  every  contract :  but  here  the  comple- 
tion of  the  title  being  by  the  terms  of  the  contract  fixed  for  the  1st 
of  May  is  a  condition  precedent.  He  comes  into  equity  under  such 
circumstances,  that,  giving  him  the  advantage  of  every  person  inter- 
ested coming  in  and  concurring  to  make  a  good  title,  still  it  appears 
upon  the  whole  proceedings,  that  some  objections  are  of  a  nature, 
that  could  not  be  removed  (o). 
Under  these  circumstances  therefore  I  am  of  opinion,  that  a  title 

(1)  See,  ante,  CdverUyy.  WiOumSy  Cdcrtflv.  Rod^wky  vol.  i.  210,291,  and  the 
iK>te,226;  Doa(,£ifi«ryv.  Ifoae,  846;  viiL505;  ^AOe  v.  Aniion,  viL 30 ;  ix.608; 
MorOodL  y.BuUer^  z.  29U;  Masonv.ArmUagejJul  25 ;  HOI  v.  Budd^^yilSdi; 
zviiL  111 ;  HoweU  v.  Gtorgt,  1  Madd.  1 ;  Martin  v.  MiUMl,  2  Jac.  &  Walk.  413. 

(a)  See  Marqw  of  Record  v.  Boore,  Aston  v.  Bwm,  antCf  719,  note  (a),  and 
cases  cited. 
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cannot  be  made  to  the  purchaser,  but  at  a  considerable  distance  of 
time,  and  with  the  aid  of  other  parties ;  and  that  the  purchaser 
would  be  kept  out  of  possession  a  considerable  time :  that  therefore 
it  was  quite  unnecessary  to  send  this  to  the  officer  of  the  Court ; 
and  the  decree  is  proper ;  and  ought  to  be  affirmed. 

Gbaham,  Baron.  I  perfectly  concur  in  the  opinion,  and  adopt 
the  reasons,  that  have  been  delivered :  but  as  the  course  of  this 
Court  is,  that  our  opinions  are  to  be  carried  to  the  Chancellor,  who 
makes  the  decree,  I  shall  very  shortly  explain  my  reasons  for  think- 
ing, the  decree  below  is  perfectly  right*  This  is  not  the  common 
case  of  either  a  devise  or  a  surrender  for  the  purpose  of  raising 

money  either  by  sale  or  mortgage.  It  is  probable,  a  sale 
[*  735]     *  was  thought  in  the  first  instance  necessary :  if  so,  it 

looks  as  if  the  parties  thought,  that  sale  should  be  imme- 
diate ;  for  it  is  directed  to  be  with  all  convenient  speed.  Probably 
it  was  meant  to  take  place  even  in  the  life  of  the  surrenderor :  but 
if  the  trustees  choose  not  to  sell  but  to  raise  money  by  mortgage, 
then  it  goes  on  to  provide  for  the  payment  of  the  debts  and  all 
these  charges ;  and  then  concludes  with  a  direction,  when  the  trusts 
shall  be  fully  satisfied,  to  surrender  the  premises  remaining  unsold  to 
the  son  and  his  heirs.  These  provisions  are  so  made  as  to  leave  it 
very  doubtful,  whether  the  trustee  having  chosen  the  mode  of  a 
mortgage  and  a  partial  sale  can  now  of  his  own  authority  execute 
those  trusts ;  and  of  that  I  have  great  doubt.  I  do  not  mean  to 
say,  whether  the  creditors  must  thereby  lose  the  benefit  of  the  trust ; 
or,  whether  the  trusts  do  not  devolve  upon  a  Court  of  Equity. 

But,  supposing  there  was  no  doubt  upon  the  construction,  can  it 
be  contended,  that  very  reasonable  doubts  do  not  now  arise  with  re- 
gard to  the  propriety  or  necessity  of  a  sale  at  all  ?  What  sums  of 
money  have  been  applied  from  the  personal  estate  ?  What  sums 
have  been  raised  by  mortgage  ?  What  was  the  extent  of  the  debts; 
and  what  has  been  the  conduct  of  the  trustees  ?  These  are  very 
natural  questions  requiring  solution,  and  a  judicial  investigation,  why 
this  man  should  now  proceed  to  a  sale :  which  was  not  deemed  ne- 
cessary in  the  whole  life  of  the  surrenderor.  Add  to  this  the  con- 
duct of  the  heir,  insisting  upon  his  title.  I  agree,  his  intrusion  is  of 
no  consequence.  Learning  the  resistance  of  the  heir  the  purchaser 
laid  it  before  Counsel ;  who  thought,  the  power  of  sale  was  gone. 
Nothing  was  done  to  remove  the  objection  ;  which  was  very  broad- 
ly and  fairly  stated.  That  the  heir  is  entitled  to  something  is  very 
clear :  namely,  the  surplus,  after  all  the  trusts  are  satisfied.  No 
steps  were  ;taken  to  satisfy  the  purchaser :  but  a  bill  in  equity  was 
filed.  Is  that  the  way  to  treat  a  purchaser  ?  He  finds,  he  has 
bought  a  law-suit ;  for  if  the  heir  resists,  it  is  impossible,  that  any 
thing  can  be  done  without  calling  the  trustee  to  an  account  His 
conduct  has  thrown  the  affairs  of  this  trust  into  such  a  situation,  that 
none  but  the  creditors  can  Call  for  a  sale.  It  is  impossible  to  say, 
such  a  suit  is  not  now  become  necessary.  Then  they  institute  a 
suit  perfectly  defective.      What  is  the  effect  of  sending  it  to 
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the  Master;  when  we  see,  the  title  can  only  be  good,  if  the 
heir  and  other  persons  join  ?  There  would  be  a  very  consid- 
erable lapse  of  time  to  make  the  heir  at  law  a  party.  Then 
after  a  very  expensive  litigation  and  two  or  three  years'  delay  the 
purchaser  might  have  his  title  cleared,  and  his  costs  ;  which  do  not 
repay  him  one  half  the  expense  he  has  incurred.  Can  a  Court  of 
Equity  say  that  ?  How  can  it  be  done  out  of  Court  ?  No  one  is 
competent  to  treat  with  this  lunatic.  The  purchaser  must  in  the  first 
place  have  taken  out  a  Commission  of  lunacy :  he  is  not  competent 
to  act  for  the  lunatic  or  the  infants.  It  is  impossible  therefore,  that 
these  affairs  could  be  cleared  up  till  a  long  period  elapsed.  He  could 
not  compel  the  widow  to  take  this  provision  instead  of  dower.  It 
was  not  to  be  settled  in  any  way  but  by  a  suit  in  equity  ;  which  the 
Defendant  did  not  mean  to  buy. 

Mr.  Hall  quoted  a  case  (1)  before  the  House  of  Lords  to  this  ef- 
fect. An  estate  was  limited  to  trustees  for  the  payment  of  debts 
and  legacies.  The  trustees  raised  the  money  ;  but  instead  of  apply- 
ing it  according  to  the  trust  converted  it  to  their  own  use  ;  and  it 
was  resolved,  that  the  heir  should  have  the  land  discharged ;  and 
the  legatees,  as  it  is  expressed,  but  that,  I  take  it,  must  mean  the 
creditors  as  well  as  the  legatees,  should  take  their  remedy  against 
the  trustees.  I  thought  it  a  very  strong  position  :  but  I  find,  that 
Chief  Baron  Comyns  in  his  very  accurate  Digest  has  it ;  and  when 
I  compare  it  with  other  cases,  as  powers  over  land,  or  any  particu- 
lar charge,  or  an  equitable  mortgage,  where  the  estate  has  once  borne 
the  burthen,  it  is  discharged  in  the  hands  of  the  heir ;  and  credit- 
ors are  in  no  better  condition  in  that  respect  than  legatees :  the  es- 
tate having  borne  the  burthen  once  for  all  must  not  bear  it  again. 

There  have  been  several  cases,  where  the  Court  has  bad  no  sort  of 
difficulty  in  saying,  they  will  not  keep  an  unwilling  purchaser  or 
vendor  before  the  Court.  The  Court  had  been  formerly  for  some 
time  very  loose  upon  this ;  and  there  was  one  case  before  Lord 
Thurlow,  from  which  my  opinion  revolts:  but  in  Wkitidker  v. 
Whittaker  (2)  it  appears,  that  Lord  Kenyon  upon  the  bill  of  the 
vendor  either  to  have  the  contract  completed,  or  to  be  released  from 
it,  recalled  the  true  rule ;  holding,  that  the  vendor  was  not  to  wait 
the  arrangement  of  the  testator's  affairs ;  and  directing  the  contract 
to  be  delivered  up. 

•  In  Lhyd  v.  Cottett  (3)  I  was  Counsel  for  the  Defend-     [♦  737] 
ant ;  and  upon  the  motion  for  the  injunction  to  restrain  his 
action  for  the  deposit  we  gave  our  reasons ;  that  they  had  not  even 
given  an  abstract;  and  only  filed  their  bill  on  the  16th  of  No- 
vember ;  though  the  contract  was  to  have  been  completed  on  the 

(1)  Anon.  1  Salk.  15a 

(2  4  Bro.  C.  C.  31. 

(3)  4  Bro.  C.  C.  469 ;  ante,  vol.  iv.  689;  see  the  note,  691 ;  The  Ma-qtdt  of 
Heti/ord  v.  Boon,  ante,  719;  Formt  v.  JEUtfer,  Spurriers.  Haneodt,  Hamtigiofi  v. 
ffheekr,  iv.  490,  667, 686;  Gvetl  v.  Hom/hw,  pott,  818;  FMhfce  v.  JW,  4  Bra 
C.  C.  494. 
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35th  of  March  preceding.  We  also  gave  some  evidence  to  show, 
the  Defendant  would  be  a  loser  by  enforcing  the  contract  at  that 
time.  But  the  Lord  Chancellor  asked,  whether  there  was  any  in- 
stance of  sustaining  a  contract,  where  no  step  had  been  taken  by 
one  party,  and  the  other  had,  immediately,  when  the  time  was  elapsed, 
insisted  upon  his  deposite,  and  refused  to  be  bound ;  and  he  refus- 
ed the  motion ;  holding,  that  if  the  time  is  totally  neglected,  the 
contract  cannot  be  insisted  on. 

Upon  these  grounds  therefore  it  is  impossible  in  this  case  to  make 
a  decree  for  a  specific  performance ;  which  would  tie  up  this  De- 
fendant for  years  (1). 

Costs  were  pressed  for  by  the  Defendant,  but  refused ;  on  the 
ground,  that  it  is  very  much  the  common  course  of  the  Court  to  con- 
sider, that  there  must  be  a  reference  to  the  Master. 

1.  That  upon  a  bill  brought  for  specific  perfonnance,  where  the  Court  per- 
ceives the  defects  of  the  title  to  be  incurable,  a  reference  to  the  Master  (wiuch, 
as  to  that  point,  would  be  an  idle  expense,)  will  not  be  directed ;  but  the  Court 
will  itself,  and  at  once,  decide  upon  such  invalidity ;  see,  otik,  note  6  to  Cooper  v. 
Denne,  1  V.  565. 

2.  As  to  the  daxi^r  of  admitting  parol  evidence  in  support  of  an  application  to 
obtain  specific  performance  of  an  agreement;  see  note  3  to  CaiverUy  v.  fFiUiams, 
1  V.  210:  the  note  to  Han  v.  Sherwood,  1  V.  241 :  and  note  2  to  Brodie  v.  iSt 
Pau/,  1  V.  326.     , 

3.  That  where  time  has  not  been^made  of  the  essence  of  a  contract,  relief  may  ^ 
be  given,  although  the  condition  as  to  time  has  not  been  strictly  attended  to ;  see 
note  2  to  Eaton  v.  Lyon,  3  V.  690 ;  and  the  note  to  The  Marquis  of  Hertford  v. 
JBoore,  5  V.  7J9. 

4.  With  respect  to  the  title  which  a  purchaser  may  insist  upon  before  he  com- 
pletes his  contract  for  purchase ;  see  notes  2,  3,  4,  5,  6  and  8  to  Cooper  v.  Denne^ 
565 ;  but  that  bv  prematurelv  exercising  acts  of  ownership,  he  may  preclude  him- 
self from  his  ordinary  equitable  right  of  examining  the  title  of  the  estate  he  has 
contracted  for;  see  note  2  to  Calarqfl  v.  Roebuck,  1  V.  221 ;  and  that  Courts  of 
Equity  reserve  to  themselves  a  discretion  as  to  giving  or  refusing  their  aid  to 
enforce  specific  performance  of  agreements ;  see  notes  to  Brodie  v.  S.  Paxd,  1  Y . 
236. 

5.  It  should  be  particularly  observed,  that  some  of  the  dida  in  the  principal 
case  have  been  repudiated  by  Lord  Eldon:  his  Lordship  said,  it  would  not  be 
wholesome,  if  the  doubts  which  the  principal  case  expressed,  as  to  what  trustees 
for  payment  of  debts  could  do,  should  remain  as  an  authority :  for  it  would  go  to 
shake  the  long  settled  doctrine,  that  trustees  for  payment  of  debts  generally,  can 
make  a  good  title  to  a  purchaser,  who  is  not  bound  to  look  to  any  specific  disposi- 
tions, subsequently  directed  by  the  deed  or  will  creating  the  trust  Jenkins  v. 
HiUsy  6  Yes.  654 ;  and  see  Smith  v.  Guyon,  1  Brown,  185;  Rosters  v.  Skillicomej 
Ambl.  189 ;  jrUliamson  v.  Curtis,  3  Brown,  95 ;  Balfour  v.  Welland,  16  Yes.  156. 

6.  The  rule  sometimes  alleged,  that  a  rehearing  ought  not  to  be  reheard,  is  at 
any  rate  not  a  general  one ;  see,  pody  note  5  to  IPaUo  v.  Caky,  16  Y.  205. 

(1)  See  as  to  this  case  Jenkins  v.  HUls,post,  voL  vi.  646,  and  the  note,  654 ; 
Sug.  Ycnd.  &  Pur.  5th  edit  437,  n.  (1),  443. 
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LADY  ELIBANK  ».  MONTOLIEU. 

[1799,  April  16, 19;  1801,  Feb.  19.] 

Upon  the  bill  of  a  married  woman,  entitled  to  a  share  of  the  personal  estate  as 
one' of  the  next  of  kin  of  the  intestate^  against  her  husband,  and  the  adminis- 
trator, the  latter  claiming  to  retain  towarcu  satisfaction  of  a  debt  by  bond  from 
the  husband  to  him,  it  was  declared,  he  was  not  entitled  to  retain ;  (a)  but  that 
the  Plaintiif 's  share  was  subject  to  a  farther  provision  in  favor  of  her  and  her 
children ;  the  settlement  on  ber  marriage  being  inadequate  to  the  fixtone  she 
then  possessed ;  and  it  was  referred  to  the  Master  to  see  a  proper  settlement  made 
on  her  and  her  children ;  regard  being  had  to  the  extent  of  ner  fortune  and  the 
settlement  already  made  upon  her. 

In  1795  Lady  Cranstown  died  intestate;  possessed  of  large  per- 
sonal property ;  leaving  two  brothers  and  two  sisters  her  next  of  kin. 
Lewis  Montolieu,  one  of  her  brothers,  took  out  letters  of  adminis- 
tration to  her. 

'  The  biU  was  filed  by  Lady  Elibank,  one  of  the  sisters,  against  her 
husband,  Lord  Elibank  and  against  Montolieu ;  praying 
an  account  of  the  Plaintiff's  share,  and  that  it  may  *  be     [*  738] 
settled  on  her  and  her  family. 

The  Defendant  Montolieu  by  his  answer  claimed  to  retain  Lady 
Elibank's  share  towards  satisfaction  of  the  debt  due  to  him  from 
Lord  Elibank  by  two  bonds;  one  dated  the  31st  of  May,  1783,  for 
12,217/.  9s.  9d. :  the  other,  dated  the  14th  of  November,  1794,  for 
1000/. ;  upon  the  ground  of  the  provision  made  for  the  Plaintiff  by 
the  settlement  previous  to  her  marriage  with  the  Defendant  Lord 
Elibank  in  1776.  By  that  settlement  the  sums  of  12,000/.  and 
5000/.  New  South  Sea  Annuities  were  settled  in  trust  for  Lord  Eli- 
bank for  life ;  and  after  his  decease  for  Lady  Elibank  for  life  as  a 
jointure  and  in  lieu  of  dower  or  thirds ;  and  after  the  decease  of 
both  in  trust  for  the  children.  The  sum  of  4000/.  New  South  Sea 
Annuities  were  settled  in  trust  for  her  separate  use  for  life,  and  after 
her  death  for  her  children ;  and  2000/.  5  per  cent.  Bank  Annuities 
for  her  separate  use  for  life,  and  after  her  death  for  her  children,  as 
she  should  by  will  appoint.  All  these  sums  were  her  property  be- 
fore marriage.  The  settlement  also  gave  her  some  contingent  in- 
terests. 

In  the  intail  of  Lord  Elibank's  estate  a  power  was  reserved  to 
charge  200/.  a-year  jointure,  and  50/.  a-year  to  each  of  his  younger 
children,  not  exceeding  in  the  whole  200/.  a-year,  under  a  condition, 
that  the  estate  should  be  chargeable  with  only  one  jointure  at  a  time ; 
and  that,  if  the  power  of  charging  for  children  had  been  exercised 
by  a  preceding  heir  in  tail,  the  heir  in  possession  should  not  charge 
for  his  younger  children.  The  Defendant  Lord  Elibank  by  his  an- 
swer stated,  that  a  former  Lord  Elibank  did  charge  the  full  ex- 
tent of  that  power. 

(a)  2  Williams,  Executors,  (2d  Am.  ed.)  936L  See  Ex  parte  OfFaraUj  1  Glyn  Sl 
Jam.  347. 
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The  SoUeiior  General,  [Sir  WiUiam  Orant]^  and  Mr.  jUex^ 
ander  for  the  PlaintifT.  The  Plaintiff  desires  an  account  of  the 
personal  estate  of  Lady  Cranstown ;  and  that  a  provision  may  be 
made  for  her.  The  Defendant  Montolieu  insists,  that  is  not  to  be 
done ;  because  he  is  a  creditor  of  her  husband ;  contending,  that 
this  case  is  out  of  the  usual  rule,  upon  which  the  Court  acts  for  a 
wife  ;  and  that  there  is  no  necessity  to  come  to  this  Court :  the  for- 
tune not  being  in  Court  nor  under  the  control  of  the  Court.  In 
Jewion  V.  Moulion  (1)  Lord  Hardwicke  held,  that  is  not  a  necessary 
ingredient  to  enable  tlie  Court  to  act  upon  the  property  :  and  that 

this  Court  would  interfere  to  prevent  the  husband  from 
[*  739]     obtaining  it  through  a  Court  of  concurrent  jurisdiction,  *  as 

the  Ecclesiastical  Court ;  because  that  Court  cannot  give 
the  wife  a  remedy ;  though  he  doubted,  where  it  could  be  got  at 
without  the  aid  of  this  Court,  or  a  Court  of  concurrent  jurisdiction ; 
and  he  states,  that  the  rule  is  as  old  as  the  time  of  King  Charles  the 
First ;  and  cites  a  case  from  Tothill.  There  have  been  many  in- 
stances of  an  injunction  to  restrain  the  husband  from  proceeding  in 
the  Ecclesiastical  Court,  refusing  to  make  any  provision  for  his  wife ; 
and  that  Court  having  no  power  to  compel  him  (2).  The  cases 
upon  this  subject  arc  collected  in  Mr.  Cox's  note  to  BosvU  v.  Bran- 
der  (3)  ;  and  the  result  is,  that,  where  the  pro[>erty  is  a  subject  of 
equitable  cognizance,  it  is  not  material,  whether  the  wife,  or  the 
husband,  or  his  representatives  or  general  assignees,  come  for  the  aid 
of  the  Court  A  wife  in  the  situation  of  this  Plaintiff,  therefore,  may 
come  to  this  Court  for  the  purpose  of  having  that,  to  which  she  is  en- 
titled, secured  to  her  and  her  family,  and  part  settled  to  her  separate 
use.  She  is  entitled  to  the  same  reference  as  was  directed  in  Wor^ 
rail  V.  Marlar  and  Btuhnan  v.  PeU  (4),  for  the  purpose  of  receiving  a 
proposal  for  a  settlement.  In  Wright  v.  Rutter  (5)  the  Master  of  the 
RoUs  observes,  that  it  is  now  determined,  that  an  action  will  not  lie 

(1)  2  Atk.  417. 

(2)  Media  v.  MeaUs,  HU.  1764.  See  the  note,  anU,  517,  in  BhmU  v.  BeeOand^ 
Stonehoute  v.  SUnuhouttj  1  Dick.  96. 

(3)  1  P.  Wma.  458.  The  distinction,  upon  which  that  case  was  decided  in 
favor  of  the  husband's  assignees,  and,  as  it  seems,  without  giving  the  wife  any 
part  of  the  fund,  that  the  assignees  were  not  the  Plaintifis,  has  certainljr  not  been 
attended  to  in  the  more  recent  authorities ;  and  this  farther  observation  arises 
upon  that  case ;  that  it  is  questionable,  whether  it  could  afford  a  ground  for  the 
application  of  the  principle,  upon  which  that  distinction  rests :  the  subject  being 
a  mortgage ;  with  respect  to  which  it  roust  be  remembered,  that,  the  estate  being 
absolute  at  law,  the  mortgagee,  whether  as  Defendant  to  a  bill  of  redemption,  or 
as  Plaintiff  in  a  bill  of  foreclosure,  is  forced  into  this  Court  by  the  Equity  of  the 
mortgagor. 

The  cases,  that  have  occured  upon  this  point  since  those  referred  to  by  the 
notes  of  Mr.  Cox  and  Mr.  Sanders,  are  MaoauUof  v.  PhiUfUj  ante,  vol.  iv  15;  as 
to  the  genenl  assignees  of  the  husband,  Btirdon  v.  Deanf  OtweU  v.  Pniert^ 
Brown  v.  Cterfc,  and  Freeman  v.  PartUv,  iL  607,  and  the  note,  609, 680 ;  iiL  166, 
421 ;  and  as  to  a  particular  assi^ee  for  valuable  consideration.  IMu  v.  Bern- 
fordy  iiL  506 ;  JFVoneo  v.  France^  iv.  515 ;  and  HiU  v.  MdnMon,  there  mentioned 
in  a  note,  590.    JBttiotf  v.  OmfeO,  5  Madd.  149. 

(4)  Mr.  Cox's  note,  1  P.  Wms.  459. 

(5)  Anie^  vol.  673 ;  more  My  stated  in  JRutfer  v.  Madean^  iv.  531. 
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against  the  executor  for  property  bequeathed  to  a  married  woman  (1); 
and  one  of  the  reasons  is,  that  the  husband  would  get  it  free  from  the 
condition  a  Court  of  Equity  interposes.  It  is  not  necessary  therefore 
that  the  property  should  be  in  this  Court,  or  in  the  hands  of  trustees ; 
for  if  it  was  in  the  Ecclesiastical  Court,  or  in  the  hands  of  an  exec- 
utor or  an  administrator,  the  interest  of  the  wife  is  pro- 
tected. *That  case  related  to  a  residue  of  personal  estate  [*  740] 
in  the  hands  of  an  administrator;  for  which  it  was  not 
necessary  to  come  here  ;  but  that  was  held  not  to  make  any  differ- 
ence. But  suppose,  the  husband  could  sue  at  law,  Uiis  Defendant 
could  not  make  this  defence ;  that  he  will  not  pay ;  but  will  keep 
this  fund  in  satisfaction  of  the  husband's  debt  to  him ;  for  it  is  clear, 
at  law  a  creditor  of  the  husband  cannot  set  off  the  husband's  debt 
against  the  demand  of  the  husband  and  wife ;  and  being  entitled  in 
her  right  he  must  sue  with  her.  Still  less  should  he  be  permitted  to 
retain  in  Equity  upon  that  ground ;  for  where  he  is  permitted  to 
avail  himself  of  the  l^;al  right,  the  right  must  be  clear.  There  have 
been  several  other  cases,  in  which  the  Court  has  acted  upon  a  resi- 
due just  as  if  the  property  was  in  the  hands  of  trustees.  The  acci- 
dent, that  Montolieu  is  the  administrator,  cannot  alter  the  right  of 
the  wife.  In  AiJiertan  v.  KnoweU  a  husband,  entitled  in  right  of 
his  wife  to  an  income,  being  unable  to  maintain  her,  the  Court  re- 
ferred it  to  the  Master  to  see,  what  it  would  be  proper  to  allow  her 
out  of  that  fund.  Skech  v.  Thorington  (2) ;  Watkyns  v.  Watkynsj 
there  cited :  Milner  v.  Coiner  (3) :  Oglander  v.  Boston  (4). 

The  only  ground  that  can  be  taken  against  this  bill,  is,  that  Lord 
Elibank  became  the  purchaser  of  what  might  in  future  accrue  to 
Lady  Elibank  ;  but  there  is  no  stipulation  of  that  sort  in  the  settle- 
ment ;  nor  any  indication  of  that  intention.  On  the  contrary  all 
the  funds  settled  are  her  own ;  and  a  very  scanty  provision  is  made 
for  her  out  of  his  estate.  In  Burdon  v.  Blaster  in  1775,  the  hus- 
band having  become  a  bankrupt  the  question  arose  between  the  as- 
signees and  the  wife.  The  bill  was  filed  by  the  assignees ;  and, 
though  an  objection  was  raised  on  account  of  the  settlement,  the 
wife  obtained  her  Equity.  In  Pawlei  v.  Dekwel  (5)  it  is  laid 
down  (6),  that  though  the  Court  will  make  a  decree,  where*  the 
husband  and  wife  are  parties,  where  the  wife  has  a  proper  settle- 
ment, to  pay  to  the  husband  and  wife,  where  the  wife  has  not  had 
a  sufficient  settlement,  the  Court  will  not.  As  to  the  form  of  this 
suit,  the  wife  sues  alone,  it  is  true,  not  with  her  husband :  but  that 
was  the  case  in  Worratt  v.  Marlar.  If  she  has  the  Equity  against 
her  husband,  she  miist  be  entitled  to  sue. 


(1)  Jhdts  y.  StnM,  5  Term  Rep.  6.  R.600. 
\^)  2  Ves.  560;  anU,  vol.  iL  499. 
(3)  2  P.  Wms.  638. 

1  Vera.  396. 

2  Ves.  663. 
2  Ves.  669. 

YOL.  Y.  44 
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The  Attorney  Oeneralj  [Sir  John  Mitfori],  Mr.  Mansfield,  and 
Mr.  fV.  Agar,  for  the  Defendant  MontoUea.  The  objection  to  the 
form  of  the  gait  would  merely  occasion  delay ;  and  a  bill  would  be 
filed  in  their  joint  names. 

There  is  no  case,  in  which  the  Court  has  decreed  against  a  trustee, 
who  had  paid  the  husband  without  suit,  that  the  wife  had  an  Equity 
to  chaise  the  trustee.  The  husband  suing  in  the  Ecclesiastical 
Court  is  suing  persons  unwilling  to  pay  him ;  and  the  trustee  or  ex- 
ecutor so  sued  has  come  into  this  Coitrt  to  restrain  him.  That  is 
quite  a  different  case.  Suppose  the  husband  institutes  a  suit  in  the 
Ecclesiastical  Court ;  and  the  trustee  sulxnits  to  pay  :  could  the  wife 
come  here  and  say,  it  was  in  fraud  of  her  Equity  ?  Lord  Hardwicke 
in  Jewson  v.  Motdson  supposes  a  case,  where  the  husband  can  come 
at  the  property  witiiout  the  aid  of  the  Court.  All  the  instances  are, 
where  the  person  has  refused  to  pay,  unless  compelled  by  a  Court  of 
Equity.  That  gives  the  jurisdiction ;  and  none  can  be  produced, 
where  the  executor  has  been  prevented  from  paying  to  the  husband, 
if  he  chose  to  do  so ;  or  where  having  paid  to  the  husband  he  hii3 
been  charged  as  upon  a  breach  of  duty  by  reason  of  that  payment; 
and  made  to  refund.  The  case  of  WorraU  v.  Marlar  is  a  singular 
one  ;  and  was  influenced  by  the  insolvency  of  the  husband :  but  this 
Plaintiff  has  a  competent  provision. 

This  case  is  certainly  new  in  the  circumstance,  that  the  husband 
is  debtor  to  the  other  Defendant :  but  if  he  could  have  paid  the 
husband,  and  the  Court  would  not  have  made  him  refund,  there  can 
be  no  difference  from  his  retaining  against  the  husband.  Suppose, 
Lord  Elibank  had  sued,  and  the  Equity  of  the  wife,  having  a  very 
large  provision,  was  out  of  the  question,  this  Court  would  never 
compel  the  administrator  to  pay  that  share  to  his  debtor,  unless  the 
latter  would  allow  the  debt.  This  Court  goes  infinitely  beyond 
Courts  of  Law  as  to  set-off.  It  would  be  strange  to  permit  the  wife 
to  intervene  against  the  administrator  retaining,  where  she  could 
not  intervene  to  prevent  his  paying  her  husband  and  the  husband 
paying  his  debt  out  of  that.  Burdon  v.  Blaster,  Jewson  v.  Moulsonj 
and  all  the  other  cases,  go  upon  the  same  ground :  tha^  the  prop- 
erty was  in  the  Court ;  and  the  husband  or  his  assignees  could  not 
have  it  without  the  assistance  of  the  Court.  In  this  case 
[*  742]  the  Plaintiff  comes  to  get  it  from  *  the  administrator  con- 
trary to  the  plainest  Equity  between  him  and  her  husband. 
There  is  no  instance  of  a  bill  by  the  wife  against  her  husband  to 
have  the  property  settled  to  her  separate  use ;  which  is  the  object 
of  this  bill.  This  property,  though  subject  to  the  Equity  of  the 
wife,  is  the  property  of  the  husband ;  Packer  v.  fVyndhamCL). 

The  Solicitor  General,  [Sir  WilKam  Grant],  in  reply.  Packer  v. 
Wyndham  has  nothing  to  do  with  this  case.  The  wife  being  dead, 
and  without  issue,  the  question  arose  between  the  assignees  of  Mr. 
Packer  and  the  next  of  kin  of  Mrs.  Packer ;  and  it  was  insisted, 

(1)  Free.  Ch.  412. 
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that,  if  the  agreement  had  been  carried  into  execution,  Mr.  Packer 
would  have  been  entitled  to  the^ money;  and  she  having  been  pro- 
vided for  during  her  life,  and  being  dead,  and  not  having  left 
any'  children,  the  purpose,  for  which  the  Court  laid  its  hand 
upon  the  property,  to  secure  a  settlement,  was  at  an  end.  The 
rule  is  clearly  laid  down  in  March  v.  Head  (1)  ;  and  it  is  now  a 
settled  rule,  that  if  a  husband  in  right  of  his  wife  becomes  entitled 
to  any  sum,  exceeding  200Z.  (2),  thus  Court  .will  not  permit  him  to 
have  it  without  a  reference  to  the  Master  for  the  purpose  of  a  set- 
tlement ;  unless  the  wife  consents,  that  it  shall  be  paid  to  her  hus- 
band. The  rule  is  clear,  that,  wherever  the  husband  becomes  en- 
titled to  sue  in  right  of  his  wife,  she  must  consent,  that  he  shall  have 
it,  or  he  is  under  the  necessity  of  making  a  settlement ;  unless  the 
Master  is  of  opinion,  that  the  settlement  already  made  by  the  hus- 
band is  such  as  to  answer  all  the  purposes  of  the  wife.  Packer  v. 
Wyndkam  is  mentioned  by  Lord  Hardwicke  in  Bates  v.  Dandy  (3) 
as  consisting  of  many  particular  circumstances.  Worrall  v.  marlar 
has  determined,  that  the  wife  may  file  the  bill  by  her  next  friend  ; 
and  there  can  be  no  doubt,  that  this  Plaintiff  has  an  interest,  that 
will  enable  her  to  file  such  a  bill  for  the  purpose  of  having  her  prop- 
erty ascertained.  Lord  Elibank  is  passive.  It  is  true,  if  he  had 
assigned  this  to  Montolieu,  that  might  have  bound  the  Plaintiff: 
but  he  has  not  done  so.  This  administrator  stands  in  the  character  of 
trustee ;  and  has  no  right  to  object  merely  for  his  own  advantage. 
If  .this  bill  should  be  dismissed,  the  Defendant  would  not  be  dis- 
chaiged :  but  on  the  death  of  Lord  Elibank  the  right  would  survive ; 
and  she  might  file  a  new  bill.  It  is  not  like  a  release. 
*  If  a  proper  settlement  has  not  been  made,  there  must  [*  743] 
be  a  proposal  laid  before  the  Court,  as  in  Worrall  v.  Mar- 
lar.  That  must  be  made  by  the  husband,  not  by  Montolieu  ;  who 
has  no  more  right  than  any  other  creditor. 
Lord  Chanocllor  [Loughborough].    I  wish  to  consider  this  case 

Feb.  I9th.  Lord  Chancellor  [Loughborough].  The  only  dif- 
ficulty I  had  in  this  cause  was  upon  the  form  of  the  suit ;  whether 
a  married  woman  by  her  next  friend  could  be  the  Plaintiff  in  this 
Court.  With  respect  to  the  point  made  by  the  answer  of  Montolieu, 
that  he  had  a  right  to  retain  against  the  debt  of  the  husband,  being 
possessed  of  the  fund  as  administrator,  and  the  wife  being  one  of 
the  next  of  kin,  I  am  very  clearly  of  opinion,  the  Defendant  had  no 
right  to  retain.  The  administrator  is  trustee  for  the  next  of  kin  : 
the  Plaintiff  being  one  of  them,  if  she  has  any  Equity  against  her 
husband  with  regard  to  this  money,  that  Equity  will  clearly  bar  any 
right  of  retainer  he  can  set  up  to  the  property,  of  which  he  became 

(i)  8  Atk.  720. 

(2)  By  a  late  rale  of  the  Court  the  sum,  for  which  the  wife's  consent  is  required, 
in  order  to  ^e  it  to  her  husband,  has  been  extended  from  100/.  to  200/.  See 
Elvjorlhf  V.  Wieksteady  1  Jac.  &  Walk.  69. 

(3)  2  Atk.  207. 
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administrator.  With  respect  to  the  only  difficulty  I  had,  upon  the 
point  of  form,  if  she  is  entitled,  and  there  is  no  way  of  asserting 
her  right  against  her  husband  except  by  a  bill,  that  objection,  I  think, 
does  not  weigh  much.  If  the  Defencknt  Montolieu  had  done  what 
would  have  been  the  natural  thing,  and  the  right  thing,  and  what  he 
certainly  would  have  done,  but  for  his  own  interest,  he  would  have 
been  the  Plaintiff,  desiring  the  Court  to  dispose  of  the  fund,  and  for 
her  benefit,  to  protect  her  interest  in  it.  Then  upon  all  the  circum- 
stances it  is  very  clear,  if  it  had  come  before  the  Court,  it  would 
have  been  matter  of  course  to  have  pronounced  upon  her  Equity 
upon  the  bill  of  the  administrator,  praying,  that  the  money  in  his 
hands  might  be  properly  disposed  of;  and  I  would  not  have  suffered 
this  money  to  be  paid  to  Lord  Elibank  without  making  a  provision 
for  her  (a),  for  the  provision  upon  her  marriage  was  clearly  not  ade- 
quate to  her  fortune  ;  and  it  is  clear,  that  provision  was  made  upon 
the  expectation,  that  by  circumstances  to  occur  in  his  fiimily  there 
would  be  an  opportunity  to  do  better  for  her  at  a  future  period. 
The  difficulty  was,  that  it  is  very  unusual  in  point  of  form ;  the  bill 

coming  on  the  part  of  the  wife  instead  of  the  husband. 
[*  744]         *  Declare,  that  the  Defendant  Montolieu  is  not  entitled 

to  retain  in  satisfaction  of  the  debt  due  from  the  Defendant 
Lord  Elibank  to  him  ;  but  that  the  distributive  share  of  Lady  Crans- 
town's  fortune,  accruing  to  the  Plaintiff  as  one  of  her  next  of  kin, 
is  subject  to  a  &rther  provision  in  favor  of  the  Plaintiff  and  her 
children  ;  the  settlement  made  upon  her  marriage  being  inadequate 
to  the  fortune  she  then  possessed.  Refer  it  to  the  Master  to  take 
the  accounts,  and  to  see  a  proper  settlement  made  upon  the  Plaintiff 
and  her  children  ;  regard  being  had  to  the  extent  of  her  fortune  and 
the  settlement  already  made  upon  her  (1). 

[These  notes  belong  also  to  Mwrmi  y.  Lord  ELibank.  10  Ve&  84 ;  13  Yes.  1 : 
14Ve8.49a]  ^^ 

1.  Where  property  for  the  separate  use  of  Kftmt  coverte  is  in  question,  a  bill  in 
respect  thereof  not  only  mmf^  but  ouM  to  be  brought  in  her  behalf  by  her  proehein 
amy ;  otherwise  it  would  be  her  husband's  bill ;  Qr^fiih  v.  Hood,  2  Ves.  Ben.  452 ; 
and  see  the  note  to  Lfmptri  v.  Lampert^  1  V.  21. 

2.  Upon  a  reference  to  the  Master  to  approve  of  a  settlement  upon  a  wife,  out 
of  a  particular  property,  it  is  always  usual  to  direct  the  Master  to  nave  regard  to 
any  previous  settlement  which  the  husband  may  have  made  upon  the  wife  aliunde, 
Chten  V.  Ottc,  1  Sim.  &  Stu.  254. 

3.  After  a  reference  to,  the  Master,  a/bne  coverU  may  waive  her  equity  to  have 
a  settlement,  and  thereby  exclude  the  claims  of  her  children ;  but  if  she  die  after 
a  proposal  for  a  settlement  is  directed,  (or  after  she  has  filed  a  bill  claiming  that 
equity,)  without  waivinff  it,  her  children  will  have  an  immediate  title  to  the  pro- 
vision which  she  herself  might  have  acquired,  had  she  lived ;  see  note  2  to  .w- 
caulayy.  PkUlips^  4  V.  15. 

4.  That  where  tlie  property  of  a  married  woman  is  of  such  a  nature  that  her 

(a)  See  2  Stoxy,  £q.  Jur.  §  1414,  1415,  and  cases  in  notes ;  Bunhn  v.  Dean^ 
antej  2  V.  607,  note  (a) ;  BaU  v.  Montgomenf,  ib.  191,  note  (d)^  and  cases  cited ; 
Blount  V.  BesOandj  ante,  517,  note;  2  Williams,  Executors,  (2d  Am.  ed.)  1015, 
1016. 

(1)  Post,  Murray  v.  Lord  Eltbankj  vol  x.  84 ;  xiii.  1 ;  xiv.  496;  Green  v.  Otte, 
1  Sim.  &.  Stu.  250. 
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hosband,  or  his  assignees,  can  reach  it  by  process  of  common  law,  Equity  cannot 
interpose  to  make  terms  for  the  wife ;  and  that  this  is  one  of  the  reasons  why  an 
action  at  law  does  not  li6  for  a  legiicy ;  see  note  1  to  fVright  v.  RutUr^  2  V.  673 ; 
and  the  farther  reference  there  given. 
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Devise  in  trust  to  dispose  of  the  premises  unto  and  amongst  the  devisee's  four 
children  in  such  manner,  shares,  &c.  as  he  should  by  deed  or  will  appoint:  one 
dyinff  in  the  life  of  his  f^er,  before  appointment,  was  held  entitled  to  a  fourth ; 
the  mther  after  that  child's  death  having  appointed  three  fourths  to  his  three 
surviviiu^  children  respectively,  (a)    (See  note  (2)  page  750.) 

Account  of  rents  and  profits  confined  to  six  years  by  analogy  to  the  action  for 
mesne  profits,  [p.  744.] 

Power  of  appointment  does  not  prevent  the  interest  vesting,  subject  to  be  devest- 
ed, [p.  748.] 

Difierence  between  land  and  money  subject  to  a  power  of  appointment,  (h)  [p.  749.] 

Peter  Rooke  by  his  will,  dated  the  13th  of  July,  1752,  devised 
to  his  wife  Beatrix  certain  estates,  called  Fryom  Court  Farm  ^except 
the  wood  growing  thereon)  discharged  of  a  fee-farm  rent  issuing  out 
of  the  same,  and  of  an  annuity  of  16Z.  a  year,  payable  to  Mary 
Hibberd,  for  her  life ;  and  after  her  decease  he  gave  to  his  brother- 
in-law  George  Reade  all  the  said  estate,  with  the  woods,  &c. ;  to 
hold  to  him,  his  heirs,  &c.,  for  ever ;  upon  trust,  that  the  said 
George  Reade,  his  heirs  or  assigns,  should  sell,  give,  devise,  or 
otherwise  dispose  of,  all  the  said  premises  with  the  appurtenances 
unto  and  amongst  his  (said  George  Reade's)  four  children  by  his 
wife,  the  testator's  sbter  Barbara,  deceased,  namely,  George  Garret 
Reade,  William  Reade,  Barbara  Reade,  and  Jane  Reade,  in  such 
manner,  and  by  such  shares,  and  under  such  directions,  as  George 
Reade  should  by  deed  or  will  appoint 

The  testator  also  devised  other  freehold  estates  to  his  nephew 
William  Reade  ;  and  he  gave  his  wife  all  his  household  goods  and 

(a)  The  point  said  to  be  decided  in  this  case,  though  not  easy  to  collect  the 
fact,  is,  that  where  a  power  is  given  by  will  to  appoint  an  estate  amongst  several 
objects,  and  the  estate  in  defamt  of  ajipointment  is  given  to  them  as  tenants  in 
common,  the  death  of  any  of  die  objects  of  the  appointment-  in  the  life  of  the 
testator  will,  pro  iarUoy  defeat  the  power  and  devise  over,  so  that  the  power  and 
devise  will  only  remain  as  to  the  shares  of  the  survivors.  Sugden,  Powers,  i[4th 
Lend,  ed.)  470,  and  note  (I).  See  also  ib.  ch.  9,  §  10,  p.  559-^562;  ch.  6,  j  3,  p. 
400,  401 ;  Bwk  v.  Biahop  of  Peterboroughj  3  Bro.  C.  C.  (Am.  ed.  1844,)^243, 254, 
and  notes ;  S.  C,  ante^  1  V.  299,  note  (a);  Bristow  v.  mtrde,  anU,  2  V.  336, 
note(al 

(6)  The  result  of  the  authorities  is  said  by  Sugden,  in  his  able  work  on  Powers, 
to  be,  that  the  power  of  appointment  does  not  prevent  the  vesting  of  the  estates 
limited  in  default  of  appointment :  and  it  is  equally  clear  that  the  same  doctrine 
applies  to  personalty ;  and  that  where  money  is  absolutely  given  over  in  default 
of  appointment,  it  is  vested,  subject  to  be  devested  by  the  execution  of  the  power. 
Sogaen,  Powers,  (4th  Lond.  ed.)  dL  3,  §  4,  p.  153. 
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Other  specific  articles  ;  and  directed  that  George  Reade,  his  execu- 
tors, &c.,  should  as  soon  as  conveniently  might  be  after  the  decease 
of  his  wife  out  of  the  rents  and  profits  of  the  estate,  called  Fryom 
Court  Farm,  devised  to  him,  in  the  first  place  reimburse  and  pay 
all  the  testator's  debts,  funeral  expenses,  the  fee-farm  rent,  the  annu- 
ity to  Mary  Hibberd,  and  the  legacy  therein  before  given  by  the 
testator  to  his  wife,  and  which  his  executor  should  have  paid  out  of 
his  personal  estate  thereinafter  devised ;  so  as  his  l^atees 
[*  745]  *  thereinafter  named  might  not  be  charged  with  the  same ; 
and  that  George  Reade  should,  after  the  payment  aforesaid 
by  and  out  of  the  rents,  issues,  and  profits,  of  the  estate  called 
Fryom  Court  Farm,  pay  the  residue  of  the  rents  and  profits  unto 
the  said  four  children  of  his  late  sister  Barbara,  wife  of  George 
Reade,  by  half-yearly  payments  in  and  by  such  dividends,  shares, 
and  proportions,  as  George  Reade  should  think  fit  to  limit  and 
appoint  the  payment  thereof,  and  in  like  manner  by  the  same  ways 
and  means  as  the  testator  had  before  directed  the  disposition  of  his 
estate,  called  Fryom  Court  Farm  ;  and  all  the  residue  of  his  goods, 
chattels,  personal  and  other  estate,  whatsoever  and  wheresoever,  not 
therein  before  by  him  given  and  devised,  he  gave  and  bequeathed 
to  George  Reade  in  trust  for  and  for  the  equal  benefit  of  his  (George 
Reade's)  three  younger  children,  William,  Barbara,  and  Jane,  to  be 
equally  divided  between  them,  share  and  share  alike,  as  they  should 
severally  attain  their  ages  of  twenty-one  years ;  and  the  interest, 
proceeds,  issues,  and  rents,  of  the  same  in  the  mean  time  to  be 
applied  towards  their  respective  maintenance  in  such  manner  as 
their  father  should  judge  most  for  their  advantage. 

By  a  codicil,  dated  the  20th  of  March,  1761,  he  devised  another 
real  estate  to  his  wife  for  life ;  and  after  her  decease  to  George 
Reade,  in  trust  for  him  George  Reade  to  sell,  give,  devise,  or  other- 
wise dispose  of,  in  like  manner  as  his  other  freehold  lands  were 
directed  by  his  said  will,  for  such  uses  and  purposes  as  were  directed 
by  his  said  will,  and  to  no  other  use  whatsoever. 

George  Garret  Reade,  the  eldest  son  of  George  Reade,  died  in 
the  life  of  the  testator ;  who  died  in  1768.  Jane  Ileade  married 
Joseph  Willis.  By  indentures  of  lease  and  release  and  appointment, 
dated  in  July  1769,  reciting  the  will  and  codicil,  and  that  Greorge 
Garret  Reade  died  long  before  the  death  of  the  testator ;  and  there- 
fore George  Reade  was  minded  to  appoint  three  fourth  parts  of  said 
freehold  estates  unto  his  said  three  surviving  children  in  equal  shares, 
it  was  witnessed,  that  in  pursuance  of  the  trusts  and  powers  vested 
in  him  by  said  will  and  codicil  and  in  execution  thereof  he  gave 
three  undivided  fourth  parts  of  the  said  estates,  to  William  Reade, 
Jane  Willis,  and  Barbara  Reade,  their  heirs  and  assigns,  equally  to 

be  divided  between  them  as  tenants  in  common. 

[*746]         ^By  indentures,  dated  the  1st  of  August,  1769,  and  a 

fine,  the  said  three  fourths  of  the  said  estates  were  settled, 

as  to  one  fourth,  to  the  use  of  William  Reade  for  life  ;  remdnder 

to  trustees  to  preserve  contingent  remainders  ;  remainder  to  his  first 

VOL.  V.  44* 
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and  other  sons  in  tail ;  remainder  to  his  daughters  in  tail,  with  cross 
remainders  ;  remainder  to  Jane  Willis,  Barbara  Reade  and  George 
Reade,  the  *8on  of  George  Garret  Reade,  or  any  or  either  of  them, 
or  any  issue  of  them,  in  such  parts  and  for  such  estates  as  William 
Reade  should  appoint,  and  in  default  thereof,  to  them  and  the  heirs 
of  their  bodies,  with  cross  remainders  in  tail ;  remainder  to  WiDiam 
Reade  and  his  heirs  ;  and  as  to  the  other  two  fourths,  to  the  use  of 
Joseph  and  Jane  Willis  and  Barbara  Reade  respectively,  with  similar 
limitations  to  their  sons  and  daughters,  and  remainders,  including 
George  Reade,  the  son  of  George  Garret  Reade  deceased. 

The  testator^s  widow  died  in  1771.  George  Reade,  son  of  Geoi^ 
Grarret  Reade,  was  then  of  the  age  of  nineteen.  He  died  in  Sep- 
tember 1775,  intestate  ;  leaving  George  Reade,  bom  in  May  1775, 
his  only  son  and  heir  at  law,  and  also  heir  of  his  great-grandfather, 
and  of  Jane  Willis  and  Barbara  Reade ;  who  died,  the  former  in 
1777,  the  latter  in  1779,  without  issue ;  no  appointment  having 
been  made  under  the  settlement  as  to  their  Tourth  parts.  Joseph 
Willis  died  before  his  wife. 

The  bill  was  filed  in  July  1797,  by  Geoige  Reade,  (the  great- 
grandson  of  George  Reade,  the  devisee  in  trust,)  who  attained  the 
age  of  twenty-one  in  May  1796,  against  William  Reade,  executor 
of  his  father  George  Reade,  the  devisee  in  trust ;  suggesting  pos- 
session by  the  Defendant  and  his  father  ever  since  the  death  of  the 
testator's  widow ;  and  praying  a  discovery,  and  an  injunction  to  re- 
strain the  Defendant  from  setting  up  any  outstanding  terms  for  the 
purpose  of  defeating  an  ejectment. 

The  Defendant  by  his  answer  not  setting  up  any  title,  except 
under  the  will  and  codicil  and  the  said  indentures,  the  Plaintiff 
claiming  the  fourth  part  of  the  estates,  that  was  not  appointed  by 
hb  great-grandfather,  and  his  proportion  under  the  settlement  of 
Jane  Willis's  and  Barbara  Reade's  fourths,  making  in  the  whole  two 
fourths  of  the  estates,  brought  an  ejectment  in  1798  ;  and  obtained 
a  verdict  for  two  fourths ;  subject  to  the  opinion  of  the 
*  Court  of  King's  Bench  as  to  the  fourth,  which  was  left  [*  747] 
unappointed ;  and  upon  argument  of  that  question  on  the 
case  reserved  the  Court  were  of  opinion,  that  the  Plaintiff  was 
entitled  to  that  fourth,  and  judgment  was  entered  up  accord- 
ingly. (1) 

Upon  that  judgment  a  supplemental  bill  v^as  filed  for  an  account 
of  the  rents  and  profits,  received  by  the  Plaintiffs  great-grand&ther 
and  by  the  Defendant  since  his  death,  i^id  for  a  partition.  The 
Defendant  by  his  answer  submitted,  whether  the  Plaintiff  became 
entitled  otherwise  than  legally  to  the  fourth  part,  of  which  there  was 
no  appointment ;  and  whether  the  Defendant  as  survivor  of  the  four 
children  of  George  Reade  did  not  become  beneficially  entitled  to 
that  part ;  and  that  the  opinion  of  the  Court  of  King's  Bench  hav- 
ing been,  upon  the  admission,  that  the  Plaintiff  is  heir  at  law  of 

(1)  See  the  Report,  8  Term  Rep.  6.  R.  118. 
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Peter  Rooke,  the  testator,  And  of  George  Reade,  the  Plaintiff's  great- 
grandfather, and  of  George  Garret  Reade,  that  the  l^al  title  to  the 
two  fourths  of  the  estates  was  in  the  Plaintiff,  the  verdict  and  opmion 
of  the  Court  are  not  conclusive  in  this  Court  as  to  the  question, 
whether  the  Defendant  is  not  beneficially  entitled  to  the  unappointed 
fourth.  The  answer  also  insisted,  tlmt,  as  the  Plaintiff's  great- 
grandfather was  not  in  possession  of  any  part  of  the  premises,  sab- 
sequent  to  the  death  of  the  testator's  widow,  the  Plaintiff  has  no 
claim  upon  his  personal  assets  in  respect  of  the  rents  ;  and  he  sub- 
mitted to  account  from  the  deaths  of  Jane  Willis  and  Barbara 
Reade  respectively. 

The  Attorney  ^eneral^  [Sir  John  MUford]^  and  Mr.  Hall,  for  the 
Plaintiff.  The  case  of  Maddison  v.  Andrew  (1)  as  to  this  point  has 
been  impeached  in  Witts  v.  Boddington  ^2)  and  other  cases  by  Lord 
Thurlow ;  who  said  it  was  impossible  to  mfer  a  joint-tenancy,  where 
the  testator  meant  division.  In  TnmdeU  v.  Eames  (3)  Lord  Bathurst 
upon  the  word  '^  amongst"  held  it  a  tenancy  in  common,  (a)  The 
direction  in  this  will  is  to  give  unto  and  amongst  the  four  children. 
Nothing  is  given  expressly  in  default  of  appointment :  but  a  gift  is 
to  be  raised  by  implication  ;  and  if  so,  it  must  be  a  gift  of  the  same 
description.   The  trust  was  only  as  to  the  shares,  a  power  of  division 

in  the  father.  If  the  four  children  had  survived,  he  could 
[*  748]     ^  not  have  excluded  any  one.    The  result  is,  they  must 

take  as  tenants  in  common,  and  not  as  joint-tenants. 
Upon  the  Defendant's  construction  it  must  be  contended,  that  if  ali 
the  children  had  survived  the  fieither,  and  he  had  died  without  an 
appointment,  they  could  take  nothing :  but  that  is  not  the  way,  in 
which  the  Court  construes  these  powers.  The  Court  makes  an  equal 
distribution,  because  they  have  not  the  discretion  the  trustee  had  to 
make  an  unequal  distribution.  Can  this  gift  to  the  four  children  in 
such  proportions  as  the  jbther  thinks  fit  be  said  to  be  a  gift  to  a  less 
number  than  four,  or  not  to  be  a  gift  to  any  of  them  ?  They  are 
all  tenants  in  comimon  in  the  proportions  the  father  shall  name ;  and 
if  he  does  not  name  the  proportions,  then  they  must  take  equally. 
In  this  case  the  subject  is  real  estate,  given  to  be  divided  among  the 
children  ;  one  of  whom  was  heir  at  law ;  and  the  rents  and  profits, 
subject  to  certain  charges,  are  to  be  divided  as  well  as  the  estate. 
Therefore  it  must  vest  in  some  way  at  the  death  of  the  testator ;  and 
there  is  a  great  difference  between  this  and  Maddison  v.  Andrew  ; 
where  the  wife  was  residuary  legatee ;  and  it  was  considered  only 

1  Ves.  57. 

3  Bra  C.  C.  95:  stated  from  the  RegiBter's  Book,  wnU,  503,  in  Brwen  v. 


!»! 


J)  Before  Lord  Bathurst,  11th  February,  1773:  stated  fix)in  the  Registei's 
Book,  4  Bro.  C.  C.  17,  in  CcanfMl  v.  CampMl 

(a)  As  to  the  creation  of  tenancies  in  common  and  the  favor  shown  to  the  con- 
struction of  them,  see  CamuMl  v.  CampbeU,  4  Bio.  C.  C.  (Am.  ed.  1844,)  15-19, 
and  notes;  Joliffe  v.  East,  3  ib.  27,  note  (a);  Stratton  v.  Best,  2  ib.  240,  note  (a); 
Drayton  v.  Drayttm,  1  Desaus.  329;  BuncK  v.  Hwrst,  3  Desans.  288;  WetieoU  v. 
CaJ^,  5  Johns.  Ch.  334. 
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as  a  direction  to  her,  in  what  manner  she  should  dispose  of  the 
6002.,  part  of  the  residue,  and  which  she  was  not  bound  to  dispose 
of  till  her  death :  so  that  she  might  retain  the  interest  in  the  mean 
time.  According  to  the  modern  cases  the  interest  there  would  have 
been  considered  as  vesting,  subject  to  be  devested.  In  a  note  of 
that  case  by  Mr.  Joddrel  Lord  Hardwicke  appears  to  put  the  joint- 
tenancy  quite  out  of  the  case. 

Mr.  Manifield  and  Mr.  JohfuoUy  for  the  Defendant,  relied  on 
JMaddisan  v.  Andrew. 

Lord  Chancellor  [Loughborough].  Maddison  v.  Andrew  is 
generally  cited  as  a  case  of  a  fraudulent  appointment ;  being  to  a  dead 
child.  The  argument  upon  this  point  was  not  necessary  to  the  de- 
cision. I  have  a  note  of  that  case ;  which  I  believe  was  taken  by 
the  present  Lord  Pery ;  who  was  then  at  the  bar.  That  note  also 
represents  Lord  Hardwicke  to  have  been  clearly  of  opinion,  that  it 
was  not  vested.  That  I  doubt ;  for  certainly  upon  the  modem  cases 
it  would  be  considered  vested,  subject  to  be  devested  (1). 
*Lord  Hardwicke  in  the  note  I  have  says,  he  knows  no  [*749] 
case,  where  the  interest  has  been  held  vested,  where  the 
sum  is  not  certain ;  that  therefore  it  was  contingent ;  that  it  was  in- 
sisted to  be  vested,  subject  to  be  devested ;  but  it  would  not  bear 
that  construction ;  for  it  is  given  to  the  mother  to  be  by  her  dispos- 
ed of  among  the  daughters. 

There  is  a  materid  difference  between  land  and  money.  As  to 
money,  any  part,  that  fails,  of  course  falls  into  the  residue.  Then, 
where  the  sum  is  separated  from  the  bulk  of  the  personal  estate,  it 
would  be  a  forced  construction  to  throw  that  back  into  the  general 
residue.  But  as  to  land,  there  must  be  an  estate  given ;  the  inten- 
tion to  give  is  not  sufficient  In  Marryai  v.  Tawnley  (2)  the  ex- 
press joint-tenancy  was  controlled :  Lord  Hardwicke  held,  it  was  all 
blunder :  it  was  impossible  it  could  mean  a  joint-tenancy ;  as  the 
conveyance  was  to  be  at  the  respective  ages  of  twenty-one ;  and 
there  was  an  evident  intention  of  division. 

I  have  not  fully  made  up  my  mind  upon  this  case :  but  I  am  in- 
clined to  think,  George  Reade  was  well  advised  at  the  time  he  made 
that  deed. 

Feb.  I9th.  Lord  Chancellor  [Loughborough].  In  this  cause 
my  opinion  is,  that  the  elocution  of  the  power  by  George  Reade,  the 
great-grandfather  of  the  Plaintiff,  was  good,  under  the  circumstance, 
that  had  taken  place,  of  the  death  of  his  eldest  son,  who  in  the  will 
was  one  of  the  four  objects  of  appointment,  and  who  died  in  the 
life  of  his  &ther,  before  any  appointment.  Under  those  circumstan- 
ces, I  conceive,  the  fiither  well  and  properly  executed  his  power  by 

(1)  Qee^ani€^SmUhy,LordQMelfmdyVolu,€SS;  where  this  point  was  so  held 
ailiBr  great  consideration  by  the  Lord  Chancellor.  See  also  Mr.  Justice  Buller's 
opinion  to  the  same  effect,  vol.  iii.  061,  in  the  judgment  in  CroodiiUe  y.  Ofuwry; 
Cox  y.  CAomfteridui,  iv.  631,  and  the  notes,  L  309;  iu  706. 

(d)  ]  Yes.  lOS. 
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appointing  only  three  fourths  to  his  three  surviving  children.  I  do 
not  find,  that  the  Court  of  King's  Bench  had  determined  the  precise 
question.  I  rather  think,  that  was  the  opinion  of  the  Court; 
though  they  would  not  put  it  so,  and  would  not  go  farther  than  the 
legal  title. 

The  Plaintiff  therefore  is  entitled  to  two  fourths :  but  the  account 
of  the  rents  and  profits  cannot  go  beyond  six  years  (1).  As  to  that 
the  bill  prays  too  largely.  You  cannot  recover  more  than  six  years' 
mesne  profits  at  law.  My  idea  in  giving  you  the  two 
[♦  750]  ♦  fourths  is,  that  you  are  l^ally  entitled  :  then  the  circum- 
stance of  being  obliged  to  sue  in  Equity  does  not  alter  the 
nature  of  the  action  for  mesne  profits.  He  must  have  the  costs  of 
the  bill  (2).  

1.  Wberk  interests  are  given  by  will  so  u  to  vest,  in  a  qualified  mann^,  im- 
mediately, though  liable  to  be  devested ;  there  unless  the  specified  contingency 
arise,  or  the  power  of  appointment,  which  might  devest  the  given  interests,  be 
exercised,  those  interests  must  continue  vested,  and  will  pass  to  representatives ; 
see,  antty  note  3  to  JlSalim  v.  Ktighky,  2  V.  333,  and  note  3  to  SmUh  v.  Lord 
Camdford,  2  V.  698. 

2.  The  death  of  one  of  the  class  to  whom  a  power  of  appointment  extends,  does 
not  absolutely  prevent  an  appointment  of  the  whole  subject  amongst  the  survivor^i 
even  in  cases  where  no  power  of  exclusion  was  given;  see  note  1  to  BoyU  v.  Hie 
Bithopof  PeUrborougkj  1  V.  299. 

3.  Tlutt  an  account  of  rents  and  profits  is  usually  limited  to  six  years,  by  anal- 
ogy to  legal  limitations,  was  the  rule  laid  down  in  SUtckhowe  v.  JBonuton,  10  Ves. 
469,  as  well  as  in  the  principal  case ;  but  in  cases  of  trust,  or  detention  of  dower, 
or  on  other  special  grounds,  the  account  may  be  decreed  from  the  time  the  title 
accrued.  Dormer  v.  Ihrtescue,  3  Atk.  130;  PtUtenof  v.  Warren,  6  Ves.  94 ;  and 
see  note  15  to  The  Momey  Qenend  v.  Bouyer,  3  V.  714,  with  note  4  to  PeUiward 
V.  PreacoU,  7  V.  541. 

1)  .^itfe,  Drummond  v.  The  Dvke  of  SL  Albcms,  433,  [and  notes],  and  the  note, 


(2)  This  decision,  as  far  as  it  leaves  one  fourth  to  the  deceased  child,  is  ques- 
tioned by  Lord  Eldon,  1  Ves.  &  Bea.  92,  BtUcher  v.  Butcher.  For  the  various 
questions  and  authorities  on  the  subject  of  powers  of  appointment,  see  Bojtde  v. 
JlieBiahopof  Peterborough's  Bro.C.C.  2/^;  an(e,  vol.  i.  299 ;  BristowY.  mtrde^ 
Wilson  V.  PtggoUy  Routli^  v.  DorriU,  Whistler  v.  Webster,  SmUh  v.  Lord  Camd- 
ford,  ii.  336,  351,  357,  367,  698;  Crompe  v.  Barrow,  Fandenee  v.  ^dom,  iv.  681, 
771 ;  WoUen  v.  Tktnner,  Spencer  v.  Spencer,  Long  v.  Long,  Forteeeue  v.  Gregor^ 
ante,  218, 362,  445,  553 ;  Kemp  v.  jKei^,  post,  849 ;  and  the  note,  ante,  i.  310. 
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SOMERVILLE  v.  LORD  SOMERVILLE. 
BAYNTUN  V.  LORD  SOMERVILLE. 

TTie  Master  of  the  Rolls  for  the  Lord  Chancellor. 
[1801,  Jan.  24, 26, 27;  Feb.  2a] 

Tm  Buccession  to  the  pencmal  estate  of  an  intestate  is  regulated  by  the  law  of 
that  place,  which  was  his  domicil  at  the  time  of  his  death.  For  that  purpose 
there  can  be  but  one  domicil ;  and  the  Lex  lod  rei  sUtt  does  not  prevail,  (a) 

The  mere  place  of  birth  or  death  does  not  constitute  the  domicil.  (6)  The  domicil 
of  oriffin,  which  arises  from  birth  and  connections,  remains,  until  clearly  aban- 
doned and  another  taken,  (c)  [p.  750.] 

In  the  case  of  Lord  Somerville,  of  two  acknowledged  domicils,  the  family  seat  in 
Scotland,  and  a  leasehold  house  in  London,  upon  the  circumstance  the  former, 
which  was  the  original  domicil,  prevailed,  (</)  [p.  750.1 

A  man  may  have  two  domicils  for  some  purposes,  (e)  [p. /8d] 

ia)  See  note  (a\  to  Bempdt  v.  Johmtione^  Graham  v.  Johnsiont^  anie^  3  V.  196; 
Cent,  (5th  ed.}  429,  430, 431,  and  notes ;  Stoiy,  Confl.  Laws,  §  481,  and  nmHer- 
ous  cases  cited  m  note  (1);  2  Williams,  Executors,  (2d  Am.  ed.)  1084,  d  stq.^  and 
notes. 

(6)  See  Harvard  CoUm  v.  Gort,  5  Pick.  372, 373.  Two  thixij^  must  concur 
to  constitute  a  domicil:  first,  residence ;  and  secondly,  the  intention  of  making  it 
the  home  of  the  party.    Harvard  CoU^  v.  Gore^  5  Pick.  374. 

Story,  Confl.  Laws,  §  44 ;  Jermuon  v.  Hfwood^  10  Pick.  77;  HaUowdl  v.  Saeo^ 
5  Grecnl.  143;  Caseifs  cage,  1  Ashmead,  1%;  actual  residence  ia  not  indispensa- 
ble to  retain  a  domicil,  once  acquired.  It  is  retained  by  the  mere  intention  not 
to  change  it  lb ;  SadUfs  ease.!  Mass.  58;  MingUm  v.  BoaUm,  4  Mass.  312 ; 
Granby  v.  Amhartt^  7  Mass.  1 ;  Jjincoln  v.  Hapgwdy  11  Mass.  350 ;  Sears  v.  Ciiy 
of  Boston,  1  Metcal^  250. 

(e)  Story,  Confl.  Laws,  §  46;  Harvard  College  v.  Gore,  5  Pick,  374.  Every 
person  has  a  domicil  of  origin,  which  he  retains  until  he  acquires  another,  and  the 
one  thus  acquired  is  in  like  manner  retained.  Mington  v.  Mnih  Bridgtwater,  23 
Pick.  170;  ThamdOkt  \.  City  qf  BosUm,  1  Metcalf,  242;  JSIbum  v.  Benneli,  3 
Metcalf,  199 ;  Jennison  v.  Hapgood,  10  PicL  77 ;  fVlayne  v.  Green,  357 ;  Moore  v. 
IftZiktrtf,  10  N.  Hamp.  455, 456. 

{dj  The  question,  what  place  is  any  person's  domicil,  or  place  of  abode,  is  a 
question  of  fact  It  is  in  most  cases  easily  determined  by  a  few  decisive  facts ; 
but  cases  may  be  readilv  conceived,  where  the  circumstances  tending  to  fix  the 
domicil  are  so  nearlv  balanced,  that  a  slight  circumstance  will  turn  the  scale.  In 
some  cases  where  the  facts  show  a  more  or  less  fi«quent  or  continued  residence  in 
two  places,  either  of  which  would  be  conclusively  considered  the  person's  place 
of  domicil,  but  for  Uie  circumstances  attending  the  other,  the  intent  of  the  parQr 
to  consider  the  one  or  the  other  his  domicil,  will  determine  it  One  rule  is,  the 
fact  and  intent  must  concur.  There  are  certain  well  settled  maxims  on  this  sub- 
iect  These  axe,  that  every  person  has  a  domicil  somewhere ;  and  no  person  can 
nave  more  than  one  domicil  foor  one  and  the  same  purpose  at  the  same  time.  It 
follows  from  these  maxims,  that  a  man  retains  his  domicil  of  origin  till  he  changes 
it  by  acquiring  another;  and  so  each  successive  domicil  continues,  until  changed 
by  acquiring  another.  And  it  is  equally  obvious,  that  the  acquisition  of  a  new 
domicil  does,  at  the  same  instant,  terminate  the  old  one.  Opinion  of  the  Judges 
of  the  Supreme  Ck)urt  of  Massachusetts,  in  Supplement  to  5  Metcalf,  p.  588,  xQ. 

(e)  Greene  v.  Greene,  11  PicL  410.  But  a  person  can  have  only  one  domicil  for 
one  purpose,  at  one  and  the  same  time.  ^hingUm  v.  M>rth  BndgtwaUr,  23  Pick. 
170.  See  ThamdXhe  v.  Citu  of  Boston,  1  Metcalf,  242 ;  note  (d)  supra.  Opinion  of 
Supreme  Court  of  Massachusetts,  5  Metcalf,  Supplement,  588^  589, 
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A  new  domicil  cannot  be  acquired  during  pupilage,  or,  until  the  person  is  tut  ju- 
ris, (a)  [p.  787.] 

Distinction  upon  contemporaiy  domicik ;  in  the  case  of  a  nobleman  or  gentleman, 
^neially,  the  domicil  is  the  mansion-house  in  the  country :  that  of  a  merchant 
IS  at  his  residence  in  town,  [p.  789.] 

Custom  of  York,  [p.  790.] 

The  question  in  these  causes  was,  whether  the  distribution  of  the 
personal  estate  of  the  late  Lord  Somerville,  who  died  intestate, 
seised  of  real  estates  in  Scotland  and  in  Gloucestershire,  and  pos- 
sessed of  personal  property  in  the  English  funds  to  a  very  kige 
amount,  should  be  made  according  to  the  law  of  Scotland  or  the 
law  of  England.  The  claimants  by  the  law  of  Scotland  were  his 
Lordship's  nephews  and  nieces  of  the  whole  blood,  exclusive  of 
Lord  Somerville,  as  being  the  heir  at  law  entitled  to  the  real  estates. 
They  were  the  children  of  the  intestate's  deceased  brother  and  sis- 
ter of  the  whole  blood,  Colonel  Somerville  and  Ann  Whichmore  Bur- 
gess. Sir  Edward  Bayntun,  half-brother  to  the  intestate,  being  the 
surviving  son  of  Lady  SomerviUe  by  a  former  marriage,  and  two 
nephews  and  two  nieces,  of  the  half-blood,  being  the  children  of  a 
deceased  brother  and  sister  of  the  intestate  by  a  former  marriage, 
claimed  to  participate  in  the  distribution  under  the  law  of  England. 
Lord  Somerville  obtained  letters  of  administration. 

The  following  circumstances  were  established  by  the  evidence. 

That  branch  of  the  Somerville  family,  from  which  the  late  Lord 
was  directly  descended,  had  been  wholly  settled  in  Scot- 
[*  751]  land  above  ^six  centuries.  His  father,  James,  Lord  S<Hn- 
erville,  first  came  to  England  in  1721  at  the  age  of  twen- 
ty-three, for  the  purpose  of  prosecuting  his  claim  to  the  Barony  of 
Somerville ;  which  he  established  in  lifay  1723.  In  1724  he  mar- 
ried Mrs.  Rolt  of  Spye  Park ;  where  he  resided  with  her  on  her 
estate  till  1726 ;  when  he  returned  to  Scotland.  His  daughter  Ann 
was  born  during  that  residence  in  England.  He  continued  in  Scot- 
land, where  his  two  sons  the  late  Lord  Somerville  and  Colonel  Som- 
erville were  bom,  till  1731 ;  in  which  year  he  went  to  Bristol  on  ac- 
count of  Lady  Somerville's  health.  In  1732  he  returned  to  Scot- 
land ;  and  continued  there  till  Lady  Somerville's  death  in  1734 ; 
when  he  went  to  England  to  bury  her  and  to  surrender  her  estate  to 
Sir  Edward  Bayntun,  one  of  her  soiis  by  a  former  marriage.  In 
1736  Lord  Somerville  married  again;  and  immediately  returned  to 
his  residence  in  Scotland ;  where  he  continued  till  1741 ;  when  he 

(a)  That  is  to  say,  as  Sir  William  Grant  explains  it,  he  camiot  acquire  a  domi- 
cil by  his  own  act    In  PoHnger  v.  ffMimaUy  3  Mer.  79. 

A  child  remaining  under  Ihe  care  of  its  mother,  after  the  death  of  the  father, 
will  follow  the  domicil  which  she  may  acquire,  in  a  case  free  from  fraud.  Poh'n- 
ger  y.  fftghtnum,  3  Mer.  67 ;  2  Macpherson  on  Infants,  (Lond.  ed.  1842)  578,  579. 
whether  a  minor  can  gain  a  new  domicil  with  the  consent  of  his  father,  who  does 
not  change  his  own,  see  ib. 

The  domicil  of  a  person  rum  compos  mentis,  under  guardianship,  may  be  changed 
by  the  direction  or  with  the  assent  of  the  guardian,  express  or  implied.  Hoyoks 
V.  Htukms,  5  Pick.  20.  See  Uphn  v.  MrMrid^,  15  Mass.  239;  CuiU  v.  Hat- 
kins,  9  Mass.  514;  BwkUmd  v.  Chariemont,  3  Pick.  173;  Gwer  v.  (fDamd^  1 
Binn.  349,  note ;  Story,  Conil.  Laws,  §  46,  note. 
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was  elected  one  of  the  Sixteen  Peers ;  and  came  up  to  attend  Par- 
liament; and  resided  three  winters  in  London  for  that  purpose, 
going  in  summer  to  his  efttate  in  Scotland.  In  1744  being  appoint- 
ed a  Lord  of  Police  in  Scotland,  he  went  to  reside  there ;  discon- 
tinuing from  that  time  his  Parliamentary  attendance.  He  continued 
in  Scotland,  till  he  went  to  England  in  1760  or  1761,  to  be  presented 
to  the  King  and  to  visit  his  daughter.  After  passing  six  weeks  in  Eng- 
land on  that  occasion  he  returned  to  Scotland ;  and  never  again  quitted 
it ;  dying  at  his  house  there  in  1765.  His  residence  in  Scotland  was  at 
the  family  seat,  called  The  Drum,  or  Somerville-House,  in  the  summer, 
and  at  apartments,  which  he  had  in  Holyrood-House,  in  winter. 

The  late  Lord  Somerville  was  bom  on  the  22d  of  June  1727  in 
Scotland,  either  at  Somerville-House,  or  at  Good-Trees,  an  old  man- 
sion in  the  neighborhood,  rented  by  his  father,  while  the  house  was 
re-building.  He  remained  there  till  the  age  of  nine  or  ten  years ;  in 
the  course  of  which  period  he  was  at  school  at  Dalkeith,  and  after- 
wards at  Edinburgh.  At  the  age  of  nine  or  ten  he  was  sent  into 
England  to  Mr.  Somerville  in  Gloucestershire.  He  was  at  school 
there  for  some  time  ;  afterwards  in  June  1742  he  went  to  Westmin- 
ster School ;  which  he  quitted  at  Christmas  1743.  He  then  went  to 
Caen  in  Normandy  for  the  purpose  of  education ;  where  he  remained 
till  the  age  of  eighteen  ;  when  upon  the  rebellion  breaking  out  in 
Scotland  in  1745  being  sent  for  by  his  father  he  returned  to  Scotland ; 
joined  the  royal  army  as  a  volunteer ;  and  was  present  at 
the  battles  of  Preston  Pans  and  ^Culloden ;  at  which  he  [^752[ 
served  as  an  aid-de-camp  to  Generals  Cope  and  Hawley. 
He  continued  in  the  army  till  the  peace  in  1763 ;  and  at  different 
times  during  that  period  was  in  England,  Scotland,  and  Germany, 
wherever  his  regiment  happened  to  be,  either  in  quarters  or  on  ser- 
vice. Soon  after  quitting  the  army  in  1763  he  went  to  Scotland,  to 
Somerville-House ;  and  his  father  settled  an  annuity  upon  him.  He 
then  went  abroad.  In  September  1765  on  account  of  his  father's 
illness  he  returned  to  Scotland  ;  was  present  at  his  funeral  in  De- 
cember in  that  year ;  and  continued  in  Scotland  about  six  months 
afterwards ;  but  not  succeeding  in  an  application  for  his  father's 
apartments  in  Holyrood-House  he  went  to  London ;  but  did  not  turn 
off  any  of  the  servants  at  Somerville-House.  From  this  period,  in 
1766,  there  was  no  evidence  as  to  the  actual  residence  till  1778  or 
1779  (I),  farther  than  that  he  passed  the  winter  in  London  and  the 
summer  at  Somerville  House.  In  1779  he  took  a  lease  of  a 
house  in  Henrietta  Street,  Cavendish  Square,  for  twenty-one 
years,  determinable  at  the  end  of  seven  or  fourteen  years,  at  a 
rent  of  842.  a-year.  He  continued  to  occupy  this  house  as  his  win- 
ter residence  till  his  death  ;  going  every  year  to  Somerville  House 
for  the  summer ;  and  dividing  the  year  nearly  equally  between  them. 

(1)  The  fact  vas  that  during  the  former  part  of  that  period  Lord  Somerville 
had  furnished  lodgings  in  London ;  and  during  the  latter  part  occupied  the  house, 
of  which  he  aflerwaras  took  a  lease ;  which  appeared  by  the  parish  rates  since 
1773 ;  beyond  which  they  could  not  be  found. 


752  80UERTILLE  «.  LOBD  SOKEBYILLE,  ETC.       [1801. 

The  landlord  of  the  house  having  purchased  the  ground-lease,  of  which 
thirty-six  years  were  unexpired  at  Midsummer  1787,  Lord  Somerville 
endeavored  to  get  him  to  relinquish  it  for  ^  premium ;  and  expressed 
regret  at  the  refusal.  Being  assessed  to  the  taxes  at  90L  per  annum, 
he  appealed ;  and  was  reduced  to  84/.  per  annum.  About  ten  years 
before  his  death  he  was  elected  one  of  the  Sixteen  Peers ;  and  he 
attended  his  Parliamentary  duty  every  winter. 

In  Scotland  Lord  Somerville's  establishment  and  style  of  living 
were  suitable  to  his  rank  and  fortune.  In  London  he  had  only  one 
or  two  female  servants  ;  and  brought  two  men  servants  from  Scotland ; 
taking  them  back  with  him  ;  and  using  job  horses  occasionally.  His 
manner  of  living  here  was  very  private  ;  seeing  no  company ;  dining 
usually  at  a  dub  ;  and  keeping  his  servants  on  board  wages.  The 
house  was  out  of  repair ;  and  furnished  upon  a  very  limited  scale. 
The  furniture,  with  the  wine,  coals,  and  plate,  sold  only 
[*753]  for  66/.  Is.  Id.  and  the  fixtures  ^for  73/.  lOf.  To  some 
of  his  friends  he  declared  repeatedly,  that  he  considered  his 
residence  in  London  only  as  a  lodging  house,  and  a  temporary  res- 
idence during  the  sitting  of  Parliament ;  and  spoke  of  Scotland  as  his 
residence  and  home,  where  he  was  bom,  with  the  warmth  of  a  native ; 
and  he  often  complained  with  acrimony,  that  in  any  disputes,  which  he 
had,  which  came  before  the  Session,  it  appeared  to  be  a  disadvantage 
to  him  residing  so  little  among  them.  About  a  month  before  his  death 
Colonel  Reading  urged  him  to  make  a  will ;  observing,  that  it  would 
be  cruel  to  leave  his  natural  children  without  provision ;  upon  which 
he  said  he  meant  to  take  care  of  them  and  also  of  his  brother's 
younger  children  ;  and  soon  after  this  conversation  the  intestate  told 
Colonel  Reading,  (the  deponent,^  that  he  had  seen  Sir  James  Bland 
Burgess ;  who  had  alarmed  him  oy  telling  him,  if  he  died  without  a 
will,  his  personal  estate  would  be  divided  among  the  several  branches 
of  his  family ;  which  he  much  deplored ;  and  afterwards  he  said,  he 
should  soon  go  to  Scotland  ;  and  would  then  make  his  will. 

Soon  after  that  conversation  Lord  Somerville  died  suddenly  at  his 
house  in  London  in  April  1796,  during  the  sitting  of  Parliament  In 
the  books  of  the  Bank  of  England  he  was  described  as  of  Henrietta 
Street,  Cavendish  Square. 

Elizabeth  Dewar,  who  had  been  housekeeper  at  Somerville-House, 
by  her  depositions  stated,  that  she  had  heard  the  intestate  say,  he 
was  an  Englishman  ;  and  when  she  told  him,  that  when  speaking 
against  Scotland,  he  was  speaking  against  his  own  country,  he  would 
answer,  that  he  was  bom  in  Scotland :  he  was  educated  in  England : 
his  connections  were  English  ;  that  he  had  no  friend  in  Scotland  ; 
and  every  thing  he  did  was  after  the  English  bshion.  The  deponent 
had  heard  him  say,  his  reason  for  going  to  Scotland  was,  that  he 
might  be  at ,  his  estate  ;  that  he  did  not  like  it ;  but  had  promised 
his  father  when  dying,  that  he  would  live  one  half  of  the  year  in  Scot- 
land, and  the  other  in  England  ;  that  he  considered  himself  an  Eng- 
lishman ;  that  his  estate  in  England  was  preferable  to  that  in  Scot- 
land ;  that  he  preferred  England  ;  and  would  never  visit  Scotland 
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except  on  account  of  the  promise  to  his  fitther ;  and  that  he  did  not 
care  though  Somerville  House  were  burnt ;  and  this  he  frequently 
said  in  conversation  with  the  witness. 

*  There  was  some  farther  slight  evidence  of  expressions     [^  754] 
importing  a  preference  of  England  ;  and  that  he  consid- 
ered himself  an  Englishman. 

The  Attorney  Generaly  [Sir  John  ]ilitford\y  the  SoUdtor  General^ 
[Sir  WUliam  Grant],  Mr.  Ifewbold,  and  Mr.  MhUosh,  for  the  Plain- 
tiffs in  the  first  cause ;  Mr.  Mansfield,  Mr.  Adam,  and  Mr.  Lockhart, 
for  the  Defendants  in  the  same  interest;  claiming  as  next  of  kin  of 
the  whole  blood  by  the  law  of  Scotland. — The  question  in  these 
cases  must  now  be  understood  to  depend  entirely  upon  the  domicil 
of  the  late  Lord  Somerville :  the  cases  decided  having  put  entirely 
out  of  sight  the  Lex  loci  ret  sUa  with  reference  to  this  question.  It 
was  never  understood  in  this  or  any  country  but  Scotland,  that  the 
isuccession  to  movable  property  could  be  regulated  by  two  different 
laws.  Some  decisions  in  that  country  certainly  did  assert  that  prop- 
osition :  but  in  The  AnnandaU  Cause  (1)  it  was  not  thought  a  subject 
of  question  ;  and  Lord  Hardwicke  in  Thome  v.  fVatkins  (2),  the 
House  of  Lords  in  Pipon  v.  Pipon  (3),  and  Lord  Macclesfield  and 
Sir  Joseph  Jekyll  in  prior  cases,  nad  no  doubt  upon  it :  but  the  point 
was  completely  decided  in  Balfour  v.  Scott  (4),  Lady  Titchfield^s 
case  ;  in  which  the  ground  of  tlie  judgment  in  the  House  of  Lords 
was  expressly  declaied  to  be,  that  the  personal  estate  of  the  intestate 
was  to  be  distributed  by  the  law  of  England,  where  he  had  his  dom- 
icil. That  declaration  was  certainly  intended  to  put  an  end  to  the 
possibility  of  raising  the  question  in  future.  The  doubt  was  raised 
in  the  case  of  Bruce  v.  Bruce  (5),  from  the  manner,  in  which  the 
judgment  was  given,  out  of  some  tenderness  to  what  had  passed  in 
Scotland.  The  Interlocutor  of  the  Court  of  Session  was  so  word- 
ed, that  it  might  have  been  understood  to  go  upon  the  Lex  loci  ret 
sit€e :  but  it  was  not  so  understood  in  the  House  of  Lords ;  who 
were  of  opinion,  that  the  personal  estate  in  England,  was  to  be  r^- 
ulated  by  the  law  of  England,  not  because  it  was  situated  in  Eng- 
land, but  because  the  domicil  was  in  England.  In  TTie  Annandale 
Caitte,  the  Lord  Chancellor  takes  the  question  as  concluded ;  for  he 
intimates  a  doubt  of  his  own  upon  it,  if  it  was  open. 

Excluding  the  Lex  loci  ret  sitc^,  the  Court  must  have  recourse  to 
the  law  of  domicil ;  and  the  question  must  now  be  taken 
to  be,  *  where  the  late  Lord  Somerville  is  to  be  considered  [^  755] 
as  having  had  his  domicil  at  his  death.  At  his  birth  with- 
out question  his  sole  domicil  was  in  Scotland  ;  the  only  place,  with 
which  he  had  any  connection.  His  father  had  no  establishment  in 
England.  When  he  was  in  this  country  as  one  of  the  sixteen  Peers  of 
Scotland,  he  resided  chiefly  with  the  Bayntun  family.    There  can 

1)  Bempde  v.  Johnstone,  ante,  vol.  iii.  198;  see  the  note,  203. 
;2  2  Ves.  35. 
;3)  Amb.  25. 

In  the  House  of  Lords,  11th  April,  1798.    6  Bro.  P.  C.  550. 

7  Bro.  P.  C.  566. 
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be  no  doubt  therefore  as  to  his  domicil ;  and  the  domicil  of  origin  of 
the  late  Lord,  the  place  of  his  birth,  continued  during  his  fiither's  life. 
During  that  period  there  is  no  pretence  to  say,  he  had  any  other 
domicil  than  the  house  of  his  father.  He  had  no  other  fixed  and 
settled  habitation.  As  heir  apparent  of  the  family  he  is  to  be  consid- 
ered in  a  different  light  from  a  younger  brother.  The  heir  apparent 
must  always  look  to  the  fiunily  house  and  estate,  as  that  to  which  he 
is  to  return,  and  which  is  to  be  his  ;  'an  object  of  residence  and  at- 
tachment, which  does  not  belong  to  the  other  branches  of  the  family. 
At  his  father's  death  in  1765  he  had  no  house  whatsoever  except 
Somerville-House.  If  he  had  died  at  that  period,  there  could  have 
been  no  doubt.  There  was  no  place  in  England,  that  could  be 
deemed  his  domicil ;  though  he  had  an  estate  in  Gloucestershire. 
It  lies  upon  the  other  side  to  show,  that  the  clear,  unquestionable, 
domicil,  gained  by  birth,  which  continued  during  the  life  and  after 
the  death  of  his  father,  was  abandoned  and  given  up,  and  that  he 
ceased  to  be  a  resident  in  Scotland.  Scarcely  any  d^ree  of  resi- 
dence in  England  without  abandoning  his  residence  in  Scotland 
would  be  sufficient  to  change  the  domicil.  From  1765  to  1778 
there  is  nothing  to  change  it.  From  that  period  though  he  resided 
in  the  winter  in  London,  and  only  in  the  summer  in  Scotland,  his 
permanent  and  constant  residence  must  be  taken  to  be  Somerville- 
House,  not  the  house  in  London,  though  held  upon  a  term,  that  was 
likely  to  endure  beyond  his  life :  but  the  nature  of  the  residence 
was  not  of  that  description,  which  is  emphatically  styled  dmiciUum, 
and  in  the  Civil  Law  (1)  is  thus  described  : 
"  IJbi  quis  Larem  rerumque  acfartunarum  suarum  summam  constiiuitJ* 
Somerville-House  without  doubt  was  considered  by  him  as  his 
fixed  and  permanent  residence,  that  of  his  family ;  and 
[*756]  the  other  *a  residence  of  convenience.  There  he  con- 
sidered himself  rather  in  the  character  of  a  private  gentle- 
man :  at  the  other  as  Lord  Somerville.  He  was  a  man  of  economy: 
but  it  is  clear  upon  the  whole  evidence  he  lived  more  in  the  style  of 
a  nobleman  at  Somerville-House  ;  and  certainly  by  no  means  so  in 
Henrietta-Street  His  residence  for  the  purpose  of  Parliamentary 
duty,  on  being  elected  one  of  the  Sixteen  Peers  in  1790,  according 
to  all  the  law  on  the  subject  would  have  no  effect  It  is  very  con- 
venient, that  the  original  domicil  should  continue,  unless  an  aban- 
donment is  shown ;  and  it  is  agreed  by  all  writers  on  this  subject, 
that  from  the  moment  you  fix  the  domicil,  an  abandonment  and  a 
complete  substitution  of  a  new  domicil  must  be  shown.  It  is  not 
enough  to  show  residence  in  another  place :  the  residence  in  the 
ancient  domicil  likewise  continuing.  The  one  must  completely  su- 
persede and  do  away  the  other.  The  presumption  in  all  cases  there- 
fore is  against  change  of  domicil ;  and  the  burthen  of  proof  lies  on 

(1)  Cod.  Lib.  10,  tit  39, 1.  7.  See,  also,  Dig.  Lib.  50,  tit  16,  L  203,  which  is 
thus  expressed ; 

**  Earn  domum  urdcmque  nostrum  debere  exufunart,  uln  quisque  tedet  if  tabulas 
haberd,  auarxunqw  rtrum  consHttdionemfedsBd.^ 
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that  side.  By  residence  as  an  officer  in  quarters  in  England  a  new 
domicil  could  not  be  acquired.  As  to  his  winter  Residence,  which 
was  lengthened,  as  he  grew  dder,  let  them  take  the  fact  most  favor- 
ably for  them :  admit,  that  he  resjided  seven  months  of  the  year  in 
England :  is  that  a  sort  of  residence  under  all  the  circumstances, 
that  supersedes  the  domicil  he  had  ;  showing  a  purpose  to  abandon 
it  to  all  inOnts  ?  Suppose  in  1766  he  had  yet  a  domicil  to  choose, 
and  there  was  nothing  to  go  upon  but  a  residence  in  both  countries, 
beginning  at  the  same  period,  yet,  taking  with  that  the  circum- 
stances, that  his  residence  in  Scotland  was  upon  his  paternal  estate, 
the  seat  of  his  honors,  where  his  ancestors  lived  upwards  of  600 
years,  the  other  in  no  way  connected  with  his  family,  in  which  he 
lived  in  no  state,  a  common  lodging  house,  the  domicil  must  have 
been  in  Scotland.  In  Scotland  he  lived  as  a  nobleman,  anxious  to 
keep  up  his  dignity,  as  connected  with  that  country ;  and,  though  a 
man  of  economy,  he  lived  there  in  a  manner  suited  to  his  dignity* 
In  England  he  had  no  furniture,  no  establishment :  he  saw  no  com- 
pany :  the  servants  he  brought  to  town  were  part  of  his  Scotch 
establishment ;  which  was  a  regular  establishment.  How  could  it 
be  said,  when  he  was  leaving  town,  going  to  his  castle  in  Scotland, 
that  he  was  going  from  home,  as  a  sojourner,  a  stranger,  a  visiter ; 
and  that  returning  to  London  he  was  going,  vbi  larem  rerumque  ac 
fortunarum  suatiwi  summam  consHtuit  1  Suppose  him  with 
an  estate  in  England,  and  another  in  *  Scotland;  each  [*757] 
having  a  mansion-house  and  establishment,  and  that  he 
divided  his  time  equally  between  them :  that  would  be  something 
like  a  case :  but  even  then  the  question,  which  was  his  proper  coun- 
try, must  be  decided  in  favor  of  Scotland ;  considering,  that  he  was 
a  Scotch  Peer,  and  there  was  no  reason  to  give  a  preference  to 
England ;  other  circumstances  remaining  tlie  same. 

The  description  of  Lord  Somerville  in  the  bank  books  is  merely 
that  of  the  broker ;  and  can  afford  no  inference.  Some  of  the  wit- 
nesses speak  to  litde  expressions,  denoting,  that  he  wished  to  be  con- 
sidered an  Englishman ;  and  liked  better  to  live  in  England  than 
Scotland.  That,  which,  it  is  to  be  observed,  rests  principally  upon 
the  suspicious  evidence  of  a  discarded  servant,  determines  nothing. 
This  is  a  question  of  fact.  Dean  Swift  was  very  anxious  to  be  con- 
sidered as  an  Englishman :  but  he  must  have  been  considered  dom- 
iciled in  Ireland.  It  is  idle  to  enter  into  little  circumstances  6f  that 
kind  against  such  a  weight  of  evidence.  In  Balfour  v.  Scott  we 
were  obliged  to  make  use  of  such  circumstances ;  which  are  only 
incidents  in  this  case.  Mr.  Scott  had  the  intention  of  completely 
abandoning  his  domicil  in  Scotland  about  twelve  years  before  his 
death.  His  known  purpose  was  that  of  watching  the  funds ;  in 
.  which  he  had  invested  his  property.  In  the  prosecution  of  that 
known  purpose  he  broke  up  his  establishment ;  leaving  only  a  gar- 
dener :  he  only  went  two  or  three  times  to  Scotland ;  and  upon 
those  occasions  never  resided  at  his  own  house ;  but  was  a  visiter 
with  his  friends ;  and  for  the  latter  part  of  his  life  he  never  went  to 
VOL.  v:  45 


757  SCMfEBYIUJC  «•  LOBD   80IUBRyiLL£y  STC.  [1801. 

Scotland.  He  had  clearly  chosen  a  different  domtcil ;  which  com- 
pletely did  away  the  domicilium  originia. 

In  the  cajse  of  Sir  Charles  Douglas  (1)  the  circumstances  were 
these.  He  left  Scotland  in  1741)  at  the  age  of  twelve,  with  a  view 
to  enter  into  the  navy.  From  that  time  to  his  death  he  was  in  Scot- 
land only  four  times.  Ist,  as  captain  of  a  frigate :  2dljy  to  intro- 
duce his  wife  to  his  friends ;  on  which  occasion  he  stayed  about  a 
year:  Sdly,  upon  a  visit:  4thly9  when,  being  appointed  to  a  com- 
mand upon  the  Halifax  station,  he  went  in  the  mail  coach  to  Scot- 
land, and  died  there,  in  1789.  He  was  not  for  a  day  resident  there 
in  any  house  of  his  own ;  nor  as  a  resident.  Under  those  circum- 
stances it  was  strong  to  contend,  that  he  retained  the  dom- 
[^  758]  icil  ^  during  all  that  time  in  a  country,  with  which  he  had 
so  httle  connection.  He  had  no  estate  there,  no  man- 
sion-house. He  was  not  a  Peer  of  that  country.  There  was  noth- 
ing but  the  circumstances  of  his  birth  and  his  death ;  and  upon  those 
circumstances,  and  because  he  had  an  occasional  domicil  ther^,  the 
Court  of  Session  determined,  that  he  was  domiciled  in  Scotland. 
He  married  in  Holland :  and  had  a  sort  of  establishment  there.  He 
commanded  the  Russian  navy  for  about  a  year ;  and  was  afterwards 
in  the  Dutch  service.  He  had  no  fixed  residence  in  England  till 
1776 ;  when  he  took  a  house  at  Gosport ;  where  he  lived  as  his 
home,  when  on  shore.  That  was  the  only  residence  he  had  in  the 
British  dominions.  Whenever  he  went  on  service,  he  left  his  wife 
and  family  there ;  and  he  always  returned  to  that  place.  His  third 
wife  was  a  native  of  Gosport.  In  his  will  he  spoke  of  his  dwelling- 
house  at  Gosport.  Under  these  circumstances  the  cause  came  be- 
fore the  House  of  Lords.  The  Lords  considered  the  circumstance 
of  his  death  in  Scotland,  going  there  only  for  a  few  days,  as  noth- 
ing. The  Lord  Chancellor  expressed  himself  to  the  following  effect: 

"  The  reasons  assigned  in  support  of  the  decision  of  the  Court  of 
Session  are  by  no  means  satisfactory.  His  dying  in  Scotland  is 
nothing ;  for  it  is  quite  clear,  the  purpose  of  going  there  was  tem- 
porary and  limited ;  nothing  like  an  intention  of  having  a  settled 
habitation  there.  The  Interlocutory  says,  he  had  an  occasional 
domicil  there :  but  the  question  never  depends  upon  occasional  dom- 
icil :  the  question  is,  what  was  the  general  habit  of  his  life  ?  It  is 
difficult  to  suppose  a  case  of  exact  balance.  Birth  affords  some  ar- 
gument :  and  might  turn  the  scale ;  if  all  the  other  circumstances 
were  in  equiUbrio :  but  it  is  clear  in  this  case,  his  circumstances,  his 
hopes,  and  sometimes  his  necessities,  fixed  him  in  England.  His 
taste  might  fix  him  at  Gosport  in  the  neighborhood  of  a  Yard ;  a 
place  also  convenient  to  him  in  the  pursuit  of  his  possession.  Upon 
his  visit  to  Scotland  by  a  letter  he  guarded  his  sister  against  the 
hope  of  his  settling  there." 

The  words  of  the  Civil  Law  "  Larem  rerumque  ac  forttmarvm 
summam  "  cannot  be  translated  better  than  by  the  expression  of  that 

(1)  Ommoauly  V.  Bingham,  before  the  House  of  Lords,  Idth  March,  1796. 
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letter ;  that  he  had  no  thought  of  setting  up  his  Tabernacle  there* 
It  means  the  main  establishment. 

The  Lord  Chancellor  then  takes  notice  of  his  making 
a  will ;  *  which  would  be  totally  subverted  by  considering  [*  759] 
him  domiciled  in  Scotland.  It  became  important  to  de- 
termine the  domicil  in  that  case  ;  because  by  a  codicil  he  had  im- 
posed a  condition  in  restraint  of  marriage  upon  a  legacy  to  his 
daughter,  with  a  gift  over  to  other  children ;  and  it  was  contended, 
that  the  condition  was  void  by  the  law  of  Scotland,  but  good  by  the 
law  of  England  on  account  of  the  gift  over  (1).  If  Sir  Charles 
Douglas  had  died  in  the  Russian  or  Dutch  service,  his  property  must 
have  been  distributed  according  to  the  law  of  Russia  or  Holland ; 
for  he  had  made  himself  a  subject  of  those  countries ;  and  by  his 
establishment  there  had  lost  his  establishment  in  Scotland.  His 
original  domicil-having  been  abandoned,  when  he  afterwards  entered 
into  the  service  of  this  country  he  became  domiciled  here ;  as  a 
Russian  or  Dutchman  would  on  entering  into  our  service. 

Lord  Antiandale's  Case  is  still  weaker.  There  was  not  even  the 
circumstance  of  birth  in  Scotland ;  and,  with  respect  to  Marquis 
William,  he  did  not  return  to  Scotland  after  his  Parliamentary  duty 
was  closed ;  and  there  were  other  considerable  circumstances,  im- 
porting an  intention  to  continue  in  England.  The  decision  was 
properly  founded  upon  this  fact ;  that  till  a  considerable  period  after 
the  birth  of  Marquis  George,  therd  was  nothing,  that  could  by  pos- 
sibility afford  a  ground  for  contending,  that  he  had  a  domicil  in 
Scotland ;  and  it  was  considered  by  the  Lord  Chancellor,  that  it  was 
necessary  to  show,  that  he  had  abandoned  the  domicil  in  England : 
and  gained  one  in  Scotland ;  for  which  there  was  no  pretence. 

Can  these  cases  be  at  all  compared  with  this  ?  Lord  Somerville 
never  for  a  year  together  abandoned  his  residence  in  Scotland.  In 
point  of  dumtion  he  had  full  as  much  residence  there  as  in  this 
country ;  abstracted  from  the  circumstances,  that  make  that  quite  a 
different  residence  from  this.  In  this  case  there  was  a  mansion- 
house  actually  resided  upon.  Suppose,  he  had  lived  several  years  en- 
tirely in  England ;  going  only  occasionally  to  his  mansion  in  Scotland : 
still  that  must  have  been  considered  bis  residence.  His  death  in  Lon- 
don happened  in  April,  before  the  period  of  his  usual  annu- 
al return  to  Scotland.  No  intention  is  to  be  inferred  *  from  [*  760] 
that :  on  the  contrary  there  is  direct  evidence  of  his  inten- 
tion to  get  back  to  Scodand,  when  attacked  by  illness,  and  an  inten- 
tion when  he  should  get  there,  to  make  an  arrangement  of  his 
affairs ;  looking  to  the  law  of  that  country.  But  it  is  sufficient  to 
say,  he  died  in  the  course  of  that  temporary  residence  every  year 
in  England ;  and  there  is  nothing  to  show,  he  had  abandoned  the 
intention  of  returning,  as  usual.  If  he  had  died  in  the  first  winter 
of  his  residence  in  London,  it  might  have  been  said,  non  consiaty 
that  was  not  intended  to  be  his  permanent  residence.     Even  that 

(1)  See  StackpoU  v.  Btaummd^  atde^  vol.  iiL  89,  and  the  references. 
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weak  argument  is  taken  away  in  this  case ;  which  is  not  a  case,  in 
which  the  Court  is  driven  to  the  necessity  of  laying  hold  of  little  cir- 
cumstances, to  determine  a  question  very  doubtful,  and  of  nearly 
even  balance. 

The  Master  or  the  Rolls,  [Sir  Richard  Pepper  Arden]. 
Have  there  not  been  any  cases  in  the  Spiritual  Court  with  reference 
to  this  point  upon  the  Custom  of  the  Province  of  York  ?  (1)  There 
must  have  been  many  instances  of  two  residences :  one  within  the 
Province ;  the  other  without  it.  Then  would  the  place  of  the  death 
make  a  difference  ?  The  Custom,  as  expressed,  affects  the  goods  of 
every  inhabitant  dying  there,  or  elsewhere. 

I  cannot  form  to  myself  any  other  argument  for  those,  who  claim 
by  the  law  of  England,  except,  that  his  death  makes  a  difference ; 
considering  the  residence  equal.  Therefore  what  do  you  say  to  this 
case  ?  Suppose,  a  man  having  a  forum  ariginis  in  some  other  part 
of  the  world  comes  to  live  and  to  have  a  residence  here  and  in 
Scotland  ;  dividing  his  time  equally  between  them.  It  is  almost  an 
impossible  case.  I  am  clearly  of  opinion,  that  I  must  be  bound  by 
the  decisions  in  the  House  of  Lords  ;  that  if  there  is  a  preponder- 
ating domicil,  that  must  decide ;  and  not  the  Lex  loci  ret  siia. 
Those  cases  have  clearly  decided,  that  the  lex  loci  rei  siUe  is  totally 
out  of  the  question ;  except  where  a  man  can  be  considered  as  having 
no  domicil.  The  Lord  Chancellor  in  Lord  Annandale's  Case  says, 
he  should  have  thought,  the  point,  if  open,  was  susceptible  of  a  great 
deal  of  ai^ument :  but  his  Lordship  considered  it  decided  ;  and  so 
I  understand  it.  Then  in  the  case  I  now  put,  if  the  residence  is 
equal,  the  question  would  be,  whether  the  forum  originis  or  the 
forum  mortis,  if  I  may  so  call  it,  is  to  furnish  the  rule. 
[*  761  ]  *  They  must  contend,  I  think,  that  being  equally  domiciled 
in  each  country,  the  place  of  his  death  is  to  decide.  Or, 
suppose  him  a  foreigner,  and  nobody  knows  whence  he  comes,  so 
that  you  have  no  forum  originis,  and  the  residence  equal. 

For  the  Plaintiffs.  To  make  that  case  bear  upon  this,  the  ques- 
tion must  be  put  as  between  the  forum  originis  and  the  place  of  his 
death.  Supposing  a  fixed,  clear,  domicil  in  Scotland,  and  then  a 
degree  of  residence  in  England  from  thenceforth  quite  equal  to  that 
in  Scotland,  the  circumstance  of  his  death  is  not  of  the  least  weight ; 
for  if  the  domicil  is  once  fixed,  you  must  show  a  change  of  domicil. 
The  death  is  accidental ;  and  in  Sir  Charles  Douglases  Case  was  laid 
entirely  out  of  the  question.  The  case  of  a  man  without  a  domicil 
cannot  exist.  If  a  child  being  illegitimate  cannot  have  the  domicil 
of  his  father,  It  must  be  the  place  of  his  birth ;  if  he  is  bom  on 
board  ship,  the  place,  to  which  the  ship  belonged :  if  no  other  dom- 
icil can  be  found,  the  place  where  he  was  at  his  death.  Every  per- 
son must  have  a  habitation  of  some  description. 

But  this  is  not  a  case  of  equilibrium ;  which,  if  such  a  case  can 
be  supposed,  must  arise  either  from  the  habits  of  a  vagrant  Ufe  or  an 
equally  divided  residence,  with  the  absence  of  all  evidence  of  birth 

(1)  2  Burns's  Ecc.  Law,  740. 
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or  extraction.  The  question  of  domicil  depends  upon  facts  and  cir- 
cumstances of  residence,  proof  and  presumption  of  intention  of  res- 
idence. The  desire  of  the  Roman  Jurists  to  systematize  and  subtle- 
ize  has  occasioned  their  giving  much  greater  weight  to  the  circum- 
stances of  birth  and  extraction  than  they  really  deserve.  The  late 
decisions,  agreeing  with  Bynkershoek,  one  of  the  greatest  of  them, 
in  bringing  it  back  to  the  true  consideration,  have  held,  that  those 
are  only  some  of  the  circumstances.  In  Bruce  v.  Brjiee  (1)  Major 
Bruce,  born  in  Scotland,  but  settled  in  India  many  years,  professed 
an  intention  to  return  to  Scotland ;  but  not  till  he  had  acquired  a 
competent  fortune  ;  and  he  died  in  India.  He  was  held  domiciled 
in  England.  That  decision  weakened  the  force  given  by  the  Jurists 
to  the  circumstances  of  birth  and  extraction  ;  and  determined,  that 
a  mere  intention,  depending  upon  a  very  doubtful  event,  would  not 
do ;  that  it  must  be  a  residence  with  a  view  to  make  it 
perpetual.  But  though  birth  and  extraction  *  were  there  [♦  762] 
decided  not  to  be  every  thing,  yet  it  was  not  held,  that  they 
are  not  circumstances  of  great  importance. 

Lashley  v.  Hogg  only  confirmed  the  principle,  that  the  Lex  domi- 
cilii  is  always  to  rule,  and  not  the  Lex  lod  ret  sita ;  more  strongly 
confirmed  in  Balfour  v.  Scott.  In  Sir  Charles  Douglases  Case  there 
was  nothing  in  favor  of  the  Scotch  domicil  but  the  doctrine  of  the 
Civilians,  and  the  extravagant  weight  given  to  the  circumstances  of 
birth  and  extraction.  The  English  domicil  prevailed  rather  by  the 
weakness  of  the  Scotch  domicil  than  by  its  own  strength.  The 
same  observation  applies  to  Lord  Annandak^s  Case;  the  Scotch 
domicil  resting  upon  mere  extraction,  aided  by  property  and  rank  ; 
for  even  birth  was  wanting.  That  certainly,  as  the  Lord  Chancellor 
observes  in  that  case,  is  a  very  small  circumstance ;  being  accidental ; 
and  the  mere  place  of  death  is  much  more  insignificant ;  for  all 
other  circumstances  being  equal,  the  circumstance  of  birth,  slight  as 
it  is,  might  turn  the  scale  ;  afibrding  some  presumption  of  afiection : 
but  that  presumption,  which  alone  can  give  any  weight  to  the  acci- 
dent of  birth,  cannot  be  raised  in  the  other  case,  of  the  death; 
which  is  liable  to  the  same  objection  as  the  Lex  loci  rei  sita ;  mak- 
ing the  rule  depend  on  accident,  quite  independent  of  the  intention. 

Tlie  next  circumstance,  rerum  fortunarumque  summa  was  wanting 
in  Bruce  v.  Bruce  and  other  cases.  The  next,  the  rank  and  dignity 
of  Lord  Somerville,  of  itself  furnishes  a  link  of  connection  ;  but  the 
most  important  circumstance  is,  that  the  connection  created  by  rank 
is  strengthened  by  duty,  as  one  of  the  Sixteen  Peers.  That  is  strong, 
as  a  link  of  connection  with  Scotland,  and  a  reason  for  a  temporary 
residence  in  England.  The  general  principle  of  all  the  laws  of 
Europe  is,  that  a  permanent  public  duty  changes  the  domicil ;  that  a 
temporary  public  duty  does  not.  The  word  *•  Ugatusy^  as  used  by  the 
foreign  lawyers  upon  that  subject,  was  applied  chiefly  to  the  Depu- 
ties of  the  towns  and  provinces  of  the  Empire  coming  to  present 

(1)  In  the  House  of  Lords,  15th  April,  1790. 
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petitions.  Huber  applies  this  doctrine  of  the  Roman  law  to  the 
Deputies  of  the  Dutch  provinces  attending  their  duty  at  the  Hague ; 
concluding,  that  residence  tor  that  purpose  does  not  take  away  the 
original  domicil :  and  the  same  was  decided  by  a  Court  of  very  con- 
siderable authority,  the  Rota  of  Rome  (1)  ;  and  is  adopted  by  De- 

nisart,  in  his  collection  with  regard  to  the  law  of  France. 
[*  763]         *  This  circumstance  is  not  to  be  found  in  any  of  the  oth* 

er  cases.  Another  circumstance  is  the  nature  of  the  estab^* 
lishments ;  where  the  residence  is  pretty  nearly  equally  divided  be- 
tween the  Capital  and  the  country  seat  With  respect  to  that,  in 
the  case  of  a  nobleman  or  a  gentleman  of  landed  property,  all  other 
circumstances  being  equal,  the  circumstance  of  the  country-house 
being  upon  his  landed  estate  ought  always  to  preponderate  ;  and  the 
other  residence  is  to  be  considered  secondary  only.  In  this  instance 
all  the  causes  of  preference  from  birth,  rank,  and  also  the  rerum 
fortunarumque  summa,  apply  to  Scotland.  Huber  quotes  a  decision 
of  the  Supreme  Court  of  Friesland,  upon  the  2d  of  July  1680,  pre- 
cisely upon  that  point ;  by  which  the  domicil  was  held  to  be  at  the 
country-house ;  and  his  observatipn  upon  that  is,  that  where  the 
principal  concerns  are  in  town,  that  is  the  domicil ;  where  in  the 
country,  the  country  residence.  In  Denisart,  (2)  are  three  cases, 
decided  by  the  Parliament  of  Paris ;  one  is  the  case  of  Mademoiselle 
De  Clermont  Santoignon ;  another  is  that  of  the  Count  De  Choiseul, 
in  1656;  who  was  held  to  be  domiciled  in  Burgundy;  though  he 
went  there  only  in  the  shooting  season ;  and  an  opposite  case  is 
mentioned  of  a  burgeois  in  Paris ;  who  paid  the  Capitation  tax  in 
the  country ;  but  that  was  held  to  be  only  his  secondary  residence ; 
his  principal  concerns  being  in  Paris.  In  Denisart,  Dictionaire  2, 
letter  D.  p.  165,  it  is  laid  down,  that  the  original  domicil  is  consti^ 
tuted  the  first  domicil ;  and  that  is  preserved,  till  another  is  chosen. 
With  respect  to  the  particular  question,  the  distribution  of  the  per- 
sonal estate,  it  is  laid  down,  that  the  domicil  continues,  until  chang- 
ed ;  and  the  reason  is  the  presumption  of  attachment  to  the  place  of 
birth  and  connections.  Several  cases  are  stated ;  all  tending  to  es- 
tablish the  same  point.  From  those  cases  it  appears,  a  minor  could 
not  do  any  act  to  change  his  domicil ;  that  a  military  man  shall  be 
presumed  to  have  his  domicilium  originisy  unless  it  is  quite  clear  he 
meant  to  establish  another ;  and  unless  that  appears,  in  the  case  of 
a  military  man  they  always  have  recourse  to  the  original  domicil. 
In  D'Aguesseau's  Collection  ^3)  the  case  of  the  Duke  of  Guise  is 
stated ;  a  case  not  strictly  relative  to  the  distribution  of  personal 
estate,  but  applying  to  this  subject.  The  question  was,  whether  it 
could  be  said,  he  had  no  domicil ;  or,  that  his  domicil  was  not  at 
Brussels  ;  and  the  conclusion  is,  that  the  former  is  absurd ;  the  latter 

more  so;  for  all  persons  serving  the  King  of  Spain  in 
[♦  764]     Flanders  cannot  be  considered  *  to  have  their  domicils 

II)  Farnese  Decis.  Rom. 

(2)  Article  Domicil. 

(3)  VoL  V.  115. 
VOL.  V.  45* 
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elgewhere  than  in  the  Capital  of  the  Low  Countries.  Every  great 
lord  is  considered  as  having  his  domicil  in  the  Capital ;  unless  he 
has  another  in  point  of  fact :  but  the  Capital  is  resorted  to  only,  in 
case  there  is  in  point  of  fact  no  other. 

Apply  that  doctrine  to  this  case  ;  in  which  there  is  a  domicil  in 
point  of  fact 

Other  cases  are  to  be  found  in  the  same  author.  The  case  of  a 
bastard  is  stated  (1) ;  and  upon  the*  question,  what  destroys  the 
domicil  of  birth ;  it  is  laid  down,  that  nothing  has  that  effect  but 
clear  facts  tending  to  establish  this  principle ;  a  relinquishment  of 
the  native  country,  and  a  clear  purpose  of  establishment  elsewhere ; 
and  the  number  of  years  is  limited.  Cochin  states  the  case  of  the 
Princes  of  Germany.  He  also  states  (2)  the  case  of  the  Marquis 
De  St.  Paterre ;  who  was  born  in  Mayeone ;  became  a  page  ;  and 
afterwards  entered  the  army.  He  lived  sometimes  at  Paris  in  hired 
lodgings ;  sometimes  at  the  house  of  a  friend ;  called  in  some  acts 
of  his,  his  hotel.  He  returned  to  the  place  of  his  birth  and  died  there. 
The  question  was,  whether  the  domtcUium  originis  was  destroyed ; 
and  it  was  held,  not ;  and  the  reason  is,  that  his  residence  at  Paris 
was  not  more  than  was  necessary  in  his  way  of  life  as  a  military 
man ;  that  he  kept  his  country-house  ;  had  there  all  his  instrvmen" 
turn  damesticum ;  and  notwithstanding  some  acts  done  at  Paris  the 
original  domicil  remained. 

This  is  a  precedent  in  all  points  applicable  to  the  case  now  before 
the  Court.  Upon  the  doctrine  of  these  cases  it  is  clear,  that  where 
the  domicilium  originis'is  connected  with  birth,  ancestors,  property, 
muniments  necessary  to  the  support  of  that  property,  and  acts  done 
in  respect  of  it,  to  get  rid  of  that  domicil  there  must  be  clear,  dis- 
tinct, positive,  facts,  combined  with  intention.  Death  is  nothing 
without  intention  and  volition ;  but  where  there  is  a  previous  intention 
of  residence,  confirmed  by  the  fact  of  residence,  the  fact  of  death 
is  a  circumstance,  that  will  be  taken  into  consideration  to  fix  the 
domicil :  but  in  this  case  the  fact  is  quite  the  other  way ;  and  the 
death  merely  accidental  in  London. 

In  Bruce  v.  Bruce  the  Interlocutor  was  affirmed ;  and  the  only 
reason  of  Lord  Thurlow's  delivering  any  opinion  was,  that  the 
ground  he  took  was  different  from  that  of  the  Court  of  Ses-  * 
sion.  "^Mr.  Bruce  was  a  younger  son.  The  whole  of  his  [*  765] 
personal  estate  was  situated  either  actually  in  England  or 
in  India.  The  Court  of  Session  determined  upon  the  Lex  loci  ret 
Hta,  Lord  Thurlow  thinking  that  erroneous,  entered  into  the  ques- 
tion of  domicil ;  and  according  to  a  very  authentic  note  he  was  very 
unwilling  to  go  into  the  question.  Mr.  Bruce,  originally  a  younger 
son  without  fortune,  was  only  once  in  Scotiand.  He  returned  from 
London  to  India ;  and  never  showed  any  intention  of  returning  to 
his  native  country :  nothing  appeared  but  some  expression  a  little 
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before  his  death,  that  he  wished  to  be  considered  a  Scotchman. 
That  is  not  like  this  original,  continued,  connection  with  Scotland ; 
attended  with  rank,  property,  &c.  Mr.  Bruce  resided  in  India  his 
whole  life,  except  about  one  year  in  London* 

In  Balfovr  v.  Scott  (1),  I  admit,  Mr.  Scott  was  the  son  of  a  gen- 
tleman of  property :  but  during  the  latter  part  of  his  life  he  did  dear 
acts  of  desertion  of  the  datnicUium  ariginis ;  selling  off  his  establish- 
ment ;  dismissing  his  servants,  &c.  He  was  only  once  or  twice  in 
Scotland ;  and  then  in  the  house  of  a  relation.  His  whole  attention 
was  applied  to  this  country.  He  had  no  intention  of  returning  to 
Scotland :  on  the  contrary,  an  intention  of  not  returning  was  dem- 
onstrated by  fects ;  and  he  had  made  it  impossible  to  go  to  his  own 
home  in  Scotland.  It  is  impossible  to  apply  that  case  to  this :  Lord 
Somerville's  residence  in,  London  being  a  mere  lodging  house ;  all 
his  muniments,  furniture,  &c.  being  in  Scotland :  though  a  man  of 
economy,  having  great  regard  for  the  honor  and  dignity  of  his  fam- 
ily ;  living  penuriously  in  England,  in  Scotland  like  a  nobleman  of 
his  fortune  at  his  family  seat ;  returning  constantly  to  his  home ; 
which  was  always  established  as  his  home  ;  a  home  consistent  with 
his  rank  in  life  and  the  show  belonging  to  it. 

The  case  of  Sir  Charles  Douglas  has  but  one  feature  of  similarity 
to  this :  the  entry  into  the  service  at  an  early  period  of  life.  The 
distinction  is,  that  Lord  Somerville,  upon  the  death  of  his  father, 
returned  to  his  residence  in  Scotland;  and  fixed  himself  there; 
having  only  a  temporary  residence  in  London :  Sir  Charles  Douglas 
after  a  long  naval  life,  partly  in  different  foreign  services,  established 
himself  at  Gosport ;  and  there  was  no  reason  to  suppose  he  ever 
meant  to  have  a  permanent  establishment  in  Scotland.  In  Lord 
Annandale's  Case  there  were  some  circumstances  of  simi- 
[^  766]  larity ;  *  others,  directly  opposite  ;  and  all  these  cases, 
being  mere  clues  for  the  direction  of  the  judgment  of  the 
Court,  must  be  considered  with  all  their  circumstances.  William, 
Marquis  of  Annandale,  lived  in  Scotland  in  the  house  of  his  first 
lady ;  which  after  her  death  passed  into  the  Hopetoun  family.  He 
was  one  of  the  Sixteen  Peers.  After  his  second  marriage  he  never 
returned  to  Scotland ;  he  lived  in  England ;  and  died  at  Bath.  Mar* 
quis  Qeorge  was  born  and  educated  in  England.  His  visits  to  Scot- 
land during  a  period,  when  there  were  great  doubts  of  the  sanity  of 
his  mind,  were  made  as  to  a  country  where  he  had  no  home.  The 
only  evidence  was,  that  he  stamped  his  foot  upon  the  ground  there 
and  said,  <<  here  I  build  my  house."  Compare  that  case  with  this. 
The  Lord  Chancellor  in  his  judgment  has  very  accurately  summed 
up  the  points  establishing  the  domicil  of  Lord  Annandale,  showing, 
what  would  be  his  judgment  upon  this  case^  The  principal  circum- 
stances arc  reversed  here.  Lord  Somerville  was  bom  in  Scotland: 
his  expectations  of  fortune,  settlement  and  establishment  were  there: 
he  always  had  a  residence  in  Scothind :  Lord  Annandale  never : 

(1)  6  Bio.  P.  C.  550,  edit.  1808. 
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the  existence  there  of  Lord  Annandale  purely  a  purpose  of  either 
visit  or  business:  and  wherever  he  had  a  place  of  residence,  that 
could  not  be  referred  to  an  occasional  and  temporary  purpose,  that 
was  in  England:  in  this  case  the  residence  was  temporary  in  Eng- 
land. Upon  comparison  of  the  cases  the  same  principles  must  de- 
termine in  favor  of  the  Scotch  domicil ;  which  was  never  changed. 
The  reason  stated  by  Lord  Hardwicke  against  the  adoption  of  the 
Lex  loci  ret  sitay  that  it  would  prevent  foreigners  purchasing  in  our 
funds,  is  equally  strong  against  changing  the  damicUium  originis  upon 
slight  circumstances. 

When  did  Lord  SomerviUe  begin  to  acquire  a  domicil  in  Eng- 
land? If  not  in  the  first  six  months,  he  never  did.  As  to  his 
actual  residence,  the  time  he  was  at  Westminster  School  must  be 
subtracted,  according  to  all  the  Jurists ;  and  as  to  the  remaining 
period,  considering  the  particular  reason  of  it,  and  the  establishment 
kept  up  in  Scotland,  there  is  nothing  like  an  equilibrium.  The 
only  positive  evidence  in  fiivor  of  the  English  domicil  is,  that  he 
expressed  a  dislike  to  Scotland ;  and  said,  his  reasons  for  going 
there,  was  the  dying  injunctions  of  his  father :  but  the  wish  of  the 
party  has  no  effect  in  constituting  a  domicil ;  though  the  intention 
certainly  has.  That  evidence  proves  decisively  his  inten- 
tion to  *keep  up  his  Scotch  residence.  In  Bruce  v.  [*767] 
Bruce  there  was  only  birth,  and  paternal  residence  and 
extraction,  with  an  intention  to  return  at  some  time  uncertain.  In 
Balfour  v.  Scott  there  was  a  complete  abandonment,  and  change  of 
establishment  In  Sir  Charles  Douglases  Case  there  were  birth,  and 
paternal  residence  and  extraction ;  but  neither  property,  nor  estate ; 
and  there  was  positive  intention  never  to  settle  in  Scotland.  In 
Lord  Annandale's  Case  there  was  property  and  rank ;  but  neither 
birth,  nor  public  duty :  nor  any  of  the  circumstances  to  be  found  in 
this  case.  All  presumption  is  in  favor  of  the  Scotch  domicil ;  and 
nothing  in  favor  of  the  English  but  this  particular  residence  of  a 
few  months  in  the  year,  accounted  for  in  a  great  degree  by  public 
duty,  and,  admitting  he  took  the  house  antecedent  to  the  com- 
mencement of  that  duty,  answered  by  the  establishment  kept  up  in 
Scotland.  The  evidence  of  his  intention  to  make  a  will  upon  his 
return  to  Scotland,  alarmed  at  the  possibility  of  a  distribution,  that 
would  take  in  the  half-blood,  proves,  that  he  had  not  a  person  in 
this  country  whom  he  intrusted  with  the  management  of  his 
affairs.. 

With  respect  to  the  supposed  case  put  by  the  Court  of  a  foreigner 
coming  here,  having  a  domicil  abroad,  or  no  known  domicil,  and 
then  an  equal  residence,  upon  the  question,  whether  the  death  shall 
not  decide,  the  analogy  to  the  rule  in  Godolphin  (1),  as  to  the  place, 
where  the  will  is  to  be  proved,  goes  a  great  way  to  decide  that.  In 
the  case  stated  from  Cochin  the  death  was  connected  with  circum- 
stances of  intention  and  establishment :  but  in  Sir  Charles  Doug- 

(1)  Part  i.  ch.  20,  fo.  58. 
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las^s  Case  it  was  considei^d  of  no  weight,  notwithstanding  his  con- 
nections in  Scotland,  being  merely  accidental.  Lord  SomerviUe 
died  with  a  clear  intention  to  return  to  Scotland :  the  Parliament 
then  sitting ;  and  the  peri6d  of  his  return  not  arrived.  The  place 
of  his  death  therefore  was  mere  accident,  not  coupled  with  intention, 
or  any  fact  denoting  it.  The  effect  of  the  change  of  domicil  may 
be  considered  as  against  the  compact  of  the  two  countries  upon  the 
Union  (1) ;  that  the  municipal  laws  concerning  private  right  shall 
not  be  altered  except  for  the  evident  utility  of  the  subjects  within 
Scotland;  and  though  that  certainly  relates  to  legislative  altera- 
tion, it  is  a  guide  to  prevent  alteration  by  the  effect  of  judicial  au- 
thority. The  only  case,  that  can  be  found,  applicable  to 
[*768]  the  custom  of  *the  province  of  York  is  Chomley  v.  Chomr 
ley  (2)  ;  in  which  it  was  held,  that  the  Custom  of  Lon- 
don, where  the  residence  was,  controlled  the  Custom  of  York.  The 
privilege  of  strangers  to  have  a  distribution  according  to  the  law 
of  their  own  country  depends  upon  a  principle  of  the  law  of  nations. 
Mr.  Piggott,  Mr.  Llaydy  Mr.  RomiUy,  Mr.  Suttany  and  Mr. 
Steele,  for  the  Defendants,  claiming  under  the  law  of  England  (3). — 
This  question  arises  upon  the  death  of  a  person  in  London ;  where 
he  had  lived  f<^  a  great  number  of  years :  the  property  also  is  found 
here :  the  bill  filed,  and  administration  taken  out  in  this  country ; 
and  all  the  parties  to  the  cause  are  here.  This  case  does  not  afford 
the  singularity  of  a  foreigner  coming  here,  and  claiming  under  a 
foreign  law.  It  is  the  common  case  of  the  death  of  a  person  in 
London,  having  property  and  relations  here.  Those,  who  claim  this 
property  exclusively  tall  in  the  aid  of  a  foreign  law ;  which  has  no 
recommendation  or  title  to  preference  over  the  law  of  this  country 
from  its  superior  reason  or  wisdom*  This  question  is  recent  in  this 
country.  The  Courts  of  Justice  will  not  resort  to  foreign  law  with- 
out great  caution  and  considerable  regret ;  particularly  upon  ques- 
tions of  fact ;  which,  if  depending  upon  the  mere  opinion  of  the 
Judge,  unrestrained  by  any  rules  of  law  or  evidence,  must  come  to 
arbitrary  decision.  It  is  therefore  the  more  important  to  collect  the 
rule  from  that,  which  appears  to  have  been  decided,  and  to  abide  by 
it.  The  only  rule,  that  can  be  collected,  is,  tliat  though  it  should  be 
true,  that  in  the  distribution  of  the  property  of  infants  the  law  of 
the  domicil  of  origin  is  to  guide ;  not,  of  the  place  of  birth  :  for  that 
is  not  the  correct  notion  of  the  domicil  of  origin  ;  it  may  be  purely 
accidental,  on  a  voyage  or  a  journey ;  but  the  domicil  of  the  father ; 
the  rule  adopted  by  the  Civil  Law ;  or  rather  the  law  of  France ; 
for  the  Civil  Law  on  this*  subject  has  reference  rather  to  the  burthen 
of  offices  than  the  distribution  of  property :  yet,  admitting  that  to 
be  the  rule,  it  is  impossible  not  to  observe  upon  all  the  authorities, 

(1)  Article  18. 

(2)  2  Vera.  48. 

(3)  Mr.  Richards,  for  the  Defendant  Lord  Somerville,  observing,  that,  though 
his  interest  was  under  the  English  law,  his  wishes  were  in  opposition  to  it,  did 
not  argue  the  question. 
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that  it  is  confined  to  cases,  where  no  will  has  been  exercised  on  the 
subject  of  habitation  and  abode;  that  natural  privilege  of  every 
man,  sanctioned  by  the  laws  of  all  countries,  to  choose  for  himself; 
and  the  domicil  of  origin  is  resorted  to,  because  no  inten- 
tion is  shown  to  have  any  other :  *  but  if  the  will  of  the  [*  769] 
person  has  been  exercised  on  the  subject  of  abode  and 
habitation,  that  rule  gives  way. 

Where  the  evidence  is  so  extremely  equal,  that  the  Court  finds 
itself  in  that  situation,  that  it  must  resort  to  something  else  than 
residence,  as  it  does,  when  it  resorts  to  the  domicil  of  origin,  then, 
this  being  the  country,  where  the  property  is,  where  the  intestate 
resided,  and  had.  a  domicil,  friends  and  connections,  when  the  ori- 
gin has  been  so  long  out  of  the  question,  why  is  the  Court  to  adopt 
that  for  the  sake  of  adopting  a  law  distinguished  neither  for  wisdom, 
reason,  or  humanity,  and  to  reject  the  law  of  the  country  in  which 
it  sits  ?  Inextricable  confusion  will  be  the  consequence,  if  the  cir- 
cumstances of  this  case  do  not  prove  the  domicil  in  this  country. 
When  the  territorial  property  goes  according  to  the  law  of  Scotland, 
there  can  be  no  reason  to  complain  of  injustice  to  these  persons.  It 
IS  impossible  upon  the  cases  in  the  House  of  Lords  to  suppose,  that 
the  domicil  of  origin  was  the  rule  resorted  to.  If  they  were  per- 
sons living  in  the  world,  in  the  pursuit  of  fortune,  foris^familiated, 
the  question  was,  where  was  their  domicil :  where  did  they  live  at 
the  time  of  their  deaths,  not  of  their  origin  ?  If  the  origin  is  the 
principle,  it  must  have  had  an  effect  in  those  cases  infinitely  beyond 
what  it  can  in  this.  If  origin  is  to  be  looked  to,  it  is  impossible  to 
conceive  a  case,  in  which  that  must  not  decide.  This  is  a  question 
of  fact :  a  question,  which  it  was  the  object  of  the  House  of  Lords, 
and  of  this  Court  in  the  only  case  decided  in  this  Court,  to  simplify 
as  much  as  possible ;  to  avoid  the  difliculties,  into  which  tlie  ques- 
tion will  run,  if  the  doctrine  the  Court  has  heard  upon  this  occasion 
is  warranted.  % 

It  is  only  necessary  to  read  the  Lord  Chancellor's  judgment  in  the 
last  case  to  decide,  where  was  Lord  Somerville's  home  in  1796 ; 
when  he  died :  where  was  the  seat  of  his  afiairs :  where,  in  the 
words  of  the  Civil  Law,  did  he  pass  his  festivals ;  and  where  was 
his  property.  This  residence  has  been  stated,  as  if  it  was  occasional 
and  temporary.  The  question  for  a  jury  would  be,  wfis  not  this  the 
peculiarly  chosen  abode;  not  cast  upon  him  by  accident  in  1796 
and  at  his  death  in  that  year  ?  Nothing  can  constitute  a  choice,  if 
this  case  does  not  afford  evidence,  that  he  exercised  it.  What  is 
there  to  show,  this  is  not  the  place,  where  Lord  Somerville 
would  have  been,  no  particular  circumstances  •  determin-  [*  770] 
ing  his  position  in  some  other  place ;  according  to  the 
Lord  Chancellor's  expression  (1).  Where  is  the  animtu  revertendi  to 
be  found  ?  Where  was  the  seat  and  centre  of  his  affairs  and  the 
management  of  his  fortune  ?     Can  it  possibly  be  doubted,  that  it 

(!)  AnU,  vd.  ill  S02. 
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was  in  London  ?  He  had  a  small  paternal  estate  in  Scotland ;  which 
he  did  not  sell ;  and  if  in  the  summer,  when  no  man  of  hid  descrip- 
tion is  found  in  London,  if  his  economical  turn,  induced  him,  in- 
stead of  a  watering  place,  to  go  and  have  the  satisfaction  of  seeing 
his  paternal  estate,  could  that  change  his  fixed  and  permanent  resi- 
dence ?  If  in  the  progress  of  things  that  estate  was  of  more  value 
at  his  death,  yet  there  is  no  comparison  between  his  property  in  the 
two  countries :  the  estate  in  Gloucestershire  exceeding  lOOOl.  a-year ; 
and  the  property  in  the  funds  anK>unting  to  50  or  60,000/. ;  of  it- 
self more  than  countervailing  the  estate  in  Scotland.  In  the  books 
of  the  Bank,  constituting  his  only  title  to  this  vast  property,  he  is 
invariably  described  as  of  Henrietta-Street,  Cavendish-Square. 

This  case  has  many  circumstances  like  Mr.  Scott's.  He  kept  bis 
family  estate,  a  large  estate  ;  and  the  house  was  not  quite  disman- 
tled ;  for  he  kept  one  room  :  yet  it  was  held,  that  the  domicil  was 
in  England ;  though  his  residence  here  was  only  for  the  last  nine 
years  of  his  life ;  which  in  this  case  is  thirty  years.  It  is  in  evidence 
also,  that  Lord  Somerville  had  natural  children  (1),  and  was  not 
married.  The  Lord  Chancellor  in  Lord  AnnandaU^s  Case  re- 
fers (2)  to  the  habits  of  bis  life,  his  friends  and  connections,  and  all 
the  links,  that  attach  him  to  society.  In  this  instance  all  his  habits, 
connections,  and  pursuits,  are  found  in  London.  Are  these  chil- 
dren, with  the  claim  they  have  upon  him,  and  the  natural  relation 
avowed  by  him,  no  tie  or  connection  upon  such  a  question  ?  Lord 
Somerville  laments,  that  he  suffered  some  inconvenience  from  not 
residing  sufficiently  in  Scotland.  That  shows,  England  was  his 
home.  He  does  not  deny  the  consequence  of  his  residence  in  Eng- 
land, or  say,  that  it  shall  be  changed.  He  merely  complains  of  it 
as  an  inconvenience.  That  is  an  express  and  unequivocal  affirmance 
of  that,  which  was  the  effect  of  his  own  choice ;  the  domicil  he  in- 
variably had  in  London. 
[♦771]  *  Next,  as  to  the  nature  of  the  establishment  in  London : 
the  manner  of  life  is  objected  to  ;  not  the  constancy  of  it ; 
which  is  the  circumstance  to  constitute  a  domicil :  not  the  manner 
of  living  there  ;  whether  parsimoniously,  or  otherwise.  Suppose,  he 
dined  frequently  at  a  club ;  kept  his  servants  on  board  wages ;  and 
did  not  see  a  great  deal  of  ccnnpany :  is  that  to  give  a  character  to 
his  residence  :  or,  that  he  travelled  down  to  Scotland  and  received 
the  compliments  of  his  friends  and  neighbors  on  his  arrival ;  and  left 
servants  there  on  his  return  to  London  ?  His  motive  might  have  been 
not  to  part  with  the  family  estate,  and  the  house  built  by  bis  father,  and 
left  by  him  unfinished.  Are  we  to  compute  the  hours  he  passed  in 
each  place  ?  In  Briice  v.  Bruce  what  became  of  origin  ?  There 
was  a  clear  intention  of  returning.  Mr.  Bruce  was  a  gentleman  of 
family.     His  residence  in  India  was  for  a  temporary  purpose,  to  estab- 

(1)  The  Court  expressed  sarprise,  that  the  circumstances  hb  to  these  children, 
which  might  be  material,  were  not  brought  forward  by  evidence.  An  inquiry  was 
proposed ;  but  was  not  directed. 

(2)  Ant4,  vol.  iii.  202. 
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lish  a  fortune :  not  intending  to  take  up  his  residence  there ;  but  a 
fixed  intention  to  return  in  his  mind.  If  origin,  coupled  with  residence 
for  a  temporary  purpose,  and  an  intention  to  return,  is  to  decide,  it 
must  have  had  effect  in  that  case :  yet  the  distribution  was  held  to 
be  according  to  the  law  of  England  ;  by  which  India  is  governed. 
Why  is  not  the  long  residence  in  this  case,  employed  in  the  acqui* 
sition  and  management  of  fortune,  to  have  the  same  effect  against  the 
domicil  of  origin  ?  The  reasoning  would  be  correct  in  subtracting 
the  residence  on  account  of  his  being  in  Parliament,  if  the  residence 
had  been  taken  for  that  purpose. 

How  can  Balfour  y.  Scott  be  reconciled  with  their  argument? 
There  was  a  paternal  estate  and  a  mansion  house :  but  for  the  last 
nine  years  he  had  visited  Scotland  but  three  or  four  times.  In  Sir 
Charles  Douglas's  Case  what  was  the  residence  to  repel  all  the  cir- 
cumstances :  birth  and  death  in  Scotland,  a  respt^ctable  Scotch  fam- 
ily, service  in  the  British  navy,  then  in  the  Dutch,  then  in  the  Rus- 
sian, then  in  the  British  again  ?  Merely,  that  he  had  a  house  in 
Gosport;  which  he  quitted  in  1783 ;  dying  in  1739.  In  that  inter- 
val he  had  been  in  Amsterdam ;  where  he  had  married  his  first  wife. 
In  the  Annandale  cause  the  domicil  of  the  father  was  resorted  to ; 
which  was  thought  material;  as  it  was  supposed  what  Marquis 
George  had  done  during  his  long  lunacy  had  not  fixed  a  character 
upon  his  residence  in  this  country.  If  the  acts  done  in  that 
case  were  sufficient  to  shut  out  the  question  of  the  domicil  of  the 
father,  a  muko  fortiori  there  is  a  choice  of  domicil  in 
*this  case.  Was  the  residence  here  constrained,  from  [*772] 
the  necessity  of  his  affairs :  was  it  transitory,  as  a  so- 
journer; according  to  the  expressions  of  the  Lord  Chancellor  (1): 
was  it  for  a  temporary  purpose  ?  The  residence  of  Lord  Somerville 
was  the  seat  of  his  fortune.  It  was  not  the  place  of  his  birth  :  but  upon 
that  the  Lord  Chancellor  says  the  least  stress  is  to  be  laid :  but  it 
was  the  place  of  his  education  (3)  ;  which  is  a  link  in  the  connect- 
ing chain.  Lord  Somerville  prided  himself  on  his  English  educa- 
tion ;  the  object  of  which  upon  the  evidence  was  to  avoid  the  North- 
ern dialect.  Consider  also  what  the  Lord  Chancellor  says  in  the 
same  place  of  the  Douglas  cause. 

The  conclusion  is,  that  where  there  is  positive,  fixed,  residence,  it 
is  not  a  question  of  more  or  less  of  it :  but  it  excludes  the  domicile 
turn  originis.  We  are  discussing,  what  will  has  been  exercised  upon 
the  subject.  The  visits  of  Lord  Somerville  to  Scotland  might  be 
under  the  injunction  of  his  father,  the  opposite  to  choice.  Safety 
and  certainty  are  on  one  side  of  this  question  :  on  the  other  the  ut- 
most uncertainty  and  inconvenience.  There  was  no  such  length 
and  character  of  residence  in  any  of  the  cases  in  the  House  of  Lords. 
Lord  Somerville  a  month  before  his  death  speaking  of  his  object  to 

(1)  .^n/e,  vol.  iii.  208. 

(2)  The  Master  of  the  Rolls  here  observed,  that  he  coald  not  think,  the  Lord 
Chancellor  meant  the  place,  where  he  was  at  school,  but  edacation  coupled  with 
the  residence  of  his  parents. 


772  80MEBTILI.E   «•  LORD    SOMCRTILLE,  ETC.  [1801. 

provide  for  his  natural  children,  and  his  brother's  younger  children, 
states  his  intention  to  make  a  will  to  prevent  his  property  from  be- 
ing torn  to  pieces.  The  fair  inference  is,  that  he  did  not  deny  the 
effect  of  his  acts.  A  declaration  under  such  circumstances,  not 
qualifying,  but  proposing  a  remedy,  is  perfectly  consistent,  Mrith  the 
permanent  domicil  in  England.  It  would  be  equivocal,  if  the  nat- 
ural children  were  the  only  objects :  but  the  object  also  was  to  ex- 
clude the  half  blood  from  his  intention  in  favor  of  Colonel  Somer- 
ville's  children.  Upon  the  other  construction  he  would  have  said, 
he  did  not  mean  permanent  residence  by  all  this.  The  question 
must  be  decided  by  fixed  residence ;  though,  where  there  is  no  fixed 
residence,  the  domicil  of  origin  may  be  resorted  to.  In  Bum  v. 
Cole  (1)  Lord  Mansfield  said,  that  in  Pipon  v.  Pipan  (2)  the  distri- 
*  bution  of  an  intestate's  effects  was  held  to  be  according  to  the  laws 
of  the  country,  where  the  intestate  resided  and  died ;  and  in  a  case 

there  cited  his  Lordship  says,  that  case  ought  to  have 
[*  773]     been  decided  *  upon  the  residence.     In  the  former  of  those 

cases  the  residence  in  London,  that  destroyed  the  effect  of 
the  residence  in  Jamaica,  was  not  more  than  a  year.  Pipon  v.  Pi^ 
pon  was  decided  upon  the  ground,  that  debts  follow  the  person  of 
the  creditor. 

The  Roman  Law  is  to  be  laid  quite  out  of  the  question  upon  this 
subject.  The  very  definition  of  the  domicil  by  that  law  is  quite  in- 
applicable to  modern  manners.  By  that  law  the  subject  was  consid- 
ered only  with  reference  to  the  burthens  to  be  imposed  upon  a  man, 
not  as  to  the  succession  to  his  movable  property.  In  The  Difipst  (3) 
this  is  stated :  ^^  VirU  pmdeniibus  placuit  duobis  lads  posse  aUquem 
habere  domicUium ;"  and  the  case  is  put  of  a  divided  residence,  per- 
fectly in  equilibrio ;  and  they  differed  upon  the  effect  of  it  Labeo 
decided,  that  the  party  had  no  domicil  at  all :  others  held  that  he 
had  several  domicils  (4).  That  shows,  how  inapplicable  every  thing 
in  the  Roman  Law  is  to  the  question  as  to  the  succession  to  the 
movable  property  of  the  intestate.  As  to  the  law  of  France  and  Hol- 
land, certainly  it  is  of  great  importance  to  consider,  what  the  law  of 
modern  Europe  is ;  as  nothing  is  to  be  found  upon  it  in  our  law. 
It  is  very  important,  that  the  same  rule  should  prevail  as  to  the  suc- 
cession. The  definition  of  the  domicil  in  the  modern  law  of  Europe 
is  very  plain  and  simple.  In  Vattel  (5)  it  is  thus  described :  a  fix- 
ed residence  with  an  intention  of  always  staying  there ;  or  in  French 
"  Fintention  se  fixer. ^^  The  definition  in  Denisart  is  pretty  much  the 
same.  It  consists  in  the  fact  and  the  intention  :  actual  residence, 
and  the  intention  to  establish  himself  in  the  place  where  he  re- 
sides ;  and  no  habitation,  however  long,  will  do  unless  with  that  in- 
tention. 

(1)  Amb.  415. 

(2)  Arab.  25. 

(3)  Lib.  50,  tit  1, 1.  6,  s.  2. 

(4)  Dig.  lib.  50,  tit  1, 1.  5. 

(5)  B.  1,  c.  19,  8.  218,  p.  lOa 
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This  case  then  naturally  divides  itself  in  two  parts :  1st,  the  period 
prior  to  the  death  of  the  intestate's  father :  2dly,  what  has  taken 
place  sinoe.  This  case  depends  entirely  upon  the  latter :  but  the 
original  domicil  has  been  very  much  insisted  on  for  the  purpose  of 
throwing  upon  us  the  burthen  of  showing,  that  domicil  was  aban- 
doned. It  is  necessary  for  us  to  show,  Lord  Somerville  acquired 
another  domicil ;  not,  that  he  had  abandoned  his  first  domicil ;  for 
that  is  ipso  facto  gone  by  the  acquisition  of  the  other  :  otherwise  all 
the  cases,  that  have  been  referred  to,  which  are  very  fre- 
quent *  in  the  French  law,  of  two  habitations,  one  in  the  [*  774] 
capital,  the  other  in  a  Province  pf  France,  would  have 
been  decided  in  an  instant  In  the  case  of  Mademoiselle  De  Cler- 
mont Santoignon  she  certainly  never  abandoned  her  first  domicil ; 
but  always  went  there  in  the  summer ;  and  the  same  observation 
applies  to  the  case  of  the  Marquis  'De  St.  Paterre :  but  the  question 
was,  whether  there  was  not  so  much  more  continued  residence  in 
the  capita],  that  a  new  domicil  was  acquired  ;  which  put  an  end  to 
the  original  one.  When  once  it  is  established,  that  the  domicil  de- 
pends upon  the  fact  and  intention  of  residence,  frequently  you  must 
have  recourse  to  the  domicil  of  origin ;  as  in  the  case  of  an  infant ; 
and  that  is  the  reason  given  for  the  position,  that  the  domicil  may  be 
in  a  country,  in  which  the  party  never  was.  That  the  domicil  of 
origin  is  never  to  be  resorted  to,  when  any  other  can  be  found,  ap- 
pears in  many  writers :  Houard's  Dictionary  of  Norman  Law,  art. 
Domicil.  The  domicil  of  habitation  is  the  only  one,  to  which  we 
pay  any  regard.  That  scarcely  any  regard  is  paid  to  the  other  in  our 
law  appears  from  the  very  few  cases  ;  which  are  only  four :  the  ques- 
tion as  to  what  circumstances  constitute  a  domicil  not  being,  at  all 
considered  in  Lashley  v.  Hogg  (I).  The  words  of  Lord  Thurlow 
in  the  case  of  Bruce  v.  Bruce  are  printed  in  Mr.  Ommaney's  Petition 
on  the  Douglas  cause.  His  Lordship  says,  the  origin  is  to  be  receiv- 
ed but  as  one  circumstance  in  evidence ;  but  it  is  an  erroneous  prop- 
osition, that  the  domicil  is  to  be  held  to  be,  where  the  party  drew 
his  first  breath,  without  something  more :  it  is  prima  facie  evidence  ; 
but  may  be  rebutted.  Mr.  Bruce  settled  abroad ;  enjoyed  the  privi- 
leges of  the  place :  he  might  mean  to  return,  when  he  had  made  his 
fortune :  but  can  it  be  contended,  that  his  original  domicil  continu- 
ed ?  Granting,  he  meant  to  return,  he  meant  to  change  his  domicil; 
but  had  not  done  so  at  his  death. 

In  Voet  upon  the  Pandect  (2)  that  very  case  of  going  to  India 
negotiorum  ratione  is  stated ;  and  that  a  modern  law  was  made  upon 
the  subject  in  Holland.  It  is  said,  that  when  Sir  Charles  Douglas 
quitted  Scotland,  he  had  lost  his  domicil  immediately :  but  it  was 
never  suggested  in  that  case,  that  he  was  domiciled  in  Russia 
or  Holland ;  and  it  was  said,  that,  when  he  came  into  the 
British  service,  he  came  as  a  Briton.    That  must  be  recollected 


Si' 


5,  tit  1,  e.  I 
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with  reference  to  the  circumstances,  under  which  Lord  Somer- 
ville  quitted  his  country  originally.  Mr.  Scott  had  nothing  like  an 
establishment  in  this  country.  He  lived  either  in  chambers  or  a 
small  house.  But  I  principally  rely  on  Lord  Annandah^s  Case 
to  shovi%  that  the  domicil  of  origin  is  hardly  regarded  in  our  law  ^ 
for  in  that  case  particularly  it  ought  to  have  had  weight,  if  it 
ever  had.  A  distinction  is  made  in  all  the  writers  between  the 
domidlium  originis  and  the  domidUum  nativitaii$.  The  latter  is 
never  the  domicil;  unless  the  other  cannot  be  ascertained.  The 
Lord  Chancellor  would  not  decide  the  question  as  to  the  domicil  of 
Marquis  William ;  not  considering  the  domicil  of  origin  at  all  mate- 
rial. The  residence  of  Marquis  Geoige  with  his  mother  in  England 
had  been  relied  upon ;  and  there  is  some  little  allusion  to  it  in  the 
judgment :  but  Pothier,  a  writer  of  great  authority,  treating  of  the 
custom  of  Orleans  in  the  first  section  of  his  introduction  as  to  the 
Customs  of  France,  is  clear,  that  the  domicil  of  a  minor  cannot  be 
changed  by  the  residence  of  the  guardian.  Lord  Annandale  was  of 
a  most  unsettled  disposition.  His  letters  showed  a  dislike  of  all 
parts  of  this  island.  His  habits  were  foreign.  It  seemed  necessary 
there  to  settle  the  domicil  of  his  father ;  but  the  Lord  Chancellor 
would  not  decide  jt ;  saying  only,  that  it  was  not  clear,  the  domicil 
of  Marquis  William  was  not  in  England.  Till  the  Union  he  came 
here  only  once,  as  a  foreigner.  He  was  violent  against  the  Union ; 
and  never  came  to  London  to  reside  till  long  afterwards ;  when  he 
was  elected  one  of  the  Sixteen  Peers.  He  had  three  houses  in 
Scotland ;  and  was  attached  to  that  country  by  many  circumstances, 
that  cannot  exist  here :  he  had  many  hereditary  jurisdictions,  and 
some  of  the  Dumfries  boroughs.  He  had  resided  three  years  in 
England  before  the  birth  of  the  Marquis  George ;  and  had  married 
a  Dutch  lady  in  England.  It  is  true,  he  had  brought  furniture  from 
Cragie  Castle ;  as  he  might  very  easily  do  by  sea :  but  the  circum- 
stances were  very  slight  to  prove  a  change  of  domicil. 

One  principle,  and  only  one,  can  be  collected  from  all  these  cases ; 
that  in  countries  circumstanced  as  England  and  Scotland  the  pre- 
sumption is  always  in  favor  of  the  English  domicil.  It  is  to  be  pre- 
sumed, a  Briton  means  to  consider  himself  as  a  Briton,  and  not  as  a 
Scotchman  merely  ;  and  upon  all  the  cases  of  the  French  noblemen, 
as  that  of  the  Count  De  Choiseul,  it  is  to  be  observed,  they  are 

nothing  at  Paris :  in  the  country  they  had  privileges,  as 
[*776]     *  Lords  of  those  districts;  which  were  all  lost  at  Paris. 

Therefore  the  presumption  was,  that  the  domicil  was  in 
the  country.  These  districts  taxed  themselves  ;  and  had  other  priv- 
ileges ;  which  existed  even  at  the  Revolution.  There  can  be  no 
such  presumption  in  the  case  of  a  Scotch  nobleman.  He  has  the 
same  privileges  in  London  and  in  Scotland.  In  Domat  (1)  it  is 
said,  as  there  are  places  exempt  from  certain  contributions,  the  in- 
habitants of  those  places  enjoy  the  exemption  jonly,  during  the  time 


(1)  Vol.  il  b.  1,  tit  5,  8.  7,  par.  la 
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they  live  there ;  a»d  cannot  transfer  the  privilege  to  another  place. 
These  privil^ies  exist  in  the  French  cases,  but  not  in  this.  If  the 
circumstance,  that  seems  to  be  relied  on,  as  distinguishing  this  case 
from  that  of  Sir  Charles  Douglas,  that  Lord  Somerville  was  the  heir 
apparent  of  the  family,  gives  any  additional  weight  to  the  domicil  of 
origin,  it  is  singular,  that  it  is  not  noticed  in  any  of  the  cases.  How 
can  that  distinction  be  material,  considering  the  origin  of  the  law  of 
domicil  ?  By  the  Roman  law  all  the  sons,  till  emancipated,  Were 
equBllj  JiUi  famUias,  What  greater  uncertainty  can  there  possibly 
be  than  relying  upon  such  a  circumstance  with  a  view  to  judge  of  a 
man's  acts  and  intention  to  acquire  a  domicil  in  another  place  ? 
Certainly  the  consideration  of  birth  and  the  expectations  he  has  in 
the  country,  where  his  fiither  was  settled,  are  not  to  be  laid  out  of 
the  case.  Those  are  circumstances  to  be  used  to  show,  where  it  was 
likely  the  son  would  wish  to  be  domiciled :  but  when  you  have  the 
&ct  of  his  residence  and  declarations  of  his  mind,  when  you  have 
ascertained  what  he  did  and  said,  it  is  not  material  to  resort  to  what 
he  would  be  likely  to  do  and  say.  Lord  Somerville's  return  to  Scot* 
land  in  1745  is  to  be  accounted  for  by  the  state  of  the  country  at 
that  period.  The  first  thing  he  did  was  to  join  the  army.  During 
the  eighteen  years  he  was  in  the  army  he  was  not  once  in  Scotland, 
except,  when  his  regiment  was  there.  When  he  went  there  in  1763, 
and  his  father  settled  an  annuity  upon  him,  that  was  the  only  busi- 
ness, upon  which  he  then  went  there.  His  next  appearance  theie 
was,  when  he  was  sent  for  upon  his  father's  illness ;  and  his  stay 
merely  long  enough  to  see  him  die.  If  Sir  Charles  Douglas  quitting 
his  country,  and  entering  into  a  foreign  service,  changed  his  domicil, 
why  did  not  Lord  Somerville,  entering  into  the  British  service  ?  It 
is  stated  from  the  high  authority  of  D'Aguesseau,  that  the  reputed 
domicil  of  every  great  Lord  in  France  is  at  Paris ;  unless  he  has 
in  fact  acquired  one  elsewhere.  Lord  Somerville  certainly 
•  had  acquired  none  elsewhere.  Serving  his  Majesty  as  a  [*777] 
Briton,  not  as  a  Scotchman,  why  was  not  the  original 
domicil  got  rid  of?  If  he  had  expectations  in  Scotland,  had  he  not 
also  in  England  ?  The  estate  in  England  was  much  larger  (1). 
But  those  circumstances  ought  not  to  have  much  weight  in  any  case. 
Then  what  passed  after  the  death  of  the  elder  Lord  Somerville  ? 
Immediately  afterwards  his  son  came  to  London.  That  was  the 
moment,  in  which  it  was  most  natural  to  decide,  whether  he  meant 
to  be  a  resident  Scotchman  or  an  Englishman.  In  his  father's  life 
there  was  a  strong  indication  of  a  purpose  not  to  reside  in  Scotland ; 
for  his  Other's  dying  request  to  him  was  to  live  there  during  part  of 
the  year.  The  house  in  Scotland  was  then  used  only  as  a  summer 
country-house,  as  most  convenient  for  him.  It  does  not  appear, 
when  he  took  the  house  in  London.  It  is  taken  in  the  argument, 
and  calculations  are  made  upon  that,  as  if  it  was  only  from  1778 :  but 

(1)  There  was  some  difference  in  the  statement  as  to  this.    The  English  estate 
was  lOOW.  a-year.    The  Scotch  estate  was  stated  to  be  now  2500.  a-year.    On 
the  other  side  it  was  said  to  have  been  at  that  time  only  6002.  a-year. 
VOL.  V.  46 
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that  is  not  a  fair  waf  of  putting  it.  It  was  not  in  consequence  of 
being  elected  one  of  the  Sixteen  Peers  that  be  resided  there.  We 
find  him  appealing  from  the  rates  in  1773.  That  shows  a  probabil- 
ity, that  he  had  a  lease  at  that  time ;  for  they  reduced  him  then  from 
90L  to  84/.  a-year ;  just  as  they  did  afterwards.  In  1769  he  web 
residing  there.  He  was  extremely  anxious  to  purchase  the  remaia- 
der  of  the  term.  As  to  the  nature  of  his  establishment,  the  quantity 
of  furniture,  &c.,  these  questions  never  can  turn  upon  such  circum- 
stances. AU  the  writers  upon  the  subject  agree,  that  such  circum- 
stances are  of  no  consequence,  so  that  he  has  a  permanent  term  io 
the  house.  Domat  (I)  says,  it  is  the  same,  whether  it  is  his  own 
house  or  a  hired  one.  It  is  manifest,  why  Lord  Somerville  stated  to 
his  friends  in  London,  that  he  considered  that  house  as  a  lodging 
house :  a  natural  excuse  ibr  him  to  make :  but  we  know  it  was  not 
so,  from  the  long  term  he  took  and  the  longer  he  wished  to  take. 
Next,  as  to  his  title-deeds :  there  is  no  evidence,  that  they  were  in 
Scotland ;  but  it  is  natural  to  suppose,  those  of  his  Scotch  estate 
were  th^re. 

The  most  important  part  of  the  case  consists  of  the  declarations 
of  Lord  Somerville,  and  the  description  of  himself  in  the 
[*^778]  books  of  *  the  bank.  Those  circumstances  are  treated  as 
slight :  but  they  are  considered  most  important  by  all  the 
foreign  lawyers ;  as  superseding  every  other.  Though  the  Encydo- 
pedie  is  certainly  not  a  book  of  authority,  yet  the  rule  as  to  what 
constitutes  a  domicil  is  distinctly  laid  down ;  and  the  authorities 
referred  to.  Pothier  (2)  speaks  of  it  as  the  place,  where  he  describes 
himself  as  residing  in  public  acts ;  or  to  which  he  goes  with  his  fam- 
ily, in  order  to  keep  Easter ;  and  he  goes  on  to  say,  that  only  where 
these  circumstances  are  not  to  be  found,  where  there  is  no  declara- 
tion upon  the  subject,  where  it  is  in  perfect  equilibrio^  you  must 
have  recourse  to  the  original  domicil.  The  expression  '^  Un  menage  " 
is  not  to  be  translated  into  English.  In  the  case  of  Mademoiselle 
De  Clermont  Santoignon,  cited  from  Denisart  (3),  her  change  of  res- 
idence was  not  alone  sufficient  to  show,  that  she  had  changed  her 
domicil.  The  decision  was  upon  the  acts  she  had  done ;  describing 
herself  as  domiciled  in  Mayenne.  The  case  of  the  Marquis  De  St. 
Paterre,  cited  from  Cochin  (4),  is  much  stronger ;  who  in  deeds,  that 
he  had  executed  from  1704  to  1714,  described  himself  as  residing 
in  the  city  of  Mans,  but  only  lodging  at  Paris:  from  1714  to  1720  be 
had  dccribed  himself  sometimes  as  residing  in  the  one,  and  some- 
times in  the  other.  Being  equal  therefore  in  that  respect  it  is  said, 
no  inference  could  be  drawn.  But  there  was  nothing  farther  in 
fiivor  of  the  domicil  at  Paris ;  and  there  were  other  circumstances ; 
showing,  he  considered  himself  as  going  to  Paris  from  home.  He 
kept  a  journal,  entitled  ''  De  mon  voyage  a  Paris J^ 


1)  Vol.  ii.  b.  1,  tit  16,  s.  3,  par.  5. 

2)  Treatise  on  the  Custom  of  Orleans,  10. 
Art  Domicil,  Na  17. 
Vol.  v.  p.  1. 


(4) 


1801.]        SOMERTILLE  V.  LOUD  SOMEBVILLE,  BTC.  778 

In  the  case  of  Mons.  De  Courianeon  (1)  there  was  no  decision ; 
being  referred,  in  order  to  know  bow  he  described  himself  in  his 
public  acts.  Another  case  in  Denisart(2)  was  decided  entirely 
upon  the  party^s  description  of  himself.  The  case  of  the  Duchess 
of  HainhmUt  (3)  also  turned  entirely  upon  the  same  point.  It  was 
said  there,  as  here,  the  broker  might  give  any  description.  It  is 
very  material  in  the  case  of  a  common  man  to  describe  himself  uni- 
formly. But  in  none  of  Lord  Somerville's  letters  and  papers  has  he 
described  himself  with  reference  to  Scotland ;  and  as  all  the  papers 
are  in  the  possession  of  those  resisting  the  English  domidl,  it  may 
be  assumed,  that  no  such  description  is  to  be  found. 

•Then  as  to  his  declarations:  certainly,  when  coupled  [*779] 
with  the  fact,  they  are  very  material ;  and  here  are  three 
witnesses  unimpeached.  The  conversation  with  Colonel  Reading  as 
to  the  consequence  of  his  living  so  little  among  them  shows,  he 
thought,  they  considered  him  as  a  foreigner.  In  summer  Edinburgh 
is  even  more  deserted  than  London.  This  shows  his  conscientious- 
ness, that  he  was  not  living  as  a  Scotch  nobleman.  The  evidence  of 
what  passed  with  Sir  James  Bland  Bui^ss  is  also  very  material.  It 
is  also  a  very  important  consideration,  that  his  residence  in  Scotland 
was  universally  only  during  the  summer  months.  It  is  held  by  au- 
thors of  great  authority,  that  a  country  residence  will  not  change  the 
domicil.  Bynkershoek  (4)  states  the  case  of  a  brewer  at  the  Hague  ^ 
who  having  one  son  by  a  deceased  wife,  hired  a  house  near  Leyden 
for  the  purpose  of  acquiring  the  inheritance  of  the  son  by  the  law  of 
that  place.  He  took  the  hou^e  for  three  years ;  and  carried  to  it 
part  of  his  furniture :  but  at  the  Hague  he  had  the  whole  of  his  es- 
tablishment. The  distribution  was  determined  to  be  according  to 
the  law  of  the  Hague ;  and  the  reason  given  is,  that  at  Leyden  he 
was  residing  at  a  country-house.  That  applies  strictly  to  this  case. 
Lord  Spmerville  was  residing  at  his  Tusculanum,  as  Bynkershoek 
calls  it,  volupiatii  causa  in  ttstaie.  It  is  impossible  to  ascribe  his 
residence  in  London  to  any  purpose  but  that  of  being  a  domiciled 
Englishman.  The  case  referred  to  in  D'Aguesseau  of  a  residence 
of  ten  years  being  necessary  to  acquire  a  domicil  in  Britanny  is  quite 
out  of  the  question.  The  reason  given  by  Pothier  is,  that  you  can 
ascribe  the  residence  to  nothing  but  an  intention  to  acquire  a  domi- 
cil. The  inclination  of  the  Court  in  all  the  decisions,  that  have 
taken  place  in  this  country,  though  it  has  not  come  to  a  rule,  which 
is  much  to  be  lamented,  has  been  to  hold,  that  the  domicil  is  in  the 
capital  of  Great  Britain,  unless  an  intention  to  the  contrary  is  shown. 
If  with  the  strong  circumstances,  denoting  Lord  Somerville's  inten- 
tion to  acquire  a  domicil  in  England,  he  should  be  held  not  to  have 
a  domicil  in  London,  the  law  will  be  left  in  a  state  of  more  uncer- 
tainty even  than  at  present. 

(1)  Coch.  vol.  iil  702. 

(2)  Art  Domicil,  Na  32. 


(3) 
(4) 


Quest  Jur.  Priv.  b.  1,  c.  16, 185. 
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The  Attwrmy  Oeneraly  [Sir  John  Mitfard]^  in  reply.  This  is  one 
of  the  clearest  cases  in  favor  of  the  Scotch  domicil ;  and  if  the  Conrt 
decides  against  it,  the  consequence  must  be,  that  every  Scotch  no- 

bleman  coming  to  London  for  the  winter  will  cease  to  be 
[*780]     domiciled  in  Scotland.    ^'In  that  respect  the  case  is  of 

infinite  importance.  It  is  to  be  decided  not  only  upon  the 
X  circumstances,  but  also  according  to  the  eatablished  rules  of  law  ; 
and  there  is  infinitely  more  of  law  than  of  fact  in  these  cases.  The 
distribution  is  to  be  according  to  the  law  of  that  place,  which  for  the 
purpose  of  succession  is  by  the  law  of  all  countries  to  be  considered 
the  domicil.  Using  the  civil  law  and  the  authority  of  text  writers, 
we  are  frequently  using  what  is  no  authority  upon  the  subject  of 
domicil,  applied  for  many  other  purposes.  I  put  out  of  considera- 
tion upon  this  question  the  Lex  loci  rei  iiUt ;  against  which  there 
have  been  repeated  decisions.  That  never  was  the  law  of  any 
country  fiirther  than  that  there  were  some  decisions  in  Scotland 
tending  to  that  effect.  The  rule  upon  this  subject  is  a  rule  of  con- 
venience, and  an  extent  of  convenience,  which  shows  the  necessity 
of  adhering  strictly  to  it;  adopted  throughout  those  nations  of 
Europe,  that  had  intercourse  with  each  other,  by  a  sort  of  comity 
between  them,  for  obvious  reasons.  Most  of  them  being  founded 
upon  the  dissolution  of  the  Roman  empire  had  taken  the  text  of  the 
civil  law  as  the  principal  ground  of  their  decisions  with  regard  to 
personal  property ;  and  from  their  feudal  origin  most  of  them  had 
taken  that  law  as  the  ground  of  their  decisions  with  respect  to  real 
property.  It  is  true,  in  the  time  of  Justinian  all  the  inhabitants  of 
the  empire  had  the  freedom  of  the  city :  but  at  different  times  the 
decisions  were  according  to  the  laws  of  those  different  countries. 
The  Jewish  law  of  succession  differed  much  from  the  Roman ;  and 
this  question  without  doubt  would  have  depended  upon  the  circum- 
stance of  the  domicil  in  the  estimation  of  the  Roman  lawyers.  If 
the  person  was  a  citizen  of  one  of  the  cities  having  the  freedom  of 
Rome,  it  would  be  according  to  the  Roman  law.  If  he  continued 
a  citizen  of  Jerusalem,  then  it  would  be  according  to  the  Jewish 
law. 

The  different  nations  of  Europe  have  certainly  taken  the  Roman 
law  as  their  guide ;  and  it  is  necessary  for  every  Court  to  follow  the 
same  rule  upon  this  subject  of  the  succession 'to  personal  property. 
That  foreign  nations  have  not  that  idea  of  the  Lex  loci  rei  sita  is 
particularly  noticed  by  Lord  Hardwicke  in  Thome  v.  Waikim  and 
other  cases.    Upon  the  same  grounds  in  the  Jersey  cause  ^1)  he 

refused  to  interfere  upon  property,  happening  to  be  m  this 
\^  781]     ^  country :  the  representative  being  resident  in  Jersey  and 

amenable  there ;  and  the  bulk  of  the  property  being  there. 
As  to  the  cases  upon  the  custom  of  London,  in  Chomley  v.  ChonUey 
the  circumstance  of  a  capital  mansion  at  York  was  not  sufficient  to 
prevent  the  distribution  of  a  personal  estate  according  to  the  custom 

(1)  JP^  v.  Ptpon^  Amb.  25. 
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of  London.  The  domicil  for  the  purpose  of  offices  and  for  the 
purpose  of  succession  may  be  different ;  and  so  with  reference  to 
bearilig  charges  and  being  assessed  to  taxes.  By  the  Fr^ich  law 
that  was  considered  very  important ;  because  it  altered  the  assess- 
ment upon  the  other  persons ;  which  in  1663  produced  a  regulation, 
requiring,  that  changes  of  domicil  should  be  registered.  The  domicil 
for  the  purpose  of  being  amenable  to  justice  was  very  important  in 
France  and  other  countries;  where  the  Courts  had  limited  juris- 
dictions. It  was  matter  of  stipulation,  that  fcur  that  purpose  the 
domicil  should  be  held  to  be  at  Paris  or  some  other  place.  They 
distinguish  the  question  for  all  these  purposes.  In  these  references 
therefore  to  those  writers  it  is  necessary  to  inquire  the  purpose. 
This  qualification  will  make  some  of  these  quotations  extremely  dif- 
ferent from  what  they  are  represented  to  be :  the  domicil  not  being 
treated  of  with  a  view  to  succession  ;  and  though  a  man  may  have 
several  domicils  for  these  different  purposes,  for  the  purpose  of  suc- 
cession he  can  have  only  one.. 

These  are  the  simple  and  only  rules  of  law.  As  to  the  circum- 
stances, habitation  is  the  principal  ingredient ;  but  it  is  not  the  only 
circumstance  ;  and  of  itself  it  by  no  means  constitutes  the  domicil ; 
it  must  be  of  that  description,  which  has  the  effect  of  establishiDg 
the  party  in  that  situation,  contra-distinguished  from  any  other  situ- 
ation, in  which  he  has  ever  been.  One  clear  and  unquestionable 
rule  is  to  be  collected  from  all  the  text  writers,  and  also  as  a  matter 
of  necessity  ;  that  the  domicil  of  origin  is  the  domicil  of  every  per- 
son, until  that  is  abandoned,  and  another  gained.  The  domicil 
every  child  has  on  its  birth  must  remain,  until  that  is  lost,  and  another 
acquired.  Until  another  is  acquired,  that  one  cannot  be  lost.  After 
the  peace  of  1783  such  of  the  Americans  as  chose  to  remain  in 
America,  subjects  of  the  States,  ceased  to  be  part  of  the  British 
nation  ;  and  lost  their  character  of  Britons.  So  it  is  as  to  the  dom- 
icil of  origin  ;  which  must  remain,  until  the  party  ceases  to  have  it, 
and  gains  another.  The  intent  to  abandon  it  simply  will  not  do ; 
unless  there  is  an  actual  abandonment,  and  the  acquisition 
of  another.  This  principle  is  fully  ^  established  by  the  ^  782] 
cases  in  the  House  of  Lords  ;  for  what  could  have  raised 
the  question,  unless  the  domicil  of  origin  remained,  until  it  was 
abandoned,  and  another  acquured.  Mr.  Bruce  entered  into  the  India 
service,  not  the  King's  service.  A  great  deal  turned  upon  that ;  for 
he  was  bound  to  reside  in  India ;  and  could  not  reside  elsewhere, 
except  by  the  leave  of  the  Company,  and  consequently  for  a  tempo- 
rary purpose.  Therefore  by  entering  into  that  service  he  was  con- 
ceived to  have  abandoned  his  original  domicil,  and  to  have  gained  a 
new  one.  It  did  not  depend  upon  the  place,  in  which  he  lived  in 
India.  That  was  not  inquired.  It  turned  upon  his  residence  in 
India  under  an  obligation,  that  was  to  last  during  his  whole  life, 
unless  put  an  end  to.  I  confess,  speaking  individually,  I  think  jtt 
would  have  been  wiser  to  have  held,  that  the  domicil  of  origin  re- 
mained ;  adhering  to  that  rule ;  and  that  the  act  done  ought  not  to 
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have  been  deemed  to  amount  to  an  abandonment :  the  highest  Court 
of  Justice  however  was  of  a  different  opinion.  But  the  whole  case 
was  founded  upon  the  question  between  the  domicil  of  origin  and 
the  new  one.  It  is  now  said,  the  domicil  of  origin  is  a  slight  circum- 
stance. In  that  case  it  was  the  whole,  and  in  the  case  of  Sir  Charles 
Douglas.  It  is  contrary  to  the  articles  of  Union  to  say,  his  entering 
into  the  ling's  service  was  an  abandonment ;  for  the  army  is  as 
much  that  of  Scotland  as  England.  But  he  entered  into  the  Russian 
and  Dutch  services  ;  abandoning,  not  only  the  Scotch  domicil,  but 
the  English  one.  He  partly  mBuie  himself  a  subject  of  a  foreign 
power ;  taking  a  qualified  oath  of  allegiance  in  those  countries  (1). 
He  married  in  Holland.  Afterwards  he  had  no  residence  in  the 
world  but  at  Gosport,  no  family  establishment  any  where  else. 

In  Balfour  y.  iSbo^^  there  was  an  abandonment,  if  any  thing  can 
be  called  so.  He  sold  aU  the  furniture,  except  that  of  one  room.  He 
had  no  family  establishment  in  Scotland  of  any  description :  it  is 
even  stronger  than  that ;  for  he  destroyed  that,  which  he  had  there 
before.  In  the  Annandale  cause  the  Lord  Chancellor  expressly  con- 
siders the  domicil  of  origin,  that  of  the  father,  as  the  whole  aigu- 
ment  for  Lady  Graham.  Can  the  domicil  of  origin  be  now  treated 
as  nothing  but  a  slight  circumstance  ?  Courts  of  Justice  will  be  ex- 
tremely unwilling  to  give  up  the  rule  as  to  that ;  a  rule 
[*783]  of  the  greatest  convenience;  affording  a  point  to  *  start 
from,  something  to  decide  in  doubtful  cases ;  according  to 
the  observation  in  the  passage  cited  from  the  Encyclopedic ;  that, 
where  there  is  any  doubt,  the  party  is  always  considered  as  having 
preserved  his  first  domicil ;  a  rule  certainly  of  wisdom.  If  another 
domicil  is  gained,  that  in  the  same  manner  must  remain,  until  aban- 
doned. This  is  equally  a  rule  of  necessity.  A  man  cannot  be 
without  a  domicil  of  some  description.  The  dicta  to  the  contrary 
in  some  of  the  writers  will  prove  quite  unfounded.  This  is  analo- 
gous to  the  principle  we  find  in  our  own  law.  In  the  case  of  Ward- 
ship, for  instance,  a  man  'might  hold  of  several  lords :  then  upon  his 
death  who  was  to  have  the  wardship :  supposing  he  did  not  hold  of 
the  King ;  who  would  be  preferred  ?  The  rule  is  stated  in  FitZ" 
herberfs  Natura  Brevium  (2)  ;  that  the  heir  shall  be  in  ward  to  that 
lord,  of  whom  he  held  by  priority ;  but  the  tenant  might,  if  he 
chose,  change  the  priority  by  making  a  feoffment  in  fee  and  taking 
back  an  estate  again.  That  rule  was  established  for  the  purpose  of 
convenience  upon  the  prindple,  on  which  we  are  now  contending. 

Another  rule  with  respect  to  the  domicil  of  origin,  which  has  been 
repeatedly  insisted  on,  is  that  also  cited  from  the  Encyclopedic,  that, 
'where  it  is  doubtful,  which  of  two  places  is  to  be  reputed  the  domi- 
cil, as  if  the  tact  of  habitation  is  doubtful,  and  one  appears  to  be 
the  domicil  of  origin,  that  will  turn  the  scale.    But  that  must  be 

(1)  The  Master  of  the  Rolls  said,  he  had  great  douht,  whether  that  with  the 
consent  of  His  Majesty  chan^  the  domicil.  See  Curiing  y.  Thomtotij  reported 
by  Dr.  Addams  in  his  Ecclesiastical  Rep.  yoi  ii.  page  6. 

(2)  333;  8th  edit 

vol*.  V.  ♦46 
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understood,  where  it  cannot  be  clearly  shown,  that  the  domicil  of 
origin  continued  the  place  of  habitation ;  for  if  that  remains  the 
habitation  to  this  extent,  that  there  is  no  abandonment,  that  will  re- 
main the  domicil.  Where  the  question  is  between  two  places,  both 
•acquired,  if  one  can  be  considered  as  properiy  the  seat,  it  is  to  have 
the  preference ;  and  upon  that  the  case  of  the  Brewer  at  the  Hague 
was  decided,  upon  the  distinction  in  Huber,  that  with  reference  to  a 
citizen  his  domicil  was,  where  bis  trade  was  carried  on ;  and  the 
country  residence  was  to  be  considered  as  merely  vohptatis  causa ; 
and  the  reverse  as  to  a  nobleman.  Upon  that  distinction  it  was  de- 
termined in  that  case,  that  the  establishment  at  the  Hague  remain- 
ing, the  domicil  of  the  father  was  not  altered  by  the  residence  at 
Leyden :  nor  consequently  that  of  the  son :  yet  the  son  Uved  and 
died  there.  That  disproves  the  position,  that  the  place, 
where  the  party  dies,  is  to  decide,  if  there  is  any  ^  doubt.  [*  784] 
He  was  con^dered  as  living  still  under  the  protection  of 
his  father.  In  the  Dauglas^  Case  also  the  place  where  he  died  did 
not  prevail.  In  considering  the  habits  of  different  countries,  as  ap- 
pUed  to  this  subject,  and  quoting  the  civil  law,  it  must  always  be 
with  a  quahfication ;  and  that  removes  the  objection,  that  the  ex- 
pressions of  the  civil  law  are  not  applicable.  Family  pictures  may 
in  some  degree  denote  the  family  seat ;  and  in  this  view  may  be 
considered  as  answering  the  Lares  of  the  Romans.  Upon  compar- 
ison of  the  value  of  the  effects  at  the  two  houses,  it  is  evident, 
where  the  stmma  rerum  was.  Recollect  the  habit  of  these  countries ; 
feodal  countries.  The  head  of  the  Barony  is  always  considered  as 
the  place  where  the  Baron  should  be  found ;  the  place,  where  he 
wtts  to  be  summoned.  The  Duke  of  Norfolk's  seat  must  be  con- 
sidered to  be  at  Ai'undel  Castle ;  though  his  house  in  town  is  free- 
hold. So  Woburn  is  the  duke  of  Bedford's  Those  are  the  places, 
where  they  reside,  when  particularly  in  the  character  of  Dukes  of 
Norfolk  and  Bedford.  The  distinction  between  the  eldest  and  the 
youngest  sons  is  clear.  The  former  must  always  look  to  the  family 
seat,  as  that,  which  is  to  become  his  residence.  The  younger  hna 
no  reason  to  look  to  that  at  all.  The  house  in  London  was  at  first 
hired;  and  taking  a  lease  afterwards  is  only  another  species  of 
hiring.  The  mere  object  was  the  pleasure  of  indulging  in  winter  in 
a  town  residence ;  not  to  establish  a  family  mansion,  but  merely  for 
convenience ;  it  may  be  very  truly  said,  vobiptatis  causa.  There  he 
had  no  regular  establishment ;  and  his  declarations  are  the  most  pos- 
itive ;  that  he  considered  that  house  as  a  mere  lodging  house.  It 
was  a  very  just  excuse  to  his  friends.  He  could  not  see  them  there. 
He  had  not  the  means.  He  had  no  plate  or  other  necessary  articles. 
He  must  have  given  any  entertainment  at  a  tavern.  It  is  said,  that 
was  the  residence  of  his  choice:  the  other  descended  upon  him. 
But  he  did  Uve  in  Scotland.  It  is  said,  his  residence  there  was 
merely  a  point  of  duty  from  compliance  with  his  father's  injunction. 
It  must  however  be  shown,  that  he  abandoned  that :  whatever  incli- 
nation to  London  may  appear.    In  all  the  other  cases  there  was  no 
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ticukr  place  cannot  in  any  degree  affect  the  domicil.  I  have  found 
no  authority  or  dictum,  that  gives  for  the  purpose  of  succession  any 
effect  to  the  place  of  birth.  If  the  son  of  an  EngKshman  is  bom 
upon  a  journey  in  foreign  parts,  his  domicil  would  follow  that  of  his 
father.  The  domicil  of  origin  is  that  arising  from  a  man's  birth 
and  connections. 

To  apply  these  rules  to  this  case.  It  cannot  be  disputed,  that 
Lord  Somerville's  father  was  a  Scotchman.  He  married  an  English 
lady ;  returned  to  Scotland  ;  repaired  his  fiimily  house  ;  occup3ring 
another  in  the  neighborhood  in  the  mean  time  ;  and  he  had  apart- 
ments in  Holyrood-House.  For  the  first  part  of  his  life  after  his 
marriage  he  seems  to  have  made  Scotland  almost  his  sole  residence : 
nor  was  it  contended,  that  during  that  period  he  had  acquired  any 
other.  The  father  being  then  without  doubt  a  Scotchman,  the 
son  was  bom  ;  and  at  the  age  of  nine  or  ten  was  sent  into  England 
for  education,  and  from  thence  to  Caen  in  Normandy.  It  cannot 
be  contended,  nor  do  I  think  it  was,  that  during  the  state  of  pupil- 
age he  could  acquire  any  domicil  of  his  own.  I  have  no  difficulty 
in  laying  down,  that  no  domicil  can  be  acquired,  until  the  person  is 
sui  juris  (^l).  During  bis  continuance  in  the  military  profession  I 
have  not  heard  it  insisted,  that  he  acquired  any  other  domicil  than 
he  had  before.  Upon  his  father's  death  and  his  return  to  Scodand, 
a  material  fact  occurs ;  upon  which  great  stress  was  laid  on  both 
sides.  It  is  said,  his  father's  dying  injunctions  were,  that  he  should 
not  dissolve  his  connection  with  Scotland.  In  the  subsequent  part 
of  his  life  he  most  religiously  adhered  to  those  injunctions.  But  it 
is  said,  that  in  conversation  he  manifested  his  preference  of  England ; 
and  that  if.  it  had  not  been  for  those  injunctions  of  his  father  he 
would  have  quitted  Scotland.     Admit  it.     That  in  my  opinion  is 

the  strongest  argument  in  favor  of  Scotland ;  for,  whether 
[*  788]     willingly  or  reluctantly,  whether  from  piety  or  from  •  choice, 

it  is  enough  to  say,  he  determined  to  keep  up  his  con- 
nection with  that  country ;  and  the  motive  makes  not  the  least  dif- 
ference. 

Then  see,  how  after  his  father's  death  he  proceeded  to  establish 
himself  in  the  world.  From  that  time  undoubtedly  he  was  capable 
of  establishing  another  domicil.  Until  that  time  there  could  be  no 
doubt,  that  the  surplus  of  his  personal  estate  must,  if  he  had  died, 

(1)  A  domicil  cannot  be  acquired  by  the  act  of  the  infant;  but,  with  the  excep- 
tion of  fraud,  a  domicil  acquired  by  the  surviving  mother,  becomes  the  domicil  of 
the  infant    PoUinger  v.  nightman^  3  Mer.  67. 

See  upon  the  subject  of  domicil  ^e  references  in  the  note,  emfe,  vol.  iii.  203.  In 
Curling  v.  Jliornton^  in  the  Prerogative  Court  of  Canterbury,  Michaelmas  Term, 
1823,  published  by  Dr.  Addams,  in  his  Ecclesiastical  Reports,  vol.  ii.  page  6,  an 
attempt  to  establish  a  domicil  in  a  foreigrn  country  against  a.Will,  made  in  this 
country,  failed;  the  original  domicil  not  being  completely  abandoned;  if  a  British 
subject  can  adopt  a  foreign  domicil  to  the  extent  of  completely  abandoning  his 
British  domicil ;  and  if  a  change  of  domicil  can  have  the  effect,  beyond  an  altera- 
tion of  the  succession  in  the  event  of  an  intestacy,  to  annul  a  will,  according  to 
the  law  of  the  original  .domicil:  propositions,  considered  by  the  Court  (Sir  J. 
Nicholl)  as  not  sustained  by  authority,  and  doubtful  on  principle. 
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have  been  distributed  according  to  the  law  of  Scotland.  Then,  to 
trace  him  from  that  time.  It  appears,  he  had  determined  not  to 
abandon  his  mansion-house :  so  far  from  it,  he  made  overtures  with 
a  view  to  get  apartments  in  Holyrood-House  ;  from  which  I  conjec- 
ture, that,  if  that' application  had  been  granted,  he  might  have  been 
induced  to  spend  more  time  than  he  did  in  Scotland.  He  came  to 
London.  I  will  not  inquire,  how  soon  he  took  a  permanent  habita- 
tion there :  but  I  admit,  from  that  time  he  manifested  an  intention 
to  reside  a  considerable  part  of  the  year  in  London,  but  also  to  keep 
up  his  establishment  in  Scotland,  and  to  spend  as  nearly  as  possible 
half  of  the  year  in  each.  He  took  a  lease  of  the  house,  evidently 
with  the  intention  to  have  a  house  in  London  as  long  as  he  lived  ; 
with  a  manifest  intention  to  divide  his  time  between  them.  It  is 
then  said,  there  are  clearly  two  domicils  alternately  in  each  country. 
Admit  it :  then  the  question  will  arise,  whether  in  case  of  his  death 
at  either,  that  makes  any  difference.  It  was  contended  in  favor  of 
the  English  domicil,  that  in  such  a  case  as  that,  of  two  domicils, 
and  to  neither  any  preference,  for  it  cannot  be  contended,  that  the 
domicil  in  Scotland  was  not  at  least  equal  to  that  in  England,  except 
the  lex  lod  rei  sita  is  to  have  effect,  the  death  should  decide.  There 
b  not  a  single  dictum,  from  which  it  can  be  supposed,  that  the  place 
of  the  death  in  such  a  case  as  that  shall  make  any  difference.  Many 
cases  are  cited  in  Denisart  to  show,  that  the  death  can  have  no 
effect ;  and  not  one,  that  that  circumstance  decides  between  two 
domicils.  The  question  in  those  cases  was,  which  of  the  two  domi- 
cils was  to  regulate  the  succession  ;  and  without  any  regard  to  the 
place,  where  he  died.  These  cases  seem  to  prove,  and  if  necessary, 
I  think,  it  may  be  collected,  that  those  rules  have  prevailed  in  coun- 
'  tries,  which,  being  divided  into  different  provinces,  frequently  afford 
these  questions.  The  fair  inference  from  them  is,  that,  as  a  general 
proposition,  where  there  are  two  cotemporary  domicils,  this 
*  distinction  takes  place  ;  that  a  person  not  under  an  obli-  [^789] 
gation  of  duty  to  live  in  the  capital  in  a  permanent  man- 
ner, as  a  nebleman  or  gentleman,  having  a  mansion-house,  hb  resi- 
dence in  the  country,  and  resorting  to  the  metropolis  for  any  partic- 
ular purpose,  or  for  the  general  purpose  of  residing  in  the  metropolis, 
shall  be  considered  domiciled  in  the  country :  on  the  other  hand  a 
merchant,  whose  business  lies  in  the  metropolb,  shall  be  consMered 
as  having  his  domicil  there,  and  not  at  his  country  residence(a).  It 
is  not  necessary  to  enter  into  that  distinction  ;  though  I  should  be  in- 
clined to  concur  in  it.  I  therefore  forbear  entering  into  observations 
upon  the  cases  of  Mademoiselle  De  Clermont  Santoignon  and  the 
Count  De  Choisieul,  and  the  distinction  as  to  the  acts  of  the  former, 
describing  herself  as  of  the  place  in  the  country. 

The  next  consideration  is,  whether  with  reference  to  the  property 
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or  conduct  of  Lord  Somerville  there  is  any  thing  showing,  he  con* 
sidered  himself  as  an  Englishman.  It  was  said,  for  the  purpose  of 
introducing  the  definition  of  the  domicil  in  the  Civil  Law,  ^^Ubi  quu 
larem  rerumque  ac  fortunarum  suarum  mmsiam  conriituity^  that  the 
bulk  of  his  fortune  was  in  England ;  and  the  description  in  the  bank 
books  was  relied  on.  I  lay  no  stress  whatsoever  on  that  descriptioo 
in  those  books  or  in  any  other  instrument ;  for  he  was  of  either 
place  ;  and  was  most  likely  to  make  use  of  that,  to  which  the  trao^* 
action  in  question  referred.  It  was  totally  immaterial,  which  des- 
cription he  used.  It  is  hardly  possible  to  contend,  that  money  in 
the  funds,  however  large,  shall  preponderate  against  his  residence  in 
the  country  and  his  family  seat.  It  is  hardly  possible,  that  should 
be  so  annexed  to  his  person  as  to  draw  along  with  it  this  conse- 
quence. Upon  nice  distinctions  I  think  it  might  be  prov^,  that  his 
principal  domicil  must  be  considered  as  in  Scotland.  Great  stress, 
and  more  than  I  think  was  necessary,  was  laid  upon  the  manner,  in 
which  he  passed  his  time  in  each  place,  '^het^  is  no  doubt,  the 
establishment  in  Scotland  was  much  greater  than  that  in  IxHidon. 
In  my  opinion  Bynkershoek  was  very  wise  in  not  hazarding  a  defini- 
tion. With  respect  to  that  to  be  found  in  the  Civil  Law,  the  Words 
are  very  vague  ;  and  it  is  diflScult  to  apply  them.  I  am  not  under 
the  necessity  of  making  the  application ;  for  my  opinion  will  not 
turn  upon  the  point,  which  was  the  place,  where  he  kept  the  sum  of 
his  fortune.  It  is  of  no  consequence,  whether  more  or  less  money 
was  spent  at  the  one  place  or  the  other ;  living  alternately 
[*790]  *^in  both.  Some  time  before  his  death  he  talked  of 
making  his  will  in  Scotland.  That  circumstance  is  de- 
cisive, that  his  death  in  England  was  merely  casual,  not  from  inten- 
tion (a).  The  case  then  comes  to  this.  A  Scotchman  by  birth  and 
extraction,  domiciled  in  Scotland,  takes  a  house  in  London ;  lives 
there  half  the  year ;  having  an  establishment  at  his  family  estate  in 
Scotland,  and  money  in  the  Funds ;  and  happens  to  die  in  England. 
I  have  no  difficulty  in  pronouncing,  that  he  never  ceased  to  be  a 
Scotchman  :  his  original  domicil  continued.  It  is  consistent  with 
all  the  authorities  and  cases,  that,  where  a  man  has  two  domicik, 
the  domicil  he  originally  had  shall  be  considered  his  domicil  for  the 
purpose  of  succession  to  his  personal  estate,  until  that  is  abandoned, 
and  another  taken. 

It  is  surprising,  that  questions  of  this  sort  have  not  arisen  in  this 
country,  when  we  consider,  that  till  a  very  late  period,  and  even 
now  for  some  purposes,  a  different  succession  prevails  in  the  Prov- 
ince of  York  n).  The  custom  is  very  analogous  to  the  law  of 
Scotland.  Till  a  very  late  period  the  inhabitants  of  York  were  res- 
trained from  disposing  of  their  property  by  testament.  The  alter- 
ation may  account  for  the  very  few  cases  occurring ;  for  very  few 

(a)  Upon  a  question  of  domicil,  the  declarations  of  the  party  whose  home  is  in 
controversy,  made  at  the  time  of  going  or  returning,  may  be  received  as  evidence 
of  his  intention*     Gorham  v.  Gsyifon,  5  Greenl.  2661 

(1)  4  6um*8  Ec.  Law,  964. 


1801.]        SOME&YILLE  V.  LORD  80XERTILLE,  ETC.  790 

persons  of  fortune  die  intestate ;  though  it  has  happened  in  this 
case.  Before  that  power  of  disposing  by  testament  such  cases  must 
have  been  frequent ;  and  theijuestion  then  would  have  been,  wheth- 
er during  the  time  the  custom  and  the  restraint  of  disposing  by  tes- 
tament were  in  full  force,  a  gentleman  of  the  county  of  York,  com- 
ing to  London  for  the  winter,  and  dying  there  intestate,  the  disposi- 
tion of  his  personal  estate  should  be  according  to  the  custom  or  the 
general  law.  One  should  suppose  it  hardly  possible  that  some  such 
case  had  not  occurred.  I  directed  a  search  to  be  made  in  the  Spir- 
itual Court  and  the  Ck>urt  of  Chancery ;  where  it  was  most  likely 
that  such  a  case  would  be  found :  but  I  do  not  find  that  any  such 
case  has  occurred.  Some  observations  may  arise  upon  that  custom. 
It  may  be  thought  there  are  some  inaccuracies  in  the  words  of  the 
Statute  (1)  upon  it.  The  custom  (2),  as  it  is  stated  to  have  existed, 
is  thus  expressed ;  that  there  is  due  to  the  widow  and  to  the  lawful 
children  of  every  man  being  an  inhabitant  or  householder  within  the 
said  Province  of  York  and  dying  there  or  elsewhere  intestate,  being 
an  inhabitant  or  householder,  within  that  Province,  a  rea- 
sonable *part  of  his  clear  movable  goods;  unless  such  [*791] 
child  be  heir  to  his  father  deceased,  or  where  advanc- 
ed by  his  fiither  in  his  life-time ;  by  which  advancement  it  is  to  be 
understood,  that  the  father  in  his  life-time  bestowed  upon  his  child 
a  competent  portion  whereon  to  live.  I  observe,  the  Statute  giving 
the  power  of  disposing  by  testament,  after  reciting  the  custom,  di- 
rects, that  it  shall  be  lawful  for  any  person  inhabiting  or  residing,  or 
who  shall  have  any  goods  or^chattels  within  the  Province  of  York, 
to  give,  bequeath,  and  dispose  of  all  their  goods,  chattels,  debts,  and 
other  personal  estate.  One  would  suppose  from  this,  that  the  Legis- 
lature had  some  reference  to  the  lex  loci  rei  sitie ;  and  that  it  was 
supposed,  the  custom  would  attach  upon  any  property  locally  situated 
there ;  though  the  party  was  not  resident ;  and  though  it  is  now  too 
late  to  doubt  the  law  upon  that,  I  have  some  reason  to  think,  our 
Spiritual  Courts  inclined,  as  the  Courts  of  Scotland,  to  the  lex  loci 
rei  siia :  and  if  the  question  had  occurred  in  that  Court,  and  the 
authority  of  the  House  of  Lords  had  not  interfered,  that  would  have 
been  considered  as  the  rule ;  and  for  this  reason ;  that  their  jurisdic- 
tion is  founded  upon  it :  the  distribution  arising  from  the  place, 
where  the  property  is  situated  ;  and  it  is  natural  for  the  Judge,  who 
acquired  his  authority  from  the  situation  of  the  property,  to  sup- 
pose, the  rule  should  be  that  of  the  place,  where  the  property  is. 
But  that  now  certainly  is  not  the  case. 

I  shall  conclude  with  a  few  observations  upon  a  question,  that 
might  arise  ;  and  which  I  often  suggested  to  the  Bar.  What  would 
be  the  case  upon  two  cotemporary  and  equal  domicils ;  if  ever  there 
can  be  such  a  case  ?  I  think  such  a  case  can  hardly  happen :  but  it  is 
possible  to  suppose  it.    A  man  born,  no  one  knows  where,  or  having 


<^1 
(3) 


4  WiU.  &  Maiy,  c.  2. 
3  Bum's  Ec.  Uw,  750. 
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had  a  domicil,  that  he  has  completely  abandoned,  might  acquire  in 
the  same  or  dilferent  countries  two  domicils  at  the  same  instant,  and 
occupy  both  under  exactly  the  same  circumstances :  both  country 
houses,  for  instance,  bought  at  the  same  time.  It  can  hardly  be  said, 
that,  of  which  he  took  possession  iSrst,  is  to  prevail.  Then,  suppose 
he  should  die  at  one :  shall  the  death  have  any  effect  ?  I  think,  not, 
even  in  that  case ;  and  then  ex  necessitate  the  lex  loci  rei  sitte  must 
prevail ;  for  the  country,  in  which  the  property  is,  would  not  let  it 
go  out  of  that,  until  they  know  by  what  rule  it  is  to  be  distributed. 
If  it  was  in  this  country,  they  would  not  give  it,  untQ  it  was  proved, 

that  he  had  a  domicil  somewhere. 
[*  792]         *  In  these  causes  I  am  clearly  of  opinion.  Lord  Somer- 

ville  was  a  Scotchman  upon  his  birth  ;  and  continued  so 
to  the  end  of  his  days.  He  never  ceased  to  be  so ;  never  having 
abandoned  his  Scotch  domicil,  or  established  another.  The  decree 
therefore  must  be,  that  the  succession  to  his  personal  estate  ought  to 
be  regulated  according  to  the  law  of  Scotland. 

See  the  notes  to  Bempde  v.  Johnstone^  3  V.  198. 
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[Rolls.— 1800,  Feb.  5;  1801,  Feb.  24.] 

Monet  paid  by  one  partner  in  a  joint  concern,  bein^  his  liquidated  share  of  the 
joint  debts,  to  another  partner,  as  agent  for  settling  the  debts,  if  not  aj^lied 
accordingly,  may  be  proved  as  a  debt  upon  the  bankruptcy  of  the  latter;  and 
therefore  a  payment  by  the  other  on  the  same  account  after  the  bankruptcy 
cannot  be  recovered  from  the  bankrupt;  who  had  obtained  his  certificate:  but 
in  respect  of  another  payment,  also  after  the  bankruptcy,  in  consequence  of  the 
failure  of  the  bankrupt  and  other  partners  in  paying  t^eir  shares,  a  right  to 
contribution  arose;  and  the  whole  was  recovered  in  an  action  against  the 
bankrupt,  who  had  obtained  his  certificate ;  the  Defendant  not  having  pleaded 
in  abatement. 

Though  contribution  among  partners  is  now  enforced  at  law,  the  jurisdiction  of 
Courts  of  Equity  is  not  ousted  ;(a|  and  therefore  though  the  bill  was  dismissed, 
the  object  havmg  been  obtainea  in  an  action  directed,  the  Court  would  not 
dismiss  it  with  costs,  [p.  792.] 

Robert  Hunter,  Margaret  Hunter  and  Henry  Keowen  Hunter, 
who  were  copartners  in  business  in  equal  shares,  were  in  1791  con- 
cerned with  the  Plaintiff  in  a  ship  :  the  Plaintiff  being  entitled  to 
six  twenty-fourth  shares  ;  and  the  Hunters  to  eighteen  twenty-fourth 
shares.  On  the  8th  of  February,  1793,  the  Plaintiff  settled  the  ac- 
count of  the  outfit  of  the  ship  and  cargo  with  Robert  Hunter  for 
himself  and  his  partners  ;  who  were  also,  pursers  and  husbands  of 

(a)  See  Story,  Partnership,  §  320,  321, 322;  Collyer,  Partnership,  (2d  Am.  ed.) 
154-157;  1  Story,  Eq.  Jur.  §  496,  504;  &tt9  v.HubhtO,  2  Johns.  Ch.  ^;  1  Madd. 
Ch.  Pr.  (4th  Am.  cd.)  197, 233;  Cku^iuter  v.  Voas,  1  Munf.  96. 
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the  ship ;  and  the  Pluntiff  then  paid  to  the  Hunters  the  sum  of 
782/.  195.  2d. ;  which  was  his  proportion  of  the  chaige.  On  the 
9th  of  October,  1793,  the  Hunters  became  bankrupts;  and  at  that 
time  the  sum  of  1638/.  8s.  8d.  remained  due  on  account  of  the  out- 
fit and  cargo  of  the  ship.  After  the  bankruptcy  it  came  out,  that 
the  Hunters  had  sold  eleven  twenty-fourth  shares  without  the 
knowledge  of  the  Plaintiff;  and  by  agreement  subsequent  to  the 
bankruptcy  the  debt  of  1638/.  8«.  8d.  was  apportioned  among  the  sev- 
eral owners ;  and  the  Plaintiff  paid  his  proportion ;  amounting  to 
409/.  I2s.  2d.  The  Hunters'  share  under  that  apportionment  not 
being  paid  was  subdivided  among  the  other  owners ;  and  the  Plain- 
tiff tdso  paid  168/.  I3s.  Ad.,  his  proportion  upon  that  division. 

Robert  Hunter  having  obtained  his  certificate,  the  bill  was  filed 
against  him  for  the  purpose  of  being  relieved  against  those  payments 
made  by  the  Plaintiff  after  the  bankruptcy. 

Mr.  Graham  and  Mr.  Richards^  for  the  Plaintiff  compared  it 
to  the  case  of  a  surety ;  and  mentioned  Toussaint  v.  Martin." 
ant  (I). 

*Mr.  Piggott  and  Mr.  Cookey  for  the  Defendant  ob-  [*»793] 
jected,  that  the  assignees  of  the  bankrupts  and  the  other 
part-owners  ought  to  be  parties,  for  the  purpose  of  ascertaining  the 
contribution :  but  as,  to  avoid  that  difficulty,  the  Plaintiff  goes  only 
for  these  two  liquidated  sums,  he  can  enforce  that  demand  at  law  ; 
to  which  he  ought  to  have  resorted  after  obtaining  the  discovery  by 
the  answer. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden]  inti- 
mated an  opinion,  that  the  demand  of  409/.  12^.  2d.  was  barred  by 
the  certificate ;  and  said,  that  though  this  might  be  the  subject  of  an 
action,  a  bill  in  Equity  would  also  lie :  but  he  would  not  without  a 
trial  at  law  determine  this  point;  that  a  partnership  creates  an 
agreement,  that  in  case  any  partner  pays  more  than  his  share,  the 
others  shall  indemnify  him :  a  very  important  consideration  in  case 
of  a  bankruptcy  ;  and  the  creditor,  though  he  cannot  come  directly, 
may  in  that  way  come  circuitously  against  the  bankrupt  by  demand- 
ing it  from  the  other  partner  first 

The  case  upon  this  went  to  the  Court  of  King's  Bench  ;  where  it 
was  decided,  that  the  action  could  not  be  maintained  as  to  the  sum 
of  409Z.  I2s.  2d.;  but  that  the  Plaintiff  was  entitled  to  have  judg- 
ment for  the  other  sum  of  169/.  I3s.  4d.  (2). 

When  the  cause  came  on  again  after  that  decision,  the  only  ques- 
tion was  as  to  the  costs. 

Feb.  24th.  Mr.  Richards  for  the  Plaintiff  insisted,  that  the  bill 
should  be  dismissed  without  costs :  the  jurisdiction  of  this  Court  not 
being  ousted ;  though  actions  are  now  maintained  for  a  contribution 
between  partners. 


(1)  2  Terra.  Rep.  B.  R.  100. 
(2)-      •    - 


,  See  the  Report  of  the  case  in  the  Court  of  King's  Bench,  1  East,  20 ;  where 
the  circumstuices  are  more  fully  stated  than  is  necessary  upon  this  occasion. 
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Mr.  Piggott  and  Mr.  Cooke  for  the  Defendant  contended,  that  the 
bill  should  be  dismissed  with  costs ;  that  all  the  relief  was  at  law  ; 
and  the  object  was  to  avoid  paying  for  the  discovery  according  to 
the  usual  course  of  the  Court. 

The  Master  of  the  Rolls,  [Sir  Richard  Pepper  Arden]. 
Though  actions  between  partners  for  a  contribution  have 
[*794]  been  frequent  of  late,  formerly  that  was  always  *  the  sub- 
ject of  a  bill.  I  feel  a  little  difficulty  upon  your  getting 
the  costs  at  law  ;  which  you  must  have  according  to  the  course  of 
the  Court.  I  am  clearly  of  opinion,  there  was  ground  enough  for 
bringing  this  bill  originally  upon  this  partnership  transaction.  I 
would  not  lay  down,  nor  have  it  understood,  that,  because  Courts 
of  Law  may  entertain  actions  upon  such  subjects,  a  party  may  not  file 
a  bill  for  contribution.  Suppose,  there  are  ten  persons  all  bound 
to  contribution :  a  bill  in  this  Court  would  be  much  the  shortest 
course.  There  may  be  doubts  as  to  their  proportions.  This  is  a  very 
hard  case  upon  the  Plaintiff;  and  no  fisivor  is  due  to  the  Defend- 
ant. In  Stevens  v.  Praed  (1^  a  bill  for  a  legal  demand  was  retained, 
with  liberty  to  bring  an  action :  the  assistance  of  the  Court  being 
required  upon  equitable  circumstances.  Though  I  thought  this 
question  more  proper  to  be  tried  at  law,  the  Plaintiff  was  very  well 
justified  in  coming  for  a  contribution  ;  for  certainly  this  Court  has 
never  given  up  its  jurisdiction. 

The  bill  was  dismissed  without  costs.  ' 

1.  The  53d  section  of  the  consolidated  Bankrupt  Act,  6  Geo.  IV.  c.  16,  (which 
said  52d  section  embodies  the  substance  of  the  8tn  section  of  the  previous  statote 
of  49  Geo.  m.  c.  121,)  enables  all  persons  liable  for  any  debt  ot  a  bankrupt,  to 
come  in  under  his  commission,  after  they  have  discharged  such  debt,  althoufffa 
they  may  have  paid  the  same  after  the  commission  issued.  That  this  was  the 
course  which  the  solvent  partners,  in  the  principal  case,  ought  to  have  pursued; 
and  that  by  omitting  it  they  lost  their  sole  remedy  as  against  the  bankrupt;  see 
Wood  V.  Dodggorij  2  Mau.  &  SeL  201 ;  see  also  A  parte  Yonge,  3  V.  &  B.  40. 

2.  Whenever  of  several  parties  all  equally  liable  to  a  debt,  one  has  paid  the 
whole  or  more  than  his  due  proportion,  contribution  may  be  decreed  in  Equity ; 
^^ogen  v.  MaekenxUj  4  Ves.  752 ;  for  it  by  no  means  follows,  that  because  a  plain- 
tifrhas  a  le(fal  right  he  may  not  sue  for  it  in  Equity,  when  the  question  is  mixed 
up  with  equitable  circumstances ;  see,  ante,  the  note  to  SUven»  v.  Praedj  2  V.  519. 

(1)  .^bite,  voL  iL  519. 
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POCOCK  t^.  REDDINGTON. 

[RoLLa.~1801,  Feb.  25.] 

Executor  and  trustee  haviiij|r  been  guilty  of  a  breach  of  trust  by  selling  out  stock 
and  dealing  improperly  with  the  money,  the  culvv9  qve  tnui  have  an  option  to 
have  the  stock  replaced,  or  the  money  produced  oy  the  sales  with  interest  at  5 
per  cent,  or  more,  if  more  has  been  made  by  it,  (a)  and  the  costs  occasioned  by 
nis  misconduct  [h) 

John  Pocock  by  his  will,  dated  the  4th  of  July  1775,  after  giving 
his  wife  an  annuity  of  50/.  a-year  for  her  life  in  bar  of  dower,  and 
several  legacies,  devised  all  his  freehold  estates  to  Charles  Meaden  and 
William  Reddington  and  their  heirs,  to  the  use  of  thera,  their  execu- 
tors, &c.  for  ninety-nine  years ;  remainder  to  the  use  of  his  daughter 
Mary  and  all  and  every  such  other  child  and  children  as  he  might  have 
by  his  wife,  their  heirs  and  assigns,  as  tenants  in  common ;  remainder 
over.  The  trust  of  the  term  was  to  receive  the  rents  and  profits, 
and  pay  the  annuity,  and  to  apply  the  surplus  rents  as  the  trustees 
should  think  proper,  for  the  education  and  maintenance  of  the  tes- 
tator's children,  until  they  should  respectively  attain  the  age  of  twen- 
ty-one ;  and  that  the  trustees  should  during  the  minority  of  such 
child  or  children  increase  and'  improve  the  residue  of  such  moneys 
by  placing  the  same  out  at  interest,  as  the  trustees  should  see  occa- 
sion, and  divide  such  residue  and  increase  between  the 
children  or  the  survivors  ♦of  them  equally  at  the  age  of  [*795] 
twenty-one.  The  testator  gave  all  the  residue  of  his  per- 
sonal estate  to  the  same  trustees,  upon  trust  to  convert  his  effects 
into  ready  money,  and  place  the  same  out  at  interest  at  their  dis- 
cretion ;  and  to  apply  the  interest  or  yearly  produce,  or  such  part 
thereof  as  they  should  think  proper,  for  and  towards  the  education 
and  maintenance,  benefit  and  advantage,  of  his  children  during  mi- 
nority ;  and  afterwards  to  dispose  of  the  residue  of  the  interest  and 
principal  among  the  persons  and  in  the  manner  directed  as  to  the 
residue  of  the  rents  and  profits  of  the  real  estates ;  after  education, 
&c.  The  will  contained  the  usual  direction,  that  the  trustees  should 
retain  and  reimburse  themselves  all  costs,  damages  and  expenses, 
which  they  should  sustain  by  reason  of  the  trust ;  and  that  neither 
should  be  answerable  for  the  acts  of  the  other ;  but  each  for  his  own 
acts  only.     The  trustees  were  appointed  guardians  and  executors. 

The  testator  died  in  1787 ;  leaving  his  wife  and  two  children, 
Mary  and  another  daughter,  surviving.  Meaden  died  in  the  life  of 
the  testator. 

The  bill  was  filed  in  1797  by  the  testator's  widow,  his  eldest 

(a)  2  Story,  Eq.  Jur.  $  1263;  Sdu^gkUn  y.  l^ewaH,  1  Johns.  Ch.  6S0 ;  2  Stephens, 
N.  P.  1862,  and  note  (30),  1863,  Ic^;  PruU  v.  Ihoka,  2  Beavan,  430. 

(h)  As  to  costs,  MwUm  v.  Bennd,  1  Bro.  C.  C.  (Am.  ed.  1844,)  362,  notes  (3  & 
a);  2  Williams,  Executors,  (2d  Am.  ed.)  1463,  1464;  2  Barbour,  Ch.  Pr.  b.  6, 
ch.  3, §  l,pp.  329,  330;  Hateard  v.  Rhodei^  lKeen,5dl ;  Manning  v.  Mannings  I 
Johns.  Ch.  535;  Sammts  v.  Rickmany  anU,  2  V.  36,  note  (6). 
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daughter  Mary  Faller,  who  had  attained  the  age  of  twenty-one,  and 
on  behalf  of  the  younger  daughter,  still  an  in&nt,  against  the  sur- 
viving trustee ;  charging  him  with  a  breach  of  trust  both  as  to  the 
real  and  personal  estates,  by  cutting  timber  and  dealing  with  the 
property  for  his  own  benefit 

The  Defendant  by  his  answer  atsled,  that  be  sent  to  the  Plaintiffs 
a  book  of  accounts  relating  to  his  trusteeship  and  executorship ; 
which  they  returned ;  expressing  themselves  perfectly  satisfied.  He 
admitted,  that  the  sums  of  2418/.  16<.  9d.,  1100/.,  1000/.,  and  14L 
lOs.  6d.  Bank  5  per  cent.  Annuities  were  then  standing  in  his 
name  ;  and  that  6800/.  had  been  purchased  with  the  testator's  es- 
tate ;  that  in  1790  he  quitted  his  business  as  a  grocer ;  and 
about  March  1793  entered  into  partnership  with  Richard  Jesson 
Case  as  a  wine  merchant. 

By  his  answer  to  the  amended  bill  he  stated,  that  the  purchases  of 
stock  were  partly  with  the  testator's  property,  and  partly  with  his 
own ;  that  he  had  no  memorandum  or  account  of  the  transactioDs 
of  the  sales  or  transfers  of  the  stock ;  that  upon  the  2d  of 
[*796]  *  November  1790  he  sold  out  and  transferred  to  William 
Poppleton  1650/.  5  per  cent.  Bank  Annuities,  and  26502. 
to  Richard  Jesson  Case  upon  the  23d  of  March  1793 :  notwith- 
standing which  he  still  debited  himself  with  the  dividends  of  the 
whole  trust  stock ;  as  if  he  had  received  them.  Poppleton  and  Case 
failing,  the  sums  transferred  to  them  were  lost,  except  a  trifling  div- 
idend received  from  their  estates.  He  farther  stated,  that  he  sold 
the  trust  stock  with  his  own  ;  and  kept  no  account  of  the  sales  or 
transfers ;  and  therefore  is  unable  to  set  forth  the  particular  times. 

By  the  decree,  pronounced  upon  the  5th  of  July  1798,  an  ac- 
count was  directed  of  the  personal  estate  and  of  the  rents  and 
profits  of  the  real  estate  received  by  the  Defendant,  and  of  the 
timber  felled ;  and  an  inquiry,  whether  he  had  invested  any  other 
part  of  the  testator's  estates  in  Government  or  any  other  and  what 
securities,  and  sold  the  same,  and  at  what  prices,  &c. 

The  Master's  Report  stated,  that  the  Defendant  had  at  different 
times  invested  several  sums,  part  of  the  testator's  estate,  in  5  per 
cent  Annuities ;  and  had  also  purchased  in  the  same  Fund  with  his 
own  money.  Upon  the  31st  o(  July  1793  the  sum  of  8150/.  was 
standing  in  his  name.  He  sold  out  at  different  times ;  and  received 
8797/.  from  the  sales.  The  several  sums  of  600/.  500/.  and  500/. 
were  purchased  with  his  own  money.  The  sum  of  7056/.  was  the 
purchase  money  received  by  him  for  the  stock  produced  by  the  tes- 
tator's property.  He  began  to  lay  out  money  in  the  funds  in  1788 ; 
and  continued  to  do  so  to  the  31st  of  January  1793 ;  and  he  sold 
out  during  the  period  from  1788  to  1794.  Having  replaced  stoc^k 
of  the  value  of  3436/.  5s.  Sd.,  he  was  charged  with  the  balance  of 
3619/.  145.  9</.  The  Report  farther  stated,  that  a  balance  was  doe 
to  the  Defendant  on  account  of  the  real  estate ;  and  the  balance 
against  him  as  to  the  personal  estate  was  1049/.  lOs.  2d, 

Exceptions  were  taken  by  the  Defendant  to  this  Report.    The 
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him  with  all  the  costs.  He  blended  the  trust  money  with  his  own ; 
and  made  it  almost  impossible  to  follow  and  separate  it ;  keeping  no 
memorandums  for  that  purpose.  Can  it  be  said,  that  without  this 
suit  he  would  have  done  any  justice  to  these  parties  ?  In  such 
cases  the  Court  always  charges  the  trustee  with  the  costs  of  the  suit 
and  the  highest  rate  of  interest ;  and  no  greater  mischief  can  be 
done  than  relaxing  that  rule.  Till  the  bill  was  filed  no  account 
could  be  obtained ;  and  the  account  now  given  was  not  produced 
until  the  bill  was  amended :  his  first  answer,  instead  of  a  full  and 
&ir  account,  merely  afibrding  materials  for  amending  the  bill.  It  is 
enough,  that  from  the  moment  of  the  testator's  death  the  Defendant 
began  to  deal  with  the  property  with  a  view  to  make  advantage  <^ 
it.  From  that  moment  he  was  guilty  of  misconduct  in  his  trost ; 
which  has  occasioned  this  suit.  The  dates  show,  he  would  have 
made  a  great  advantage  by  his  transactions  in  the  Funds,  if  he  bad  not 
lent  money  to  Poppleton  and  Case.  That  circumstance  also  is  suf- 
ficient to  charge  him  with  costs ;  changing  the  security  frcHn  good 
to  bad ;  and  putting  one  sum  upon  the  least  security  he  could  obtain, 
a  note  of  hand. 

Mr.  RomiUy,  and  Mr.  Johnson^  for  the  Defendant,  the  Trustee. 
This  was  a  very  troublesome  trust.  These  two  children  were  edu- 
cated by  this  Defendant  with  great  care  from  their  father's  death. 
Nothing  can  be  imputed  to  hun  but  one  very  indiscreet  transaction ; 
in  consequence  of  which  the  Plaintiffs  will  make  a  great  prc^t,  if 
the  money  is  to  be  replaced  in  the  Funds.  There  is  no  instance  of 
charging  a  trustee  with  interest  and  costs,  where  he  has  sustained  an 
actual  loss ;  as  in  this  case.  No  advantage,  but  very  great  disad- 
vantage, will  arise  from  holding  trustees  to  the  very  strict  rules  now 
recommended.  He  states,  that  he  did  send  them  an  account,  with 
which  they  were  satisfied.  That  book  contains  an  account  of  all 
the  stock,  that  was  bought,  except  two  sums  of  lOOZ.  and  150/. 
That  book  was  returned  to  him  with  an  answer,  that  they  were 
perfectly  satisfied  with  the  accounts.  He  never  sold  out  with  a 
view  to  gain  money  ;  but  merely  upon  those  two  occasions,  the  loans 
to  Poppleton  and  Case,  to  employ  the  money  in  another  way  ;  and 

he  intended  to  replace  those  sums.  It  appears  now,  that 
[*  799]     he  cut  down  the  timber,  *  because  it  was  decaying,  and 

with  the  advice  of  the  mother  and  all  the  family.  That, 
which  was  the  principal  object  of  the  bill,  is  now  abandoned. 
Unquestionably  therefore  he  is  not  to  pay  the  greater  part  of  the 
costs. 

The  Master  of  the  Rolls  [Sir  {Iichard  Pepper  Arden]. 
The  case  is  literally  this.  The  bill  is  filed  by  the  widow  and  two 
children,  calling  upon  this  executor  and  trustee  f6r  an  account  as  to 
the  real  and  personal  estate.  The  bill  originally  charged  him  vmh 
misconduct  in  the  trust  as  to  the  real  estate  by  cutting  down  timber ; 
from  which  charge  he  has  exculpated  himself;  and  no  decree  veas 
prayed  as  to  that.  There  is  no  foundation  therefore  for  that  part  of 
the  bill.     With  respect  to  the  other  part,  the  account  as  to  the  per- 
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TheqoeilkMi  tfaen  if,  wbelker  he  it  to  pijaBTaBd  vfat  {Mtcf 
the  CMls.  It  if  Kaucdjr  |i(wiii>  to  —ppoBe/hwd  f  it  i^  be,  ikt 
I  am  pennit  him  to  fasre  faif  eoflf.  11k  ciiihr  paint  cni  be.  vUher 
he  if  to  pftj  anj  part  of  the  Fhioliir  f  cofls.'  It  voold  be  if)Bte 
to  make  faun  paj  the  whde ;  tar  one  part  of  the  fail  hu  hSed :  aid 
ft  wiO,  I  think,  be  foffideot  to  aatiffy  joftioe,  if  he  p^v  that  put  of 
the  coftf  rekting  to  tbif  tianaartion  only ;  eonfideiiog  hit  severe  las 
and  the  gain  of  the  Ce$tmg$  que  tnut.  That  wiD  be  nfideot  wA 
a  view  to  protecting  the  pobGc  bom  soch  eondoct  in  fnlme :  wU 
if  an  I  am  called  opoo  to  do. 

Orer-mle  the  exceptions.  Refer  it  back  to  the  Master  to  renew 
hif  report  af  to  the  accomit ;  and,  instead  of  charging  the  Defeadatt 
inth  the  dividends,  cbaige  him  with  the  sereral  soms  of  bkhkj  l^ 
ceiired  by  the  sale  of  the  stock  from  time  to  time,  with  interest  it  5 
per  cent,  from  the  times,  at  which  they  were  respectirdy  received. 
Tax  the  PlaintiflSi  their  costs,  to  be  paid  out  of  the  testator's  estate: 
and  let  the  Defendant,  the  executor,  pay  the  coats  of  this  caese,  as 
&r  as  relates  to  the  transaction  of  buying  and  selling  the  stock,  and 
the  costs  of  the  amendments  (1). 

As  to  the  ffeiierBljiriDet]>les  recognized  in  the  principal  case,  8ee,«ife^tfaeDatt 

hut  that  the  regular  time  for  directing  soch  inquiries  as  were  here  ofdered  it  tfae 
fifst  hearing,  is  not  until  the  cause  comes  on  for  farther  directions;  bkLbw^- 
Hunter,  1  Ross.  105. 

Brawny,  Vinifard^  ih.  460 ;  La/oni r. RUxard^  ih.  ^!7 ;  CAemiit r.  Shnm^, 2 HiD, 
Ch.  150 ;  Thanuu  v.  Fred,  Co.  Schooly  9  Gill  &  J.  115;  .^butt  ir.  Lhmen,  1  ^' 
Eq.  369 ;  Fowler  v.  Garreij  3  J.  J.  MandL  6BI ;  Manning  t.  Manmng,  1  ^^^ 
Ch.  537;  Dranklin  v.  IVith,  3  Bra.  C.  C.  433;  Tew  y.  £arl i^  fThderton, Ftr^ 
V,  Fortter^  anie^  1  V.  451,  note  (e), 

(1)  In  Long  V.  Stewart,  in  Chancenr,  13th  March,  1801,  also  a  case  of  abieacii 
of  trust  by  selling  out  stock,  the  Lord  Chancellor  expressed  a  similar  opinion  opoo 
both  of  those  points;  the  option  of  the  Cedui  que  truil  to  have tbe  stcck  replaced 
or  the  produce  with  interest,  and  at  the  rate  of  5  per  cent  The  Defendant  beiof 
representative  of  the  trustee,  who  was  dead,  an  inquiry  was  directed,  whether  tbe 
Defendant  possessed  assets. 
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these  points  were  brought  on  without  any  exception  to  the  report. 
The  Master  of  the  Rolls  proposed  an  inquiry  as  to  the  jewels :  but 
both  parties  pressed  for  the  opinion  of  the  Court  on  an  afRdavit  of 
the  facts,  and  that  a  paper  in  the  hand-writing  of  the  late  Lady 
Ferrers  was  found  among  the  papers  of  the  testator,  containing  the 
following  words : 

<'  I  suppose,  you  will  secure  the  diamond  ear-rings  and  Awe  pins 
and  my  Mocco  watch  to  R.  S.  Shirley  our  grandson  for  his  wife  so 
that  they  cannot  be  worn  by  any  body  else  as  those  that  were  mine 
you  will  do  as  you  please." 

It  was  said,  a  reference  could  not  produce  any  farther  evidence. 
All  the  debts  were  paid  by  a  sale  of  part  of  the  real  estate  :  the  per- 
sonal estate  not  being  sufficient ;  and  there  was  some  surplus ;  out 
of  which  the  legatees  claimed  to  be  reimbursed. 

Mr.  Romilly  and  Mr.  Stratford,  for  the  Defendant  Lord  Tam- 
worth.  This  is  a  question,  not  with  creditors,  but  between  specific 
legatees.  There  is  clearly  an  implied  gift  of  these  jewels.  Why 
does  the  testator  make  this  exception  ?  He  declares  the  reason  ; 
and  that  is  equivalent  to  a  declaration,  that  they  shall  go  to  his 
grandson.  Poukon  v.  Wellington  (1).  Bibin  v.  Walker  (2). 
Ramsden  v.  Hassard  (3).  Though  this  will  is  very  inaccurate,  the 
intention  is  clear. 

Mr.  Richards  and  Mr.  Stanley ,  for  the  other  Defendants,  Lega- 
tees. The  testator  clearly  makes  a  distinction  between  two  sets  of 
jewels.  All  his  jewels  he  gives  with  the  residue  of  his  personal  es- 
tate. Then  he  makes  the  exception  of  his  Opera  shares,  &c. ;  and 
in  that  he  only  describes  the  other  jewels,  as  those,  which  Lady  Fer- 
rers desired  to  be  given  to  their  grandson,  subject  to  that  condition. 
He  does  not  give  them  ;  and  afterwards  he  uses  the  words  '<  in  my 
will  or  my  codicil ; "  which  shows  he  intended  a  fiirther  disposition : 
and  the  exception  is  with  a  view  to  that.  The  Opera  shares  and 
furniture  do  not  pass ;  and  the  jewels  are  in  the  same  exception. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].     I 

was  at  first  inclined  to  think,  these  jeiyels  passed  to  Lord  Taoi- 

worth :  but  my  opinion  is  a  good»ded  changed  upon  the 

[*  803]     other  words.     If  there  was  a  single  article  ♦  excepted,  and 

this  reason  given,  there  would  be  some  argument :  but  here 

are  other  things  ;  which  are  clearly  not  disposed  of. 

Mr.  RomiUy,  in  reply.  Even  considering  those  other  words,  it  is 
clear,  the  testator  intended  to  give  these  jewels  to  Lord  Tamworth. 
He  gives  no  reason  for  excepting  two  of  three  articles ;  and  he 
does  give  the  reason  for  excepting  the  third.  The  effect  of  that 
reason  is  not  at  all  weakened  by  his  silence  as  to  the  other  ex- 
cepted articles.  These  jewels  were  all  the  jewels  he  had.  That 
was  established  before  the  Master.  He  had  no  jewels  but  what  his 
wife  had  worn  in  her  life,  and  which  she  desired  might  go  to  the 

(1)  2  P.  Wms.  533. 

(2)  Amb.  661. 
(3)3BiaC.C.23a 
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and  from  which  I  never  will  depart,  I  would  not  raise  them.  Cat' 
thorpe  V.  Gough  (1)  Mellish  v.  MeUish  (2),  and  a  very  late  case  of 
Phillips  V.  Price^  are  cases,  in  which  no  one  could  doubt :  but  it 
must  be  remembered,  that  a  Judge  in  Equity  is  not  more  at  liberty 
to  raise  inferences  than  a  Court  of  Law.  He  must  not  say  what  he 
supposes  the  testator  meant,  but  what  the  testator  has  said.  Con- 
sider what  would  be  the  case  in  a  Court  of  Law.  Suppose,  a  tes- 
tatol*  devised  all  his  estates  to  his  second  son,  (not  the  eldest ;  for 
then  there  would  be  a  necessary  inference)  except  a  particular  es- 
tate ;  which  his  wife  desired  he  would  give  to  his  third  son  :  could 
a  Court  of  Law  say,  that  amounted  to  a  disinherison  of 
the  eldest  son  ?  The  question  would  be,  whether,  *  be-  [♦  806] 
cause  he  had  given  all  his  estate  to  his  second  son  except 
one,  and  mentioned  his  wife's  desire,  that  he  would  give  that  to  his 
third  son,  therefore  he  meant  to  give  it  to  him.  If  he  had  given  all 
to  the  eldest  son,  with  that  exception,  that  would  be  like  the  great 
case  (3),  that  every  one  has  in  his  mind,  of  a  devise  after  the  death 
of  the  devisor's  wife  to  a  person,  not  his.  heir  at  law.  A  private 
man  would  say  undoubtedly,  that  he  must  have  intended,  his  wife 
should  take  for  her  life :  but  Courts  of  Law  have  always  said,  they 
cannot  in  that  case  make  the  inference,  that,  if  the  devise  after  the 
death  of  the  wife  was  to  the  heir  at  law,  they  would  make. 

Under  these  circumstances  I  must  hold,  that  this  omission  in  this 
will  is  not  necessarily  to  be  supplied.  There  is  only  a  declaration, 
that  the  testator  had  not  bcought  himself  at  that  time  to  give  away 
these  jewels  :  but  there  is  not  a  sufficient  ground  for  m^  judicially 
to  declare,  that  he  had  disposed  of  them  to  his  grandson  by  his 
will  (4). 

The  point  as  to  the  claim  of  the  Journals  of  the  House  of  Lords 
was  not  determined :  but  the  Master  of  the  Rolls  intimated  an  opin- 
ion, that  Lord  Ferrers  was  entitled  to  them ;  observing,  that  a  Bish- 
op gives  a  receipt  for  the  Journals  for  his  See  ;  and  upon  the  death 
of  a  Peer  the  subsequent  volumes  only  are  delivered  to  the  next 
Lord.  

1.  That  wherever  there  is  a  written  contract  for  money,  payable  on  demand, 
or  upon  a  day  certain,  interest  is  payable  from  the  time  of  me  demand  made,  or 
from  the  fixed  period  of  payment;  see,  ante,  the  note  to  Parker  v.  HiUddruofu  3 

V.  13a 

2.  In  the  construction  of  a  will,  implication  must  never  prevail,  where  such  im- 
plication is  not  a  necessary  one ;  see  notes  1  and  2  to  Holmu  v.  Cradock,  3  V. 
317,  and  the  farther  references  there  given.  As  to  what  degree  of  implication 
amounts  to  **  necessaiy  inference,"  (as  those  words  are  used  in  ordinary  legal 
phrase,)  see  note  3  to  Brunund  v.  Proihero,  3  V.  Ill ;  and  with  respect  to  vie 
miplication  which  arises  from  a  devise  to  the  testator's  heir  at  law,  after  a  life 
estate  given  to  another  person ;  see  note  4  to  Dashwood  v.  Peytouj  18  V.  37. 

(1)  3  Bro.  C.  C.  395,  n. 

(2)  AnU,  vol.  iv.  45. 

(3)  13  Hen.  VII.  Vaugh.  263,  Gardwr  v.  I^iiidoru  Where  the  devise  is  to  the 
heir  and  others,  Qutfre;  Dyer  v.  Dyar,  post,  vol.  xix.  612;  1  Mer.  414. 

(4)  ArUe^  WaintwriM  v.  fVainewrigfUj  vol.  iiL  558 ;  PhUippa  v.  Ckambcriaint, 
iv.  51,  and  the  note,  59. 
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KING  V.  TAYLOR. 

[RoLLs.~1801,  March  2, 4} 

A  CLAUSE  of  survivYsrahip  between.two  legatees,  if  either  of  tbem  should  6^  con- 
fined to  a  case  of  lapse,  and  did  not  prevent  the  legacies  vesting,  (a) 

Ann  Rb£V£s  by  her  will,  after  directioDs  concerning  her  funeral, 
&C.J  proceeded  thus : 

'<2diy:  I  give  and  bequeath  to  my  dearly  beloved  son  John 
Charles  Reeves  when  be  has  attained  the  age  of  twenty-three  150/. 
Stock  in  the  5  per  cent.  Navy  Annuities  being  a  joint  ^tock  in  the 
names  of  Ann  Reeves  and  Thomas  Foster  and  likewise  350/.  Stcx:k 
in  the  3  per  cent.  Reduced  Annuities  in  the  aforesaid 
[*  807]  *  names  likewise  all  my  household  goods  plate  and  china 
that  I  shall  be  possessed  of  at  my  decease  likewise  the  box 
of  linen  and  plate  which  is  at  Mr.  Taylor's  West  Smithfield. 

'*  3dly :  I  give  and  bequeath  to  my  dearly  beloved  daughter  Ann 
King  wife  of  James  King  now  living  at  Beverley  in  Yorksire  all  my 
wearing  apparel  likewise  50/.  Stock  in  the  5  per  cents,  aforesaid 
and  likewise  350/.  Stock  in  the  3  per  cent.  Reduced  Annuities  being 
a  joint  stock  in  the  names  of  Ann  Reeves  and  Thomas  Foster  and 
I  do  desire  that  the  50/.  in  the  5  per  cent  and  the  350/.  Stock  in 
the  3  per  cent,  which  I  bequeath  to  my  daughter  if  her  husband  be 
living  be  transferred  to  my  daughter  Ann  King  and  to  Mr.  Joseph 
Taylor  of  West  Smithfield  in  the  parish  of  St.  Sepulchre's  London 
and  to  Mr.  Thomas  Foster  of  Oxford  Arms  Passage  in  the  parish  of 
Christ-Church  Newgate  Street  London  I  do  nominate  and  appoint 
the  above  Joseph  Taylor  and  Thomas  Foster  in  trust  with  my 
daughter  for  the  afor.esaid  400/.  Stock  with  the  interest  to  be  man- 
aged for  her  benefit  as  they  three  shall  agree  to  her  advantage  I 
give  and  bequeath  whatever  interest  may  be  due  to  roe  jointly  be- 
tween my  aforesaid  two  children  Item  I  give  and  bequeath  to  the 
above  Joseph  Taylor  and  Thomas  Foster  1/.  Is.  each  for  a  ring 
Item  I  do  and  will  ordain  that  if  either  of  my  children  should  die  the 
surviving  shall  have  what  I  have  left  to  the  other." 

The  testatrix  then  appointed  Foster  her  executor.  She  died  soon 
after  the  execution  of  the  will.  Ann  King  survived  her  ;  and  died 
on  the  ^h  of  March,  1800.  The  bill  was  filed  by  her  husband  and 
administrator,  claiming  the  remainder  of  the  400/.  Stock  bequeath- 
ed to  her ;  the  trustees  having  in  1795  sold  out  part,  and  paid  the 
money  to  Ann  King  at  the  desire  of  her  and  the  Plaintiff. 

The  Defendant  John  Charles  Reeves,  as  having  survived  his  sister, 
claimed  her  share  under  the  will. 

Mr.  Piggott  and  Mr.  Cox,  for  the  Plaintiff.     This  legacy  was  a 

(a)  See  2  Williams^  Executors,  (2d  Am.  ed.)  904, 905 ;  SUuk  v.  Mlwr^  4  Madd. 
129 ;  Howe  v.  PiUans,  2  My.  dz.  Keen,  20,  21 ;  Crigan  v.  BameSy  7  Sim.  40; 
Lord  Lhuglas  v.  Chalmer^  aniey  2  V.  801,  note  (a);  Billings  v.  Sbtubm,  1  Bro. 
C.  C.  (Am.  ed.  1844,)  394,  notes. 
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vested  interest  in  the  Plaintiff's  wife ;  and  upon  the  whole  will  the 
clause  of  survivorship  must  be  taken  to  refer  to  the  event  of  death 
in  the  life  of  the  testatrix,  in  case  of  a  lapse.  The  words  creating 
the  survivorship  are  general,  not  confined  tP  the  stock 
only.  The  •effect  therefore  must  extend  to  the  other  ar-  [*808] 
tides ;  the  linen,  wearing  apparel,  china,  and  plate.  It  is 
impossible  to  say,  they  were  intended  to  be  used  only,  without  any 
absolute  interest  in  them  till  the  death  of  one  of  the  children.  It 
is  not  likely,  that  the  testatrix  would  have  fixed  the  age  of  twenty- 
three  in  the  bequest  to  the  Defendant,  if  she  intended,  each  child 
should  have  only  tlie  interest  till  the  death  of  one  of  them.  The 
case  of  Trotter  v.  fViUiams  (1)  decides  this.  The  Court  always 
look  to  the  whole  will ;  considering  the  words  "  if,  when,  in  case  of," 
&c.,  as  equivocal,  and  determining  very  little :  Lord  Douglas  v. 
Chalmtr  (2) ;  and  where  they  are  held  to  import  a  condition,  it 
must  be  confined  to  a  certain  time. 

Mr.  Harty  for  the  Defendant.  The  Court  cannot  go  out  of  the 
particular  clause,  upon  which  the  Defendant's  claim  is  founded, 
without  rejecting  perhaps  the  only  passage  in  the  will,  that  is  clear, 
definite,  and  distinct.  This  testatrix  intended  as  equal  a  distribu- 
tion between  her  children  as  might  be :  this  stock  constituting  the 
whole  of  her  property  except  wearing  apparel,  &c.  The  bequest 
to  the  daughter  clearly  shows  this  at  least ;  that  her  husband  was  to 
have  nothing  to  do  with  the  property.  He  is  totally  excluded  from 
any  interest  in  it.  The  Court  cannot  give  this  property  to  the  Plain- 
tiff without  rendering  that  clause  wholly  nugatory.  In  Trotter  v. 
Williams  the  whole  context  clearly  pointed  to  the  case  of  a  lapse. 
In  this  will  there  is  nothing  in  favor  of  such  an  inference. 

Mr.  Piggott,  in  reply.  The  only  difficulty  arises  from  the  words 
of  survivorship :  all  the  rest  being  perfectly  clear.  If  the  Defend- 
ant's construction  is  right,  then  he  would  not  have  taken  at  the  age 
of  twenty-three  absolutely,  but  only- the  dividends  of  the  stock  during 
his  whole  life,  till  the  event  of  the  survivor§hip  should  be  decided  : 
but  without  doubt  he  was  intended  to  take  absolutely  at  that  age. 
It  is  equally  impossible  to  reconcile  their  construction  with  the  gift  to 
the  daughter,  and  the  power  to  manage  the  property  for  her  advan- 
tage. How  can  that  be  consistent  with  the  intention,  that  she  shall 
have  only  the  interest  ?  Her  marriage  was  clearly  the  only  event,  in 
which  the  testatrix  meant  it  to  be  secured.  In  Lord 
Douglas  V.  Chalmer  there  was  a  ♦view  to  the  children  of  [*809] 
Lady  Douglas ;  and  the  Lord  Chancellor  went  on  the 
ground,  that  he  must  have  rejected  all  consideration  of  the  children 
by  giving  her  the  absolute  interest.  In  this  will  there  is  no  view  to 
the  Defendants  of  either  the  son  or  daughter. 

The  Master  op  the  Rolls,  [Sir  Richard  Pepper  Arden].  i 
am  much  inclined  to  think  it  impossible  to  raise  any  judicial  doubt 

(1)  Pre.  Ch.  78. 

(2)  .^fOe,  vol  ii.  501,  and  the  note,  507. 
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upon  this  case  ;  for  repugnances  would  arise  from  the  construction  of 
the  Defendant.  This  is  perfectly  distinguishable  from  all  the  cases, 
upon  the  words  ''  in  case  of,  if  it  should  happen,"  &c. ;  for  here  is 
a  specific  time  pointed  out,  at  which  it  appears  evidently  to  be  the 
intention,  that  the  legatee  should  be  put  in  complete  possession  of 
the  legacy ;  which  must  be  expunged,  and  declared  not  to  operate 
to  any  intent  whatsoever,  and  to  have  been  put  in  for  no  purpose, 
upon  the  Defendant's  construction.  The  disposition  in  favor  of  these 
children  preceding  that  clause  is  without  any  limitation,  or  intima- 
tion, that  they  are  to  be  prevented  from  the  full  enjoyment  of  it ;  or, 
that  if  either  should  die  leaving  children,  that  share  should  not  go 
to  them,  but  to  the  survivor.  Then  comes  this  clause.  I  do  not 
recollect,  whether  these  precise  words  "  if  either  of  my  children 
should  die  "  have  occurred.  TVotter  v.  WiUianu  is  in  favor  of  the 
Plaintiff:  the  other  cases,  as  far  as  they  have  gone,  are  with  the  De- 
fendant. I  do  not  agree  with  the  argument  for  the  Defendant  in 
distinguishing  this  case  from  Trotter  v.  WilUams.  It  is  directly  in 
point ;  and  almost  exactly  the  same  as  the  present.  But  subsequent 
cases  have  occurred  ;  in  which  words  very  similar  to  these  have  been 
confined  to  the  death  of  the  party.  The  first  case  is  BilUngs  v. 
Sandom  (1)  ;  upon  which  there  could  be  no  other  construction  than 
that  put  by  Lord  Thurlow.  There  was  nothing  upon  the  face  of  the 
will  to  restrain  it  to  dying  in  the  life  of  the  testator,  to  prevent  a  lapse ; 
which  will  not  be  supposed  the  intention,  unless  there  can  be  no 
other. 

The  next  case  is  Nowlan  v.  NeUigan  (2).  The  words  in  these 
cases  are  not  "  if  he  should  die,"  which  is  a  very  extraordinary  con- 
dition to  creep  into  any  will,  but  "  in  case  of  his  death  ;"  which  has 
more  reference  to  the  time  than  the  other  expression.  These  cases 
were  much  relied  upon  in  Douglas  v.  Chalmer,  the  last  case  upon 

this  subject ;  which  was  determined  by  the  Lord  Chancel- 
[*810]     lor ;  *  who  upon  a  rehearing  adhered  to  his  opinion.     His 

Lordship's  reasons  certainly  do  not  apply  to  this  case: 
1st,  What  was  naturally  to  be  considered  the  intention :  2dly,  the 
consequence  of  the  construction  contended  for  would  have  been  to 
give  the  absolute  interest  to  Lord  Douglas  ;  for  there  was  no  qualifica- 
tion, restraining  it  to  the  separate  use  ;  and  the  children  vi^ere  evi- 
dently the  fixed  objects  of  the  benevolence  of  the  testatrix.  The 
words  in  that  will  did  not  naturally  mean  a  given  time :  and  the 
general  intention  most  probably  would  be  better  effectuated  by  the 
contrary  construction  than  by  adding  to  it,  and  inferring  those  words. 
The  Lord  Chancellor  after  considering  all  the  cases  continued  of  the 
same  opinion  ;  shows,  how  the  case  of  Lord  Bindon  v.  Lord  Suf- 
folk (3)  applied  to  a  different  subject ;  and  says,  in  Trotter  v.  Williams 
the  construction  was  inevitable  ;  and  it  was  only  providing  against 

(1)  IBro.  C.C.39a 

(2)  IBro.  C.C.489. 

(3)  1  P.  Wms.  96.  See,  ante,  Brograve  v.  fTtnder,  vol.  iii.  634 ;  RubmM  v. 
Long,  iv.  551,  and  the  authorities  there  referred  to,  and  the  note,  ii.  267. 
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a  lapse.  It  was  no  more  so  there  tiian  in  this  case.  I  say  the  same 
here.  The  legacy  of  the  Defendant  vested  at  the  age  of  twenty- 
three  ;  and  it  would  be  totally  inconsistent  t6  make  that  an  interest 
for  life  only^  and  to  expunge  what  precedes  these  blind  words.  The 
Lor4  Chancellor  then  comments  upon  Nowlan  v.  NiUigan;  and 
concludes,  that  upon  the  will  before  him  Lady  Douglas  took  only  an 
interest  for  life. 

This  case  comes  up  to  Trotter  v.  WUUamt ;  and  is  by  no  means 
affected  by  either  the  decisions  or  the  reasoning  of  the  other  three 
cases  ;  and  the  ground  of  my  decision  is,  that  the  construction,  that 
these  words  mean,  whenever  the  death  of  either  shall  happen,  would 
be  totally  inconsistent  with  the  rest  of  the  will.  The  conclusion  is, 
that  there  was  an  absolute  interest  in  the  daughter  at  the  death  of 
the  testatrix ;  and  in  the  son  at  the  age  of  twenty-three  ;  and  as  to 
the  former  it  is  put  into  the  hands  of  trustees  by  words,  the  construc- 
tion of  which  must  be,  that  it  is  to  her  separate  use. 

Declare,  that  the  legacy  to  Ann  King  became  a  vested  interest  in 
her  to  her  sole  and  separate  use ;  and  it  being  admitted,  that  the 
trustees  had  transferred  to  her  and  her  husband  200/.  3  per  cent. 
Annuities  in  her  Ufe,  let  them  transfer  the  remainder  of  the  stock 
bequeathed  to  her  according  to  the  prayer  of  the  bill ;  and  let  all  the 
residue  be  transferred  to  the  son.  The  costs  must  come  out  of  the 
fund  in  moieties  (1).  

See  the  note  to  Lord  Douglas  v.  Chalmers^  2  V.  501 ;  and  notes  2, 3,  and  4  to 
Perry  v.  Woods,  3  V.  204. 
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[Rolls.-— 1801,  March  4.] 

Construction  of  a  very  inaccurate  will,  that  the  words  "and  all  I  am  possessed 
oP  were  confined  to  a  specific  bequest  of  stock  immediately  precedixig;  mean- 
ing all  interest  in  that  fund ;  and  did  not  comprise  the  ^neral  residue ;  which 
was  bv  a  subsequent  clause  expressly  disposed  of  in  a  difiTerent  manner. 

The  words  "  all  I  am  possessed  oP  in  a  will  in  lewl  construction  relate  to  the 
time  of  the  death,  not  of  the  execution  of  the  will;  unless  explained,  [p.  816.1 

Same  sense  to  be  ^ven  to  every  part  of  a  will,  if  consistent  with  other  parts :  the 
legal  sense,  if  possible,  (a)  [p.  818.] 

John  Wolrath  Holtzmeter,  a  German  residing  in  this  country, 
by  his  will,  dated  the  25th  of  April,  1791,  after  the  usual  introduc- 
tion, proceeds  thus : 

"  And  as  for  such  worldly  estate  and  effects  which  I  shall  be  pos- 

(1)  Hinddey  v.  SimmondSj  anU,  vol.  iv.  160. 

(a)  Sims  v.  Doughty,  ante,  243,  note  (dfV  and  cases  cited;  Deatea  v.  Swan,  4 
Mass.  208 ;  Parmnu  v.  ffinslow,  6  Mass.  169. 

If  any  word  or  expression  has  no  intelligible  meaning,  or  be  absurd,  or  repug- 
nant to  the  clear  intent  shown  in  the  rest  of  the  will,  it  may  be  rejected.  Bart- 
Id  V.  King,  12  Mass.  537, 5^;  Ide  y.lde;5  Mass.  500. 
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sessed  of  or  entitled  unto  at  the  time  of  my  decease  I  give  and  be- 
queath unto  my  son  Henrick  Herman  Holtzmeyer,  Robert  Chamley 
grocer  of  Snow  Hill,  London,  their  executors  and  administrators 
the  sum  of  2100/.  Consolidated  3  per  cent  Bank  Annuities  upon 
trust." 

The  testator  then  proceeded  to  declare  the  trusts,  as  to  one  third 
to  accumulate,  till  his  daughter  Ann  Margaret  Holtzmeyer  should  at- 
tain the  age  of  twenty-one  ;  then  to  permit  her  to  receive  the  divi- 
dends for  life  for  her  separate  use  ;  and  after  her  decease  to  divide 
the  principal  among  her  children  surviving  her,  equally :  if  but  one, 
to  that  one.  He  declared  a  similar  trust  as  to  the  other  two  thirds 
for  his  other  two  daughters  and  their  children.  The  will  then  pro- 
ceeds thus : 

<<  And  in  case  any  of  my  daughters  shall  depart  this  life  without 
leaving  issue  of  her  body  child  or  children  her  surviving  then  and  in 
such  case  upon  trust  for  and  I  do  hereby  give  and  bequeath  such 
share  or  shares  as  aforesaid  of. my  said  daughter  or  daughters  so 
dying  as  aforesaid  in  the  said  trust  funds  and  the  survivor  or  survi- 
vors of  my  said  daughter  or  daughters  so  dying  as  aforesaid  or  chil- 
dren her  or  them  surviving  and  also  unto  my  son  Henrick  Herman 
Holtzmeyer  if  living  and  his  issue  him  surviving  equally  share  and 
share,  aUke  in  the  same  manner  as  to  the  principal  and  interest.as  the 
before-mentioned  third  of  the  said  trust  funds  is  limited  and  also  in 
case  any  part  of  the  said  trust  funds  should  come  to  my  said  son 
Henrick  Herman  Holtzmeyer  by  the  decease  of  any  of  my  said 
daughters  according  it  is  my  will  that  if  my  said  son  should  fas^pen 
to  depart  this  life  without  issue  in  the  life-time  of  any  other  of  my 
said  daughters  then  upon  trust  as  to  such  share  of  the  said  trust 
funds  to  be  for  the  use  and  benefit  of  such  of  my  said  daughter  or 
daughters  equally  if  more  than  one  as  shall  so  survive  my  said  son 
and  her  and  their  issue  then  surviving  and  in  case  my  said 
[^813]  ^  three  daughters  and  son  shall  all  happen  to  die  without 
issue  child  or  children  of  his  her  or  their  body  or  bodies 
him  her  or  them  respectively  surviving  then  from  and  after  the  de- 
cease of  the  survivor  of  then)  upon  trust  for  and  I  do  hereby  give 
and  bequeath  all  the  said  trust  funds  and  all  I  am  possessed  of  unto 
and  amongst  all  child  of  my  brothers  deceased  and  living  and  sister 
her  children  in  Germany  all  equally  alike  as  shall  be  then  living  share 
and  share  alike  also  I  give  And  bequeath  unto  my  three  daughters 
all  my  furniture  in  my  dwelling  house  plate  linen  and  all  belonging 
to  the  dwelling  house  except  one  bed  and  furniture  and  the  wardrobe 
which  I  give  to  my  son  Henrick  Herman  Holtzmeyer  and  the  other 
furniture  to  be  divided  between  my  said  daughters  share  and  share 
alike  and  as  near  as  may  be  my  executors  convenient  or  sold  for 
them  if  they  cannot  agree  about  it  and  in  consideration  that  the  above 
three  daughters  to  come  equal  share  to  my  dear  son  Henrick  Herman 
Holtzmeyer  I  give  And  bequeath  to  my  son  Henrick  Herman  Holtz- 
meyer the  eighteen  shares  as  I  am  possessed  of  in  the  Phcenix  Fire 
OiSce  that  he  may  keep  the  same  as  a  memorandum  for  my  sake 
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while  I  was  a  member  from  the  beginning  of  that  Office  And  farther 
I  ^ve  and  bequeath  unto  my  son  Frederick  Herman  all  the  utensils 
belonging  to  the  sugar-house  not  here  mentioned  and  as  a  farther 
consideration  for  my  son  I  give  and  bequeath  the  lease  of  the  sugar- 
house  and  dwelling-house  that  my  executors  may  have  it  in  their 
power  to  work  the  house  or  part  of  it  for  the  children  till  my  son 
comes  of  age  if  it  please  God  he  shall  live  that  time  then  let  him  do 
therewith  what  he  pleases  And  in  consideration  after  my  decease 
when  all  debts  and  funeral  expenses  are  paid  and  discharged  I  give 
and  bequeath  all  the  rest  and  residue  both  real  and  personal  viz. 
bonds  house  bills  and  money  I  shall  be  possessed  of  at  my  decease  I 
give  and  bequeath  to  all  my  four  children  equally  share  and  share 
alike  or  if  any  of  them  shall  die  before  me  the  surviving  shall  share 
equally  alike  and  in  consideration  that  any  may  understand  my  writ- 
ing about  my  three  daughters  their  funds  in  money  of  2100^.  upon 
trust  if  any  of  my  daughters  should  die  leaving  no  child  or  children 
her  surviving  the  other  two  and  my  son  shaU  go  equally  share  prin- 
cipal and  interest  share  and  share  alike  but  if  there  be  no  children 
after  the  deceased  mother  lawfully  b^otten  her  surviving  same  child 
or  children  shall  receive  their  parent's  share  principal  and  interest 
what  has  arisen  from  her  third  part  upon  trust  of  the 
•  2100/.  And  that  my  said  trustees  before-mentioned  may  [*  813] 
act  simply  to  my  meaning  if  there  should  be  a  word  wrong 
qpelt  or  misplaced  not  to  be  controlled  by  any  counsellor  or  attorneys 
whatsoever." 

The  testator  then  appointed  his  son  and  Charnley  executors ;  and 
he  gave  each  of  them  100/.  Then  came  the  execution,  attested  by 
three  witnesses ;  and  afterwards  the  following  codicil  without  any 
date  : 

<<  And  in  consideration  that  I  have  given  to  my  son  Henrick  Her- 
man Holtzmeyer  the  utensils  of  the  sugar-house  it  is  my  will  that  he 
pays  unto  his  three  sisters  the  sum  of  100/.  each  when  it  is  conven- 
ient for  him  so  to  do  And  for  the  maintenance  of  my  daughters 
should  they  remain  single  during  my  son's  minority  my  executors 
shall  provide  for  them  what  they  think  proper  either  out  of  the  cap- 
ital or  interest  as  they  think  fit  but  should  any  of  them  marry  dur- 
ing that  period  then  the  sum  of  1000/.  shall  be  paid  to  them  as  a 
marriage  portion  and  they  shall  wait  for  the  remainder  till  my  son 
comes  of  age  when  it  will  be  equally  divided  among  them  all  As  for 
the  eighteen  shares  in  the  life  and  death  annuities  I  give  and  be- 
queath them  to  my  four  children  share  and  share  alike  and  I  give 
and  bequeath  unto  my  daughter  Ann  Margaret  the  sum  of  100/. 
over  and  above  what  is  mentioned  in  my  will  I  give  and  bequeath 
unto  my  nephew  John  George  Holtzmeyer  the  sum  of  20/. ; "  and  he 
gave  20/.  to  a  servant,  if  living  with  him  at  his  decease. 

The  testator  died  upon  the  9th  of  March  1798 ;  leaving  only  four 
children:  three  daughters  and  one  son,  Henrick  Herman  Holtz- 
meyer.    At  the  date  of  the  will  he  had  only  2000/.  3  per  cent. 
Consolidated  Bank  Annuities:  but  he  purchased  100/.  more  in  that 
VOL.  V.  48 
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Stock  afterwards ;  and  in  9  memorandum  in  his  own  hand  he  calls 
that  stock  the  children's  fund  made  up  21002.  The  bill  was  filed 
by  the  daughters  against  the  executors ;  and  the  usual  accounts  were 
directed.  When  the  cause  came  on  for  farther  directions,  the  prop- 
erty being  very  considerable,  the  Master  of  the  Rolls  ordered,  ttmt 
the  nephews  and  nieces  of  the  testator  living  in  Germany  should  be 
made  parties.  In  consequence  of  that  direction  most  of  them  put 
in  answers,  claiming  such  interest  in  the  testator's  personal 
[*  814]  estate  as  they  are  entitled  to.  John  George  *  Holtzmeyer 
and  another  nephew  lived  in  London,  and  all  the  rest  in 
Germany. 

The  question  was  between  the  four  children  of  the  testator  claim- 
ing the  general  residue  absolutely,  and  the  nephews  and  nieces, 
claiming  a  contingent  interest  in  the  general  residue  in  the  event  of 
the  death  of  all  the  children  without  leaving  issue. 

Mr.  RoniiUy  and  Mr.  Johnson^  for  the  Plaintiffs.  The  questioa 
depends  upon  the  meaning  of  these  words  <^  and  all  I  am  possessed 
of."  Either  they  are  to  be  rejected  as  having  no  meaning,  upon  the 
whole  will ;  or  they  must  be  understood  to  mean  all  he  was  possessed 
of  in  that  fund  of  2100/.,  not  the  general  residue  except  what  is 
afterwards  specifically  given ;  as  will  be  contended.  This  is  the* will 
of  a  foreigner,  very  ignorant  of  the  English  language,  and  desiring 
to  express  himself  in  legal  terms ;  from  the  frequent  use  of  which  it 
is  probable,  he  had  some  old  will  before  him.  He  must  have  meant 
to  add  those  words,  which,  though  not  very  useful,  are  very  often 
found  in  legal  instruments,  <<  and  all  my  right  and  interest  therein." 
The  other  construction  is  totally  inconsistent  with  every  disposition 
in  the  will ;  and  therefore  though  it  must  be  admitted  the  words  he 
has  there  used  literally  taken  comprise  the  whole  of  his  property, 
the  Court  will  not  give  them  that  effect ;  but  apply  them  to  the  pre* 
ceding  disposition ;  which  is  confined  to  the  fund  of  2100/.  It  is 
clear,  what  he  comprehends  under  the  description  of  all  he  is  pos- 
sessed of  is  not  to  be  given  to  his  nephews  and  nieces  until  the 
deatli  of  all  his  children  without  leaving  issue ;  and  yet  there  is  no 
previous  disposition  of  the  bulk  of  his  property.  It  must  be  con- 
tended, that  by  implication  the  bulk  of  his  property  is  given  to  the 
children  and  their  issue :  but  it  would  be  very  extraordinary  to  leave 
the  bulk  of  his  property  to  implication,  expressing  his  intention  as  to 
a  small  part  with  so  much  anxiety.  Besides,  the  notice  he  takes  of 
the  specific  fund  of  2100/.  after  the  disposition  of  the  general  resi- 
due is  quite  inconsistent  with  the  supposition,  that  the  bulk  of  the 
property  is  given  by  implication.  He  also  provides  as  to  the  residue 
for  survivorship  in  the  event  of  the  death  of  any  of  his  children  in 
his  life ;  clearly  showing,  that  he  did  not  intend  the  residue  to  go,  as 
the  2100/.  stock  was  given.  Where  two  parts  of  a  will 
[^815]  are  quite  inconsistent,  the  subsequent  disposition  ^'must 
take  effect,  and  revoke  the  former .(1).    If  any  doubt  could 

(1)  Sim  V.  Doughty^  ante^  248 ;  see  the  note,  247. 
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be  raised  upon  the  will,  the  codicil  shows  clearly,  that  the  children 
are  to  take  the  whole  residue  absolutely. 

Mr.  Sutton  and  Mr.  Stanley,  for  the  Defendants,  the  nephews  and 
nieces.  If  these  Defendants  do  not  succeed  in  their  claim  to  this 
contingent  interest  in  the  whole  residue,  as  well  as  the  fund  of 
3100/.,  the  Court  must  expunge  words  having  a  very  clear  and  defi- 
nite meaning.  These  words,  which  in  themselves  are  very  clear  and 
distinct,  have  a  meaning  perfectly  consistent  with  the  rest  of  the 
will;  when  the  whole  is  taken  together.  The  Court  frequently 
transposes  clauses  of  a  will:  Paramour  \,  Yardky(l)'y  and  by  a 
transposition  of  this  clause,  placing  it  after  the  residuary  clause,  the 
Defendant's  construction  may  be  supported  without  expunging  any 
words.  The  words  he  uses  in  the  residuary  clause  seem  rather  to 
apply  to  his  trade  than  the  general  residue :  by  money  meaning 
floating  capital.  That  construction  also  will  reconcile  the  supposed 
contradiction. 

Mr.  Romitty,  in  reply.  If  the  Defendants'  construction  prevails, 
these  children  will  not  during  their  whole  lives  have  the  command 
of  any  part  of  this  property ;  and  the  Court  must  suppose,  the  testa- 
tor intended  to  confine  their  interest  in  favor  of  persons,  whom  he 
does  not  appear  to  have  known.  He  specifies  an  intention,  that 
the  shares  in  the  Phoenix  Fire  Oflice  should  not  be  parted  with. 
What  an  extravagant  construction ;  that  he  should  desire  his  son 
may  carry  on  the  business,  and  yet  give  him  no  fund  for  that  pur- 
pose ;  locking  up  all  bis  property  for  these  persons,  or  rather,  for 
their  representatives !  This  business  requires  a  very  large  capital ; 
and  there  is  no  way,  in  which  the  son  can  carry  it  on,  as  intended, 
unless  he  has  part  of  the  residue  immediately.  The  words  dispos- 
ing of  the  residue  are  the  most  general  that  can  be  used  ;  speaking 
at  the  time  of  his  death ;  and  equivalent  to  ^<all  the  residue  of  my 
personal  estate."  There  is  nothing  to  favor  the  narrow  construc- 
tion. The  only  efiect  of  transposition  would  be,  that  the  clause,  on 
which  they  rely,  would  revoke  ours,  instead  of  ours  revoking  theirs. 
It  is  impossible  to  reconcile  these  two  clauses. 

*  Master  op  the  Rolls  [Sir  Richard  Pepper  Arden].  [•  816] 
If  this  case  had  been  new  to  me,  I  should  have  taken  time 
to  consider ;  especially  upon  a  will  so  extremely  inconsistent  and 
inaccurate,  being  very  anxious,  when  inconsistency  appears  in  a  will, 
to  proceed  upon  firm  and  strong  grounds,  before  I  put  a  construc- 
tion upon  the  words  that  does  not  naturally  belong  to  them.  But 
this  cause  has  been  before  me  very  often ;  and  it  was  by  my  order 
that  these  persons  were  made  parties ;  that  they  might  have  their 
right  argued ;  and,  if  not  satisfied  with  my  opinion,  that  they  might 
take  that  of  another  Judge.  As  the  cause  first  came  before  me, 
there  were  no  other  parties  but  those  interested  to  put  upon  the  will 
the  construction,  which  after  all  the  aigument  I  have  heard  I  feel 
myself  obliged  to  adopt:  but  I  thought  it  would  be  very  improper 

(1)  Plowd.  589. 
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in  a  Judge  in  a  case  of  such  property  behind  the  backs  of  other 
parties  and  without  an  argument  on  their  behalf  to  decide  against 
them. 

I  have  considered  this  case  very  fully.  The  question  is,  what  is 
to  be  the  interpretation  of  the  words  <<  all  I  am  possessed  of/'  as 
standing  in  this  will.  I  have  no  difficulty  in  saying,  the  legal  con- 
struction of  these  words  standing  by  themselves  is,  not  exactly  what 
they  purport  in  language,  all  at  the  time  of  making  the  will,  but  if 
not  explained,  they  must  have  the  effect  of  passing  all  the  interest 
in  personal  estate,  which  the  testator  might  have  at  his  death ;  and 
I  admit,  that,  if  those  words  closed  the  will,  they  would  have  passed 
all  the  trust  fund  and  every  thing  the  testator  might  have  at  his 
death.  That  is  the  legal  construction :  whatever  may  be  the  literal 
one.  The  question  then  is  only,  whether  that  legal  construction  is 
consistent  or  inconsistent  with  the  other  parts  of  the  will.  It  is  to- 
tally impossible  to  suppose,  the  testator  could  have  intended  these 
words  in  that  sense.  It  would  be  perfecUy  inconsistent  with  every 
thing  he  has  done  in  every  other  part  of  the  will,  and  particularly 
with  the  codicil.  He  begins,  and  that  is  not  immaterial  in  the  con- 
struction of  so  strange  and  ridiculous  a  will,  with  these  words,  "  and 
as  for  such  worldly  estate  and  effects  which  I  shall  be  possessed  of 
or  entided  unto  at  the  time  of  my  decease."  So,  he  had  in  view  to 
dispose,  not  merely  of  the  personal  estate  he  had  at  that  time,  but 
of  that,  which  he  should  have  at  his  decease.  He  then  goes  on  to 
separate  a  part  of  the  estate,  then  specifically  vested  in 
[*  817]  him ;  though  it  appears,  *  he  had  then  but  2000/.  3  per 
cent.  Annuities,  and  afterwards  purchased  100/.  more  in 
that  stock  to  make  up  the  sum ;  which  I  must  suppose  he  intended 
to  be  considered  a  specific  part  of  his  estate  at  that  time.  He  gave 
it  as  2100/.  3  per  cent.  Consolidated  Annuities;  which  it  was  not: 
but  it  was  made  up  that  sum  afterwards  ;  and  in  a  memorandum  in 
his  own  hand  he  calls  it  the  children's  fund  made  up  2100/.  He 
gives  that  specific  fund  to  trustees ;  with  an  express  direction  to  ap- 
ply it  to  his  three  daughters  in  thirds ;  and  it  is  very  technically 
expressed.  It  is  not  a  gift  to  them  absolutely ;  but  to  receive  the 
dividends  for  life,  and  after  their  respective  deceases  to  divide  the 
principal  among  their  children.  He  then  provides,  that  upon  the 
death  of  any  without  leaving  issue,  that  share  shall  go  to  the  survi- 
vors ;  and  in  the  event  of  the  death  of  all  without  leaving  issue 
makes  this  contingent  disposition  in  favor  of  his  nephews  and  nieces. 
If  the  will  had  stopped  there,  the  children  could  have  had  nothing 
in  the  residue,  which  must  have  accumulated  according  to  the  strict 
construction. 

I  will  now  consider,  how  far  the  other  dispositions  are  inconsistent 
with  the  construction,  that  otherwise  would  be  put  upon  the  words 
^<  all  I  am  possessed  of."  He  Uien  gives  to  his  children  furniture ; 
and  it  is  not  contended,  that  the  furniture  is  not  given  absolutely. 
Then  he  gives  his  son  the  shares  of  the  Phcenix  Fire  Office,  the 
sugar-house,  &c.  and  then  gives  to  his  children  the  residue  in  these 
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words :  '^  all  the  rest  and  residue  both  real  and  personal  viz.  bonds 
house  bills  and  money  I  shall  be  possessed  of  at  my  decease :"  the 
words  he  had  used  before  being  ^<  all  I  am  possessed  of."  He  gives 
it  to  his  four  children  share  and  share  alike ;  and  does  not  go  on  to 
say,  as  before,  that  the  interest  only  shall  be  paid  them.  He  then 
directs  survivorship  among  them,  not  if  any  of  them  shall  die,  but  if 
any  of  them  shall  die  before  him.  It  is  impossible  to  reconcile  this 
with  the  construction  of  the  Defendants.  But  that  is  not  all.  Even 
after  this,  which  shows,  the  residue  there  meant  was  not  included  in 
the  former  words,  he  proceeds  to  recapitulate  what  he  meant  by  the 
former  words ;  and  this  is  the  will  of  a  very  ignorant  and  illiterate 
man,  not  knowing  the  English  language,  hardly  knowing  what  he 
had  said  before,  having  disposed  before  of  the  residue  in  words,  that 
admit  of  no  doubt ;  and  then  coming  to  recapitulate  his  meaning  as 
to  this  property.  If  it  stood  here,  the  latter  part  is  quite 
inconsistent  with  the  supposition,  that  *  the  words  ^^all  I  [*818] 
am  possessed  of"  in  the  beginning  meant  the  residue  of 
his  personal  estate.  But  then  comes  the  codicil ;  which  fortifies  this 
construction.  Is  it  possible  to  construe  that  as  meaning,  that  it  never 
should  be  divided  among  them  all ;  but  that  they  should  continue  to 
receive,  either  no  part,  according  to  the  strict  construction,  or  only 
the  interest  for  their  lives  ? 

I  adhere  to  the  principles,  upon  which  I  determined  the  first  case  (I) 
this  morning ;  that  I  must  give  some  sense  to  every  part  of  the  wul ; 
if  it  is  consistent  with  other  parts ;  the  legal  and  technical  sense,  if 
I  can ;  and  I  am  not  to  suppose,  the  testator  has  used  words  without 
meaning ;  if  it  is  possible  to  give  them  a  consistent  meaning.  The 
natural  meaning  of  these  words  in  this  will  is  that  attributed  to  them 
by  the  PlaintiiTs :  particularly  considering,  it  is  the  will  of  a  man  ig- 
norant of  the  English  language.  The  construction  I  am  bound  to 
put  is,  that  he  meant  all  he  possessed  of  those  funds.  Therefore 
delare,  that  the  trust  fund  of  2100/.  3  per  cent.  Consolidated  Bank 
Annuities  is  the  only  fund  given  to  the  testator's  nephews  and  nieces 
upon  the  contingencies  of  the  death  of  his  children  without  leaving 
issue  (2). 

The  costs  must  come  out  of  the  estate  (a). 

1.  For  a  stateinent  of  some  of  the  leading  rnles  which  govern  the  construction 
of  testamentary  instruments ;  see,  ante,  note  4  to  Blake  v.  Bunbunfj  1  V.  194 ; 
see  also  the  notes  to  Sitw  v.  DouMy,  5  Ves.  943. 

2.  That  the  costs  of  a  suit  rendered  necessaiy  by  the  ambiguity  of  a  testator's 
will,  must  come  out  of  his  general  assets;  8ee,/NMf,  note  2  to  ianington  v.  TVit- 
tram,  6  V.  345. 

(1)  Ante,  Upton  v.  LordFarren,  801 ;  Swu  v.  Zfei^My,  243, and  the  note,  247; 
Porter  v.  Townay,  vol.  iiL  3J1,  and  the  note,  314. 


(2)  Hayn€a  v.  lAtOrfear,  1  Sim.  d&  Stu.  49a 


,  Wherever  a  testator  has  expressed  himself  so  ambiguously  as  to  render  it 
necessary  to  litigate  his  will  in  a  Court  of  Equity,  his  general  assets  must  bear 
the  cost  of  it  Mlige  v.  EaH,  3  Bro.  C.  C.  (Am.  ed.  \l^A^  27;  Baiugh  v.  Reedy 
ib.  192;  Saumer  v.  BoMu^n,  20  Pick.  388,  389;  2  Madd.  Ch.  Pr.  (4th  Am.  ed.) 
558. 
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GUEST  V.  HOMFRAY. 
[Rolls.— 1801,  March  9.] 

Specific  performance  refused  on  account  of  the  laches  of  the  Plaintiff,  the 

vendor,  (a) 
A  small  incurohrance,  which  may  be  the  sobject  of  compensation,  no  objection  to 

a  specific  oerformance,  (6)  [p.  818.1 
Possession  or  a  house  by  delivery  of  tne  keys,  [p.  818.^ 

Upon  the  31st  of  January,  1798,  the  Plaintiff  entered  into  an 
agreement  in  writing  to  sell  to  the  Defendant  an  unfinished  house  in 
Cardiff  in  fee  for  the  sum  of  800/.,  payable  by  instalments.  At  the 
execution  of  the  agreement  the  keys  were  delivered  to  the  Defend- 
ant :  and  he  looked  over  the  house.  On  the  1st  of  February  he  went 
to  Bath  ;  where  he  stayed  till  April.  Then  finding  that  no  abstract 
had  been  delivered,  he  called  for  an  abstract ;  which  was  delivered 
upon  the  18th  of  April.  Objections  were  taken  to  the  title  upon 
that  abstract:  1st;  that  no  title  appeared  farther  back  than  1782: 
2dly ;  it  did  not  appear,  what  estates  two  persons  of  the  name  of 
Richards  had  :  3dly  ;  a  person,  named  Priest,  stated  to 
[•819]  have  conveyed  in  1790,  was  at  that  time  an  infant :  •  4thly ; 
several  married  women  were  stated  to  have  conveyed  in 
1796  ;  and  there  ought  to  have  been  fines.  The  Defendant  took 
another  house  in  Landaff;  and  refusing  to  perform  his  agreement 
with  the  Plaintiff,  the  bill  was  filed  ;  praying  a  specific  performance ; 
and  charging,  that  the  Defendant's  reason  for  refusing  to  perform 
the  agreement  was,  that  he  had  taken  the  other  house. 

The  answer  stated  the  Defendant's  reason  for  declining  to  com- 
plete the  agreement  to  be  the  Plaintiff's  neglecting  to  make  a  title. 

In  support  of  the  bill  it  was  proved,  that  upon  the  5th  of  April, 
1798,  the  Defendant  went  to  look  over  the  house  at  Landaff;  and 
upon  the  2d  of  April  he  told  the  landlord,  he  should  like  to  become 
his  tenant,  provided  he  could  get  rid  of  Guest's  house  ;  and  on  the 
2d  of  June,  he  entered  into  the  contract  for  that  house,  to  take  place 
from  Midsummer  following. 

The  solicitor  for  the  Plaintiff  by  his  depositions  stated,  that  soon 
after  the  delivery  of  the  abstract  the  Defendant  and  his  solicitor 
called  on  the  deponent.  A  conversation  upon  the  objections  en- 
sued ;  and  they  were  informed,  the  deponent  was  not  then  prepared 
to  give  a  farther  abstract  on  account  of  the  absence  of  his  partner  ; 
but  it  should  be  furnished.     The  abstract  was  taken  away  by  the 

(a)  See  the  cases  on  this  suhject  of  laches  in  completing  a  purchase,  collected 
in  note  (a),  to  MarquM  of  Hertford  v.  Boore^  anU^  719 ;  note  (6)  and  (i^  to  Omarod 
V.  Hcardman,  onie,  722;  fVataon  v.  Reidj  I  Russ.  d&  My.  236;  1  Sugden,  Vend. 
&  Purch.  (6th  Am.  ed.)  308, 309,  [426],  [427]. 

(6)  See  this  principle  stated  in  2  Story,  £q.  Jur.  §  777 ;  Calverky  v.  fftUuun^ 
ante,  1 V.  210,  note  (a) ;  Cakrafl  v.  Roebuck,  ib.  221,  note  (a);  Otiven  v.  Tidtdij 
ib.  60,  note  (a) ;  King  v.  Bardaxu,  6  Johns.  Ch.  38 ;  Hanbwy  v.  IMehJUldy  2  My. 
&  Keen,  629. 

VOL.  V.  48* 
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Defendant's  solicitor  a  few  days  afterwards.  Some  written  obser- 
vations and  queries  were  some  time  afterwards  delivered  to  the  depo- 
nent. The  deponent  applied  for  the  abstract  again,  in  order  to  com- 
plete H ;  but  did  not  receive  it  till  August.  A  fine  was  levied,  as 
required,  at  the  Autumn  Great  Sessions.  A  second  abstract  was 
left  at  the  Defendant's  lodging  at  Bath  upon  the  23d  of  April,  1799 : 
but  the  Defendant  said  he  would  not  take  it  as  considering  himself 
bound  to  have  any  thing  to  do  with  the  purchase ;  and  afterwards 
wrote  a  letter  to  that  effect.  The  deponent  understood  from  his 
conversation  with  the  Defendant,  when  the  first  abstract  was  re- 
turned, that  he  wouk)  not  fulfil  the  agreement,  unless  compelled. 

The  Defendant's  solicitor  by  his  depositions  stated,  that  he  and 
the  Defendant  went  on  the  2d  of  May,  1798,  to  the 
Plaintiff's  solicitor  ;  *  who  on  receiving  the  objections  in  [•  820] 
writing  said,  his  partner  knew  more,  than  he  did,  of  Rich- 
ards's  title ;  and  that  no  one  could  suspect  it ;  and  that  the  fines  by 
the  married  women  were  unnecessary ;  as  they  were  tenants  in  com- 
mon. The  Defendant  said,  he  was  desirous  of  completing  the 
purchase  on  account  of  the  advanced  state  of  the  summer,  the 
building  being  unfinished ;  and  being  desirous  of  proceeding  with 
the  building  he  desired  the  Plaintiff's  solicitor  particularly  to  inform 
him,  whether  any  better  title  couki  or  would  be  made  by  the  Plain- 
tiff, and  what  answer  could  be  given  to  the  observations ;  and  the 
Plaintiff's  solicitor  said,  he  could  give  no  answer  to  the  observations 
and  queries ;  but  he  would  take  upon  him  then  to  say,  that  no  better 
or  other  title  could  be  made ;  upon  which  the  Defendant  then  de- 
clared, that,  as  be  could  not  get  a  good  title,  he  should  consider  the 
agreement  as  at  an  end  ;  and  he  would  not  lay  out  his  money  upon 
a  bad  title  ;  and  he  and  the  deponent  desired  the  Plaintiff's  solicitor 
to  take  that  notice ;  and  that  the  Defendant  conmdered  the  contract 
as  at  an  end  from  that  day ;  and  the  Plaintiff's  solicitor  said  "  very 
well."  The  deponent  received  a  note  the  end  of  May  or  banning 
of  June ;  stating,  that  the  Plaintiff  being  returned,  and  wishing  to 
conclude  the  contract,  the  deponent  was  required  to  attend  with  the 
abstract;  that  the  objections,  if  any,  m^ht  be  answered.  Soon 
afterwards  the  deponent  wrote  an  answer,  that  the  abstract  was  gone 
to  Landaff  with  other  papeis  ;  that  the  Plaintiff's  solicitor  had  had 
objections  ;  but,  if  he  bad  mislaid  them,  they  might  be  had  again, 
as  soon  as  the  Defendant  returned ;  not  meaning  to  revive  the  con- 
tract, but  only  to  satisfy  the  Plaintiff's  scrficitor,  that  the  objections 
were  well  founded.  Upon  the  18lh  of  August  the  deponent  was 
informed  by  the  Defendant,  that  the  Plaintiff's  solicitor  had  applied 
to  him  for  the  abstract ;  (which  had  been  sent  with  the  Defendant's 
other  papers  to  Landaff.)  The  deponent  delivered  the  abstract  that 
evening  without  any  observations  or  queries  thereon  to  the  best  of 
his  recollection  and  belief;  at  the  same  time  observing,  that  the 
abstract  being  taken  with  other  papers  upon  the  Defendant's  re- 
moval to  Landaff,  and  no  answers  having  been  given  or  notice  taken 
since  the  2d  of  May,  and  notice  being  then  given  by  the  Defendant, 


8S0  OD£ST  V.  UOMFBAY.  [1801. 

that  be  conaidered  the  contract  at  an  end,  the  deponent  considered 
the  abstract  of  no  consequence  ;  and  requested  the  Plaintiff's  solic- 
itor to  take  that  notice,  that  receiving  the  abstract  at  that 
[*  821]  ^  time  must  not  be  taken  as  intended  to  revive  the  agree- 
ment ;  considering  it  at  an  end  from  the  2d  of  May,  the 
time  of  giving  the  notice.  No  queries  or  observations  were  made 
upon  that  abstract  at  tliat  or  any  other  time  to  the  best  of  the  depo- 
nent's belief,  &c.,  either  by  him  or  the  Defendant  except  upon  the 
2d  of  May.  The  deponent  never  heard  any  thing  more  on  the  sub- 
ject till  the  10th  of  April,  1799 ;  when  another  abstract  was  deliv- 
ered at  his  office  with  answers  to  the  observations ;  which  he  re- 
turned the  same  day  without  any  message. 

The  Defendant  also  relied  on  the  circumstance  of  having  given 
up  a  contract  he  had  entered  into  with  Mr.  Kay  for  some  leasehold 
premises,  to  be  held  with  the  house :  but  the  Plaintiff  proved  by  the 
evidence  of  Kay,  that  the  Defendant  might  have  them  again,  sub- 
ject only  to  the  remainder  of  a  term  for  three  years  as  to  part ;  of 
which  a  year  and  a  half  were  expired  :  upon  which  the  Master  of 
the  Rolls  was  of  opinion,  there  was  nothing  in  that  objection. 

Mr.  Lloyd  and  Mr.  Leunsy  for  the  Plaintiff.  The  material  date 
is  the  2d  of  May  1798 :  at  which  time  the  Defendant  insists  on 
being  released  from  the  agreement ;  the  objections  to  the  tide  not 
being  obviated  at  that  time.  That  is  a  mere  pretence.  The  fact  is, 
he  had  taken  another  house ;  and  wished  to  get  rid  of  this.  If  there 
is  a  good  title  at  the  time  of  the  decree,  it  is  sufficient :  Longford 
v.  Pitt  (1).  The  evidence  for  the  Defendant  cannot  be  true :  no 
professional  man  could  have  given  such  a  reason  as  is  there  repre- 
sented, that  fines  were  not  necessary. 

Mr.  BomUly  and  Mr.  fVhishato,  for  the  Defendant.  Cases  upon 
this  subject  can  only  prove  the  general  principle  now  established ; 
that  laches  by  the  vendor  will  dischai^  the  purchaser :  Pincke  v. 
Curteis  (2)  ;  Fordyce  v.  Ford  (3)  ;  Lloyd  v.  CoUeit  (4)  ;  Harring- 
ton  V.  Wheeler  (5)  ;  and  the  note  (6),  annexed  to  the  report  of  that 
case,  of  the  Lord  Chancellor's  judgment  in  Lhyd  v.  CoUtU  These 
cases  have  certainly  produced  some  degree  of  iJteration  in  the  doc^ 
trine  of  this  Court ;  and  have  furnished  something  like  a 
[*822]  general  *  principle;  that  the  time  is  a  circumstance  of 
importance :  but  it  may  be  waived  by  the  conduct  of  the 
party  ;  that  it  is  incumbent  upon  the  Plaintiff,  calling  for  a  specific 
performance,  to  show,  that  he  has  used  due  diligence ;  or,  if  not, 
that  his  negligence  has  been  acquiesced  in  ;  and  it  is  not  necessary 
for  the  party  resisting  the  performance  to  prove  any  particular  injury 

(1)  2  P.  Wms.  ^.  " 

(2)  4  Bro.  C.  C.  329. 

(3)  4  Bro.  C.  C.  494. 
4)  4  Bro.  C.  C.  469. 

(5)  AnU,  vol.  iv.  686 ;  Tht  Marquu  qf  Harford  v.  Boon^  anUj  719 ;  Milward 
V.  Zronf  Thanet,  there  stated,  720,  note ;  Omerod  v.  Hardman,  anU,  722,  and  other 
cases  there  referred  to ;  and  in  the  note,  iv.  691. 

(6)  Jiniej  689,  note. 
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or  inconvenience :  but  it  is  sufficient,  if  he  has  not  acquiesced  in 
the  negligence  of  the  Plaintiff;  but  considered  it  as  releasing  him. 
These  principles,  which  are  established  by  these  cases,  are  founded 
in  natural  justice  and  public  convenience. 

Apply  these  principles  to  this  case.  In  common  cases  the  only  in- 
convenience of  the  delay  is  as  to  the  money  ;  but  here  the  Court  can- 
not put  the  parties  in  the  same  situation.  Is  it  possible  to  say,  this 
Plaintiff  has  not  been  guilty  of  the  grossest  laches  ?  It  was  incum- 
bent upon  him  to  tender  the  abstract.  It  i^  true,  no  particular  time 
was  limited  for  the  completion  of  the  purchase  :  but  all  the  circum- 
stances show,  it  was  to  be  as  soon  as  could  reasonably  be  done. 
The  objections  were  well  founded  ;  and  are  not  even  now  obviated. 
Suppose,  the  Defendant  had  reason  for  wishing  to  get  rid  of  the 
contract :  that  cannot  affect  the  case  ;  the  Plaintiff  must  rely  on  his 
own  activity  and  diligence  ;  and  his  conduct  amounts  to  a  complete 
abandonment,  depriving  him  of  all  title  to  reUef. 

Mr.  Lloyd,  in  reply.  At  least  there  ought  to  be  ferther  inquiry  : 
the  objections  being  now  entirely  removed.  I  admit,  the  course  of 
the  Court  is  now  greatly  altered ;  and  tbe  time  now  may  be  material. 
It  is  clear,  this  defendant  only  called  for  the  abstract,  in  order  to 
make  objections ;  having  another  house  in  view.  Why  was  not  the 
abstract  returned  immediately  upon  the  conversation  in  May,  instead 
of  being  kept  till  August  ?  Can  it  be  true,  that  the  Plaintiff's  soli(> 
itor  then  admitted  the  contract  to  be  at  an  end,  when  a  fine  was 
levied  afterwards,  to  cure  one  of  the  objections  ? 

Masteb  of  the  Rolls  [Sir  Richard  Pepper  Abden].  No 
one  can  doubt  the  motives  of  the  parties  in  this  cause.  The  only 
question  is,  whether  the  Plaintiff  has  done  enough  to  show,  he  took 
all  the  pains  he  could  to  be  ready  to  carry  into  execution  the  agree- 
ment ;  which,  it  is  perfectly  clear,  the  Defendant  meant  to  get  rid 
of,  if  he  could.  The  Plaintiff  does  not  seem  to  me  to  have  done 
all  he  ought  to  have  done.  It  rests  entirely  upon  that 
*  point,  without  balancing  the  evidence  of  the  two  solici-  [*  823] 
tors ;  which  it  is  not  very  easy  to  reconcile.  By  the  contract 
immediate  possession  was  to  be  given ;  and  was  given  without 
doubt ;  though  the  Defendant  says  in  his  answer,  he  never  took  pos- 
session ;  but  the  keys  being  in  his  possession,  it  must  be  considered, 
that  he  was  in  possession.  Without  doubt,  by  the  delivery  of  the 
keys  the  possession  was  ready  for  him  ;  and  indeed  he  had  it.  I  do 
not  like  his  answer  in  that  respect.  Having  the  keys  in  his  posses- 
sion, that  is  possession,  if  he  chose  to  take  it.  Neither  the  Defend- 
ant demanded,  nor  the  Plaintiff  tendered,  the  abstract  immediately. 
I  do  not  agree,  that  it  is  solely  incumbent  on  the  vendor  to  move  by 
making  a  tender  of  the  abstract.  Something  is  also  incumbent  upon 
the  purchaser,  to  ask  for  it.  But  neither  the  one  asked  for,  nor  the 
other  tendered  it.  Then  what  happened  ?  Before  the  5th  of  April 
the  Defendant  had  determined  to  get  rid  of  the  bargain,  if  he  could ; 
and  was  looking  out  for  another  house.  I  do  not  know  what  his 
reasons  were :  but  ho  had  no  right  to  make  use  of  those  reasons. 
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whatever  they  were,  in  order  to  make  improper  objections,  or  to  ei- 
pect  any  thing  unreasonable  from  the  vendor.  Finding,  he  could 
make  a  bargain  for  a  house  at  Landaff,  he  throws  up  the  negotia- 
tion with  Mr.  Kay  for  the  other  premises,  to  be  held  with  thb  house ; 
and  then  without  doubt  he  asked  for  the  abstract  with  a  view  to  make 
objections  to  the  title.  Objections  were  made ;  and  I  think,  it  is 
fairly  put  in  issue  by  the  answer,  that  the  Defendant  had  stated, 
that  the  contract  was  at  an  end.  I  think,  that  called  upon  the  Plain- 
tiff's solicitor  to  state,  that  the  conversation  was  not  so.  The  Plain- 
tiff's own  attorney  does  not  deny,  that  he  saw,  the  Defendant  meant 
to  abandon  the  purchase,  if  he  could.  That  should  have  made  them 
more  ready  to  cure  the  objections  ;  and  I  should  have  expected  the 
most  decisive  evidence  from  the  Plaintiff's  solicitor,  that  he  never 
had  an  intention  not  to  give  another  abstract ;  and  be  should  have 
apprised  the  Defendant  of  that.  There  is  no  evidence,  that,  even 
when  the  abstract  was  sent  back,  he  said,  the  Defendant  was  to  be 
still  bound,  and  was  not  released ;  and  desired  him  to  take  notice  of 
that.  There  is  nothing  to  show,  that  he  was  proceeding  with  due 
diligence  ;  and  meant  to  proceed  with  the  contract ;  nor  that  he  was 
even  holding  the  purchaser  to  it.  It  is  clear,  therefore,  the  Pkint^ 
v^s  called  upon  to  be  more  quick  than  he  has  been  ;  and  has  not 

done  all  he  ought.  It  happened,  that  he  met  with  an  un- 
[*  824]     willing  purchaser.     I  think,  he  has  not  *  entitled  himself 

to  a  specific  performance :  but  I  do  not  at  all  like  the  De- 
fendant's answer  ;  for  he  pretends,  that  he  wished  to  go  on  with  the 
purchase.  It  would  have  been  better  for  him  to  have  said,  he  did 
not  wish  to  go  on  witb4t4  and  therefore  wished  to  come  to  a  deter- 
mination upon  it ;  that  the  objections  were  fair  objections ;  and  he 
thought  himself  entitled  to  take  them.  If  he  had  done  that,  I  should 
have  dismissed  the  biU  with  costs.  On  the  other  hand,  they  should 
have  cautioned  him ;  and  have  told  him,  they  were  going  on  to  make 
out  the  title  ;  and  that  they  were  in  hopes  of  doing  it  If  they  had 
done  all  that,  and  shown  a  probable  ground  to  him,  that  they  might 
make  a  good  title,  I  should  perhaps  not  have  thought  a  year  too  long. 
Upon  the  whole  the  bill  must  be  dismissed ;  but,  under  the  cir- 
cumstances, without  costs  (1).  

As  to  the  effect  which  lachea  ma^  have  upoo  questions  of  specific  perfonnaace  ; 
see,  emUy  the  note  to  the  Marqwa  of  Harffmrd  v.  jBoore,  5  V.  719,  and  farther 
reference  there  given. 

(1)  ^fde,  Calcn^  v.  Boehudk,  vol.  i.  321»  and  the  note,  296. 
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[1801,  March  10.] 

Demurrer  allowed  to  a  bill  to  have  a  presentation  to  a  living  upon  the  next  avoid< 
ance  delivered  up;  charj  ••-"-'•• 
it,  and  in  other  respects. 


ance  delivered  up;  charging  the  Defendant  with  ctoss  misconduct  in  obtaining 
its,  while  a  private  tutor  in  ue  family. 


The  object  of  this  bill  was,  thai  an  instrument,  called  by  the  bill 
a  reversionary  presentation,  and  purporting  according  to  the  bill  to 
be  a  Presentation  de  presenti  to  a  living,  to  take  effect  upon  the 
next  avoidance,  the  church  being  now  full,  might  be  delivered  up. 

The  bill  chai^d  the  Defendant,  a  clergyman,  with  gross  miscon- 
duct in  the  mode  of  obtaining  this  instrument  and  in  other  respects ; 
while  resident  in  the  family  as  a  private  tutor. 

A  general  demurrer  was  put  in. 

Mr.  BomUly,  in  support  of  the  demurrer :  but  the  Lord  Chan- 
cellor [Loughborough]  called  on  the  Plaintiff's  Counsel. 

Mr.  Mansfield^  Mr.  Richards^  and  Mr.  Pembertan,  for  the  bill. 
The  ground  of  this  bill  is  quia  timet ;  to  guard  against  the  possible 
accident  of  such  a  man,  as  this  Defendant  appears  to  be,  getting  in- 
stitution ;  which  may  be  obtained,  before  it  is  possible  to  take  the 
steps  necessary  to  prevent  the  effect  of  this  presentation  ;  which  will 
entitle  him  to  institution,  unless  cause  is  shown.  Sup- 
pose, the  *  Plaintiff  should  be  dead  at  the  time  of  the  [*  825] 
avoidance  ;  having  left  an  infant  child  ;  who  could  not  rep- 
resent the  case  to  the  Bishop. 

Lord  Chancellor  [Loughborough].  No  Bishop  will  institute 
upon  such  a  presentation.  Every  purpose  of  this  bill  will  be  an- 
swered by  sending  it  to  the  Bishop.  If  the  case  is,  as  represented 
by  the  bill,  no  bishop  will  institute  this  gentleman  either  to  this  or 
any  other  living. 

The  Demurrer  was  allowed. 

There  aie,  no  doabt,  cases  in  which  a  bill  will  hold  for  the  deliverer  up  of  an 
instrument  which  might  throw  a  cloud  over  the  plaintiflTs  title,  though  it  could  be 
used  with  effect  for  no  other  purpose ;  see,  ante^  note  1  to  Cdman  v.  SarreU^  1  V. 
50 ;  but  mbconduct  in  obtaining  the  presentation  to  an  ecclesiastical  benefice,  if 
not  amounting  to  positive  fraud,  seems  to  be  a  question  properly  within  the  juris- 
diction of  the  diocesan ;  and  it  was  on  this  ground,  probably,  that  the  demurrer  in 
the  present  case  was  aUowed.  There  are  many  acts  which  the  law  confides  to  a 
bishop,  to  execute  them,  not  as  judicial,  but  as  domestic  acts.  Heys  v.  Exeter 
CoUegej  Oxfordy  13  Ves.  345.  When,  however,  a  difficult  point  of  law  arises  as 
to  the  validity  of  a  presentation,  it  is,  unquestionably,  competent  to  the  Court  of 
Chancery  to  issue  an  injunction  to  stay  institution.  Mamty  General  v.  The 
BishopofLUchfieH5  Ves.  830. 
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Where  by  neglect  the  namber  of  trustees  in  a  trust  to  present  to  a  Living  was 
not  filled  up  at  the  time  of  an  avoidance,  the  Court  would  not  by  injunction 
prevent  the  effect  of  a  presentation  under  the  legal  title  of  the  heir  of  the  sur- 
viving trustee,  without  a  special  ground :  but  the  Court  will  take  care  as  to  the 
future,  that  the  trust  shall  be  properly  filled  up. 

The  statute  7  Ann,  c.  18,  enacting,  that  the  interest  of  the  patron  of  an  advowsos 
shall  not  be  displaced  by  usurpation,  is  not  retrospective,  [p.  828.] 

Titie  by  estoppel,  [p.  831.] 

Bt  an  order  made  in  this  cause  on  the  2d  cS  July  1795  an  in- 
junction, which  had  issued  to  restrain  the  Defendants  Edward  Folej 
and  his  wife  from  proceeding  at  law  until  answer  and  farther  order 
in  an  action  of  Quare  impedit,  was  ordered  to  extend  to  stay  trial ; 
and  an  injunction  was  also  directed,  to  restrain  the  Bishop  from  in- 
stituting Thomas  Philip  Foley  to  the  vicarage  of  Womborne  and 
Trysail  in  the  county  of  Stafford ;  and  an  inquiry  was  directed,  in 
whom  the  estate  in  the  advowson  was  vested. 

The  IMaster's  Report  certified  the  following  state  of  facts. 

Sir  John  Wolkston  by  his  will,  dated  the  15th  of  April  1658, 
devised  to  eight  persons  and  their  heirs  the  donation  and  parsonage 
of  the  rectory  of  Womborne  and  Chapel  of  Trysail ;  and  desired 
their  care  to  present  a  learned,  painful  preacher,  honest  in  life  and 
conversation,  to  the  said  Living,  as  often  as  it  should  be  void-; 
whereby  soub  may  be  gained  to  Christ ;  and  he  directed,  that  the 
three  last  survivors  should  make  choice  of  new  trustees  to  be  added 
to  them  successively  to  present.  The  testator  died  in  1658.  In 
1662  John  Dolman  was  instituted  upon  the  presentation  of  the 
trustees. 

By  indentures,  dated  the  1st  of  February  1692,  between  John 
Hodgetts  and  Henry  Stone,  grandson  and  heir  of  Henry  Stone,  the 
surviving  trustee,  of  the  first  part,  the  church-wardens,  of  the  second 
part,  and  seven  persons,  as  trustees,  of  the  third  part ;  re- 
[*826]  citing,  *that  a  Quare  impedit  was  depending  between 
Hodgetts  and  Stone,  the  latter  claiming  as  heir  of  the  sur- 
viving trustee ;  and  the  title  of  Sir  John  Wollaston  being  under 
some  conveyance  from  the  ancestor  of  Hodgetts ;  who  claimed  the 
advowson  as  his  right  and  inheritance,  and  presented  William  Mould, 
the  incumbent ;  and  stating  an  agreement  for  the  renewal  of  the 
trusts  of  the  will,  and  that  Mould  should  resign,  and  John  Hilman, 
presented  by  Stone,  should  waive  his  ri^ht ;  it  was  witnessed,  that 
Stone  and  Hodgetts  conveyed  to  seven  trustees  and  their  heirs,  to 
hold  subject  to  the  uses  of  the  will,  and  to  the  intent  to  present 
John  Newey ;  and  it  was  agreed,  that  if  Stone  should  farther 
prosecute  his  Qiiare  impedit,  the  grant  thereby  should  be  void  ; 
and  in  case  the  church-wardens  or  some  other  person  should  not 
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by  the  advice  of  Counsel  eflfectually  endeavor  to  cause  the  trust 
to  be  renewed  within  ten  years,  then  the  trusts  of  the  deed  were 
to  cease. 

The  Master  stated,  that  he  did  not  find,  that  the  trust  was  ever 
revived  within  that  time.  The  deed  was  executed  only  by  Hodgetts 
and  one  of  the  church-wardens,  and  not  by  Stone. 

Stone  by  his  wiU,  dated  the  20th  of  February  1703,  made  a  gen- 
eral devise,  in  trust  to  permit  his  sister  Mary  Stone  and  her  heirs  to 
take  to  her  own  use  the  rents,  issues,  and  profits :  but,  if  she  should 
at  any  time  be  minded  to  dispose  thereof,  then  the  trustee  Stone 
was  to  have  the  first  refusal.  Mary  Stone  married  William  Dare. 
By  indentures,  dated  the  11th  of  August  1738,  between  Sussex 
Dure,  son  and  heir  of  William  Dare  and  Mary,  his  wife,  deceased, 
sister  and  heir  and  sole  executrix,  devisee  and  residuary  legatee,  of 
Henry  Stone,  of  the  first  part,  and  John  Hodgetts,  grandson  and 
heir  of  John  Hodgetts  aforesaid,  of  the  second  part ;  reciting  the 
indentures  of  February  1192,  the  presentation  and  institution  of 
Newey,  his  resignation,  and  upon  that  the  presentation  by  the  trus- 
tees of  William  Fox ;  who  died  about  thirteen  years  before  the  date 
of  the  indentures ;  upon  whose  death  Rowland  Pudsey,  son  and 
heir  of  Thomas  Pudsey,  the  surviving  trustee  in  the  said  indentures, 
with  Samuel  Short  deceased  and  Ann,  his  wife,  surviving  daughter 
of  Samuel  Stone,  the  youngest  son  of  Henry  Stone  the  grandfather, 
presented  Cornelius  Jesson ;  and  also  reciting,  that  the  church-ward- 
ens had  not  done  any  act  to  compel  Hodgetts  or  Stone  to  convey, 
(&c. ;  whereby  their  heirs  were  restored  to  their  respective 
titles;  Sussex  Dare  *for  ending  all  suits,  &c.  and  in  [*827] 
consideration  of  17/.  2s.  paid  by  Hodgetts,  granted,  &c. 
to  the  use  of  Hodgetts,  his  heirs  and  assigns. 

Upon  the  24th  of  November  1756  Hodgetts  presented  Joseph 
Honeyborne ;  who  died  incumbent  upon  the  24th  of  April  1794. 
The  Defendant  Eliza  Maria  Foley  is  the  daughter  and  heir  of 
Hodgetts ;  and  she  and  her  husband  Edward  Foley  upon  the  7th  of 
June*  1794  presented  Thomas  Philip  Foley:  and  by  indentures, 
dated  the  18th  of  June  1794,  Mr.  and  Mrs.  Foley  conveyed  to  nine 
persons  and  their  heirs  upon  the  trusts  of  the  will  of  Sir  John  Wol- 
laston.  The  Master  therefore  is  of  opinion,  that  the  legal  estate 
was  vested  in  Mr.  Foley  and  his  wife  and  the  said  trustees ;  unless 
the  Court  should  be  of  opinion,  that  by  virtue  of  the  two  usurpa- 
tions, in  1695  by  the  trustees  under  the  indentures  of  1792,  and  by 
Rowland  Pudsey,  alleged  to  be  the  heir  of  the  survivor  of  the 
trustees  in  that  deed,  with  Samuel  Short  and  Ann  his  wife,  in  said 
last-mentioned  presentation  described  as  daughter  (1)  and  heir  at 
law  of  Henry  Stone  the  grandchild,  in  1725,  were  a  bar;  and  pre- 
vented Sussex  Dare  from  conveying  the  legal  estate  to  Hodgetts  by 
the  deed  of  August  1738. 

(1)  This  description  is  not  conrect    By  the  deed  of  1738,  she  is  stated  as  the 
daughter  of  Samuel  Stone,  the  youngest  son  of  Henry  Stone,  the  grandfather. 
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The  information  was  at  the  relation  of  the  churchwardens,  and 
Samuel  Peach,  the  heir  at  law  of  Pudsey,  and  the  Reverend  James 
Atcherley,  presented  by  Peach,  against  the  Bishop  and  Edward  Fo- 
ley and  his  wife,  and  the  Reverend  Thomas  Philip  Foley ;  and  the 
prayer  was,  that  the  trusts  of  the  will  may  be  executed,  and  revived 
and  renewed,  according  to  the  said  agreement ;  that  new  trustees 
may  be  appointed  ;  that  Mr.  Atcherley  may  be  instituted :  and  that 
the  Bishop  may  be  restrained  from  instituting  Mr.  Foley. 

The  Solicitor  General  [Hon.  S.  Perceval]  (I)  and  Mr.  Richards^ 
for  the  relators.  Previously  to  the  Statute  of  Queen  Anne  (2)  a 
usurpation  of  a  presentation  did  at  common  law  defeat  the  posses- 
sion of  the  owner  of  the  advowson,  and  put  him  to  his  right.  Hen- 
ry Stone  being  out  of  possession,  and  put  to  a  mere  writ  of  right  of 
advowson,  that  right  could  not  be  the  subject  of  devise:  therefore 
it  descended  to  his  heir  at  law,  not  now  before  the  Court.  The  old 
law  upon  this  subject  is  stated  by  Lord  Coke  (3).  The 
[*828]  Statute  was  made  to  *  correct  the  inconveqience.  But 
this  was  before  the  Act.  These  Defendants  claim  the  legal 
estate  under  the  will  of  Stone ;  which  claim  cannot  be  supported. 
Even  if  Mr.  and  Mrs.  Foley  should  happen  to  hold  the  legal  estate 
by  accident,  your  Lordship  would  not  let  them  take  advantage  of 
that  accident  to  carve  oat  a  family  interest,  and  appoint  trustees  out 
of  their  own  family,  instead  of  applying  to  this  Court,  to  have 
trustees  appointed,  to  look  generally  to  the  trusts  of  the  will.  The 
Court  will  not  now  confirm  this  appointment  of  trustees  by  Mr. 
Foley,  pending  the  litigation.  These  trustees  are  not  appointed  by 
the  Court,  nor  according  to  the  will. 

K  Mr.  Mansfield^  and  Mr.  Scafe,  for  the  Defendants.  It  is  impos- 
sible to  entertain  any  doubt,  that  the  legal  estate  is  in  Mrs.  Foley  ; 
and  as  to  the  rest  of  the  case  there  is  no  ground  for  this  Court  to 
interpose.  This  trust,  as  it  is  called,  is  not,  as  supposed,  to  present 
a  person  elected  by  the  parishioners,  or  proposed  by  any  other  per- 
son ;  but  is  simply  left  to  the  discretion  of  these  parties,  subject  only 
to  that  obligation,  imposed  upon  every  one,  who  holds  a  living,  to 
present  a  proper  person.  As  to  the  question  of  usurpation  intro- 
duced by  the  Report,  such  a  question  has  never  been  heard  of  in 
Westminster-Hall  since  the  Statute.  Previously  to  the  Statute  the 
usurpation  displaced  the  right ;  and  no  possessory  action  could  be 
brought :  and  to  remedy  that  mischief  the  Statute  was  passed.  I 
do  not  know,  that  the  point,  whether  the  Statute  would  apply  to  a 
previous  usurpation,  has  ever  been  determined :  but,  if  necessary,  I 
should  contend,  that  from  the  moment  that  Statute  passed,  both  by 
the  intent  and  words,  no  usurpation,  whether  previous  or  subsequent, 
should  affect  the  patron's  right :  the  object  being  to  put  an  end  to 
usurpation. 

Lord  Chancellor  [Loughborough].     It  has  been  determined,  I 

(1)  The  Honorable  Spencer  Perceval. 
(3)  7  Ann,  c.  18. 
(3)  Ca  Lit  344. 
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think,  that  the  Statute  has  no  introspect.  That  was  determined  in 
a  Quart  impedit  between  the  Duke  of  Dorset  and  Sir  Thomas  Spen- 
cer Wilson  at  the  assizes  for  the  oounty  of  Sussex.  The  objection 
was  taken  by  Mr.  Knowler ;  and  \¥as  a  surprise  upon  every  one  : 
but  it  prevailed.  I  dare  say,  no  writ  of  right  of  advowson  has  been 
brought  since  the  Statute. 

For  the  Defendants.  But  in  this  case  there  was  no  usurpation 
till  aAer  the  Statute.  Upon  the  dispute  between  the  heir 
of  the  *"  surviving  trustee  and  Hodgetts,  the  ancestor  of  [*829] 
Mrs.  Foley,  each  presenting,  a  settlement  took  place  in 
1692  ;  under  which  a  trust  was  created  to  present  Newey.  That 
deed,  as  it  happens,  was  never  executed  by  Stone,  in  whom  the 
legal  estate  was.  It  was  to  be  void,  if  the  trust  was  not  renew- 
ed in  ten  years.  But  that  deed  was  acted  upon.  The  trustees  pre- 
sented Newey.  Can  it  possibly  be  said,  Uiat  presentation  of  the 
person  agreed  upon  to  be  presented  by  the  trustees  was  an  usurpa- 
tion ;  which  must  be  without  the  consent  of  the  rightful  patron  ? 
He  was  presented  by  the  nomination  of  Stone,  Hodgetts  and  all 
.parties.  He  resigned  long  within  the  ten  years :  and  the  trustees,  also 
within  that  period,  presented  Fox.  These  presentations  must  be 
taken  to  be  with  the  consent  of  Stone ;  and  therefore  the  deed, 
though  not  regularly  executed  by  him,  was  clearly  acted  upon  ;  and 
there  was  no  usurpation.  Then  in  1738  the  conveyance  was  made 
to  Hodgetts,  not  by  a  title  under  the  will  of  Stone,  as  suggested, 
but  by  Sussex  Dare  and  his  wife,  by  the  heir  at  law  of  Stone.  In 
1756  Hodgetts  presents :  so  that  he  was  in  possession.  Having 
presented  be  could  hold  against  all  the  world.  Who  could  turn 
him  out  of  possession  ?  The  l^al  estate  therefore  is  now  undoubt- 
edly in  Mrs.  Foley  ;  and  then  the  question  is,  whether  there  is  any 
reason  for  the  Court  to  interpose  at  the  instance  of  these  relators, 
some  inhabitants  of  the  parish,  and  Peach,  who  has  no  possible  right, 
representing  himself  as  the  heir  of  the  surviving  trustee  under  the 
deed  of  1692 ;  which  was  never  executed ;  and  if  it  had  been,  would 
have  been  void  at  the  end  of  ten  years ;  because  the  trust  was  not 
renewed. 

The  Solicitor  Generaly  [Hon.  S.  Perceval]^  in  reply.  First,  the 
legal  estate  is  not  now  in  Mrs.  Foley :  2dly,  the  case  is  now  proper- 
ly before  the  Court ;  who  will  take  care  to  have  proper  trustees  ap- 
pointed. The  object  of  the  testator  is  one  the  Court  will  not  be  in- 
clined to  disappoint ;  that,  instead  of  this  discretionary  power  in  the 
person,  who  should  by  accident  be  heir  at  law,  there  should  always 
be  a  certain  number  of  trustees ;  whose  discretiori  should  be  exer- 
cised. With  respect  to  the  usurpation,  the  words  of  the  Act  are  fu- 
ture. Though  Stone  was  intended  to  be  a  party  to  the  deed,  it 
does  not  appear,  that  he  was  consulted.  Whatever  might  have 
been  his  intention,  even  if  it  was  ascertained,  that  he  had  given 
directions,  he  might  have  withdrawn  his  consent;  and  not  hav- 
ing executed,  they  usurp  upon  his  right  as  much  as  if  he  was 
never  intended  to  be  a  party..     The  presentations  of    Newey 
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and  Fox  therefore  were  both  usurpations  upon  his  right;  which 
he  never  had  conveyed  to  the  persons  making  those  presentations. 
It  is  then  supposed,  that  if  this  was  a  usurpation,  it  is  done  away 
by  the  joining  of  the  heir  at  law.  But  if  this  was  merely  turned  to  a 
right,  it  was  no  more  competent  to  transfer  such  right  by  deed  than 
by  win.  The  policy  of  the  old  law  did  not  permit  a  transfer  of 
rights  of  action  in  either  way.  Consequently  this  conveyance  from 
the  heir  at  law  of  Stone  did  not  convey  that  right  of  action.  That 
the  conveyance  was  subsequent  to  the  Statute  is  of  no  consequence : 
for  if  the  Statute  has  no  relation,  there  were  no  means  of  enabling 
the  party,  who  had  that  right,  to  transfer  it  by  deed.  Then  as  to 
the  presentation  by  Hodgetts  in  1756,  that  possession  again  .was 
gained  by  usurpation  ;  and  as  he  only  gained  the  possession,  a  writ 
of  right  may  be  brought  The  deed  conveys  nothing.  The  right 
remains  just  the  same,  as  if  Hodgetts  had  not  made  his  usurpation. 
With  respect  Jto  the  relators,  it  is  difficult  to  sustain  the  claim  of 
Peach  ;  but  the  church-wardens  have  an  interest  on  behalf  of  the 
parishioners  to  have  the  trust  as  to  this  advowson  properly  executed, 
as  intended.  The  Court  also  will  take  care  of  this  public  trust 
brought  before  them. 

Lord  Chancellor  [Loughborough].  The  question  now  before 
the  Court  is  only  u|x>n  the  injunction,  which  was  granted  to  stay 
the  institution :  there  being  presented  on  the  part  of  Mr.  Foley  one 
clerk,  and  on  the  part  of  the  relators  another.  Upon  the  reference 
to  the  Master,  I  think,  as  at  present  advised,  the  doubt  suggested 
by  the  Master  is  not  well  founded.  1st,  As  to  the  usurpations  in 
1792  and  1795:  if  I  were  of  opinion  with  the  Solicitor  General's 
argument,  which  is  very  ingeniously  put,  I  must  let  it  go  to  be 
tried;  for  whether  the  acts  were  under  title  or  by  usurpation  is 
matter  to  be  pleaded  at  law ;  and  the  plea  would  be,  that  there  was 
no  usurpation ;  but  the  presentations  were  with  the  assent  of  the 
true  patron.  That  is  issuable;  and  the  Jury  in  the  Quare  impedit 
might  find  so  ;  and  then  there  would  be  no  usurpation.  It  is  true, 
that  the  patron  did  not  join  in  the  deed.  He  might  have  been  made 
a  party  without  his  knowledge :  but,  if  he  only  assented  to  the 
arrangement,  and  there  is  great  probability  that  he  did,  u|x>n  the 
face  of  the  deed,  his  clerk,  who  was  instituted,  giving 
[*  831]  *  up  the  living,  the  other,  who  was  also  presented,  agree- 
ing to  withdraw,  and  a  third  person  being  appointed  by 
agreement,  if  that  was  found  by  the  Jury,  there  would  be  no  usur- 
pation. But  if  there  was  a  usurpation,  the  effect  of  it  is  only  to 
turn  it  to  a  mere  right.  A  mere  right  cannot  be  the  subject  of  con- 
veyance, or  pass  by  the  will :  but  it  descends ;  and  the  title  is  made 
under  the  heir  at  law  of  Stone,  supposed  at  that  time  the  true 
patron.  Then  what  follows  ?  The  heir  conveys  in  1738.  That,  I 
agree,  would  be  a  conveyance  of  a  mere  right;  supposing  the 
usurpation  antecedent  to  the  Statute ;  and  it  would  not  avail  as  a 
conveyance ;  but  then  the  person,  to  whom  it  is  conveyed,  enters  ; 
and  makes  a  presentation  afterwards.     The  consequence  is,  that  the 
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conveyance  from  the  heirs,  though  it  does  not  operate  as  a  convey- 
ance, is  an  estoppel  to  the  heir ;  and  being  an  estoppel  to  the  heir, 
all  the  world  is  estopped ;  and  a  complete  title  is  gained.  There- 
fore I  conclude  the  legal  estate  is  in  Mrs.  Foley. 

Then,  upon  what  ground  am  I  to  interfere  now,  to  prevent  the 
operation  of  the  legal  title,  to  prevent  the  Bishop  from  instituting 
upon  the  presentation  under  that  title  ?  It  is  said,  with  great  foun- 
dation, this  trust  ought  to  be  filled  up :  but  if  an  avoidance  happens, 
before  the  trust  is  filled  up,  the  trustee  executes  the  duty  by  pre- 
senting a  proper  person.  If  there  is  any  objection  to  the  clerk 
presented  by  him,  if  he  presented  for  emolument  to  himself,  the 
Court  should  interfere.  But  it  would  be  very  inconvenient,  if  I 
were  to  hold,  that  there  can  be  no  presentation,  till  the  number  is 
filled  up,  when  by  negligence  it  has  happened,  that  the  number  is 
not  filled  up.  If  three  trustees  remained,  I  could  not  prevent  their 
choice  of  new  trustees  to  be  added  to  them,  to  present.  A  lapse 
might  incur.  The  filling  up  the  trustees  might  take  up  a  consider- 
able time.  But  I  agree,  this  is  not  a  proper  act  of  Mr.  Foley,  the 
trust  being  reduced  to  his  wife.  The  Court  ought  to  control  the 
appointment  of  trustees :  but  that  is  not  matter  for  decision  now. 
It  is  no  ground  for  continuing  this  injunction ;  and  I  must  hold,  that 
for  this  turn  Mr.  Foley  has  properly  presented.  When  the  cause 
comes  on,  it  will  be  proper  to  refer  it  to  the  Master  to  appoint 
trustees. 

Dissolve  the  injunction ;  and  let  the  remainder  of  the  cause  stand 
over.  

1.  Ths  miflconduct  of  the  presentee  to  a  living  does  not  authorize  a  Coort  of 
Equity  to  interfere  with  what  is  peculiarly  the  province  of  the  bishop;  see  the 
note  to  the  last  case. 

2l  There  is  a  clear  right  in  the  Attorney  General  to  have  the  number  of  the 
trustees  who  are  to  present  to  a  living,  which  is  at  all  in  the  nature  of  a  chari^, 
regularly  filled  up.  Momey  GeneraTv.  JWwcom&e,  14  Yes.  12;  WUmm  v.Denmr 
aony  AmbL  87 ;  thvia  v.  /enitfw,  3  V.  &  B.  1^.  But  though  Uie  number  may  be 
incomplete  or  inefficient,  the  Court  of  Chancery  will  not  allow  a  trust  to  be  de- 
feated by  the  negligence  or  the  Hulure  of  the  trustees  who  ought  to  execute  it ; 
see,  anie^  not#2  to  BuU  v.  Fbn^,  1  V.  270,  and  note  4  to  Moggridge  v.  Thad^ 
wU,  1  v.  464. 
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ways  of  taking  it,  as  between  the  two  estates ;  either  to  consider  all 
the  bills  as  struck  out  of  the  case  entirely,  as  issued  for  a  bad  pur- 
pose, like  gambling  transactions,  &c.  upon  which  there  could  be  no 
proof;  or  to  consider  them  all  as  good  bilb.  I  do  not  see,  that 
there  is  a  middle  course. 

March  20.     The  order  was  pronounced,  that  the  petitioners  should 
be  at  liberty  to  prove  the  cash  balance  only. 

Sex  notes  2  and  4  to  Ex  parte  Widker,  4  V.  373. 


CHAMBERS  v.  GOLDWIN. 
[RoLL8« — 1801,  March  31,  akd  seyxeal  days  fexcbdibo.] 

Under  a  conveyance  of  a  West  India  estate,  in  effect  a  mortgage,  though  expressed 
as  a  trust,  an  assignee  was  held  liable  to  account  as  a  mortgagee,  and  not  en- 
titled to  charge  as  trustee  or  agent  (a)  Therefore  the  aooovmts,  settled  with 
the  executors  of  the  mortgagor  since  nis  death  in  1791,  were  declared  not  to 
be  copsidered  settled:  the  prior  accounts  to  stand ;  with  liberty  to  surcharge 
and  falsify ;  but  not  farther  oack  than  1785. 

A  strong  ground  necessary  to  set  aside  settled  accounts ;  or  enor,  to  surcharge 
and&l8ify,(6y[p.837.] 

Tristram  Ratgliffe,  seised  in  fee  of  a  plantation,  called  Green- 
wich, and  other  premises  in  the  idand  of  Jamaica,  by  indentures, 
dated  the  11th  of  August,  1781,  reciting,  that  Theodore  Foulks  had 

(a)  A  mortgagee  may  charge  for  the  expenses  of  a  bailiff  or  receiver,  when  it 
becomes  necessary  to  employ  one ;  but  he  is  not  entitled  to  make  any  charge,  by 
way  of  commission,  for  his  own  trouble  in  managing  the  property  and  collecting 
and  receiving  the  rents.  4  Kent,  (5th  ed.)  166 ;  Ikari»  v.  beruhf,  4  Madd.  d5 ; 
Oorib  V.  JRobKrw,  6  Dana,  350. 

This  rule  has  been  followed  in  New  York,  Moore  v.  Got&le,  1  Johns.  Ch.  385 ; 
and  in  Kentucky,  Bredcenridf^  v.  Brooks^  2  A.  K.  Maish.  339. 

In  Massachusetts  a  comimssion  of  five  per  cent,  has  been  allowed  to  a  mortga- 
gee on  the  amount  of  rents  and  profits  received  by  him  as  a  compensation  for  his 
care  and  trouble  in  receiving  the  same  and  managing  the  estate.  Gihson  v.  Oe- 
hore,  5  Pick.  146 ;  Tudxr  v.  Buffvmy  16  Pick.  4a 

But  if  the  mortgagee  actually  occupies  and  manages  the  estate  himself  he  is 
not  to  be  allowed  for  his  care  and  trouble.    Eaion  v.  Simondty  14  Pick.  9& 

See  Revised  Statutes  of  Massachusetts,  ch.  107,  §  15,  which,  it  is  supposed  by 
Mr.  Chancellor  Kent,  puts  an  end  to  the  allowance  of  any  commission  to  tin 
mortgagee.    4  Kent,  (5th  ed*)  166,  note. 

Disbursements  and  allowances  made  by  a  mortgagee  in  possession  for  condi- 
tion broken,  to  which  the  mortgagor  or  his  assignee  assents,  with  a  full  knowledge 
or  means  of  knowledge  of  all  the  circumstances,  are  to  be  deemed  reasonabk, 
and  must  be  reimbursed.  Caxenove  v.  CSdler^  4  Metcalf,  246.  See  Bredbemidgt 
V.  J?rooib,  3  A.  K.  Marsh.  239. 

(b)  A  person  who  comes  to  unravel  accounts  must  always  point  out  clear  grounds 
for  it  1  Stoiy,  £q.  §  523,  527;  Story,  Eq.  PL  §  800-802;  Tm^or  v.  IkyUn,  2 
Bra  C.  C.  (Am.  ed.  1844,^310,  311 ;  ffUde  v.  Jenkma,  4  Paige,  481.  See  also 
WM  V.  Small,  7  Paige,  573;  aobarl  v.  Jhdiwm,  21  PicL  526;  CkMt  v.  Mah- 
Aai%3How.  343;  Oapp^ddain/t^.  Ikikgnava^  A  Om^  806;  JMIocfcT.Bsyl, 
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advanced  to  and  for  Ratcliffe  divers  sums,  to  the  amount  of  90002. 
currency,  and  had  entered  into  various  engagements  for  him  for 
payment  of  debts ;  and  that  Ratcliffe  had  proposed  to  put  Foulks 
into  immediate  possession  of  the  said  plantation  and  sugar-works  ; 
and  that  the  same  should  continue  in  his  absolute  possession  and 
under  his  sole  management  and  direction,  conveyed,  &c.  to  Foulks, 
his  heirs,  executors,  &.c.  in  trust,  that  he  should  inmiediately  enter, 
and  be  absolutely  possessed,  and  continue  to  manage,  cultivate,  and 
improve,  and  work  the  same,  and  take  the  whole  crops,  rents,  &c. ; 
and  consign  and  sell  the  same,  as  he  should  think  proper,  as  factor, 
but  on  account  and  risk  of  Ratcliffe ;  and  apply  the  money  arising 
from  such  rents,  issues,  and  produce,  first,  in  payment  of  charges, 
commission  to  himself,  as  usually  received  by  trustees,  agents,  and 
attorneys,  acting  for  absentees,  the  commissions  payable  u|x>n  the 
sales,  as  usual  among  merchants  and  &ctors  in  London  or  the  island, 
all  money  to  grow  due  on  account  of  the  execution  of  the  trusts,  and 
the  necessary  supplies  and  contingencies,  &c.  for  the  estate  ;  next^ 
all  sums  of  money  Foulks  should  thereafter  advance  on  account  of 
Ratcliffe  or  for  the  cultivation,  improvement,  &c.  of  the  estate ;  with 
interest  at  6  per  cent. ;  and  to  pay  the  overplus,  if  any,  to  Ratcliffe, 
his  heirs  or  assigns. 

*  By  indentures  dated  the  1st  of  May,  1785,  reciting,  [*'835] 
that  Foulks  had  not  only  appKed  the  rents,  &c.  in  execu- 
tion of  the  trusts,  but  made  several  advances ;  and  that  the  sum  of 
32,0007.  currency  was  due  to  him  on  account  settled,  the  same  plan- 
tation and  others  were  conveyed  to  Foulks ;  in  trust  to  enter  and  be 
in  actual  possession  six  years ;  and  (in  the  same  manner  as  by  the 
former  deed)  to  manage,  receive  and  consign,  the  whole  produce  ; 
in  trust  to  pay  450Z.  a-year  to  Ratcliffe,  and  after  his  death  among 
his  widow  and  children,  during  the  remainder  of  the  six  years,  and 
to  apply  the  residue  in  satisfaction  of  all  expenses,  commissions  for 
himself,  &c.  (as  in  the  former  deed)  ;  3dly,  all  such  sums  as  Foulks, 
his  heirs,  executors,  &c.  should  advance  for  the  cultivation,  improve- 
ment, &c.  and  the  sum  of  32,0002.  and  the  interest ;  and  as  to  the 
surplus  in  trust  for  Ratdiffe ;  with  a  clause  of  redemption,  and  a 
power  to  sell  in  a  year  after  the  determination  of  the  six  years,  if  the 

S  Edw.  293;  PhOipsY.  Bdden,  1  Edw.  1;  SUn^Mon  t.  I^mft,  3  John«.  Ch.  309; 
ISduon  V.  .a^twardj  3  MolL  1. 

A  settled  account  can  be  opened  oaAy  for  fraiid  or  specified  eirors,  which  are 
palpably  and  clearly  proved. 

The  burthen  of  showing  errors  is  on  him  who  receives  an  account  without 
objection.  Baker  v,  BiddU,  1  Bald.  394;  Bambridge  v.  JfUcox,  ib.  596,*  540; 
Cht^pedOaine  v.  Deehenaux,  4  Cranch,  303;  Fonbl.  Eq.  b.3,  ch.  7,  §  6,  note  (n). 
See  also  Locke  v.  .^rmebrongy  2  Dev.  &  Bat  Eq.  147;  WUde  v.  JenkmajA  Paige, 
481 ;  M'Can  v.  (TF^rraU,  1  West  Pari.  Rep.  593,  594 ;  Mumnf  t.  Tolland,  3 
Johns.  Ch.  569;  Endo  v.  Cakkam,  1  Younge,  306;  Honore  v.  Coknetml,  1  J.  J. 
Mai9h.5]7;  Dam*  v.  &>uri«ng,  Taml.  199 ;  Bufioefc  v.  fioyci, 2  Edw. 293 :  Troigf 
v.Hai^l  Hopk.  m;  BmunM  v.  BrowneU.  2  Bxo.  C.  C.(Ain.ed.  1844^)60, 
and  notes. 

See  an  explanation  of  the  terais  '^surcharge"  and  "falsify"  in  1  Story,  Eq. 
Jur.  §  535. 
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whole  sum  of  32,000Z.  should  not  be  paid.      It  was  farther  agreed, 
that  the  accounts  were  to  be  settled  annually. 

By  indentures,  dated  the  23th  of  May,  1787,  reciting  the  former 
deeds,  and  that  the  sum  of  32,000/.  currency  remained  due,  Foulks 
assigned  to  Goldwin.     To  that  deed  Ratcliffe  ^as  not  a  party. 

By  indentures,  dated  the  lOtli  of  February,  1790,  reciting,  that 
upon  account  settled  in  1789  with  Goldwin  the  sum  of  31,299/.  2s. 
lid.  was  due  to  him  from  Ratcliffe,  the  trust  was  prolonged  to  the 
1st  of  May,  1797 ;  till  which  time  it  was  agreed  there  should  be  no 
sale;  the  allowance  to  Ratcliffe  and  his  family  iVas  increased  to 
750/.  a  year ;  and  it  was  agreed,  that  in  future  the  supplies  for  the 
estate  should  be  sent,  and  the  iiiture  crops  shipped  for  Great  Britain 
by  Goldwin. 

In  1791  Ratdifie  died ;  having  devised  his  plantations,  &c.  to  his 
sons,  charged  with  portions  for  his  daughters.  Goldwin  was  ap- 
pointed one  of  his  executors,  trustees,  and  guardians  of  his  children, 
but  he  renounced ;  and  settled  the  accounts  of  the  West  India 
estates  with  the  other  executors. 

The  bill  was  filed  in  1796  by  the  daughter  of  the  testator  and  her 
husband  against  Goldwin  and  the  other  executors  and  the 
[*  836]  two  sons  *  of  the  testator ;  praying,  that  an  account  may 
be  taken  of  the  personal  estate  and  of  what  was  due  to 
Goldwin ;  and  that  he  may  not  be  permitted  to  insist  upon  any  c^ 
the  accounts  settled  with  the  testator  or  with  the  other  executors ; 
and  the  necessary  accounts  as  to  the  real  estate,  and  other  accounts 
arising  out  of  his  management. 

The  Defendant  Goldwin  resisted  opening  the  accounts;  contend- 
ing, that  this  was  a  trust  not  a  mortgage ;  and  insisting  upon  all  the 
benefits  arising  from  the  management  of  the  West  India  estates  as 
trustee  or  agent.  .  The  cause  was  argued  very  fully  upon  the  cir- 
cumstances and  evidence  by  Mr.  RomiUy  and  Mr.  Martin,  for  the 
Plaintiffs,  and  by  Mr.  Piggottj  Mr.  Richards  and  Mr.  Ifait,  fcnr  the 
Defendants. 

March  2Ut.  The  Master  of  the  Rolls  [Sir  Richabd  Pepper 
Arden]  stated  the  case  and  delivered  his  opinion. 

This  case  has  created  in  my  mind  a  considerable  degree  of  doubt 
as  to  the  decree  to  be  made ;  so  as  to  do  justice  to  both  parties ; 
which  from  the  situation,  in  which  the  accounts  must  necessarily 
stand,  may  be  perhaps  extremely  difficult.     The  great  question  is, 
in  what  form,  and  under  what  restrictions,  the  Defendant  is  to  ac- 
count ;  for,  that  he  is  accountable  there  can  be  no  doubt.     I  shall 
begin  only  in  the  year  1781.    At  that  time  Ratcliffe  was  extremely 
involved  in  his  circumstances ;  and  he  conveyed  his  estate  to  Foulks, 
by  a  very  extraordinary  deed,  and  such  as  it  is  impossible  this  Court 
.  can  countenance,  any  farther  than  is  absolutely  necessary  in  order  to 
do  justice  to  the  person,  to  whom  the  estate  was  conveyed  for  the 
purpose  of  paying  the  debts.   Another  deed  was  executed  in  1785  ; 
which  discovers  a  very  unfortunate  circumstance ;  for,  thou^  by 
VOL.  V.  49* 
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the  former  deed  part  of  the  estate  had  been  conveyed  for  the  pur- 
pose of  paying  off  the  sum  of  9000/.  and  every  thing  else,  instead 
of  these  debts  being  paid,  in  the  space  of  four  years  the  debts  were 
increased  to  the  amount  of  32,000/.  currency.  It  is  said,  this  is 
not  a  mortgage,  but  a  trust  I  say  it  is  a  mortgage ;  and  this  is  a 
way  of  paying  a  mortgage,  that  this  Court  will  look  at  with  very 
jealous  eyes.  In  1787  the  present  Defendant,  without  the  assent 
certainly  of  Ratcliffe,  purchases  Foulks's  interest  in  the 
estate  under  these  deeds :  but  in  ^  1790  Ratcliffe  confirms  [*  837] 
that  deed  by  another  conveyance  in  almost  the  same  words 
and  with  the  same  powers.  7he  only  difference  is  increasing  the 
annual  sum  payable  to  himself  from  450/.  to  750/.  a  year.  In  1791 
he  died. 

The  only  question  is,  in  what  manner  these  accounts  shall  be 
taken.  The  Defendant  insists,  he  regularly  settled  accounts  with 
Ratclifie  in  his  life-time,  and  that  they  are  not  now  to  be  impeached : 
but  he  admits,  he  has  availed  himself  of  all  the  powers  in  the  deed, 
and  made  all  those  charges,  that  it  was  competent  to  him  to  make : 
namely,  6  per  cent,  commission  upon  all  the  money  advanced  by 
him,  and  also  commission  upon  the  receipts  and  payments ;  as  a 
mere  trustee,  agent,  or  attorney,  having  no  other  interest  than  that, 
would  have  charged.  On  the  other  hand  it  is  said,  this  deed  was 
taking  advantage  of  the  circumstance  of  having  a  distressed  man  for 
his  debtor ;  taking  possession  of  hb  estate ;  and,  though  not  calling 
it  a  mortgage,  taking  possession  as  a  mortgagee  in  fact,  though 
under  the  name  of  trustee  ;  and  that  he  is  entitled  to  such  charges 
only  as  a  mortgagee  could  make. 

The  Act  of  Assembly,  though,  I  think,  I  could  make  the  decree 
without  it,  very  wisely  goes  on,  after  settling  the  terms  to  be  allowed 
for  an  agent,  to  enact,  that  no  mortgagee  in  possession  shall  be  enti- 
tled to  any  commission  for  his  management  or  transactions,  except 
what  shall  be  paid  by  him  to  the  factor  for  such  commission.  They 
knew,  and  every  one,  who  attends  the  Cockpit,  must  see,  the  great 
advantage,  that  results  from  the  possession  taken  under  a  mortgage 
of  a  West  India  estate,  having  all  the  consignments,  &c.  There- 
fore they  made  that  provision.  It  is  said  for  the  Plaintiffs,  that  not- 
withstanding the  stipulations  of  the  deed  it  is  contrary  to  equity  and 
good  conscience,  that  the  Defendant  should,  be  permitted  to  avail 
himself  of  all  the  powers  given  by  it.  First,  as  to  these  being  set- 
tled accounts,  if  I  am  of  opinion,  that  under  the  circumstances  he 
ought  not  to  be  entitled  to  charge  commission,  the  facts  proved  are 
fully  sufficient  to  entitle  them  to  surcharge  and  fabify ;  for  unques- 
tionably the  accounts  settled  allow  that  commission.  It  b  totally 
unnecessary  to  enter  into  that ;  admitting,  that,  where  there  are  set- 
tled accounts,  you  must  show  something  strong,  to  impeach  the 
account,  or  error,  so  as  to  set  it  aside  in  one  case,  or  to 
surcharge  *  and  falsify  in  the  other.  I  do  not  mean  to  [*  838] 
take  thb  up  before  1785 ;  though  perhaps  doubts  may  be 
entertained,  whether  the  sum  of  32,000/.  currency  was  due  at  that 
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time.  Yet  I  am  not  called  upon  or  justified  in  going  beyond  that, 
or  to  unravel  the  accounts  before  that  period.  It  would  be  going 
back  a  great  many  years ;  and  would  certainly  lay  the  Defendant 
under  great  difiiculties ;  if  I  were  to  unravel  that,  which  Ratcliffe 
did  acknowledge  under  his  hand  to  be  the  state  of  the  account 
with  Foulks :  but  it  is  perfectly  clear,  that  the  Defendant  Goldwin 
must  consent  to  have  the  account  surcharged  and  falsified,  not  only 
during  his  own  time,  but  also  during  that  of  Foulks.  But  I  do  not 
mean  to  go  beyond  that. 

With  regard  to  the  settlement  after  the  death  of  RatcliflTe,  the 
Defendant  Goldwin  did  a  very  incautious  thing,  without  calling  in 
those  interested  in  the  estate  renouncing  the  probate  of  the  will  him- 
self, for  the  mere  purpose,  as  it  seems  to  me,  of  settling  with  the 
other  executors.  I  consider  this  deed  as  an  oppressive,  improper 
deed,  that  ought  not  to  have  been  made ;  containing  powers,  that 
ought  not  to  be  given,  and  that  no  creditor  ought  to  have  imposed  ; 
and  in  that  light  I  cannot  think,  accounts  settled  with  this  poor  man 
upon  the  footing  of  this  deed  can  be  considered  not  liable  to  be  sur- 
charged and  falsified.  The  Act  of  Assembly  would  be  waste  paper 
if  this  could  succeed  merely  by  his  calling  himself  not  a  mortgagee, 
but  an  attorney,  to  entitle!  himself  to  all  these  charges  for  commis^ 
sion.  It  was  unconscientious.  The  Defendant  was  living  in  Eng- 
land a  great  part  of  the  time,  for  which  he  charges  commission. 
Clearly  he  is  not  to  be  entitled  to  charge  any  commission  whatsoever, 
except  so  much  as  he  paid  to  others.  But  distressed  men  have  not  a 
right  to  call  upon  this  Court  to  go  back  into  accounts  of  several 
years,  and  thereby  lay  persons  under  insuperable  difficulties.  Pur- 
chasing from  Foulks  without  the  intervention  of  Ratcliffe  the  De- 
fendant ought  to  be  obliged  to  account  for  Foulks's  time.  I  am 
rather  inclined  to  think,  he  stands  in  the  shoes  of  Foulks :  but  then 
he  must  account,  as  Foulks  would  have  done.  No  account  is  now 
prayed  against  Foulks ;  and  it  is  some  disadvantage  to  the  Defendant, 
that  Foulks  is  not  before  the  Court.  I  let  him  start  with  the  deed  of 
1785  ;  but  giving  him  credit  for  32,000/.,  as  being  due,  he  has  no 

reason  to  complain. 
[*  839]         The  decree  declared,  that  the  accounts  settled  with  Rat- 

cliffe  are  not  to  be  unravelled :  but  that  the  Plaintiffs  should 
have  liberty  to  surchaige  and  falsify  from  the  date  of  the  deed  1785 ; 
and  that  the  accounts  settled  with  the  executors  are  not  to  be  con- 
sidered settled ;  and  that  Foulks  and  Goldwin  are  not  entitled  to 
commission  or  agency,  except  so  far  as  they  have  paid  any  money  in 
respect  thereof  (1).  

[This  case  was  heard  affain  on  appeal,  9  Ves.  254 :  and  as  to  a  distinct  point, 
lives.!.]  -^  r-  r— 

1.  That  upon  an  application  for  leave  to  surcharge  and  falsify  settled  accounts, 
specific  errors  must,  as  a  general  rule,  be  expressly  pointed  out;  see,  onlf,  note  ] 

(1)  See  this  decree  varied  on  appeal,  pody  vol.  ix.  254.  Lord  TrimkaUm  v. 
Hamill,  1  Ball  6l  Beat  377 ;  and,  as  to  the  limitation  of  accounts,  the  note,  onle, 
499,  and  notes. 
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to  MaUhtw9  V.  Wiattwynf  4  V.  118;  and  thata  recital  in  the  aasignment  of  a  mort- 
{[age  will  not  bind  the  mortgagor,  unless  he  was  a  party  to  the  mortgage,  or  (as 
m  the  principal  case)  subsequently  approved  the  representation  niade  by  the 
assignor;  see  note  2  to  the  case  before  referred  to. 

2.  In  conformity  with  the  doctrine  of  the  principal  case, — that  a  mortgagee 
must  not  stipulate  for  any  collateral  advantage ;  it  has  been  determined,  that  a 
condition  for  possession  of  lands,  to  be  accounted  for  at  an  undervalue,  in  dis- 
charge of  a  loan,  is  usurious  and  invalid:  Monmy  v.  d^DtOj  1  Ball  &  Beat  113: 
see  also  Drtw  v.  Pother,  1  Sch.  &  Lef.  194,  and  QubhmB  v.  Crttd^  2  Sch.  &  Lef. 
218,  that  a  lease  granted  in  consideration  of  a  loan  to  the  lessor  cannot  stand. 
And  an  original  stipulation,  at  the  time  when  money  is  lent  on  mortgage,  that  all 
arrears  of  interest  which  may  afterwards  accrue,  shall  be  turned  into  principal,  is 
void:  see,  cmJU^  note  2  to  Margan  v.  Maihar,  2  V.  15:  neither  can  a  mortgagee 
claim  to  be  paid  as  a  receiver;  nor  if  he  enter  into  possession  can  he  universally 
and  under  ail  circumstances,  appoint  a  receiver  with  a  salary.  Dams  v.  Derubf,  3 
Mad.  173;  LaaigOafft  v.  fVntru^  10  Yes.  405.  The  nature  of  West  Indian  prop- 
erty, however,  may  entitle  this  last  principle  to  a  distinct  consideration;  see  the 
note  to  Morris  v.  Elmty  I  V.  139. 

3.  With  respect  to  the  general  rules,  as  to  allowing  interest  on  a  legacy,  by 
way  of  maintenance  for  an  infant  legatee,  to  which  the  testator  stood  in  the  rela- 
tion of  a  parent,  or  in  loooparenJtiB;  see  note  2  to  Crickett  v.  Dolbyf  3  V.  10 ;  and 
the  notes  to  Greenwell  v.  dAreentoeUj  5  V.  194. 
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ExxcuTDRs  under  the  circumstances  charged  with  a  loss  by  neglecting  to  call  in 

money,  lent  by  the  testator  upon  bond,  (a) 
Executors  ought  not  without  great  reason  to  permit  money  to  remain  upon  personal 

security  longer  than  is  absolutely  necessary,  [p.  844.] 

The  testator,  after  giving  some  legacies,  bequeathed  the  residue 
of  his  estate  to  the  Plaintiff  Mrs.  Powell,  then  an  infant,  in  case  she 
should  attain  the  age  of  twenty-one ;  with  a  limitation  over  upon 
her  death  under  that  age  ;  and  appointed  the  Defendant  Evans  and 
James  his  executors.  The  testator  died  in  1792.  At  the  time  of 
his  death  part  of  his  personal  estate  was  out  upon  personal  security  ; 
and  one  sum  of  3002.  upon  the  bond  of  Charles  Price  as  principal, 
and Roberts,  as  surety.    The  executors  did  not  call  in  the 

(a\  2  Williams,  Executors,  (2d  Am.  edO  1884,  el  $eq.,  1290,  1291 ;  Moyle  v. 
Mcyle^  2  Russ.  &  My.  710 ;  Buxion  v.  Bvxton^  1  Mylne  &  Cr.  88 ;  Ram  on 
Assets,  ch.  38,  §  1,  p.  495,  496 ;  2  Story,  Eq.  Jin-.  §  1274 ;  TMs  v.  CarpenUr,  1 
Madd.  290 ;  Braxer  v.  Oark,  5  Pick.  96. 

This  subject  of  the  duty  of  executors  to  call  in  debts  due  the  testator  was  veiy 
much  discussed  in  SehuUz  ▼.  Piiiver,  11  Wendell,  361.  See  also  Lowson  v.  Gg^- 
kmd^  2  Bro.  C.  C.  (Am.  ed.  1844,)  156,  157,  and  notes ;  JRofrttuon  v.  Harris^  I 
Hayes  &.  J.  412;  frithertpoan  v.  M'CdUa,  3  Desaus.  245;  2  Stej^ens,  N.  P. 
1866, 1867. 

And  the  case  is  stronger,  if  the  executor  is  himself  the  author  of  the  improper 
investment ;  as  upon  personal  security,  or  an  unauthorized  fund.  2  Stephens,  N. 
P.  1867 ;  SmUh  v.  SmUk,  281,  441 ;  2  Story,  Eq.  Jur.  §  1274.  See  HaU  v.  Cusk- 
ing,  9  Pick.  395 ;  Lownn  v.  Copdand,  2  Bra  C.  C.  (Am.  ed.  1844,)  156^  note(3); 
Rotdh  V.  H^wdly  ttiife,  3  V.565,  note  {a). 
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money  ;  but  permitted  the  securities  to  remain,  as  they  found  them. 
There  was  no  necessity  for  calling  them  in :  the  legacies,  except  to 
a  trifling  amount,  being  contingent.  The  interest  upon  the  bond  for 
300L  was  regularly  paid  by  Price  to  the  5th  of  August,  1795.  In 
April  1796  he  became  bankrupt.  Until  that  event  no  application 
was  made  by  the  Plain tifis,  who  were  married  in  1794,  to  the  exec- 
utors to  call  in  the  money  out  upon  security  ;  but  afterwards  upon 
an  application  they  proceeded  to  get  in  the  remainder.  NothiDg 
was  ever  received  upon  the  bond  of  Price :  no  dividend  being  made 
under  the  bankruptcy  ;  and  the  surety  having  absconded.  Notwith- 
standing this,  Evans  signed  the  bankrupt's  certificate. 

Mrs.  Powell  having  attained  twenty-one,  the  bill  was  filed 
for  an  account ;  and  under  these  circumstances  the  Master  had 
charged  the  executors  with  the  principal  sum  of  3001.  and  a  year's 
interest  due  upon  the  bond.  The  Defendant  James  took  an  excep- 
tion to  the  report. 

It  appeared  by  the  examination  of  Price,  that  he  had  been  filing 

for  some  time  before  his  bankruptcy ;  that  during  that 

[*  840]     ^  time  he  paid  several  debts ;  for  which  he  was  called  upon ; 

and  he  represented,  that  this  debt,  if  called  for,  might  have 

been  paid.     He  also  stated,  that  at  the  execution  of  the  bond  the 

surety  was  considered  a  responsible  person. 

The  answer,  which  was  not  replied  to,  stated,  that  the  Defendants 
in  conversation  with  the  testator  making  some  objection  to  under- 
take the  office  of  executors,  he  told  them,  they  would  have  nothing 
to  do  but  to  receive  the  interest  of  his  money  out  upon  secarities. 
The  Defendant  Evans  consulted  Mr.  Powell  as  to  signing  the  bank- 
rupt's certificate  ;  who  told  him,  he  might  do  what  he  thought  proper 
about  it.  Evans  then  wrote  to  his  son,  who  was  in  the  profession  of 
the  law  ;  and  upon  his  advice  signed  it  without  any  communication 
with  his  co-executor. 

Mr.  Romilly  and  Mr.  HaU^  in  support  of  the  Exception.  The 
question  is,  whether  this  loss  has  arisen  from  wilful  default  The 
Plaintifls  not  being  entitled  to  the  residue,  until  Mrs.  Powell  attained 
the  age  of  twenty-one,  there  was  no  purpose,  for  which  this  money 
was  to  be  called  in  immediately.  If  it  had  been  called  in,  it  must 
have  been  laid  out  on  other  securities :  but  the  testator  must  have 
intended  the  money  to  remain  on  this  security  ;  which  was  particu- 
larly selected  by  him,  not  merely  a  bond  taken  for  an  antecedent 
debt.  There  is  not  a  circumstance,  showing,  that  the  executors  had 
the  least  reason  to  believe,  the  obligors  were  not  perfectly  solvent 
If  the  executors  are  liable  in  this  instance,  it  must  be  held,  that  ex- 
ecutors are  bound  not  to  sufier  money  placed  out  upon  personal  se- 
curity to  remain  ;  though  there  should  be  nothing  to  induce  them  to 
call  it  in.  The  question  is  of  very  general  importance.  In  this  in- 
stance the  effect  of  a  decision  against  these  executors  will  be  a  very 
great  hardship.  The  will  contains  no  particular  direction.  No  case 
has  gone  this  length  ;  and  Judges  in  general  have  expressed  an  opin- 
ion, that  the  cases  had  gone  far  enough,  where  there  was  no  fraud, 
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and  an  honest  intention.  All  questions  of  this  kind  must  depend 
upon  the  particular  circumstances,  the  nature  of  the  trust  and  the 
conduct  of  the  executor.  What  trust  has  been  imposed  and  broken  ? 
Are  executors  in  every  case  to  get  in  the  debts  at  the  peril  of  being 
answerable  themselves :  the  will  containing  no  direction  to  call  in 
the  property,  to  change  the  securities,  &c.  ?  It  has  been 
frequently  said,  that  *  changing  securities  is  a  devastavit.  [*  841] 
The  will  giving  them  no  such  power  confirms  the  account 
of  the  conversation  with  the  testator.  In  Rowth  v.  HaweU  (1)  the 
language  of  the  Court  is  strong  in  favor  of  the  executor ;  and  a 
variety  of  cases  go  to  this  ;  that,  unless  there  is  particular  miscon- 
duct, there  must  be  actual  receipt,  in  order  to  charge  him.  Low^ 
ion  V.  Coptland  (2),  which  will  probably  be  cited,  turned  upon  the 
particular  circumstances ;  which  distinguish  it  from  this  case.  There 
was  a  hand  to  receive  the  property,  if  the  executor  had  done  his 
duty.  Instead  of  contesting  the  right  to  the  residue  with  the  Plain- 
tiffs, he  ought  to  have  paid  it  over  ;  and  he  might  have  had  a  dis- 
charge ;  which  these  executors  could  not  The  act  of  signing  the 
certificate  may  be  a  matter  of  justice. 

Mr.  Lloyd  and  Mr.  Hubbersty,  for  the  Plaintiffs. — Under  this 
bankruptcy  there  was  no  dividend.  Is  it  proper  for  trustees  for  an 
infant  to  sign  the  certificate  under  such  circumstances?  What 
passed  between  the  testator  and  the  executors  as  to  the  manner,  in 
which  they  were  to  do  their  duty,  is  not  evidence.  Certainly  cases 
of  extreme  hardship  have  occurred :  but  that  has  often  been  stated 
on  both  sides ;  and  the  consideration  is,  whether  it  is  not  better,  that 
executors  should  be  kept  strictly  to  their  duty ;  and  that  the  rules 
should  not  be  relaxed,  so  as  to  put  in&nts  in  their  power.  What  is 
meant  by  saying,  there  was  no  obligation  to  call  in  this  money? 
Suppose,  it  had  been  upon  a  note  of  hand.  Powers  in  a  will  for 
this  purpose  are  useless.  It  is  incident  to  the  oflSce  of  executor  to 
call  in  and  put  out  the  money,  as  may  be  most  beneficial  for  the  es- 
tate. It  has  been  determined,  that,  if  an  executor  puts  money  in 
the  Funds,  and  declares  a  trust  upon  it,  that  will  bind  the  infant, 
whether  the  Funds  rise  or  fall.  That  was  determined  by  Lord 
Northington ;  and  is  certainly  a  very  convenient  rule.  Is  there  any 
rule,  that  executors  may  suffer  money  to  continue  out  upon  personal 
security  ?  This  Court  never  permits  it.  The  common  practice  of 
the  Court  is  to  order  personal  securities  to  be  called  in.  It  is  the 
same,  whether  the  executor  continues  the  money,  or  puts 
it  out  himself,  uj)on  personal  security.  There  •  is  every  [*  842] 
reason  to  think,  upon  the  bankrupt's  examination,  that  if 
he  had  been  sued  or  threatened,  he  would  have  paid  this  debt,  as  he 
did  others.    Lowson  v.  Copeland  was  a  much  stronger  case  against 

(1)  Antej ToL  iu.  565.  See  ftlso  Bak^en  ?.  Soott,  ii.  678,  and  the  note,  679; 
Hovey  v.  Blakanan,  iii.  596;  Mr.  Fonblanque's  note,  2  Treat  Eq.  181, 182, 2d 
edit ;  and  Mr.  Sanders's  note  to  Leigh  v.  Bcary.  3  Atk.  584 ;  TMb  v.  Carpentery 
1  Madd.  290. 

(2)  2  Bra.  C.  C.  156. 


842  POWKLL  V.  ETANS.  [1800-1. 

an  executor.  He  had  applied  by  an  attorney :  but  he  was  chaiged, 
because  he  did  not  take  legal  steps.  That  case  is  decisive,  that  this 
Court  does  not  permit  an  executor  to  suffer  any  part  of  the  peraonal 
estate  to  remain  upon  a  bond ;  and  even  an  application,  if  not  sue* 
cessful,  will  not  discharge  him.  If  it  is  laid  down,  that,  unless  the 
purpose  of  the  will  calls  for  it,  they  may  let  it  remain,  that  will  jus- 
tify them  in  letting  it  remain  any  time.  What  an  inlet  of  fraud  and 
connivance  with  debtors !  What  will  become  of  infants  ?  For  that 
reason  the  general  rule  has  been  established ;  that  aU  executors  and 
trustees  after  a  reasonable  time  cannot  continue  the  property  upon 
personal  security,  except  at  their  own  peril ;  and  there  can  be  no 
excuse.  It  is  very  material  to  connect  these  Defendants ;  as  Evans 
is  insolvent. 

Mr.  Romilbf,  in  reply. — If  the  rule  is  taken,  as  now  stated,  the 
question  is,  whether  there  shall  be  executors.  It  is  admitted,  diat 
it  has  been  but  lately  decided,  that  an  executor  is  safe  in  laying  out 
BKHiey  in  the  Funds.  It  is  not  sm-prising,  that  these  Defendants  did 
not  know  that.  The  Funds  were  iaUing  at  this  very  time.  Is  it 
universally  known,  that  executors  are  to  call  in  money  lent  upon  a 
bond,  (for  that  is  this  case,  not  a  bond  given  to  secure  a  debt,  but, 
the  testator  thinking  it  an  eligible  security,)  and  to  lay  it  out  in  the 
Funds  ?  The  payment  of  all  these  sums  by  Price,  when  demanded, 
was  sufficient  to  induce  them  to  think  him  safe.  The  examination 
upon  which  they  attempt  to  charge  this  executor,  states,  that  the 
interest  was  received  regularly ;  and  he  lived  at  a  distance ;  and  had 
no  person  to  consult.  They  thought,  they  did  right  in  leaving  the 
HKNiey  with  the  persons  the  testator  chose ;  and  whom  they  and  he 
thought  perfectly  secure.  The  distinction  is  always  recognized  be- 
tween an  executor  doing  nothing,  but  leaving  it,  as  he  found  it,  and 
being  active ;  as,  if  he  takes  an  additional  security :  which  prevents 
a  suit  till  a  future  time.  Lowsan  v.  Copeland  certainly  was  decided 
upon  the  particular  circumstances.  The  application  there  shows, 
the  executor  had  reason  to  doubt  the  solvency  of  the  debtor.  If  the 
fact  is,  that  Evans  is  insolvent,  thia  is  the  hardest  case  possible ;  for 

it  is  proved,  that  the  interest  upon  this  bond  was  unifbrmlf 
[*  843]    paid  to  Evans  alone ;  and  James,  *  the  other  executor, 

never  did  act.  Nothing  has  been  lost  by  signing  the  cer* 
tificate ;  the  bankrupt  being  only  a  clerk  in  the  stamp-office ;  and 
having  no  property ;  and  though  there  should  not  be  any  dividend, 
it  does  not  foHow,  that  the  bankrupt  ought  not  to  have  his  certifi- 
cate, if  he  has  acted  fairly,  and  that  circumstance  proceeds  from 
misfortune.  Till  a  hte  case  in  the  Court  of  King's  Bench  it  was 
doubtful,  whether  an  uncertificated  bankrupt  couM  bring  an  action 
for  his  earnings:  but  certainly  there  is  no  decision  going  to  this 
extent. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I 
shall  be  under  the  necessity  of  looking  into  this  case  and  JLotvson  v. 
Copeland.     Certainly  there  is  a  great  dbtinction  between  executors 
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patting  out  the  money  themselves  and  permitting  it  to  remain  upon 
the  security  the  testator  has  chosen. 

March  24th.  The  Master  of  the  Rolls.  The  single  question 
upon  this  exception  is,  whether  the  executors  have  by  their  conduct 
and  neglect  made  themselves  liable  to  make  good  to  the  estate  this 
sum  of  money,  as  being  lost  through  their  default.  It  is  a  question 
of  great  importance  ;  to  which  the  Court  is  bound  to  attend  with 
great  rigor  on  the  one  hand,  to  protect  persons  not  capable  of  sup- 
porting their  own  interests,  which  was  the  case  of  this  Plaintiff,  hav«- 
ing  been  an  infant  at  the  time,  and  also  with  great  tenderness  to 
executors ;  who  are  called  upon  to  execute  often  onerous  and  difficult 
trusts ;  and  are  entitied  to  great  indulgence  ;  unless  neglect  is  fully 
proved.  No  man,  who  ever  sat  in  this  Court,  has  been  more  averse 
than  I  am  to  charge  executors,  who  intended  fairly  to  discharge 
their  duty,  and  more  cautious  not  to  hold  them  liable  upon  slight 
grounds ;  thereby  deterring  others  from  taking  upon  them  such  an 
office.  With  a  due  attention  to  these  circumstances  I  have  consid- 
ered this  case ;  and  with  all  the  allowance  I  am  desirous  of  making 
to  the  present  Defendants  as  executors,  I  think,  I  should  not  do  jus- 
tice to  the  Plaintiffs  or  the  public,  if  I  did  not  hold  them  guilty  in 
this  instance  of  very  gross  neglect :  which  upon  the  principles,  on 
which  these  cases  have  been  determined,  must  make  them  liable  to 
repay  to  the  Plaintiffs  the  loss  incurred. 

*  It  appears  from  the  account  of  the  executors,  that  at  [*  844] 
the  death  of  the  testator  this  sum  of  300/.  was  due  only 
u|x>n  the  bond  of  Price  and  of  Roberts :  who  is  gone  no  one  knows 
where.  At  the  time  he  entered  into  this  security.  Price  in  his  ex- 
amination says,  he  was  a  responsible  freeholder's  son.  Down  to  the 
year  1795  not  a  single  application  was  made,  either  to  inquire  into 
the  situation  and  circumstances  of  Price,  or  to  call  upon  him  to  pay 
in  the  money ;  which  certainly  was  Uieir  duty.  I  desire  to  be  un- 
derstood, that  debts  due  upon  personal  security  are  what  executors 
without  great  reason  ought  not  to  permit  to  remain  longer  than  is 
absolutely  necessary.  However  I  make  allowance  for  ignorant  peo- 
ple. Their  defence  is,  that  as  the  testator  lent  the  money  upon 
that  security  himself,  they  might  well  repose  u|x>n  it.  Therefore 
they  admit,  they  made  no  attempt  to  have  it  paid  in,  or  even 
inquired  into  the  circumstances  of  the  debtor ;  but  permitted  it  to 
remain.  He  paid  his  interest  regularly ;  and  that  satisfied  them. 
But  upon  his  own  examination  it  appears,  that  all  this  time  he  was 
a  fieilling  man.  He  paid  several  debts,  for  which  he  was  called 
u|x>n ;  and  he  represents,  that  he  would  have  paid  this,  if  he  had 
been  called  upon.  It  ended  in  total  insolvency,  and  at  length  in 
bankruptcy. 

If  the  case  stood  here,  only  upon  leaving  the  bond  without  inquir- 
ing into  the  circumstances  of  either  the  principal  or  surety,  I  should 
have  thought  u|x>n  the  authority  of  Lowson  v.  Copeland  and  other 
of  tbgii  sort,  the  executors  would  have  been  liable ;  for  where 
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infants  are  concerned,  they  are  not  to  permit  money  to  remain  upoo 
personal  security.  But  a  circumstance  occurred  in  this  case  after 
the  bankruptcy.  One  of  these  persons  signed  the  certificate.  A 
more  rash  thing  never  was  heard  of.  What  right  had  he  withoat 
consulting  the  Cettuy  que  trust  to  absolve  the  bankrupt  from  any 
farther  demand  ?  That  stamps  a  color  upon  this  case,  that  would 
not  otherwise  belong  to  it.  The  reasons  he  gives  are  perfectly 
ridiculous.  He  says,  the  certificate  was  brought  to  him ;  and  he 
asked  the  husband  of  the  Plaintifif,  whether  he  should  sign  it;  who 
desired  him  to  do  as  he  pleased ;  and  then  he  wrote  to  his  son,  who 
was  in  the  law ;  who  told  him,  he  had  better  sign  it ;  and  so  he  did. 
But  I  do  not  put  it  upon  that.  I  am  bound  to  hold,  that  these  ex- 
ecutors were  guilty  of  neglect ;  which  neglect,  it  appears, 
[^  845]  has  lost  this  money  ;  for  *  Price  says  in  his  examination,  he 
would  have  paid  it  if  called  upon. 
Over-rule  the  exception ;  and  the  Plaintifis  must  have  the  depoeit 

There  may  be  cases  in  which  it  would  be  injurious  to  the  parties  beneficiaDy 
interested,  if  trustees  were  to  press  on  all  the  remedies  for  recoveiy  ofa  demud; 
SUtDell  v.  Bernard,  6  Yes.  535 ;  but  as  a  greneral  rule,  executors  are  under  the 
necessity  of  getting  in  their  testator's  prope^,  by  all  possible  remedies;  if  any 
securities  seem  proper  to  be  continued,  the  Court  alone,  it  has  been  said,  must 
judge  of  that,  and  give  the  proper  directions ;  executors  who  take  upon  themselves 
to  exercise  a  discretion  on  sucn  points,  must,  as  in  the  principal  case,  be  responsi- 
ble for  any  loss  sustained  in  consequence  of  their  misplaced  confidence ;  howeTer 
good  their  intention  may  have  been :  GaakeU  v.  Hamam,  11  Yes.  496 :  for  thou^ 
it  is  never  the  incUnation  of  Courts  of  Equity  to  discourage  persons  from  acting 
as  executors,  or  to  throw  difficulties  in  their  way ;  (Ertanan  v.  FairUt,  3  Meiiv. 
42 ;  Tehbs  v.  CarpenUr,  1  Mad.  298 ;]  still,  persons  accepting  a  trust  of  that  kind 
must  use  reasonable  diligence ;  if,  by  their  default,  any  loss  arise,  they  must  make 
it  good  to  their  testators  estate.    jLouwrn  v.  Copeland,  2  Brown,  157;  3V6fc»  v. 
Carpenierj  vbi  supra ;  see  also  note  4  to  Tew  v.  frinierlon,  1  Y.  451.    An  execu- 
tor, nowever,  (like  any  other  trustee  or  agent,)  will  be  exempted  from  responsi- 
bilihr  when  he  has  transacted  business  in  the  regular  and  usual  manner;  though 
the  losses  sustained  might,  by  a  more  than  ordinary  degree  of  caution,  have  been 
avoided ;  see  the  concluding  part  of  the  note  to  Rotcth  v.  HowdL,  3  Yes.  565 :  and 
that  the  rule  above  stated,  which  requires  a  trustee  or  executor  to  call  in  all  oot- 
standing  debts  or  securities,  at  least  admits  qualifications  and  restrictions  of  its 
generality ;  see  note  1  to  SUweU  v.  Bernard,  6  Y.  520. 
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MOTH  V.  ATWOOD. 

[Rolls.— 1801,  March  24.] 

Bill  to  set  aside  tbe  sale  of  a  revenion  dismissed  with  costs:  the  only  ffround  on 
the  evidence  being  inadequacy  of  price; (a)  and  no  fraud,  &«.;  and  the  bill 
filed  ^twelve  yean  after  the  sale,  (h)  [p.  845.] 

This  bill  was  filed  to  set  aside  tbe  sale  of  a  reversion  by  the 
Plaintiff  to  the  Defendant.  The  only  ground  established  by  the 
evidence  was  the  inadequacy  of  the  consideration  ;  but  there  was 
no  fraud  or  circumvention ;  and  the  Plaintiff  had  previously  offered 
it  to  several  people.  The  bill  was  filed  twelve  years  after  the  sale ; 
the  Plaintiff  having  been  abroad  in  the  interval. 

The  cause  stood  some  time  for  judgment. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden^ 
This  is  one  of  those  unfortunate  cases,  upon  which  the  Court,  fee 
ing,  that  the  transaction  is  not  quite  of  the  complexion  to  be  wished, 
yet  under  all  the  circumstances  is  not  at  liberty  to  grant  the  relief 
prayed.  The  Plaintiff  was  very  indigent,  and  of  very  dissipated 
manners.     The  evidence  as  to  the  value  of  the  estate  is  very  con- 

(a)  Inadequacy  of  consideration  is  not  alone  sufficient  to  vitiate  a  contract, 
see  January  v.  JlCnrftn,  1  Bibb,  586;  WhiU  v.  Flora^  2  Tenn.  430;  SUwad  v. 
StaU,  2  Harr.  &  Gill,  114;  Btard  v.  Ccm^phdl^  1  A.  E.  Marsh.  127 ;  Stymour  v. 
Delane^,  3  Cowen,  445;  GamtU  v.  Mason,  6  Call,  308;  &  C.  2  Brock.  185; 
l/d^ v.  Amni^, 3 Cowen,  590;  Bunchv.  Aur^f, 3  Desaus. 292 ;  BvUer  y.  Ha^uU, 
4  Desaus.  651 ;  Osgood  v.  FraMxn,  2  Johns.  Ch.  l\  S,C.  14  Johns.  527 ;  fVMU- 
fidd  V.  M'lAod,  2  &y,  380;  Knobh  v.  Undaey,  5  Ham.  47;  Hubbard  v.  Coolidgt, 

1  Metcalf,  93 ;  Gregory  v.  Duncan^  2  Desaus.  637. 

The  inadequacy  of  once  must  be  so  great  as  to  aiTord  a  strong  presumption 
of  fraud.  Butler  v.  HatktU,  UdaR  v.  Kmn^y  M  nmra ;  or  be  coupled  with  an 
inequality  in  the  condition  of  tiie  parties,  George  v.  nichardsonf  Gilmer,  230;  or 
must  be  attended  by  circumstances  evincing  unconscientious  advantage,  taken  by 
the  vendee  of  the  improvidence  and  distress  of  the  vendor.  M^ Kinney  v.  Pinkr 
ardj  2  Leiffh,  149.  See  for  other  cases  where  inadequacy  of  price  has  oeen  con- 
sidered. Western  v.  Russdl,  3  Ves.  &  Bea.  187 ;  M^Ghee  v.  Morgan,  2  Scho.  d& 
Lef.  395,  note ;  1  Sugden,  Vend.  &  Purch.  (6th  Am.  ed.)  p.  315,  [437],  et  seq, ; 
Catheart  v.  Robinson,  5  Peters,  264 ;  Sorter  v.  Gordon,  2  Hill,  Ch.  126 ;  Moffat  v. 
fFtV»2otff,7Paige,  124. 

But  where  the  inadequacy  of  price  ia  such,  that  the  mind  revolts  at  it,  the  Court 
will  lay  hold  of  slight  circumstances  of  oppression  or  advantage  to  rescind  the 
contract  Hotij^  v.  Hunt,  2  Ham.  502.  Sec  GiH  v.  Drazier,  2  Litt  116 ;  Os- 
good V.  DraMtn,  2  Johns.  Ch.  23;  Holden  v.  Crawford,  1  Aik.  390;  Hardeman  v. 
Btirge,  10  Yerger,  202;  Tripp  y.  7V^,  1  Rice,  Gq.  84;  Williams  v.  Powell,  1 
Ired.  £q.  466;  HeatheoU  v.  Paignon,  2  Bra  C.  C.  (Am.  ed.  1844,)  167,  179; 
Stahens  v.  Bateman,  1  ib.  22,  2a 

For  cases  respecting  the  sales  of  Reversions,  see  Gvynne  v.  Healon,  1  Bro.  C. 
C.  (Am.  ed.  1844,)  10,  note  (e),  and  cases  cited ;  Osgooav.  IVanklin,  2  Johns.  Ch. 
26. 

(b)  In  reference  to  the  general  disinclination  of  Courts  of  Equity  to  aid  stale 
demands,  see  JonesY.  TuServiUe,4  Bro.  C.  C.  115;  &  C.,an(e,2  V.  II ;  Ddoraine 
V.  Brown,  3  Bro.  C.  C.  633,645,  646 ;  Beman  v.  Lenoir,  1  Car.  Law  Repos.  508; 
Brtdienridge  y.  C%tircUa,3J.  J.  Mar8h.l5;  JVome  v.  Aem^,  2  A.  K.  Manh.  146 ; 
Coleman  v.  lAme,  4  Rand,  454 ;  iSftooer  v.  Radky,  4  Johns.  Ch.  316;  Coxt  v. 
AmM,  4  Johns.  Ch.  271 ;  Pkilws  y.Belden,  2  Edw.  I ,  PrescoU  v.  HtMeU,lHm, 
Ch.  213;  Ikny  v.  DinwooAf,  4  Bro.  C.  C.  258. 
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Iradictory,  as  it  always  is.  He  was  determined  to  sell  this  rever- 
sion ;  and  if  the  law  will  not  prevent  a  man  from  seUing,  it  would 
be  too  much  for  a  Court  of  Equity  to  say,  any  bargain  upon  the  sub- 
ject will  be  bad.  At  first  he  was  inclined  to  sell  it  for  a  weekly  al- 
lowance. He  had  no  subsistence.  It  is  clearly  admitted,  it  was  of- 
fered over  and  over  to  all  the  town,  to  twenty  persons.  That  cir- 
cumstance is  decisive ;  and  would  alone  be  sufficient  to  dismiss  a 
bill  brought  at  the  distance  of  twelve  years  frcnn  the  transaction. 
This  man  was  not  going  about,  or  lying  by,  to  avail  himself  of  an 
opportunity  to  get  a  good  bargain.  The  Plaintiff  offered  it  to  the 
husband  of  the  tenant  for  life ;  who  refused  it ;  and  now  the  Plain- 
tiff comes  at  this  time,  saying,  the  tenant  for  life  was  in  a  dying 
state.  The  bill  must  be  dismissed  with  costs.  I  admit,  it  is  a  very 
considerable  bargain :  but  there  was  no  fraud  or  circumvention.  It 
was  done  deliberately ;  and  not  in  consequence  of  a  plan  laid  to 
gain  a  good  bargain. 

The  bill  was  dismissed  with  costs  (1). 

See  notes  2,  5,  and  6  to  Crowe  v.  Ballard^  1  V.  315. 


[*846]  EMERY  v.  WASE. 

[Rou.8.— 1801,  March  24.] 

Though  a  person  may  agree  to  sell  at  a  price  to  be  fixed  by  arbitration,  and  the 
award  can  be  impeached  oidy  upon  the  grounds  affecting  all  awards,  as  fraud 
or  firross  mistake,  yet  upon  such  an  agreement,  where  some  of  the  peisons  to 
be  bound  were  married  women,  of  whom  also  one  had  not  executed,  the  Court 
refused  a  specific  performance;  and  dismissed  the  bill;  leaving  the  Plaintiff  to 
law. 

Instances  of  a  husband  beini;  committed,  till  his  wife  should  do  an  act:  but  where 
he  made  it  appear  he  could  not  prevail  upon  her,  he  was  discharffed,  [p.  848.] 

Award  not  to  be  set  aside,  because  the  arbitrator  made  use  of  the  judgment  of  an- 
other person,  (a)  [p.  848.] 

John  Wase  being  seised  as  tenant  for  life,  with  remainder  to  his 
six  daughters,  Anna  Maria  Emery,  Elizabeth  Dickin,  Sarah  Wase, 
Mary  Wase,  Margaret  Wase,  and  Charlotte  Wase,  in  tail,  in  default 
of  issue  male,  a  treaty  was  entered  into  for  the  sale  of  the  estate  to 
Richard  Emery ;  and  a  memorandum  of  agreement,  dated  the  24th 
of  March,  1797,  was  made ;  stating,  that  John  Wase  and  his  daugh- 
ters agree  and  consent,  that  Richard  Emery  doth  purchase  at  the 
valuation  of  John  Bishton  all  the  estate  in  the  possession  of  John 
Wase  or  his  under-tenants  or  assigns  at  Waters  Upton,  together 

(1)  Ounfnne  v.  Heahn,  1  Bro.  C.  C.  1,  2 ;  HeathcoU  v.  Paignofh  3  Bra  C  C. 
167.    See  post,  Emay  v.  Wa»t,  the  next  case ;  vol.  vL  ^273. 

(a)  See  Broicn  v.  Bdhws,  4  Pick.  179;  Andarmm  v.  WaOaetj  3  Clark  U,  Fin. 
S26. 
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with  all  rights,  privileges,  ways,  and  every  interest  of  whatever  kind 
or  sort  soever ;  and  that  the  said  valuation  shall  be  completed  as 
soon  as  possibly  convenient ;  and  that  the  said  Richard  Emery  be 
then  put  in  immediate  possession. 

This  instrument  was  executed  by  Richard  Emery,  John  Wase, 
William  Emery,  his  wife  Anna  Maria  Emery,  John  Dickin  for  self 
and  wife,  and  by  the  other  daughters  of  Wase ;  and  in  Trinity 
Term,  1797,  a  recovery  was  suffered  by  Wase  and  his  daughters, 
and  the  husbands  of  such  as  were  married.  Bishton  by  his  report, 
dated  the  26th  of  April,  1797,  stating  the  valuation  of  the  estate  at 
4610Z.  and  the  timber  at  300/.,  directed  those  sums  to  be  paid  upon 
the  25th  of  March  next  to  John  Wase  and  the  other  parties,  agree- 
ably to  the  articles  of  the  24th  of  March ;  provided  a  good  title 
should  be  made ;  and  that  Wase  should  enter  into  an  agreement 
with  Richard  Emery  to  deliver  possession  on  the  25th  of  March 
next,  except  one  room  in  the  dwelling-house,  the  use  of  a  yard,  and 
pasture  for  eating  and  reducing  into  dung,  the  hay,  straw,  and  fod- 
der, of  the  last  year's  growth  ;  with  several  other  provisions  as  to 
the  manner,  in  which  the  premises  should  be  left,  and  as  to  the  time 
and  mode  of  payment. 

The  bill  was  filed  by  the  purchaser  for  a  specific  performance  of 
the  agreement.  The  defence  set  up  by  all  the  Defendants,  John 
Wase,  his  daughters,  and  the  husbands  of  those  two  who  were  mar- 
ried, was,  that  Bishton  had  exceeded  his  authority  by  the  direction 
as  to  the  mode  of  payment,  the  time,  at  which  the  Plaintiff  was  to 
enter,  and  the  manner,  in  which  the  land  was  to  be  in  the 
^  mean  time  managed :  these  matters  not  having  been  re-  [*^847] 
ferred ;  also,  that  the  estate  was  very  much  under-valued ; 
and  an  unlimited  right  of  common,  worth  10/.  a-year,  was  not  val- 
ued ;  that  the  estate  had  been  since  valued  at  upwards  of  6000/. 
including  the  right  of  common ;  and  the  timber  at  370/.  They  ad- 
mitted, that  the  agreement  had  been  signed  by  all  the  Defendants, 
except  Elizabeth  Dickin. 

Bishton  and  several  other  surveyors  were  examined ;  and  differed 
widely  as  to  the  value ;  some  carrying  it  beyond  6000/.  Bishton 
stated,  that  he  took  into  consideration  the  right  of  common. 

The  cause  having  been  argued  by  Mr.  Piggott,  Mr.  Richardsy 
Mr.  Stanley  and  Mr.  Benyon,  for  the  Plaintiff,  and  by  Mr.  Lloyd 
and  Mr.  HolUsi,  for  the  Defendants,  stood  for  judgment. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  This 
cause  is  similar  to  the  last  (1)  ;  and  comes  on  under  very  extraor- 
dinary circumstances ;  and  I  have  very  considerable  doubts,  whether 
my  determination  may  not  be  considered  as  in  some  degree  taking 
away  from  the  authority,  which  an  arbitrator  chosen  by  all  parties 
ever  has  had,  and  I  hope  ever  will  have,  both  at  law  and  in  equity.: 
so  that  the  transaction  shall  not  be  overhauled,  unless  upon  fraud 

(1)  Moih  V.  Jkwood,  ante,  845. 
VOL.  V.  ^      50 
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and  imposition  or  gross  mistake  ^I)  (a).  But  this  case  contains  an 
ingredient,  which  justifies  me  in  dismissing  the  bill  without  infringing 
upon  that  rule,  or  impeaching  the  character  of  the  person  chosen  to 
value  the  estate  ;  who  is  a  very  respectable  man,  and  well  skilled  in 
his  profession ;  and  has  conducted  himself  without  any  partiality ; 
exercising  his  judgment,  as  far  as  he  had  the  particulars  of  the  estate 
before  him.  But  this  is  a  very  extraordinary  bargam  to  be  the 
subject  of  a  suit  for  a  specific  performance.  The  bill  is  filed  against 
a  father,  tenant  for  liffe,  and  six  daughters,  entitled  in  remainder  in 
tail.  If  he  had  sons,  he  could  not  have  made  a  tide :  but  the  bar- 
gain proceeds  upon  the  idea,  that  the  daughters  will  be  entitled  after 
the  death  of  the  father ;  and  he  and  the  daughters,  two  being  mar- 
ried, the  rest  unmarried,  make  a  bargain  to  sell  to  the 
[*  848]  Plaintiff  the  estate  at  such  a  price  *as  Mr.  Bishton  should 
fix.  This  is  a  monstrous  power,  but  such  as  persons  have 
a  right  to  give ;  and  they  must  submit  to  the  consequences,  unless 
fraud  or  gross  mistake  is  made  out  (i). 

But  I  must  look  into  the  competence  of  some  of  these  Defend- 
ants, as  married  women.  I  have  no  conception,  that  as  against  them 
such  an  agreement  could  be  enforced ;  binding  their  interests  by 
agreement ;  which  could  not  be  bound  by  conveyance.  How  far 
•the  husband  is  liable  in  damages  for  not  making  good  the  agreement, 
or  how  far  in  equity  he  will  be  compelled  to  prevail  upon  his  wife, 
is  another  consideration.  There  have  been  instances  of  committing 
.the  husband  to  the  Fleet,  till  the  wife  should  do  the  act;  and  there 
was  one  instance,  I  think,  where  the  husband  stayed  a  great  while  in 
prison ;  and  then  made  it  appear,  that  he  could  not  prevail  upon 
her ;  and  was  discharged.  This  bill  is  resisted,  not  expressly  upon 
this  ground,  I  admit ;  but  they  refuse  to  carry  the  agreement  mto 
execution.  The  Plaintiff,  insisting  upon,  having  a  good  title  made, 
says  nothing  about  the  daughter,  who  did  not  execute  the  agreement. 


(1)  AnU,  Knox  v.  Symmondsj  vol.  L  369 ;  Morgan  v.  Maihar,  Did,  v.  ^WB^w, 
ii.  15,  23,  and  note. 

(a)  To  impeach  an  award,  corruption,  partiality,  gross  misbehavior,  or  some 
palpable  mistake,  must  be  shown  in  the  arbitrators..  Schmck  v.  CoUerdl,  1  Green. 
Ch.  297;  Emenon  v.  UdaU,  13  Vennt.  477 ;  Strodes  v.  PaUon,  1  Brock.  228; 
Mulder  v.  Cravai,  2  Bay,  370;  Swnpter  v.  Mwrdl,  ib.  450;  Herriek  v.  Blair,  1 
Johns.  Ch.  10 ;  Aikew  v.  Kmnedif,  1  Bailey,  46 ;  Shtphard  v.  Merrill^  2  Johns.  Ch. 
276;  GoUUmUhv.  TUley,  1  Harr.  &  John.  361 ;  Bumpas  v.  Webb,  4  Porter,  65; 
JVkai  V.  Skidds,  2  Pennsylv.  300 ;  Cleary  v.  Coor,  1  Hayw.  225. 

For  other  cases  and  the  distinctions  in  reference  to  tne  causes  for  setting  aside 
awards,  see  1  Metcalf  &  Perkins's  Dig.  tit.  Arbit  &  Award,  pi.  419,  et  seq. ;  Head^' 
Muir,  3  Rand,  122 ;  Ewing  v.  Beaudump,  2  Bibb,  456 ;  Morris  v.  Ross,  2  Hen.  & 
Munf.  406 ;  Campbell  v.  Western,  3  Paige,  124 ;  Fihpdrick  v.  Smith,  1  Desaus.245; 
Skqphard  v.  Merrill,  2  Johns.  Ch.  276 ;  Toddv,  Bariow,  ib.  551 ;  Knox  v.  Synmonds, 
anie,  1  V.  369,  and  note  (a) ;  Price  v.  fFiUiams,  ib.  364,  note  (a). 

(6)  A  valid  sale  may  be  made  for  a  price  to  be  fixed  upon  by  a  third  person, 
provided  such  tliird  person  make  the  estimation.  If,  however,  such  third  person 
makes  an  estimation  which  is  manifestly  uinjust,  there  will  be  no  sale.  Pothier, 
Contracts  of  Sale,  p.  1,  §  2,  art  2,  ^  2,  pi.  24.  See  also  as  to  reference  of  price  to 
the  arbitration  of  third  persons,  Brown  v.  Bellows,  4  Pick.  189 ;  Lcmg  on  Sales, 
by  Rand,  5;  1  Stair,  b.  1,  t  14. 
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and  can  put  an  end  to  it  at  any  time.  One  objection  made  is,  that 
Bishton  did  not  exercise  his  own  judgment  about  the  timber.  That 
alone  is  not  sufficient  to  prove  the  award  bad  ;  for  a  man  may  make 
use  of  the  judgment  of  another  npon  whom  he  can  depend  ;  and 
the  valuation  of  that  person  is  his,  if  he  chooses  to  adopt  it  (1). 
A  more  material  thing,  as  to  which  there  is  considerable  evidence, 
is,  that  the  right  of  common  was  not  taken  into  his  contempla- 
tion ;  or,  at  least,  that  value  was  not  put  upon  it  that  it  deserved. 
Some  of  the  witnesses  for  the  Plaintiff  even  prove  the  value  to  be 
much  more  than  that  of  Bishton.  Valuers  differ  so  much,  that  it  is 
not  very  wise  to  agree  to  sell  according  to  the  valuation  of  any  one. 
Some  of  the  witnesses  bring  it  above  6000/.  Under  these  circum- 
stances I  am  not  bound  to  decree  a  specific  performance ;  and  the 
more  so,  because  the  Plaintiff  has  his  remedy  by  action  at  law  against 
Mr.  Wase'  and  those,  who  were  competent  to  make  the  agreement ; 
and  may  recover  damages ;  and  if  he  prevails  in  his  action,  he  will 
be  entitled  as  part  of  the  damages  to  all  the  costs  he  was  put  to  by 
Bishton's  survey,  <&c. 

Therefore,  though  I  am  extremely  averse  from  interfering  with  an 
award,  however  I  may  differ  from  the  arbitrator,  or  setting  up  any 
other  opinion,  without  the  circumstances,  I  have  before 
alluded  *  to,  yet,  when  I  see  a  bargain  of  this  sort,  I  can-  [*  849] 
not  decree  a  specific  performance.  I  have  hardly  ever 
seen  a  bargain  without  some  data,  upon  which  they  should  go :  but 
a  mere  simple  agreement  to  sell  at  whatever  price  a  third  person 
shall  name  is  not  such  as  the  Court  would  be  very  desirous  to  en- 
force (2)  ;  and  when  I  see,  that  some  of  the  persons  are  not  compe- 
tent, I  shall  hold,  that  the  Plaintiff  has  not  made  out  a  right  to  a 
specific  performance.  He  has  that,  which  is  open  to  every  one^  a 
remedy  at  law  for  the  breach  of  the  agreement ;  to  which  remedy 
under  the  circumstances  I  shall  leave  him.  Therefore  under  all 
the  circumstances  of  this  case  the  bill  must  be  dismissed  without 
costs  (3).  

1.  That  very  strong  grounds  must  be  laid,  to  induce  a  Court  to  interooee,  afler 
a  decision  pronounced  oy  the  domestic  forum  which  parties  have  themselves 
chosen ;  see,  ante^  the  note  to  Price  v.  WtUiams,  1  V.  365 ;  but  Courts,  both  of 
Law  and  Equity,  will  interfere,  not  only  when  an  award  is  tainted  by  fraud,  but 
also,  whenever  it  is  indisputably  clear  that  an  award  has  been  made  under  a  mis- 
take ;  see  note  4  to  &iox  v.  Sifnunands,  1  V.  369. 

(1)  2  Madd.  92. 

(2)  Post,  Holly.  Warren,  vol.  ix.  605;  Gaskarth v.  Lord  Lotdher,  xii.  107; 
Jmnav.  Gary,  xiv.  400,  594,  595;  BlundiU  v.  Brdtargh,  xvii.  232;  WWu  v. 
Dams,  3  Mer.  507;  Mmt  v.  Mtrtsl,  6  Madd.  26;  Gavarl^.  ThtDttke  of  Somer- 
set, xix.  429;  WUks  v.  Davis,  3  Mer.  507 ;  Hopcrajt  v.  Hickman,  130;  2  Sun  dt 
Stu.;  1  Madd.  Prin.  425. 

(3)  This  decree  was  affirmed  upon  appeal  to  the  Lord  Chancellor,  post,  vol. 
viiL  505.  See  Morris  v.  Stqi)henson,  vii.  474 ;  ante,  i.  329.  As  to  the  discretion 
of  the  Court  to  refuse  a  specific  performance,  see,  ante,  734 ;  [722,  note  (b)] ; 
post,  ffhiU  V.  Damon,  viL  30;  ix.  608;  MoiUock  v.  Bulkr,  x.  292,  305;  Mason  v. 
ArmiJUtgt,  xiii.  25;  Hill  v.  Buekleu,  xvii.  394;  xviii.  Ill;  HowtU  v.  Geon^  1 
Madd.  1 ;  Martin  v.  MitMl,  2  Jac.  ii  Walk.  4ia 
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had  a  domicil,  that  he  has  completely  abandoned,  might  acquire  in 
the  same  or  different  countries  two  domicils  at  the  same  instant,  and 
occupy  both  under  exactly  the  same  circumstances :  both  country 
houses,  for  instance,  bought  at  the  same  time.  It  can  hardly  be  said, 
that,  of  which  he  took  possession  first,  is  to  prevail.  Then,  suppose 
he  should  die  at  one :  shall  the  death  have  any  effect?  I  think, not, 
even  in  that  case ;  and  then  ex  necesniaie  the  lex  loci  ret  nV^  must 
prevail ;  for  the  country,  in  which  the  property  is,  would  not  let  it 
go  out  of  that,  until  they  know  by  what  rule  it  is  to  be  distributed. 
If  it  was  in  this  country,  they  would  not  give  it,  until  it  was  proved, 

that  he  had  a  domicil  somewhere. 
[*792]         ^  In  these  causes  I  am  clearly  of  opinion.  Lord  Somer- 

ville  was  a  Scotchman  upon  his  birth  ;  and  continued  so 
to  the  end  of  his  days.  He  never  ceased  to  be  so ;  never  having 
abandoned  his  Scotch  domicil,  or  established  another.  The  decree 
therefore  must  be,  that  the  succession  to  his  personal  estate  ought  to 
be  regulated  according  to  the  law  of  Scotland. 

See  the  notes  to  Bempde  v.  JohmUme,  3  V.  198. 


WRIGHT  V.  HUNTER. 
[Rolls.— 1800,  Feb.  5;  1801,  Feb.  24.] 

Monet  paid  hy  one  partner  in  a  joint  concern,  bein^  his  liquidated  share  of  ^e 
joint  debts,  to  another  partner,  as  afent  for  settling  the  debts,  if  not  applied 
accordingly,  may  be  proved  as  a  debt  upon  the  bankruptcy  of  the  latter;  and 
therefore  a  payment  by  the  other  on  the  same  account  aAer  the  bankniptcy 
cannot  be  recovered  from  the  bankrupt;  who  had  obtained  his  certificate:  bot 
in  respect  of  another  payment,  also  after  the  bankruptcy,  in  consequence  of  the 
failure  of  the  bankrupt  and  other  partners  in  paying  their  shares,  a  right  to 
contribution  arose ;  and  the  whole  was  recovered  in  an  action  against  tbe 
bankrupt,  who  had  obtained  his  certificate ;  the  Defendant  not  having  pleaded 
in  abatement  .    .   .     ^ 

Though  contribution  among  partners  is  now  enforced  at  law,  the  jurisdiction  of 
Courts  of  Equity  is  not  ousted  ;(a|  and  therefore  though  the  bill  was  dismiased, 
the  object  havmg  been  obtainea  in  an  action  directed,  the  Court  would  not 
dismiss  it  with  costs,  [p.  792.] 

Robert  Hunter,  Margaret  Hunter  and  Henry  Keowen  Hunter, 
who  were  copartners  in  business  in  equal  shares,  were  in  1791  con- 
cerned with  the  Plaintiff  in  a  ship :  the  Plaintiff  being  entitled  to 
six  twenty-fourth  shares  ;  and  the  Hunters  to  eighteen  twenty-fourth 
shares.  On  the  8th  of  February,  1793,  the  Plaintiff  settled  the  ac- 
count of  the  outfit  of  the  ship  and  cargo  with  Robert  Hunter  for 
himself  and  his  partners  ;  who  were  also,  pursers  and  husbands  of 

(a)  See  Story,  Partnership,  §  320,  321,  322;  Collyer,  Partnership,  (2d  Am.  ed.) 
154-157;  1  Story,  Eq.  Jur.  §  496,  504;  SU^  v. HubbeO,  2  Johns.  Ch.  397;  1  Madd. 
Ch.  Pr.  (4th  Am.  ed.)  197, 233;  Chichegter  v.  Fern,  1  Munf.  96. 
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the  ship ;  and  the  Plaintiff  then  paid  to  the  Hunters  the  sum  of 
7822.  19«.  2d.;  which  was  his  proportion  of  the  chaige.  On  the 
9th  of  October,  1793,  the  Hunters  became  bankrupts ;  and  at  that 
time  the  sum  of  16382.  8«.  8d.  remained  due  on  account  of  the  out- 
fit and  caigo  of  the  ship.  After  the  bankruptcy  it  came  out,  that 
the  Hunters  had  sold  eleven  twenty-fourth  shares  without  the 
knowledge  of  the  Plaintiff;  and  by  agreement  subsequent  to  the 
bankruptcy  the  debt  of  16382.  Bs.  8d.  was  apportioned  among  the  sev- 
eral owners ;  and  the  Plaintifi'  paid  his  proportion ;  amounting  to 
4092.  I2s.  2d.  The  Hunters'  share  under  that  apportionment  not 
being  paid  was  subdivided  among  the  other  owners ;  and  the  Plain- 
tiff also  paid  1682.  ISs.  4(2.,  his  proportion  upon  that  division. 

Robert  Hunter  having  obtained  his  certificate,  the  bill  was  filed 
against  him  for  the  purpose  of  being  relieved  against  those  payments 
made  by  the  Plaintiff  after  the  bankruptcy. 

Mr.  Craham  and  Mr.  JRichardsj  for  the  Plaintiff  compared  it 
to  the  case  of  a  surety ;  and  mentioned  Toiusaint  v.  Martin^ 
ant  (1). 

*Mr.  Piggott  and  Mr.  Cookey  for  the  Defendant  ob-  [*793] 
jected,  that  £e  assignees  of  the  bankrupts  and  the  other 
part-owners  ought  to  be  parties,  for  the  purpose  of  ascertaining  the 
contribution:  but  as,  to  avoid  that  difiiculty,  the  Plaintiff  goes  only 
for  these  two  liquidated  sums,  he  can  enforce  that  demand  at  law  ; 
to  which  he  ought  to  have  resorted  after  obtaining  the  discovery  by 
the  answer. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden]  inti- 
mated an  opinion,  that  the  demand  of  4092.  128.  2d.  was  barred  by 
the  certificate ;  and  said,  that  though  this  might  be  the  subject  of  an 
action,  a  bill  in  Equity  would  also  lie :  but  he  would  not  without  a 
trial  at  law  determine  this  point;  that  a  partnership  creates  an 
agreement,  that  in  case  any  partner  pays  more  than  his  share,  the 
others  shall  indemnify  him :  a  very  important  consideration  in  case 
of  a  bankruptcy  ;  and  the  creditor,  though  he  cannot  come  directly, 
may  in  that  way  come  circuitously  against  the  bankrupt  by  demand- 
ing it  from  the  other  partner  first. 

The  case  upon  this  went  to  the  Court  of  King's  Bench  ;  where  it 
viras  decided,  that  the  action  could  not  be  maintained  as  to  the  sum 
of  4092.  I2s.  2d.;  but  that  the  Plaintiff  was  entitled  to  have  judg- 
ment for  the  other  sum  of  1632.  I3s.  Ad.  (2). 

When  the  cause  came  on  again  after  that  decision,  the  only  ques- 
tion was  as  to  the  costs. 

Feb.  24th.  Mr.  Richards  for  the  Plaintiff  insisted,  that  the  bill 
should  be  dismissed  without  costs :  the  jurisdiction  of  this  Court  not 
being  ousted ;  though  actions  are  now  maintained  for  a  contribution 
between  partners. 

(1)  2  Terni.  Rep.  B.  R.  100. 

(2)  See  the  Report  of  the  case  in  the  Court  of  King's  Bench,  1  East,  20 ;  where 
the  circumstances  are  more  fully  stated  than  is  necessary  upon  this  occasion. 
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3.  If  a  vendor  agree  to  sell,  at  such  a  price  as  certain  ailiiliitDn,  named,  shall 
sabsequently  ^ ;  would  they  declioe  to  make  any  award  a  Coint  of  Equj^r  will 
not  assume  their  office,  and  a  specific  performance  cannot  be  obtained.  mZfa  t. 
Dam,  3  Meriy.  509;  GtmHty  ▼.  The  Dvke  of  SomenH,  19  Ves.  431;  ^orv. 
Maddewj  2  Sim.  &>  Stu.  423.  And  if  an  award,  under  sach  an  agreement,  has 
actually  been  made,  but  not  acceding  to  the  civeomstances  of  time  and  ibim  pre- 
scribed;  (Cooih  y.  Jackson,  6  Ves.  34 ;  Manes  v.  Geary,  14  Ves.  406 ;)  or  if  (as  in 
the  present  case,  and  in  Gourkn  y.  lie  Duke  ofSomersdj  before  cited,)  the  valu- 
ation has  not  been  properly  and  discreetly  made ;  a  Omit  of  Equity  will  not  inter- 
pose, but  will  leaye  tae  party,  desiring  to  enforce  the  agrecmoent,  to  make  the 
most  of  it  at  law :  unless,  perhaps,  in  cases  where  there  nas  been  clear  acqui- 
escence by  parties  competent  to  bind  themselyes,  with  respect  to  the  deriatioDs 
from  the  prescribed  circumstances;  or  the  award  has  been  in  part  peifonnei 
mvndeU  y.  Breiiargh,  17  Ves.  241;  see  note  5  to  CooOi  y.  Jbdbon,6  V.  12l 

3»  Mere  inadequacy  of  considenticm,  is  not  suflkient  ground  forsettinff  asidea 
contract;  but  the  undenralue  may  be  so  gross  as  to  anord  of  itself  evidence  of 
fraud ;  see  note  2  to  Crotse  y.  BJuard,  1  V.  215. 

4.  An  agreement  for  sale,  signed  by  a  married  woman,  (not  acting  under  a 
power  duly  executed,  or  some  instrument  making  her,  as  to  the  subject  of  sale,  a 

feme  soU,)  cannot  be  enforced :  in  the  consideration  of  Courti  of  Eqmty,  a  married 
woman,  (unless  under  the  circumstances  above  indicated,)  has  no  disposing  pover. 
WrigU  y.  RuUer,  2  Ves.  Jun.  676.  And  under  a  contract  by  husband  and  wife, 
for  sale  of  the  wife's  estate,  the  modem  doctrine,  as  in  the  principal  case,  eeems 
to  be,  that  the  Court  will  not  decree  the  husband  to  procure  the  wife  to  jom  in 
completing  the  sale  which  has  not  her  own  unbiassed  approbation;  wttav. 
muML,  2  Jac.  &  Walk.  426;  MofHodc  y.  BvUer,  10  Ves.  §(£»;  Dovtf  y.^Xmet, 
1  New.  Rep.  269 ;  though  the  principle  of  yirtud  compulsion  on  the  wife  does 
not  appear  to  be  absolutely  repudiated :  /fines  v.  Jackson^  16  Ves.  967 ;  Xorrit  v. 
Stephenson,  7  Ves.  479:  and  where  it  does  not  appear  that  the  wife  is  nnwilliiig 
to  consent,  there  would  be  no  reason  for  letting  Ine  husband  recede  fiom  hia  cov- 
enant   HoweU  y.  Ckorge,  1  Mad.  7. 
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KEMP  9.  KEMP. 
[Rolls.— 1795,  Mat  5,  7 ;  1801,  March  24.] 

Under  a  power  to  appoint  among  several  objects  each  most  have  a  share,  and, 
by  the  rule  in  equity  as  to  illusory  appcnntments,  a  subrtantial  share ;  unless  a 
good  reason  appears ;  as,  another  provision  by  the  person  executing  the  power, 

~  not  from  any  other  quarter.  Under  such  a  power  an  appointment  of  a  fund, 
nearly  1900Z.,  among  three  children,  the  objects^  KM.  to  one,  50^  to  another, 
and  tiie  remainder  Id  the  tiiird,  all  having  other  provifiicHis  aUunde,  was  set 
aside  as  illusory*  (a) 

Evidence,  that  an  appouxtment  was  improperly  obtained,  being  executed  by  a  will 
regularly  provea,  was  rejected,  [p.  850.1 

Powers  in  this  Court  considered  as  trusts,  (h)  [p.  856.] 

Power  to  appoint  to  the  use  of  such  child  or  children,  &c. :  aa  appointment  to  one 
or  more  good,  (c|  [p.  857.] 

Not  now  the  rule,  that  under  a  power  to  appoint  among  several  objects  they  must 
take  equally,  unless  a  good  reason  appears,  [p.  859.] 

A  power  to  appoint  amonff  several  objects  well  executed  at  law  by  giving  each  a 
share,  however  small,  \p.  861.] 

Martha  Scatt£bgood,  by  her  will,  dated  the  29th  of  August, 
1753,  after  giving  several  specific  and  pecuniary  legacies,  among 
others,  to  Isaac  Kemp  20^,  to  his  son  Anthony  Facer  Kemp  a 
watch,  and  to  his  daughter  Martha  Seaccombe  a  diamond  ring,  dis- 
posed of  the  residue  thus : 

^^  What  remains  after  paying  these  legacies  I  give  to  my  cousin 
Martha  Kemp  for  her  life  and  then  to  be  disposed  of  amongst  her 
children  as  she  shall  think  proper.'' 

Martha  Kemp,  the  wife  of  Isaac  Kemp,  and  her  son  Anthony 
Facer  Kemp  were  appointed  executors. 

After  the  death  of  the  testatrix  a  bill  was  filed  by  Anthony  Facer 
Kemp  ;  under  which  several  orders  were  made,  and  the  residue  was 
paid  into  the  bank.  Isaac  Kemp  died  in  1775  ;  and  by  his  will, 
dated  the  14th  of  Febriuuy  1767,  among  other  things  giving  a  legacy 
of  50{.  to  Anthony  Facer  Kemp,  reciting,  that  he  had  a  few  days 
before  given  him  his  fortune,  or  such  sum  as  he  thought  a  fair,  com- 
petent proportion,  he  gave  to  his  daughter  Martha  Seac- 
combe *  a  legacy  of  100{.,  and  to  his  son  Samuel  Scatter-  [^  850] 
good  Kemp  500/. ;  and  appointed  his  wife  executrix. 

Martha  Kemp  by  her  will,  dated  the  30th  of  August,  1785,  as  to, 
for  and  concerning,  all  such  goods,  chattels,  estate  and  effects,  as 
she  was  entitled  to  for  her  Kfe  under  the  will  of  Martha  Scattergood, 

(a)  As  to  illusoiy  appointments,  sec  Sngden,  Powers,  (4th  Lond.  ed.)  ch.  9,  §  4, 
p.  491,  d  seq. ;  Paddingion  v.  Borne,  1  Bro.  C.  C.  (Am.  ed.  1844,)  450,  451,  and 
notes;  1  Stocy,  £q.  Jur.  §  252,255;  HafneswoHhy.  Gbot,  1  Harper,  £q.  119, 
note  (a). 

Courts  of  Chancery  are  now  relieved  from  this  troublesome  subject  of  illusory 
appointments,  by  statute  of  1  Wm.  fV.  ch.  46 ;  2  Williams,  Executors,  (2d  Am. 
ed.)  1019, 1020 ;  4  Kent,  (5th  ed.)  343,  note ;  Vandenet  v.  Aiiom,  ante,  4  Y.  771, 
note(al 

(h)  Brown  v.  HiggB,  anU,  4  V.  708,  note  (a);  S.  C,  ante,  495,  and  notes ;  Bvr- 
roughs  V.  PkUeox,  5  M.  &  Cr.  73. 

(c )  Sugden,  Powers,  ch.  9,  §3,  (4th  Lond.  tfd.)  485, 486. 


850  KEMP  V.  UMF.  [1795-1801. 

and  which  she  was  thereby  empowered  to  dispose  of  after  her  de- 
cease to  and  amongst  her  children  in  such  shares  and  proportions 
as  she  should  think  proper,  gave  and  disposed  thereof  in  the  words 
following  : 

<<  I  give,  bequeath  and  dispose,  unto  my  son  Anthony  Facer  Kemp 
the  sum  of  50/.  part  thereof.  I  give,  bequeath  and  dispose,  unto 
my  daughter  Martha  Seaccombe,  the  wife  of  Richard  Seaccombe, 
the  sum  of  102.,  other  part  thereof,  to  and  for  her  own  sole  and  sep- 
arate use  and  benefit  absolutely ;  and  as  to  all  the  rest,  residue  and 
remainder,  of  such  goods,  chattels,  estate  and  effects,  of  what  nature 
or  kind  soever,  I  give,  bequeath  and  dispose  of  the  same  and  every 
part  and  parcel  thereof  unto  my  son  Samuel  Scattergood  Kemp  to 
and  for  his  own  use  and  benefit  for  ever." 

She  then  appointed  Samuel  Scattergood  Kemp  sole  executor ; 
and  died  in  1794  ;  leaving  only  the  three  children  mentioned  in  her 
will. 

The  fund,  which  was  the  subject  of  appointment,  arising  from  the 
residue  of  Marthi^  Scattergood's  personal  estate,  amounted  to  nearly 
19002.  This  bil)  was  filed  by  Samuel  Scattergood  Kemp,  claiming 
under  the  appointment  of  his  mother. 

The  Defendant  Anthony  Facer  Kemp  by  his  answer  admitted, 
that  at  different  times  he  received  from  his  father  19012.  14<.  Id. 
but  denied,  that  he  received  the  whole  as  an  advancement  in  the 
world ;  claiming  an  allowance,  beyond  what  he  had  received,  as  a 
compensation  for  fifteen  years'  service,  and  also  for  two  legacies  of 
1002.  each,  received  by  his  father  in  his  right.  He  stated  a  com- 
parison of  his  circumstances  with  those  of  the  Plaintiff.  He  ad- 
mitted, that  Martha  Kemp  lived  with  the  Plaintiff  till  her  death  ; 
but  denied,  that  she  was  maintained  by  him ;  believing,  he  received 
dividends  accruing  to  her ;  and  stating,  that  the  Plaintiff 
[*851]  ^also  claimed  several  thousands  pounds  under  her  will, 
insisted  that  the  appointment  was  illusory. 

The  Defendants  Seaccombe  and  his  wife  by  their  answer  stated, 
that  upon  their  marriage  in  1753  he  received  from  Isaac  Kemp  4002. 
in  part  of  10002.  her  portion ;  and  he  received  the  remainder  in 
1779  under  a  decree,  with  interest,  and  also  a  gift  from  another 
person  to  his  wife  of  1002.,  received  with  interest  under  the  decree. 
He  also  received  a  legacy  of  1002. ;  given  to  her  by  her  father^s 
will.  He  stated,  that  the  Plaintiff's  circumstances  were  much  su- 
perior to  his ;  and  that  he  had  sixteen  children  ;  and  he  believed, 
the  Plaintiff  had  received  several  sums  from  his  father,  besides  be- 
ing settled  in  business  by  him  and  the  legacy  of  5002. 

Evidence  was  produced  to  show  the  other  provisions  made  for 
the  children.  Evidence  was  also  produced  to  show,  that  the  instru- 
ment was  obtained  by  undue  influence  and  ill  usage,  which  was 
proved  by  the  Plaintiff's  clerks  and  servants ;  and  opposed  on  his 
part  by  two  witnesses  ;  who  had  attended  the  family  as  apotheca- 
ries :  but  the  Master  of  the  Rolls  early  in  the  argument  declared, 

VOL.  V.  50* 
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that  as  the  instrument  was  proved  as  the  will,  he  should  pay  no  at- 
tention to  that  evidence. 

Mr.  Chraham  and  Mr.  Skort,  for  the  Plaintiff. — ^This  distribution 
cannot  be  impeached  as  illusory ;  especially  taking  into  considera- 
tion the  large  sums  advanced  to  the  Defendants  by  their  father. 
Though  the  objects  are  limited,  the  discretion  is  very  large.  Does 
any  inequality  vitiate  an  appointment  under  such  a  power :  or,  where 
is  the  line  to  be  drawn  ?  The  author  of  the  power  in  this  instance 
was  only  the  cousin  of  Martha  Kemp ;  which  is  difierent  from  a 
power  given  by  a  parent ;  in  which  case  it  might  be  considered 
wrong,  that  the  person  to  execute  should  have  a  power  to  disappoint 
the  children  of  what  they  had  a  natural  right  to  expect.  The 
mother  executing  this  power  did  not  leave  her  other  children  desti- 
tute ;  and  she  lived  twenty  years  with  the  son  she  has  favored. 
WaU  V.  Thterbome  (1).  Swetnam  v.  fVoolaston  (2).  It  is  said  in 
that  case,  though  not  decided,  that  there  must  be  something  like 
bribery  or  corruption.  Menzey  v.  Walker  (3).  Lister 
V.  Robinson  (4).  ^Austin  v.  AvsHn  (5).  Burrell  v.  Bur-  [♦852] 
reU  (6)  is  very  strong  for  the  Plaintiff.  The  words  are 
almost  those  of  this  power.  One  guinea  only  was  given  to  the  son ; 
and  though  it  was  observed,  that  the  father  creating  the  power  to 
give  to  his  children,  generally,  might  have  known  of  the  other  pro- 
vision the  son  had,  his  bill  was  dismissed.  In  Spring  v.  Biks  (7) 
the  power  of  the  vnfe  was  to  give  to  and  amongst  such  of  his  rela- 
tions as  should  be  living  at  the  time  of  his  decease  in  such  parts, 
shares,  and  proportions  as  she  should  think  proper :  and  an  exclu- 
sive appointment  was  established,  and  Lord  Mansfield  observed  upon 
the  cases  of  powers  to  devise  among  children,  that  the  reasoning  is 
very  subtle  ;  for  the  person  will  have  duly  executed  the  power  by 
giving  a  shilling  to  every  one  but  a  favorite  and  the  whole  to  such 
favorite.  In  Boyle  v.  The  Bishop  of  Peterborough  (8),  a  power  to 
appoint  among  aJl  the  children,  one  of  two  children  being  dead,  it 
.  was  held,  that  the  whole  might  be  appointed  to  the  survivor.  O^- 
son  V.  Kinven  (9)  is  against  the  Plaintiff:  but  Pemberton,  afterwards 
Chief  Justice,  thought,  the  power  was  not  exceeded,  though  only  5s. 
was  given  to  one :  and  the  case  is  weakened  ;  because  it  appears  in 
WaU  V.  TTiurbome,  that  the  wife  was  married  to  a  second  husband ; 
and  being  under  coverture,  her  distribution  might  be  influenced  by 
his  authority. 

Mr.  Lloyd  and  Mr.  Fonbianque^  for  the  Defendants. — No  motive 
is  stated  upon  this  will,  nor  any  reason  given,  for  making  an  unequal 


(1)  1  Vera.  355, 414. 

(2)  Cited  1  Vera.  356. 
^   For.  72. 

Cited  For.  74. 
Cited  For.  74. 
Amb.  660. 

Term  Rep.  B.  R.  435,  n. 
3  Bro.C.  C.  243;  airfe,  vol.  i.  299. 
(9)  1  Vera.  66. 


(3)  Foi 

(4)  Cit 

(5)  Cit 

(6)  Ai 
7  1' 
8)3: 
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distribution ;  and  the  point  is,  whether  under  such  a  power  she  could 
make  such  distribution  :  assigning  no  reason  for  so  doing.  For  that 
there  is  no  authority.  What  is  said  in  Spring  v.  BUes,  that  one 
child  may  be  excluded,  or  a  favorite  child  take  the  whole,  if  a  shil- 
ling is  given  to  each  of  the  others,  it  must  be  remembered,  was  said 
in  a  Court  of  Law :  as  applied  to  this  Court  it  is  certainly  wnmg. 
In  M^nsey  v.  Walker  Lord  Talbot  held,  that  by  such  a  power  the 
objects  are  fixed  ;  and  each  child  must  have  a  substantial  part.  The 
expression  ^<  amongst  her  children  "  must  be  read  '^  amongst  all  her 
children ; "  in  which  case  no  one  could  be  excluded.  Burrett  v. 
Burrell  is  different.     The  power  was  neither  to  give  to  all  and  every 

the  child  and  children,  nor  amongst  the  children.     Loid 
[*^8Sd]     *^  Camden  might  have  been  of  opinion,  that  it  might  be 

construed  a  power  to  give  to  any  of  the  children ;  and 
from  the  reason  given  there  must  have  been  more  in  the  case ;  upon 
which  the  execution  was  considered  reasonable.  The  question  then 
is,  whether  in  this  Court  this  is  not  equal  to  total  exdusion.  The 
constant  rule  of  this  Court,  to  be  found  in  Gibson  v.  Kinoen  and 
many  other  cases  befcMre  and  since,  has  been,  that  a  distribution  very 
unequal  and  without  any  good  reascm  to  warrant  it  shall  not  prevail. 
WaU  V.  7%tir6ofM.  Cragrave  v.  Perrost  H).  Astrey  v.  Astrty  (2). 
CoUman  v.  Seymour  (3).  Maddison  v.  Anarew  (4).  Alexander  v.  Al- 
exander (5).  PockUngton  v.  Bayne  (6);  all  these,  followed  by  the  late 
cases  (7),  affirm  the  rule  against  illusory  appointments.  A  power  of 
appointment  confers  a  trust ;  and  like  every  other  trust  it  must  be  exe- 
cuted according  to  good  faith.  In  Oibson  v.  Kinven  the  words  were  as 
large  as  in  this  will ;  upon  trust  and  confidence,  that  she  would  not  dis- 
pose thereof  but  for  the  benefit  of  her  children :  but  it  was  sec  aside  on 
account  of  the  inequality  of  the  distribution,  for  which  there  was  no 
good  reason.  It  must  be  admitted  upon  that,  that  if  there  were  circum- 
stances in  the  conduct  of  a  child,  sufficient  to  exclude  that  child,  those 
circumstances  would  have  operated  in  Equity  as  a  reason  for  the  ex- 
clusion ;  but  how  can  this  Court  fonn  a  judgment,  if  the  question  of 
influence  upon  the  parent's  mind  is  excluded  ?  According  to  a  man- 
uscript note  of  Lord  Nottingham's  reasoning  in  CHbsan  v.  JGnven, 
his  Lordship  said,  there  could  be  no  certain  rule  in  the  exposition  of 
powers  of  this  nature ;  but  it  ought  to  vary  according  to  the  circum- 

(1)  1  £q.  Ca.  Ab.  345,  cited  in  mdl  v.  Tkurbome,  1  Vera.  355. 

(2)  Pr.  Ch.  256. 

(3)  1  Ve«.  209. 

(4)  1  Vea.  57. 
(5  2  Ves.  640. 

(6)  lBro.C.C.450. 

(7)  The  cases,  that  have  occurred  in  the  coarse  of  these  Reports,  coin]Hisiiig 
this  and  most  of  the  other  points  relatin^to  powers  of  appointment,  and  referring 
to  the  leading  authorities,  are  Boyie  v.  The  Biihap  ^f  Peierboroughj  anU^  vol.  i. 
299;  Briiiow  v.  Wardt,  WUmm  v.  PigsoU^  RouiUdttt  v.  Dwrd,  WkiMUr  v.  Wd^- 
star,  Smith  v.  Lord  Camdford,  iL  336,  351,  357,  SS;  Cnmq)t  v.  Barrw,  Fan" 
derzee  v.  ^obm,  iv.  681, 771 ;  JFoUen  v.  Tanner^  Spencer  v.  &smcerj  Long  v.  Long^ 
FMestMc  V.  Gregor,  Reade  v.  Reade^  218,  362,  445,  553,  744 ;  Kenwor£y  v.  BaUj 
po^  vol.  vi.  798.    See  the  note,  cmie,  L  310. 
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stances  of  the  case ;  and  though  the  clause  sounds  never  so  arbitra- 
rily, yet  the  power  ought  to  be  executed  like  arbitrations,  with  equi- 
ty and  good  conscience ;  for  generally  in  these  cases  the  best  equity 
is  equality.  The  principle  lo  be  deduced  from  this  is,  that  you  are 
to  execute  ttie  power  as  the  author  of  it  would,  if  living.  When- 
ever the  power  is  so  framed,  that  each  child  is  entitled  to  something, 
they  must  take  equally,  unless  there  are  circumstances, 
from  which  it  is  likely,  the  *  author  of  the  power  wpuld  [*  854] 
have  executed  it  unequally.  If  you  can  go  into  evidence  to 
justify  the  inequality,  you  can  go  into  evidence  on  the  other  side  to 
explain.  The  jninciple  as  to  powers  and  trusts  is  the  same  (1): 
both  are  for  the  benefit  of  the  object,  not  of  the  person  to  execute, 
or  of  the  trustee.  Warburion  v.  Warburton  (2).  In  Thomas  v. 
Thomas  (3)  the  distinction  is  taken  between  the  words  there,  to  one 
or  more  of  his  children  then  living  in  such  manner  as  his  executrix 
should  think  fit,  and  a  general  trust  to  distribute  among  the  chil- 
dren ;  in  which  case  an  i|nequal  distribution  may  be  controlled  by  a 
Court  of  Equity.  Clarke  v.  Turner  (4).  Moseky  v.  Moseky  (5). 
In  Baker  v.  Barret  (6)  upon  the  word  "  amongst "  the  distribution 
was  ordered  to  be  among  them  equally :  there  being  no  reason 
against  it.  In  Maddison  v.  Andrew  Lord  Hardwicke  stating,  that 
where  but  a  trifle  has  been  given  to  one,  it  may  be  justified,  if  that 
child  by  misbehavior  deserved  it,  qualifies  it  by  observing,  that  it 
must  be  very  gross  indeed.  This  aif[ument  proceeds  exactly  upon 
the  notion  of  Lord  Thurlow  ^7)  in  Boyle  v.  The  Bishop  ofPeterbo-^ 
roughy  that  an  illusory  appomtment  is  a  fraud.  There  must  have 
been  extrinsic  evidence  to  justify  that  apparent  unequal  distribu- 
tion. What  this  testatrix  has  done  is  what  Lord  Thurlow  calls 
fraud. 

Mr.  Crrahamy  in  reply. — ^I  deny,  that  powers  are  trusts  (8),  and 
draw  along  with  them  all  the  consequences  of  equitable  jurisdiction. 
It  has  been  long  said,  that  powers  and  the  construction  of  them  are 
the  same  both  at  law  and  in  Equity.  If  a  power  has  been  executed 
by  will,  the  Court  always  refers  it  to  Ecclesiastical  cognizance ;  and 
the  probate  is  always  considered  conclusive.  This,  though  an  exe- 
cution of  a  power,  is  a  mere  will. 

The  introduction  of  powers  not  being  very  remote,  the,  cases  do 
not  go  back  to  a  very  distant  period.  The  earliest,  deserving  atten- 
tion, is  Cragrave  v.  PerrosL  At  that  time  the  expression  "  an  illu- 
sory appointment "  was  not  introduced :  but  it  was  thought  an  im- 
provident execution ;  like  fraud ;  and  not  such  as  the  person  creating 
the  power  would  have  apiHt>ved.     If  a  Court  of  Equity  will  place 

(1)  See  Broum  v.  Higgs,  anU.  495 ;  vol.  iv.  708. 
(2   lBro.P.C.34.     * 
(3)  2  Vem.  513. 

4)  2  Preem.  198. 

5)  Cited  2  Freem.  19a 
Cited  2  Freem.  198. 
AtUe,  vol.  i.  310. 

(8j  See  Snwn  v.  Higgs,  ante^  495;  vol.  iv.  708 
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itself  in  loeb  pareniUy  to  judge  of  the  reaMms  JBStifying  the  ine- 
quality, they  must  assume  the  consideration  of  those  circumstanoes, 
that  would  govern  the  conduct  of  the  parent.  According  to  the 
expressions  in  Wall  v.  TTnurbome  to  make  an  appointment  illusory, 
the  circumstances  must  be  strong :  and  the  instances  put  are  bribery 
and  corruption.  That  shows,  how  loose  the  grounds  were  then. 
What  is  said  in  the  ultimate  decision  of  that  case,  that,  because 
there  is  any  inequality,  and  because  it  is  discretionary  in  the  Court 
to  relieve,  or  not,  the  Court  would  take  upon  themselves  to  set  k 
aside,  is  much  too  broad. 

In  MaddUon  v.  Andrew  Lord  Hardwicke  considered,  that  for  that 
purpose  the  proportion  must  be  a  mere  nothing,  a  mockery ;  which 
would  not  apply  to  1002.  out  of  11002.  In  Menzey  v.  Walker  Lord 
Talbot  admitted,  that  if  the  question  turned  upon  the  reasonableness 
or  unreasonableness  of  the  execution,  he  must  inquire  into  the  cir- 
cumstances of  the  two  daughters ;  that  is,  how  they  were  provi- 
ded for.  In  Alexander  v.  Alexander  the  constructi<MK  was,  that  ne- 
cessarily every  person  must  have  had  a  part;  and  Sir  Thomas 
Clarke  must  have  so  understood  it ;  who  has  therefore  held  an  ap- 
pointment of  1002.  out  of  60002.  not  illusory ;  which  was  scarcely 
a  greater  proportion  than  the  102.  in  this  appointment.  In  Pock- 
lington  V.  Bayne  undoubtedly  the  proportion  of  one  acre  to  two 
children  for  life  v^s  a  mere  mockery.  In  Burrell  v.  Burrett  there 
is  good  reason  to  suppose.  Lord  Camden  did  not  determine  upon 
>the  ground  represented  in  the  Report,  but  upon  this :  that  the  Court 
ought  with  great  hesitation  to  entertain  a  jurisdiction  of  that  sort,  to 
exercise  a  judgment  in  loco  parentis.  In  Spring  v.  Biles  Lord 
Mansfield  must  have  been  speaking  of  cases  in  Equity :  no  such 
case  having  occurred  at  Law.  His  impression  and  that  of  Mr.  Jus- 
tice Buller  were  plainly,  that  the  exact  shares  are  not  to  be  looked  to. 

Master  of  the  Rolls,  [Sir  Richard  Pepper  Arden]. — ^The 
only  point  for  my  opinion  is,  that  according  to  this  power  Martha 
Kemp  was  bound  to  give  something  more  than  a  shadow  to  all  her 
children ;  and  that  102.  is  not  in  itself,  independent  of  circum- 
stances, illusory ;  or,  if  it  is,  that,  taking  all  the  circumstances  to- 
gether, it  cannot  be  held  to  be  so.  In  the  old  cases  they  used  to  go 
into  the  point,  how  the  children  behaved :  but  they  do  not  now  ; 
and  I  will  not. 

[•856]  March  24th.  The  Master  of  the  Rolls  [Sir  Rich- 
ard Pepper  Arden], — This  cause  has  been  before  me, 
longer,  I  believe,  than  any  other ;  and  certainly  should  not  have  re- 
mained so  long  for  judgment,  if  I  had  not  entertained  doubts,  which 
I  must  always  entertain  upon  questions  of  this  sort,  as  to  the  decree 
I  am  to  make.  Another  reason  is,  that  I  hc^d,  what  I  recommend- 
ed, that  the  parties  should  come  to  some  agreement,  would  have 
taken  place.  That  is  extremely  desirable  ;  for  nothing  is  more  dis- 
agreeable to  a  Judge  than  to  make  the  decision  I  find  myself  under 
the  necessity  of  making. 
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This  cause  arises  upon  what  has  frequently  been  a  question  in 
this  Court:  the  due  execution  of  trusts,  and  powers,  which  are  in 
this  Court  considered  as  trusts  (1).  The  question  is,  whether  under 
the  circumstances  of  this  case  this  appointment  can  stand;  for 
special  circumstances  were  relied  on,  and  a  great  deal. of  evidence 
produced  to  show,  what  provisions  these  children  took  from  their 
father  and  others :  but  I  do  not  think  that  material  now ;  for  it 
affords  no  ground  to  entitle  the  person  executing  the  power  to  take 
away  from  them  what  upon  the  construction  of  the  power  they 
might  be  entitled  to:  that  is,  a  real  substantial  share  oif  this  fund. 
The  property  is  pretty  nearly  1900/.  1  should  hardly  have  con- 
ceived, that  502.  could  be  considered  a  substantial  part :  but  the 
sum  of  10/.  to  the  daughter  was  evidently  meant  to  be  no  gift:  the 
mother  merely  supposiifg  herself  to  be  under  the  necessity  of  giving 
something  to  each.  The  first  point  is  as  to  the  construction  of  the 
power.  One  of  the  Counsel  for  the  Plaintiff  was  much  disposed  to 
admit  that  this  must  be  construed  to  be  a  power  under  such  circum- 
stances as  called  upon  her  to  give  some  share  to  each :  the  other 
Counsel  insisted,  and,  I  think,  so  far  rightly,  as  being  the  most  ma- 
terial point,  that  according  to  the  true  construction  of  this  power, 
notwithstanding  the  very  rigorous  manner,  in  which  these  powers 
have  been  construed  in  this  Court,  it  was  an  absolute  power  of  dis- 
position ;  and  she  might  have  given  the  whole  to  Samuel  Kemp. 
The  question  is,  what  is  the  real  construction  of  these  words  ;  '<  then 
to  be  disposed  of  amongst  her  children  as  she  shall  think  proper : " 
whether  according  to  the  true  construction  of  this,  which  must  be 
admitted  to  be  a  trust,  so  that  she  could  only  give  it  to  a  child,  she 
might  give  it  to  one  only,  and  that  would  have  fulfilled  the  intention. 
I  was  for  some  time  disposed  to  think,  such  a  construction 
might  be  put  upon  it.  The  ^  case  relied  on  was  Burrell  [^  857] 
V.  BurreU,  decided  by  Lord  Camden,  a  very  great  Judge : 
but  when  that  case  comes  to  be  considered,  there  are  many  essen- 
tial differences.  The  question  then  is,  whether  according  to  the 
true  construction  in  Jaw  and  equity  upon  a  trust  to  dispose  among  a 
certain,  given,  assigned,  number  of  particular  persons  each  of  those 
persons  is  not  to  be  considered  as  entitled  under  that ;  and  after 
looking  through  every  case,  that  was  cited,  I  am  forced  to  declare, 
I  find  it  to  be  the  opinion  of  a  series  of  Judges  from  Lord  Notting- 
'  ham  to  the  present  time,  that  words  like  these  amount  to  a  gift  to 
all  the  objects  ;  and  the  exclusion  of  one  is  an  undue  execution.  If 
the  words  were  ^^  to  such  of  her  children  as  she  shall  think  proper," 
that  would  give  a  latitude  to  appoint  to  one  only. 

All  the  questions,  that  can  arise  upon  these  words,  seem  to  have 
been  considered  in  the  case  of  Swift  v.  Gregson  and  the  case  of 
Spring  V.  Biks  in  the  note  ;  from  which  may  be  collected  the  con- 
struction, which  Courts  of  Law  put  upon  powers  of  this  nature. 

(1)  Broumv.  Higga^  anU^  4d5,  [and  the  notes] ;  vol.  iv.  706.  See  podj  vol. 
viii.  570, 1. 
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The  words  in  the  former  of  those  cases  were  '^  to  and  for  the  uw 
and  behoof  of  such  child  and  children  of  the  said  John  Gregson,"  as 
John  6r^[8on  should  at  any  time  by  deed  or  will,  &c.  limit,  direct 
or  appoint.  The  question  was,  whether  such  words  gave  a  power 
to  appoint  to  any  one  in  exclurion  of  the  others.  The  words  in 
Spring  V.  Biks  were  <<  to  and  amongst  such  of  my  relatious  as 
shall  be  living  at  the  time  of  my  deciease  in  such  parts,  shares,  and 
proportions,  as  my  said  wife  shall  think  proper.**  The  Judges  were 
of  opinion,  that  these  words  gave  full  power  to  give  to  one  or  more; 
and  most  of  the  cases,  that  have  arisen  upon  word^of  this  sort,  are 
there  quoted ;  as  Thimas  v.  Tliomas  (1)  ;  where  the  words  were 
"  to  one  or  more  of  his  children  ; "  TtmUmcn  v.  D^hton  (2), 
where  it  was  "  to  any  of  his  children  ; "  Macey  v.  Shumer  (3), 
<<  amongst  all  or  such  of  his  children ; "  and  Liefe  v.  SaUvng- 
stone,  (4)  '^  to  such  of  my  children."  All  these  words  were  held, 
and  very  properly,  to  show  a  manifest  intention  to  give  a  power  to 
appoint  to  any  one  child,  that  should  answer  the  description.  Bot 
it  does  not  appear  to  have  been  argued,  at  least  not  conceded,  that 
the  word  <^  amongst '^  has  not  been  considered  equivalent  to  "all 
and  every ; "  which  words  are  mandatory  ;  and  make  it 
[^  858]  *  necessary,  that  each  should  have  a  share.  It  seems  to 
me,  that  upon  the  case  now  before  the  Court  the  Judges 
would  have  had  no  doubt,  that  every  one  must  have  taken  a  share. 

I  will  now  state  the  cases,  that  have  occurred  upon  this  subject, 
chronokigically ;  and  see  how  far  the  opinions  upon  this  question  of 
illusory  appointment,  and  I  lament  extremely,  that  it  has  ever  found 
its  way  into  this  Court,  have  been  carried.  The  case,  that  settled 
this,  is  Gibson  v.  Kinven  (5),  determined  by  that  great  Judge  Lord 
Nottingham,  styled  the  Father  of  Equity.  It  was  contended  in  that 
case,  that  any  one  might  have  been  excluded.  It  is  said  in  the  Re* 
port  to  have  been  the  opinion  of  Chief  Justice  Pemberton,  then  at 
the  bar,  that  a  ring  might  have  been  given  to  one ;  and  so  it  might, 
if  this  would  be  good  :  but  the  appointment  was  set  aside  by  Lord 
Nottingham  for  inequality.  How  can  the  words  in  that  case  oe  dis- 
tinguished from  "  amongst  her  children  ?"  Lord  Nottingham  was  of 
opinion,  it  was  necessary  to  give  some  part  to  each ;  and  a  nominal 
part  would  not  satisfy  the  object  of  the  power. 

That  case  was  followed  by  Watt  v.  Thurbomey  reported  in  two 
places  in  Vernon  (6) :  but  that  book  is  unfortunately  so  inaccurate, 
that  I  do  not  know  upon  which  statement  to  rely.  If  I  take  the  first 
statement,  it  is  very  near  this  case. 

Two  other  cases  are  quoted  there,  by  whom  determined  I  do  not 
know:   Cragrave  v.  Perrost,  and  Switnamy.  Woolaston^     Upon  the 

(l)2Vem.5ia 

{2   1  P.  Wms.  149. 

(3)  1  Atk.  389. 

(4    1  Mod.  189;  2  Lev.  104;  Carter,  232. 

(5)  1  Vem.  66. 

(6)  1  Vem.  355,  414. 
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first  I  rather  think  the  Court  would  have  paused,  before  they  would 
have  set  that  aside,  but  for  the  peculiar  circumstances.  But  iS'u'e^- 
nam  v.  Woolaitan,  if  it  is  to  have  any  authority,  would  be  against  the 
decision  in  Oibson  v.  KinvefL  It  is  a  decision  departed  from  in  the 
principal  case,  and  by  whom  determined  I  do  not  know.  Therefore 
it  is  not  entitled  to  be  considered  as  of  any  authority. 

Clarke  v.  TurMr  (1)  was,  I  believe,  determined  by  Lord 
Somers.  Whether,  or  not,  the  Court  was  struck  with  the  extent 
of  the  word  <<  relations,"  and  the  subject  being  land,  they  took 
upon  themselves  to  execute  the  trust ;  and  decreed  it  to  the  heir 
at  law. 

*  The  next  case  is  a  very  extraordinary  one :  Warburton  [*  859] 
V.  Warburton  (2)  :  a  power  to  two  of  the  testator's  daugh-  . 
ters,  whom  he  appointed  his  executors,  to  dispose  to  the  use  of 
themselves,  their  brothers  and  sister,  or  to  such  of  them  and  in  such 
proportions  as  they  should  judge  fit  and  convenient  according  to  their 
needs  and  necessities.  There  the  Lord  Keeper  Wright  and  the 
House  of  Lords  seem  to  have  thought  that  the  trust  devolved 
upon  the  Court  The  reason  is  a  very  odd  one.  I  hope  they  did 
not  lay  much  stress  upon  has  being  bred  to  the  law.  It  is  hardly  to 
be  collected,  what  construction  they  put  upon  it.  It  seems,  as  if 
they  exercised  the  power  themselves :  a  power,  which  of  late  the 
Court  has  disclaimed  ;  and  I  hope,  that  will  always  be  followed.  If 
the  power  is  not  executed  property,  the  rule  now  is  to  set  aside  the 
execution  and  ^ve  the  fund  equally.  But  I  suppose,  the  construc- 
tion there  was,  that  it  was  a  general  trust,  to  be  exercised  for  their 
own  benefit ;  and  therefore  the  Court  was  very  jealous ;  and  com- 
pletely controlled  it. 

The  next  cases  are  Thtmas  v.  TTkomas  (3)  referred  to  in  Smft  v. 
Crregsonj  and  Astrey  v.  Astrey  (4).  The  former  could  admit  no 
doubt ;  and  it  was  determined,  that  the  fiind  might  be  given  to  one  : 
the  power  being  to  give  to  one  or  more,  there  was  no  room  for  the 
Court  to  interfere.  In  Astrey  v.  Astrey  the  power  was  to  divide 
among  his  three  daughters  in  such  proportions  as  the  wife  should 
think  fit ;  and  the  Court  was  of  opinion,  it  must  be  equally  ;  unless 
a  good  reason  appeared.  That  I  take  not  to  be  the  rule  of  the 
Court  now.  However,  it  is  perfectly  clear,  that  under  words  of  this 
sort,  if  some  very  good  reason  does  not  appear,  which  I  admit  might 
be  given  in  the  particular  case,  for  giving  a  very  small  sum  to  one, 
such  a  disposition  cannot  be  allowed. 

Then  we  come  to  some  cases  more  modem ;  and  upon  which  the 
rule  is  settled,  as  it  now  stands.  In  Menzey  v.  Walker  (5),  notwith- 
standing the  reason  given,  namely,  the  provision  from  the  grand- 
father, yet  Lord  Talbot  thought,  under  the  words  in  that  case  every 

(1)  2  Freem.  198. 
(2   1  Bro.  P.  C.  34. 
(3  2  Vem.  513. 
4  Pr.ClLSSa 
(5)  For.  72. 
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one  must  have  a  share,  and  not  an  illusory  share.    The  next  case  is 

Maddison  v.  Andrew  (1).  The  principal  point  does  not 
[*  860]     *  bear  upon  this ;  but  this  was  held  clearly,  that  each  of 

the  objects  living  was  entitled  to  a  share ;  and  that  no 
discretion  in  such  a  case  devolved  upon  the  Court.  Then  in  Coleman 
V.  Seymour  (2)  it  was  held,  that  a  share  must  be  given  to  each ;  and 
that,  a  share  not  illusory.  The  next  is  a  case  very  often  quoted, 
Alexander  v.  Alexander  (3) ;  which  seems  almost  to  decide  upon 
such  words  as  these.  Under  a  power  to  appoint  unto  and  among 
such  children  begotten  between  them  and  in  such  proportion  as  she 
shall  direct,  &c.  Sir  Thomas  Clarke  held,  that  each  must  have  some 
share ;  and  that  must  not  be  a  nominal  share. 

The  last  case  I  shall  take  notice  of  is  that,  which  has  been  so 
much  commented  upon,  Burrell  v.  BurreU  (4).  The  testator  gave 
all  his  real  and  personal  estate  to  his  wife,  to  the  end  she  might  give 
his  children  such  fortunes  as  she  should  think  proper,  or  they  best 
deserve ;  to  whom  he  charged  his  sons  and  daughters  to  be  dutiful 
and  obedient,  and  loving  and  aflectionate  to  each  other.  The  son 
had  an  estate  of  400/.  a  year.  The  wife  gave  two  daughters  200/. 
each ;  to  the  son  a  guinea;  and  the  remainder  to  two  other  daugh- 
ters. It  is  impossible  to  suppose  that  Lord  Camden  laid  any  stress 
upon  the  guinea.  I  cannot  conceive,  that  he  considered  that  as  any 
thing ;  for  it  is  now  too  well  settled,  and  it  is  imposed  on  every 
Judge  as  an  obligation,  whatever  may  be  the  inclination  of  his  own 
opinion,  that,  though  a  gift  of  any  part  is  a  good  execution  at  law, 
yet  in  equity,  unless  it  is  substantial  and  r^,  it  is  the  same  as  no 
execution.  The  words  of  the  report  leave  it  a  little  doubtful.  It 
states  two  reasons  ;  and  concludes,  that.  Lord  Camden  being  of  the 
same  opinion,  the  bill  was  dismissed.  Lord  Camden,  as  I  conceive, 
was  of  opinion,  that  these  words  were  so  ample,  that  if  she  thought 
fit  to  give  nothing  to  one,  she'  might  so  execute  her  power.  I  will 
not  say  what  my  own  opinion  would  have  been.  I  am  willing  to 
subscribe  to  that  of  Lord  Camden  upon  such  a  doubtful  question ; 
being  perfectly  satisfied,  that  in  setting  aside  these  appointments, 
criticising  upon  the  words  "  to  and  amongst,"  &c.  and  the  rule  as 
to  illusory  shares,  the  Court  goes  against  the  intention.  I  must  there- 
fore think,  that  under  the  words  of  that  will  Lord  Camden  thought, 
the  wife  might  have  given  the  whole  to  one  child ;  and  had  a  right 
to  exclude  any,  who  in  her  opinion  did  not  want  it.     Then  ought 

that  to  have  any  efTect  upon  these  words  ?     I  think  not. 
[*861]  *My  inclination  is  strong  to  support  the  execution  of 

this  power,  if  I  could  consistently  with  the  rules  I  find 
established.  Finding  those  rules  established,  I  must  consider  these 
words  with  reference  to  those  rules.  This  is  a  trust  beyond  all  ques- 
tion.    What  is  the  efTect  of  the  words  "  amongst  her  children  ?"  Is 

(1)  1  Ves.  57. 

(2)  1  Ves.  209.  / 

(3)  2  Ves.  040. 

(4)  Arab.  660. 
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it  necessary  to  say  <<  all  and  every  ?"  Alexander  v.  Alexander  and 
the  cases  quoted  in  Swift  v.  Gregsan  plainly  show,  that,  if  it  was 
not  for  the  word  ^'  such  "  the  word  <'  amongst "  would  require  a  dis- 
tribution, so  that  every  one  must  take  some  share.  A  Court  of  Law 
says,  a  share,  however  little,  will  be  sufficient.  The  power  must  be 
executed  according  to  the  words :  if  not,  it  will  be  bad  at  law.  I 
shall  mention  Pocklington  v«  Bayne^  in  order  to  show  that  Lord 
Thurlow's  opinion  was  the  same.  His  Lordsip  held  an  acre  given 
to  two  for  their  lives  was  illusory ;  evidently  adopting  the  rule ; 
which  IS  too  firmly  established  for  a  Judge  to  extricate  himself  from 
it.  I  wish  to  consider  these  cases  as  going  upon  the  ground  of  fraud. 
I  do  not  notice  the  late  cases ;  principally  because  most  of  them 
were  determined  by  me:  but  all  of  them,  Bristow  v.  Warde  (1), 
Wilson  V.  Piggott  (2)  and  Vanderzee  v.  Aclom  (3),  are  upon  the 
same  principle. 

I  am  sorry,  I  have  taken  so  much  time  upon  this  cause :  but  it 
proceeded  from  an  earnest  wish,  that  the  parties  would  compromise 
it.  My  conclusion  upon  it  is,  that,  notwithstanding  the  large  words, 
every  child  must  have  a  share  ;  and  the  mother  was  bound  to  dis- 
pose of  the  fund  so  as  to  give  every  one  a  share.  She  has  done  so  : 
but  the  share  given  to  her  daughter,  for  which  no  reason  appears, 
sufficient  to  justify  the  mother  as  a  trustee,  is  not  sufficient.  All  the 
provisions  from  others  will  not  do  to  exclude  her  from  this  fund  ;  for 
Mrs.  Scattergood  has  said,  each  shall  have  a  share.  If  the  person, 
not  the  person  creating  the  power,  but  the  person  having  the  execu- 
tion of  it,  has  provided  for  them  in  some  other  way,  that  is  sufficient ; 
according  to  the  Lord  Chancellor's  opinion  (4)  ;  of  which  I  shall 
always  be  glad  to  avail  myself.  But  in  this  case  I  am  under  the  ne- 
cessity of  adhering  to  the  rule,  established  by  such  Judges,  that  it 
would  be  a  presumption  to  attempt  to  get  out  of  it ;  and  under  that 
obligation  I  must  decide,  that  Martha  Kemp  was  bound  to  dispose 
of  this  property,  and  to  give  a  substantial  share  to  each  child  ;  and 
that  the  words  are  not  large  enough  to  enable  her  to  give 
only  to  one.  Though  I  had  *  some  doubt  as  to  that,  I  am  [*  862] 
satisfied  now,  I  cannot  make  that  construction  ;  and  am 
bound  to  give  it  among  alj.  I  am  also  bound  to  say,  the  bequest  of  1 0^. 
was  clearly  meant  as  an  illusion  and  not  an  execution.  Therefore  the 
execution  is  void.  It  is  in  vain  now  to  lament,  as  I  have  in  many 
other  cases,  that  this  Court  did  not  follow  the  rule  of  law  :  but  now 
this  is  so  settled,  that  no  Judge  will,  and  certainly  I  will  not,  pre- 
sume to  go  against  it.  The  Court  must  decide,  whether  the  share 
is  substantial  or  not. 

For  these  reasons,  but  with  less  satisfaction  than  I  have  had  m  any 
other  judgment  I  have  given,  being  satisfied,  the  party  creating  the 

(1)  ^nte,  vol.  ii.  336. 

(2)  ^nte,  vol.  ii.  351. 

(3)  •4fifc,  vol.  iv.  771. 

(4)  See  Bristow  v.  Warde,  atUe,  vol.  ii.  336 ;  S^cer  v.  Spencer,  ante,  362,  and 
the  note,  368. 
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power,  meant  a  much  larger  power  than  I  can  hold  the  person  exe- 
cuting it  had,  I  must  declare  this  appointment  void. 

1.  When  a  mere  discretionary  power  has  not  been  exercised  by  the  donee  of 
such  power,  a  Court  of  Eauity  has  no  right  to  interpose ;  but  when  a  power  of  di»- 
position  was  coupled  with  a  trust,  there,  if  the  proper  party  has  neglected  that 
duty,  the  Court  will  execute  it;  see,  antej  note  2  to  BuU  v.  Vanh/,  1  V.270; 
thouffh  in  making  distributton  among  the  objects  of  the  power,  the  Court  wiU  be 
precluded  from  the  exercise  of  discretion,  given  to  the  trustee  personally,  with 
respect  to  the  proportions  to  be  assigned  to  each  object  of  the  power;  see  notes 
4  and  5  to  Brown  v.  I^gs,  4  V.  70£ 

2.  As  to  the  doctrine  of  illusory  appointments ;  see  notes  3  and  4  to  Hodda  v, 
Mmehey,  1  V.  143;  and  notes  2  and  4  to  Boyle  v.  The  Biahop  of  Pderhonvghy  1 
V.299. 
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[Roixs^ldOO,  Dec.  1, 11 ;  1801,  March  24.] 

A  SON,  tenant  in  tail,  in  remainder,  when  just  of  age,  in  1769,  joined  his  father, 
tenant  for  life,  in  a  recovery,  for  the  purpose  of  raising  3000L  for  the  fttber, 
and  resettling  the  estate ;  the  son  taking  back  only  an  estate  for  life,  with  le- 
mainder  to  h£  first  and  other  sons,  &.c.  Whatever  equity  he  might  have  bad 
against  that  settlement  was  lost  by  his  marriage  and  acquiescence  till  aft»  the 
death  of  his  father  in  1798 ;  though  under  the  circumstances  there  was  oo 
probability  of  issue,  (a)  Upon  that  ground  a  bill  by  trustees  under  a  general 
trust  for  his  creditors,  claiming  as  purchasers  under  the  stat  27  Eliz.  c.  4,  wu 
dismissed;  without  deciding,  whether  they  could  sustain  that  character;  or, 
how  far  a  settlement,  merely  as  being  voluntary,  is  affected  by  the  statutes  of 
Elizabeth. 

Bt  indenture&r  of  lease  and  release,  dated  the  16th  and  17th  of 
February,  1746,  Abraham  Gapper,  serjeant  at  law,  conveyed  all  his 
estates  in  the  counties  of  Wilts  and  Somerset  to  trustees  and  their 
heirs  ;  as  to  ;the  Wiltshire  estates,  to  the  use  of  himself  for  life  with- 
out impeachment  of  waste  ;  remainder  to  the  use  of  Mary,  his  wife, 
for  life ;  remainder  to  the  use  and  intent,  that  the  trustees  should 
pay  certain  annuities  to  their  daughters  for  their  respective  lives ; 
and  as  to  the  Wiltshire  estates,  subject  to  such  annuities,  to  the  use 
of  Henry  Gapper,  the  eldest  son  of  Serjeant  Gapper  and  Mary  his 
wife,  for  life  without  impeachment  of  waste ;  remainder  to  the  trus- 
tees to  preserve  contingent  remainders  ;  remainder  to  the  use  of  his 
first  and  other  sons  successively  in  tail  male  ;  remainder  to  the  use 
of  Robert  Gapper,  the  second  son  of  Serjeant  Gapper,  for  life,  and 
to  his  first  and  other  sons  in  the  same  manner,  with  similar  remain- 
ders to  Richard  the  third  son,  and  his  first  and  other  sons  ;  remain- 
der to  the  daughters  of  Serjeant  Gapper,  as  tenants  in  common  in 
tail  general,  with  the  ultimate  limitation  to  Serjeant  Gapper  in  fee. 

(a)  See  Sterry  v.  .^rdtn,  1  Johns.  Ch.  261,  271,  272;  5L  C.  12  Johm.  536; 
Huston  V.  CantrU,  11  Leigh,  136;  mdan  v.  ffkeUm,  3  Cowen,  538;  3  Sagden, 
Vend.  &  Purch.  (6th  Am.  ed.)  209,  [298] ;  post,  879,  note. 
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The  uses  of  the  Somersetshire  estates  were  declared,  as  to  one 
fourth,  to  Serjeant  Gapper  in  fee ;  and  as  to  the  other 
three  *  fourths  to  his  three  sons  respectively  in  tail  male  ;     [*  863] 
with  cross-remainders  ;  and  the  ultimate  limitation  to  Ser- 
jeant Gapper  in  fee. 

The  settlement  contained  powers  of  jointuring  and  leasing  to  the 
three  sons  when  in  possession  ;  and  a  power  to  Serjeant  Gapper  to 
revoke  the  uses. 

Serjeant  Gapper  died  in  1753.  His  widow  died  in  1762.  Henry 
Gapper  died  in  1767,  without  leaving  any  issue  ;  and  all  the  daugh- 
ters of  Serjeant  Gapper  also  died  without  issue. 

Robert  Gapper  by  his  marriage  in  1754  with  Honora  Sneyd,  h^d 
issue  two  sons,  William  Gapper  and  James  Webb  Gapper.  The 
eldest  son  William  Gapper  having  attained  the  age  of  twenty-one 
on  the  15th  of  December,  1768^  upon  the  application  of  his  father, 
who  was  then  in  distressed  circumstances,  consented  to  join  in  suf- 
fering a  recovery  to  bar  the  intail,  and  to  limit  the  estates  for  a'  term 
of  years  in  trust  to  raise  any  sum  not  exceeding  30007.  for  Robert 
Gapper,  and  to  answer  his  then  occasions.  Accordingly  by  indent- 
ures of  lease  and  release,  dated  the  20th  and  21st  of  January,  1769, 
and  a  recovery  suffered  in  pursuance  thereof,  all  the  estates  in  Wilt- 
shire and  Somersetshire,  wherein  they  or  either  of  them  were  seised 
of  any  estate  of  freehold  or  inheritance,  were  conveyed  to  Thomas 
Carter  and  his  heirs,  to  the  use  of  trustees  for  the  term  of  two  thous- 
and years,  upon  trust  by  sale  or  mortgage  to  raise  any  sum  not  ex- 
ceeding 3000/.,  and  pay  the  same  to  Robert  Gapper  ;  and  after  the 
expiration  or  other  sooner  determination  of  the  said  term,  and  in  th6 
mean  time  subject  thereto  and  to  the  trusts  thereof,  to  the  use  of 
Robert  Grapper  and  his  assigns  for  his  life  without  impeachment  of 
waste  ;  remainder  to  the  use  of  William  Gapper  and  his  assigns  for 
his  life  without  impeachment  of  waste,  remainder  to  the  use  of  Thom- 
as Carter  artd  his  heirs  during  the  life  of  William  Grapper,  in  trust  to 
preserve  the  contingent  uses  ;  remainder  to  the  use  of  the  first  and 
other  sons  of  William  Gapper  successively  in  tail  male  ;  with  similar 
remainders  to  James  Webb  Gapper  for  life,  and  to  his  first  and 
other  sons  in  tail  male ;  remainder  to  the  use  of  Robert  Gapper,  the 
fiither,  his  heirs  and  assigns  for  ever. 

This  settlement  contained  a  power  to  the  son,  when  in  possession, 
to  jointure  and  provide  portions,  and  also  powers  to  the 
*  father  to  jointure  a  future  wife  ;  and  to  settle  the  man-     [*  864] 
sion-house,  but  subject  to  waste,  upon  his  present  wife. 

In  July  1769  the  sum  of  3000/.  was  raised  by  mortgage  underthe 
term ;  which  sum  was  wholly  paid  to  Robert  Gapper,  the  father,  or 
applied  to  answer  his  then  occasions. 

By  indentures  of  lease  and  release  dated  the  13th  and  14th  of 
December,  1776,  reciting  the  indentures  of  January  1769,  and  the 
mortgage,  and  that  William  Miller,  the  mortgagee,  had  lent  Robert 
Gapper  a  farther  sum  over  and  above  the  3000/.,  and  that  there  was 
then  due  to  Miller  3840/.  and  that  Dagge  More  had  agreed  with 
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Robert  Gapper  for  the  purchase  of  his  estate  for  life  and  the  ultimate 
reversion  or  remainder  in  fee  of  and  in  the  said  estates  comprised  in 
the  said  several  indentures,  Robert  Gapper  in  consideration  of  the 
sum  of  100/.  and  an  annuity  of  70/.  a-year  during  his  life  conveyed 
the  Wiltshire  and  Somersetshire  estates  to  More,  his  heirs  and  as- 
signs, as  to  a  capital  messuage,  called  Balaam  House  and  other  prem- 
ises, part  of  the  Somersetshire  estates,  to  the  use  of  Robert  Gapper 
for  ninety-nine  years,  if  he  should  so  long  live,  and  as  to  all  other 
the  Somersetshire  estates  to  the  intent  that  Robert  Gapper  should 
receive  the  said  annuity  of  70/.  a-year,  with  povrers  of  entry  and 
distress  for  securing  the  same ;  and  as  to  the  premises  comprised  in 
the  term  of  ninety-nine  years,  from  the  determination  thereof  and 
subject  thereto,  and  as  to  all  other  the  premises  thereby  conveyed, 
to  the  use  of  More,  his  heirs  and  assigns  for  ever,  subject  to  the  an- 
nuities under  the  settlement  of  1746,  the  term  of  two  thousand  years, 
the  mortgage,  an  annuity  granted  by  Robert  Gapper  during  his  life, 
and  to  the  subsisting  leases. 

In  February  1783  William  Gapper,  in  consideration  of  1002.  then 
paid  and  100/.  to  be  paid  by  him  within  twelve  months  after  the  de- 
cease of  Robert  Gapper,  purchased  More's  interest  in  the  estate  for 
life  of  Robert  Gapper  and  the  reversion  in  fee. 

In  1783  James  Webb  Gapper  died  without  leaving  issue.  In 
1793  Robert  Gapper  the  father  died.  William  Gapper  married  in 
1779 ;  but  he  had  no  issue ;  and  about  fifteen  years  before  the  bill 
was  filed  he  was  separated  fi-om  his  wife ;  a  deed  of  separ- 
[*865]  ation  ♦  having  been  executed.  His  wife  during  the  great- 
est part  of  that  period  has  resided  in  America ;  where  she 
possesses  considerable  estates. 

By  indentures  of  lease  and  release,  dated  the  12th  and  13th  of 
July,  1799,  reciting,  that  William  Gapper  was  indebted  to  the  seve- 
ral persons  in  the  several  sums  set  opposite  to  their  names  in  the 
schedule  thereto,  and  that  being  desirous  to  discharge  all  his  said 
debts  he  had  proposed  at  a  meeting,  which  he  gave  notice  to  all  his 
creditors  to  attend,  to  vest  his  Wiltshire  estates,  which  were  valued 
at  more  than  the  amount  of  all  the  debts  comprised  in  the  schedule, 
in  trustees  for  that  purpose  ;  and  also  reciting,  that  he  was  possess- 
ed of  the  Wiltshire  estates,  subject  to  a  mortgage  of  3000/.,  for  his 
life,  with  remainders  to  trustees  to  preserve  contingent  remainders ; 
remainder  to  his  first  and  other  sons  in  tail  male  ;  remainder  to  him- 
self in  fee  ;  and  that  he  had  no  issue  male,  and  had  been  upwards  of 
fifteen  years  separated  from  his  wife ;  who  had  during  the  greater 
part  of  that  time  resided  in  America  ;  where  she  was  posseted  of 
considerable  estates,  that  were  settled  upon  her  for  her  separate  use, 
and  that  a  deed  of  separation  had  been  executed  by  him  and  his 
wife,  he  for  more  effectually  securing  to  his  several  creditors  the 
payment  of  their  debts,  set  opposite  their  respective  names  in  the 
schedule,  conveyed  the  Wiltshire  estates  to  Thomas  Brown  and  oth- 
er creditors,  their  heirs  and  assigns ;  upon  trust  with  all  convenient 
speed  to  sell,  and  pay  the  mortgage  debts  of  3000/.  and  100/.  and 
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all  his  other  debts,  that  should  be  proved  due  to  the  persons  men- 
tioned in  the  schedule ;  and  to  pay  the  residue  of  the  purchase 
money,  if  any,  to  William  Gapper,  his  executors,  &c.  It  was  pro- 
vided, that  in  case  any  doubt  or  difficulty  should  be  made  respecting 
the  title  of  William  Gapper  to  sell  the  fee-simple  and  inheritance, 
the  trustees  should  institute  any  suit,  or  make  application  to  Parlia- 
ment to  authorize  and  compel  the  then  trustees  or  trustee  to  preserve 
contingent  remainders  during  the  life  of  William  Gapper  and  all 
other  proper  parties  to  join  in  the  sale  and  conveyance. 

The  bill  was  filed  by  the  trustees  under  that  conveyance  on  behalf 
of  themselves  and  all  other  the  creditors  of  William  Gapper  against 
Carter,  the  trustee  under  the  settlement  of  January  1769,  and  Wil- 
liam Gapper,  Dagge  More,  and  the  assignees  of  the  mortgage  for 
3000/. ;  and  the  prayer  of  the  bill  was,  that  the  Plaintiffs  « 

*may  be  enabled  to  carry  the  trusts  into  execution  ;  and     [*866] 
for  that  purpose  that  all  the  Defendants  may  be  decreed 
to  join  in  a  sale  and  conveyance. 

It  did  not  appear,  that  any  settlement  was  made  upon  the  mar- 
riage of  William  Gapper  ;  and  it  was  said,  that  all  the  property  of 
his  wife's,  which  was  considerable,  was  upon  the  separation  settled 
to  her  separate  use. 

The  Master  of  the  Rolls,  [Sir  Richard  Pepper  Arden], 
directed  the  Counsel  for  the  trustee  to  support  the  interest  of  the 
children  of  William  Gapper ;  supposing  he  should  have  any  ;  ob- 
serving, that  the  Court  could  not  take  into  consideration,  that  in  all 
probability  there  will  be  no  children ;  and  though  there  could  be 
little  doubt,  that  this  settlement  would  have  been  set  aside,  if  the 
son  had  come  soon,  it  would  be  difficult  at  this  distance  of  time  ; 
the  son  having  married ;  and  the  wife  supposing  him  tenant  for 
life,  with  remainders  to  her  first  and  other  sons  in  tail  male. 

Mr.  Richards  and  Mr.  Plowden,  for  the  Plaintiffs.  The  object  of 
this  bill  is  to  set  aside  this  settlement  of  1769,  operating  to  the 
prejudice  of  the  son  and  of  creditors.  It  is  a  hard  settlement  with 
respect  to  the  son,  and  certainly  a  voluntary  settlement ;  and  which 
under  the  circumstances  ought  not  to  have  been  made.  The  trustees 
are  purchasers  for  valuable  consideration.  Besides  that,  it  is  impos- 
sible not  to  see,  that  improper  advantage  was  taken  by  the  father. 
It  may  certainly  be  sometimes  an  advantage,  and  even  laudable,  to 
reduce  a  son  to  be  tenant  for  life :  but  it  is  natural  to  ask,  what  was 
the  consideration.  If  he  had  a  view  to  make  a  provision  for  his 
brothers  and  sisters,  as  in  Kinchant  v.  Kinchant  (1)  ;  even,  if  it  was 
to  make  a  provision  for  his  father,  the  Court  would  not  weigh  it  in 
golden  scales.  But  there  ought  to  be  a  degree  of  attention  applied, 
when  the  Court  finds  him  doing  an  act  considerably  to  his  own 
prejudice  the  moment  he  has  a  capacity  to  do  it.  The  father  acquires 
a  considerable  property.  It  does  not  appear,  that  he  advanced 
money  to  his  son  beyond  his  means,  to  pay  debts,  or  for  any  other 

(1)  1  Bro.  C.  C.  309. 
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purpose  ;  but  the  deed  merely  states,  that  3000/.  was  to  be  raised 
for  the  benefit  of  the  father ;  who  was  only  to  keep  down  the  inter- 
est.   It  is  natural  to  ask  the  reason  of  all  this.   The  father 
[*  867]  .  without  any  reason  thinks  it  proper  to  make  a  *  provision 
for  a  second  son.     The  eldest  son  by  being  made  tenant 
for  life  gets  nothing  in  any  shape.     No  alteration  of  any  sort  was 
proposed  in  his  favor.     His  estate  was  not  accelerated ;  and  no 
provision  was  made  for  his  maintenance  during  the  life  of  his  father. 
The  effect  of  the  settlement  was  all  against  him.    That  of  itself 
requires  some  investigation.     It  would  have  been  difficult  for  the 
father  or  the  brother  to  have  supported  this  deed  against  the  eldest 
son  ;  who  came  of  age  only  a  month  before  the  execution.    It  is 
obvious,  that  improper  influence  was  used.      No  provident  man 
could  have  executed  this  deed.     The  lather  had  an  additional  inter- 
est by  lessening  the  number  of  objects  to  take,  and  thereby  acceler- 
ating his  own  remainder.    The  circumstances  of  the  marriage  under 
this  settlement  and  the  length  of  time  are  certainly,  as  the  Court 
has  observed,  strong  against  the  Plaintiffs.     But  the  marriage  was 
not  had  upon  the  faith  of  that  settlement.     If  at  the  time  of  the 
marriage  he  had  produced  the  settlement,  by  which  he  appeared  to 
be  tenant  in  tail  or  tenant  in  fee,  and  he  turned  out  to  be  tenant  for 
life  only,  that  would  be  a  case  of  great  hardship,  and  m^ht  be  rep- 
resented as  a  fraud  upon  the  wife  and  the  issue  ;  but  it  is  a  better 
thing,  generally  speaking,  for  the  wife  and  children,  except  the  eldest 
son,  that  the  father  should  be  tenant  in  tail  or  in  fee,  than  tenant  for 
life  only  (1).     There  is  no  fraud  therefore  upon  the  wife  or  issue  to 
be  inferred  on  that  ground  ;  supposing  the  case  to  stand  only  upon 
the  validity  of  the  instrument.     With  respect  to  the  acquiescence, 
the  father  lived  till  1793  ;  and  during  his  life  the  son  had  no  means 
of  asserting  his  right.     During  his  father's  life  he  had  nothing  but 
the  remainder  expectant  upon  the  death  of  his  father ;  who  had 
induced  him  to  do  this  in  1769.     Without  any  property  of  his  own, 
and  separated  irom  his  wife,  who  lives  in  America,  he  could  not 
have  had  the  means  of  asserting  his  claim. 

The  other  ground,  upon  which  this  bill  is  filed  is,  that  it  is  a  vol- 
untary settlement ;  and  as  such  void  against  purchasers  within  the 
Statute  27th  Eliz.  (2).  It  cannot  be  brought  within  the  Statute 
13th  Eliz.  (3) ;  as  probably  the  son  at  that  time  had  not  many 
creditors  (4).  The  opinion  thrown  out  by  Lord  Mansfield  in 
Doe  V.  noviUdge  (5)  was  not  adopted  in  other  cases.     There  is 

(1)  In  this  part  of  the  ar^ment  it  was  supposed,  that  the  settlement  of  1769, 
gave  the  son  no  powers  of  jointaring  and  providing  portions ;  upon  which  consid- 
erable stress  was  laid :  but  upon  looking  into  the  deed  it  was  found  to  contain 
such  powers. 

(2)  c.  4.  See  as  to  purcbaserB,  Doe,  on  the  demise  of  Otky  v.  Mannxng^  9 
East,  59;  lEUv.Tht  Bishop  of  Exdtr,  2  Taunt  69;  Pvlvciioji  v.  PviMx^ 
poitt  vol.  xviii.  84,  and  the  note,  88. 

(3)  c.  5. 

(4)  See  Luak  v.  ffUkinaon,  anU,  384,  and  the  references. 

(5)  Cowp.  705. 
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no  doubt,  a  voliuilary  settlement  is  void  against  purchasers  for  val- 
uable consideration ;  and  though  creditors  cannot  at  this  time  shake 
this  settlement  made  in  1769,  these  trustees  for  creditors  are  in  a 
different  situation  ;  standing  here  as  purchasers  for  valuable  consid- 
eration. In  Chrant  v.  Edes  (1)  the  Court  interfered  for  subsequent 
creditors  in  a  stronger  case.  Girling  v.  Lawtker  (2),  Davieg  v. 
Weld  (3),  Piatt  v.  ^rigg  (4),  Basset  v.  Clapham  (6). 

Mr.  Heald,  for  the  Defendant  Carter,  the  Trustee.  This  deed 
of  1769  stands  upon,  not  only  good  and  meritorious,  but  valuable 
consideration.  The  objections  are,  that  the  son  parted  with  an 
estate  tail ;  taking  back  only  an  estate  for  life ;  and  that  the  father 
took  the  ultimate  remainder  in  fee,  and  the  sum  of  3000/.  With 
respect  to  the  former  objection,  the  reduction  of  the  estate  tail  of 
the  son  to  an  estate  for  me  has  always  received  the  favor  and  en- 
couragement of  this  Court :  Winnington  v.  Foley  (6).  The  reason 
there  stated  is,  that  it  is  the  means  of  preserving  the  estate  longer 
in  the  family.  This  was  confirmed  in  Mansell  v.  ManseU(l). 
Then,  as  to  the  remainder  in  fee :  the  father  had  a  title  to  that  re- 
mainder in  fee  by  descent.  With  respect  to  that  therefore  he  parted 
with  nothing,  and  got  nothing.  As  to  the  3000/.  that  part  of  the 
transaction  is  rather  a  proof,  that  the  son  perfectly  understood  what 
he  was  doing.  As  to  that  he  could  not  be  imposed  upon.  He  must 
have  been  aware,  when  consenting,  that  his  father  should  take  that 
for  his  own  benefit,  that  he  was  doing  that,  which  he  was  not  abso- 
lutely compelled  to  do.  It  proves  the  good  sense  of  the  son  rather 
than  any  fraud  in  the  fiither.  He  knew,  the  creditors  might  get 
possession  of  the  estate  during  the  father's  life.  It  was  wise  there- 
fore in  him  to  permit  a  charge  by  way  of  mortgage  rather  than  let 
them  get  possession.  He  had  a  right  to  limit  the  estate,  as  he 
pleased,  as  tenant  in  tail ;  and  a  deed  from  its  solemnity  imports  a 
consideration  (8)  ;  as  observed  by  Mr.  Justice  Wilmot  in  PiUans  v. 
Van  Mierap  (9).  This  deed  was  made  thirty  years  ago.  The  son 
does  not  now  complain  of  it.  He  confirmed  it  at  the  age  of  thirty- 
five  by  the  purchase  from  More. 

It  is  said,  in  order  to  avoid  the  difficulty  upon  the  Statute  13th 
Elizabeth,  that  the  Plaintiffs  are  not  creditors  merely,  but 
*  purchasers.  If  they  are  to  be  considered  purchasers,  [*  869] 
yet  as  purchasers  under  a  trust  for  payment  of  debts  they 
are  to  be  considered  with  great  jealousy ;  for  such  debts  are  obtained 
from  men  under  a  sort  of  duress.  They  are  also  to  be  considered 
as  purchasers  under  articles.    They  could  not  support  an  ejectment. 

(1)  Toth.  104. 

(2)  3  Ch.  Rep.  262. 

(3)  1  Vem.  181. 

(4)  2  Vera.  303. 

(5    1  P.  Wms.  358. 

(6)  1  P.  Wms.  536. 

(7)  2  P.  Wms.  678 ;  see  page  683. 

(8)  See  Mr.  Fonblanque's  note,  1  Treat  Eq.  335. 

(9)  3  Bur.  1663. 
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Bisco  V.  T%e  Earl  of  Banbury  (I).  When  a  purchaser  wants  lelief 
in  this  Court,  notice  is  the  carainal  point  of  the  transaction ;  and 
the  rule  laid  down  by  Lord  Talbot  in  Cottet  v.  De  Gok  and  Ward  (2) 
applies.  The  Court  will  take  into  consideration  tlie  comparative 
equity  of  the  parties. 

The  cases  upon  the  Statute  27th  Elizabeth  are  very  irreconcil- 
able.    GoocKs  Case  (3)  was  upon  a  fraudulent  conveyance.    As  to 
a  mere  voluntary  conveyance  great  men  have  differed.    The  first 
case  is  St.  Saviour's  Case  (4)  ;  that  a  voluntary  conveyance  is  void 
prima  facie,  not  absolutely.     A  case  cited  in  Lord  Teynhamy,  Md- 
tins  (5)  is  to  the  same  effect ;  that  a  deed  may  be  voluntary,  and 
yet  not  fraudulent.     That  is  also  the  result  of  Alford  v.  Alford  and 
other  cases :  but  there  is  only  one,  White  v.  Hussey  (6),  in  which 
such  a  conveyance  was  held  void,  as  fraudulent,  without  referring  it 
to  a  jury.     The  other  cases  proceed  upon  the  principle,  that  as  the 
statute  only  declares  fraudulent  conveyances  void,  voluntary  settle- 
ments are  entitled  to  great  privileges.     In  Jenkins  v.  Keymis  (1), 
relied  on  principally  by  Lord  Hardwicke  in  subsequent  cases,  it  was 
held,  that  the  limitation,  though  not  supported  by  valuable  consider- 
ation, was  not  fraudulent;  for  there  was  a  fiur  and  honest  reason 
for  such   a  settlement. «    That  doctrine  is  supported  in  ItkeU  v. 
Beane  (8)  and  Newstead  v.  Searles  (9) ;  and  in  RusseU  v.  flam- 
mond  (10)  Lord  Hardwicke  takes  pains  to  show,  it  is  only  evidence 
of  fraud.     Subsequent  cases  have  leaned  against  that.    In  Cohnan 
v.  Sarrett  (11)  Lord  Thurlow  held,  that  to  raise  a  trust  a  meritorious 
consideration  is  sufficient.     This  doctrine  was  extended  to  a  great 
degree,  perfectly  sufficient  to  support  the  present  settlement,  io 
Myddleton  v.  Lord  Kenyon  (12)  ;  that  if  the  co-operation  of  each 
party  was  necessary  for  the  purpose  of  making  the  deed,  it  is  per- 
fectly sufficient.     The  policy  of  the  statute  27th  Elizabeth  is  the 
same  as  that  of  the  13th  Elizabeth ;  to  prevent  mischief.    The  dis- 
tinction is  upon  the  bona  fides  of  the  consideration ;  for 
[•870]     *a  conveyance  fraudulent  under  those  statutes  maybe 
upon  a  good  and  meritorious  consideration  (13).  It  is  said, 
that  Lord  Mansfield's  opinion  in  Doe  v.  Routledge  was  without 
sufficient  ground.     Lord  Mansfield  does  not  there  say,  that  a  volun- 
tary conveyance  is  void  or  good :  he  distinguishes  between  a  fraud- 

1  Ch.  Ca.  287. 

For.  65. 

5  Co.  60. 

Lane,  21. 

1  Mod.  119. 

Prec.  Ch.  13. 

1  Lev.  150, 237. 
I  1  Yes.  215. 
I  1  Atk.  265. 
I  1  Atk.  13. 

3  Bro.  C.  C.  12;  anU,  vol.  i.  50. 
I  .Me,  vol.  ii.  391. 

I  That  even  valuable  consideration  will  not  avail,  unless  it  is  also  Umafdt, 
Vwym^s  Case,  3  Co.  80,  and  Doe  v.  RouiUdgt,  Cowp.  705. 

VOL.  V.  51* 
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ulent  conveyance  and  a  voluntary  fiunily  settlement.  The  term 
^^  voluntary  "  admits  of  nice  shades  of  difference  between  the  points, 
where  the  parties  have  no  mutual  interest,  and,  where  both  execute 
for  the  purpose  of  a  family  settlement.  Lord  Mansfield  says  as  to 
the  latter,  notice  varies  it  much  ;  and  compares  it  to  the  cases  upon 
the  Registry  Act  (1).  This  is  confessedly  a  voluntary  family  settle- 
ment ;  and  they  have  notice.  Myddleton  v.  Lord  Kenyan  is  still 
stronger.  The  Lord  Chancellor  there  held,  that  the  slightest  con- 
8iderati6n  is  sufficient  to  support  a  voluntary  family  setdement ;  and 
Roe  on  the  demise  of  Hamerton  v.  Miiton  (2),  there  (3)  referred  to 
by  the  Lord  Chancellor,  is  an  authority  for  die  same  purpose ;  and 
it  was  the  ground,  upon  which  the  Lord  Chancellor  proceeded. 
Lord  Chief  Justice  Wilmot  there  says,  the  statute  27th  Elizabeth 
was  made,  only  against  covinous  and  fraudulent  conveyances. 

It  has  been  repeatedly  held,  that  a  subsequent  valuable  consider- 
ation will  support  a  prior  voluntary,  or  even  a  fraudulent,  settle- 
ment, by  reference.  This  is  as  old  as  the  statute  of  Marie- 
bridge  (4).  In  Prodgers  v.  Langkam  (5)  it  was  upon  that  doctrine 
held,  that,  where  a  feoffment  was  made  without  good  consideration, 
or  even  by  fraud,  and  that  feoffee  enfeoffs  another  for  valuable  con- 
sideration, and  then  the  original  feoffor  enters ;  and  makes  a  feoff- 
ment for  valuable  consideration,  yet  the  former  will  prevail  by  the 
effect  of  the  reference.  This  has  been  carried  to  the  extent,  that  a 
subsequent  good  deed  is  sufficient  to  support  a  prior  voluntary  set- 
tlement; or,  that  a  subsequent  marriage  would  have  that  effect. 
Kirk  V.  Clark  (6);  East  India  Company  v.  ClavelH).  But  those 
cases  are  not  so  strong ;  for  the  party  was  induced  to  marry  upon 
the  settlement ;  and  had  full  notice  of  it.  That  does  not 
appear  either  in  Prodgers  v.  Longham  or  this  case:  *but  [*871] 
where  a  woman  marries  a  man,  who  has  a  notorious  title 
under  such  a  deed,  she  shall  be  considered  as  having  purchased ; 
and  her  title  under  that  deed  is  fixed  by  the  accession  of  her  own 
meritorious  claim :  and  therefore  the  subsequent  marriage  of  William 
Gapper  in  this  case  supports  the  prior  voluntary  settlement. 

The  cases  cited  for  the  Plaintiffs  are  either  inapplicable,  or  ineffi- 
cient to  this  purpose.  Grant  v.  Edes  proves  only,  that  the  father, 
the  son,  and  the  trustee,  have  a  right  to  join  in  resettling  the  prop- 
erty. Girling  v.  Lotother  militates  entirely  against  Tovmshend  v. 
Lawton  (8)  and  other  cases.  Davies  v.  Weld  was  never  decided  : 
nor  is  it  entirely  applicable ;  for  the  estate  was  special  tail ;  and  it  is 
said  (9)  in  ManseU  v.  ManseU,  that  where  the  husband  and  wife 

(1)  20  Ann.  c.  7.    See  JoUand  v.  Staifihridgey  anU^  vol.  iii.  478. 
(2)2WUs.356. 

(3)  ^ntCy  vol.  ii.  410.    See  Mr.  Sanders's  note,  3  Atk.  188,  to  Goring  v.  MasL 

(4)  52  Hen.  III.  c.  6.    See  Lord  Coke's  comment,  2  Inst  111. 

(5)  1  Sid.  133.    See  post^  vol  iz.  195. 

(6)  Pr.  Ch.  275. 

(7)  Pr.  Ch.  377. 

(8)  2  P.  Wms.  379. 

(9)  2  P.  Wms.  685. 
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were  much  in  years,  had  no  prospect  of  issue,  and  the  estate  in 
debt,  the  Courts  may  perhaps  formerly  have  gone  so  far  as  to  decree 
trustees  to  join  in  a  sale ;  which  however,  it  is  added,  was  going  too 
far.  Plait  v.  Sprigg  is  clearly  inapplicable :  the  settlement  beings 
only  of  an  Equity  of  redemption,  the  mortgagee  was  not  bound,  but 
might  enter  or  foreclose ;  and  the  husband  and  wife  not  being  able 
to  redeem,  a  sale  was  absolutely  necessary ;  and  it  is  said  (1)  in 
ManseU  v.  Manselly  that  the  mortgagee  threatened  to  enter.  In 
Barnard  v.  Large  (2)  that  is  referred  to  by  the  Master  of  the  Rolls 
as  a  case  of  extreme  necessity.  In  Basset  v.  Clapham  it  does  not 
appear,  that  the  settlement  was  set  aside  under  the  statute  of  Eliza- 
beth. The  bill  is  stated  to  have  been  filed  by  creditors,  not  pur- 
chasers. It  was  therefore  considered  in  the  light  of  a  fraudulent 
settlement.  That  case  is  probably  inaccurately  reported.  In  several 
other  cases  referred  to  by  Mr.  Cox  (3)  it  is  not  mentioned ;  and  the 
course  of  the  Court  is  directly  against  it :  the  principle  being,  that  a 
trustee  may  join  in  destroying  contingent  remainders  in  any  settle- 
ment ;  provided  it  is  for  the  purpose  of  resettling,  to  preserve  the  es- 
tate in  the  family ;  and  the  Court  will  for  that  purpose  compel  him 
to  join :  but  where  he  joins  for  the  purpose  of  alienating,  for  pajring 
debts,  &c.,  it  is  a  breach  of  trust;  and  there  is  no  difference, 
whether  it  is  a  voluntary  setdement,  or  for  valuable  consideration,  or 

by  will. 
[*  872]  *  This  is  for  the  express  purpose  of  alienating  the  prop- 
erty ;  giving  it  up  to  creditors ;  and  defeating  the  rights  of 
those  ultimately  to  be  benefited,  if  ever  they  come  into  existence. 
The  articles  of  separation  do  not  signify.  Besides,  the  wife  may 
die ;  and  he  may  marry  again.  Lastly,  if  the  opinion  of  the  Court 
should  be  against  this  settlement,  yet  there  can  be  no  decree  upon 
this  bill ;  which  does  not  charge  fraud.  In  that  respect  it  is  within 
the  Lord  Ciiancellor's  observation  (4)  in  Myddhton  v.  Lord  Kenyan; 
that  a  declaration,  that  the  deed  ought  to  be  set  aside  for  fraud 
would  be  inapplicable  to  the  frame  of  the  bill,  and  without  any  thing 
to  warrant  it  upon  the  record. 

Mr.  Richardsy  in  reply.  The  separation,  I  admit,  is  properly  put 
out  of  the  case.  The  question  therefore  really  is,  whether  this  set- 
tlement is  or  is  not  good  against  these  Plaintiffs.  I  cannot  concur 
in  attributing  any  merit  to  the  settlement,  any  thing  praiseworthy  to 
the  conduct  of  the  father,  or  any  particular  attention  to  the  situation 
of  his  son.  He  calls  upon  the  young  man  a  month  after  his  attain- 
ing twenty-one  to  abridge  his  interest  to  a  bare  tenancy  for  life,  and 
to  charge  3000/.  for  his  lather.  The  son  being  tenant  in  tail  in  re- 
mainder might  have  levied  a  fine,  and  acquired  a  base  fee  against 
his  own  issue  in  the  life  of  the  father ;  and  have  carried  it  to  market. 
He  had  an  interest  considerably  larger  than  the  estate  for  life  he  took 

(1)2P.  Wm8.685. 

(2)  lBro.C.  C.53a 

(3)  In  the  note,  2  P.  Wms.  358. 

(4)  Ante,  vol.  iL  402. 
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under  this  deed.  How  can  it  be  said  to  be  an  act  of  prudence  in 
him  ?  The  father  remained,  as  he  was  before ;  but  reduced  his  son* 
I  do  not  complain,  that  the  father  took  the  ultimate  fee  to  himself; 
for  he  had  that  interest  before :  but  I  complain,  that  he  accelerated 
his  fee  by  abridging  the  rights  of  his  son,  who  takes  a  less  interest 
than  he  had  before ;  and  the  ultimate  remainder  of  the  father  is 
brought  nearer.  The  father's  interest  is  exclusively  attended  to* 
Family  settlements  ought  always  to  be  prepared  with  due  attention 
to  the  real  interests  of  the  father :  but  in  this  instance  the  father 
dealing  with  this  very  young  man  barely  twenty-one,  takes  great  ad- 
vantage to  himself;  and  gives  nothing  but  disadvantage  to  his  son. 
Beyond  all  doubt  the  settlement  is  voluntary.  Nothing  moved  to 
the  son  as  a  consideration ;  and  this  advantage  is  taken  of  his  inexpe- 
rience, when  barely  of  an  age  to  put  his  hand  to  the  deed. 
At  best  it  is  only  voluntary;  *and  if  not  to  be  called  [*873] 
fraudulent,  it  flowed  from  the  exercise  of  some  sort  of 
undue  influence  over  the  young  man's  mind. 

That  family  settlements  have  been  established,  where  there  was 
any  thing  like  a  consideration,  is  perfectly  agreed :  but  there  is  no 
case  of  that  sort,  where,  not  only  there  was  no  consideration,  but  the 
young  man  was  imposed  upon.  Myddleton  v.  Lord  Kenyan  is  wholly 
dissimilar.  There  the  father  complained.  In  Kinehant  v.  Kinchani 
the  father  paid  a  great  many  of  the  son's  debts ;  and  it  was  a  very 
deliberate  transaction.  Lord  Kenyon  however,  then  at  the  Bar,  was 
much  dissatisfied  with  the  judgment  of  Mr.  Justice  Gould.  The 
dispute  was  purely  between  the  father  and  son.  The  transaction 
was  conducted  with  every  possible  deliberation  and  &irness :  instruc- 
tions being  taken  by  a  very  capable  attorney.  Mr.  Justice  Gould 
laid  great  stress  upon  the  propriety  of  the  settlement ;  giving  the  sis- 
ters a  provision.  All  that  was  stated  upon  the  settlement.  This  is 
nothing  but  a  pure  naked  settlement ;  taking  from  the  son  and  giv- 
ing to  the  father  these  advantages.  The  dates  show,  that  the  father 
could  not  have  paid  debts  for  his  son,  as  in  that  case ;  unless  the 
Court  infers,  that  he  paid  debts  contracted  during  the  minority.  It 
is  impossible  therefore,  if  this  had  been  discussed  in  due  time,  that 
this  could  have  been  considered  a  good  settlement  between  a  father 
and  a  son.  I  admit  a  settlement  voluntary,  or  even  fraudulent,  may 
be  made  good  by  a  subsequent  act  But  there  is  nothing  of  that 
sort  in  this  case  ;  unless  Che  marriage  is  applicable.  The  transaction 
with  More  does  not  bear  upon  it ;  and  cannot  operate  as  a  confir- 
mation of  the  settlement  of  1769.  There  was  no  act  or  acquiescence 
binding  the  son  to  sanction  it.  The  father  lived  until  1793.  That 
must  never  be  forgot.  The  son  had  not  during  his  life  the  means  of 
disputing  it.  It  is  true,  he  married  ;  but  not  upon  the  faith  of  this 
deed.  There  was  no  inducement  to  marry  him  from  this  settlement, 
or  from  his  being  tenant  for  life,  &c. ;  and  the  power  of  providing 
for  his  wife  and  children  was  very  much  reduced.  No  settlement 
was  made  upon  his  marriage.  The  fother  of  Mrs.  Gapper  gave  her 
nothing  upon  her  marriage :  but  upon  the  separation  all  her  fortune^ 
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which  is  considerable,  was  settled.  The  case  of  Prodgen  \, 
Langham  is  very  different.  The  daughter,  in  possession  of  the 
lease  and  the  leasehold  property,  marries,  believing  herself  entitled 

to  it. 
[*874]         *  Then  the  question  is,  whether,  admitting  the  Plaintiffs 
are  purchasers  for  valuable  consideration,  they  are  entitled 
under  the  statute  27tb  Elizabeth.     I  am  aware,  how  Lord  Mansfield 
qualified  his  opinion  upon  voluntary  settlements :  yet  that  was  not 
acted  upon.     Notice,  I  admit,  though  it  makes  no  difference,  if  the 
deed  is  void  at  law,  is  material  in  equity  (1) ;  and  in  that  case 
the  Court  would  lay  hold  of  any  circumstance.      Many  of  the  cases 
cited  apply  to  a  voluntary  settlement  in  a  family ;  which  is  undoubt- 
edly good  as  among  them.     MyddUton  v.  Lord  Kenyon  was  a  ques- 
tion between  the  family :  the  father  who  made  the  settlement,  filing 
the  bill  to  set  it  aside.      Kinchant  v.  Kinchant  is  a  case  of  the  same 
description.      If  the  settlement  is  fair,  the' Court  will  never  set  it 
aside  as  between  the  parties.      Prodgers  v.  I^ngham  proves  the 
proposition.      The  settlement  was  established  on  account  of  the 
marriage :  but  in  the  same  case  it  is  said,  a  vcduntary  conveyance 
would  be  void  as  against  a  purchaser  for  valuable  consideration,  as 
being  merely  voluntary.     The  question  in  this  Court  is  always,  wheth- 
er it  is  voluntary  or  not.      The  decisions  from    Twyne^s  Case  (i) 
to  this  time,  Newstead  v.  Searles  and  all  the  others,  though  many 
Judges  have  expressed  some  disapprobation,  have  been  uniform,  that 
a  voluntary  conveyance  is  void  against  a  purchaser  fcnr  valuable  con- 
sideration, and  covin  or  fraud  are  not  requh^d  in  order  to  set  it  aside. 
There  is  not  one  case  deciding,  that  such  a  purchaser  has  not  a  right 
under  the  statute  so  to  consider  it.      They  all  state,  that  as  against 
him  the  single  circumstance,  that  it  is  voluntary,  is  a  badge  of  fraud. 
Basset  v.  Clapham  is  in  point.     There  the  trustee  was  called  upon: 
but  it  makes  no  difference,  that  the  bill  is  filed  by  the  trustees,  if 
they  cannot  execute  the  trust,  as  they  cannot  in  this  instance,  with- 
out the  aid  of  the  Court.     The  objection  from  articles  does  notarise. 
This  is  n6t  in  articles.      The  conveyance  is  made.     The  subject  is 
gone.     The  Plaintiffs  come  here  having  an  estate  conveyed  to  th^n, 
calling  on  the  Court  to  assist  them  in  the  execution  of  their  trust, 
which  they  cannot  execute  at  law  or  without  the  aid  of  this  Court 
The  principle  and  the  rights  of  the  parties  are  precisely  the  same  as  in 
Basset  v.  Clapman.      Davies  v.  Weld  was  not  cited  for  the  purpose 
of  showing  a  decision  ;  but  that  at  that  time  the  Court  were  in  the  habit 
of  considering  this  sort  of  case  as  feasible.      I  admit,  that 
[*  875]     would  not  do  now :  but  at  that  time  it  ♦  was  not  consid- 
ered so  absurd  to  attempt  to  set  aside  a  settlement,  where 
there  was  such  great  improbability  of  marriage.     This  settlement,  if 
impeached  soon  after  it  was  made,  could  not  have  stood  an  hour. 
It  is  contaminated,  I  will  not  say  by  fmud,  but  by  undue  influence ; 

1)  See  the  note,  post,  vol.  .xviii.  88,  Puhertojl  v.  Pulverhft. 
**^  3  Co.  80. 
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BO  that  it  could  not  have  stood  against  the  son  ;  and  there  is  no  act 
or  acquiescence  by  him  to  confirm  it.  From  1793  it  is  impossible  to 
consider  his  not  stirring  as  an  acquiescence.  The  case  is  now  there* 
fore  to  be  considered  in  the  same  light,  as  if  this  had  happened 
soon  after  the  execution  of  the  settlement ;  when  the  son  or  any  per- 
son claiming  under  him  might  have  set  it  aside.  The  Plaintiffs  at 
least  stand  in  his  place :  but  under  Basset  v.  Clapham  they  are  en- 
titled as  purchasers  for  valuable  consideration  to  consider  this  settle- 
ment void:  and  to  be  enabled  to  execute  their  trust. 

March  S4tA.  The  Master  of  the  Rolls  [Sir  Richard  Pepper 
Aroen].  This  is  a  very  curious  case:  but  the  ground,  upon  which 
I  shall  decide  it,  will  not  make  it  necessary  for  me  to  enter  into  all 
the  learning,  that  was  displayed  in  the  argument.  It  was  extremely 
well  argued  on  both  sides.  I  mean  to  say,  I  feel  myself  extremely 
obliged  to  Mr.  Heald  ;  who  undertook  the  task  at  my  desire  and 
earnest  recommendation.  He  was  set  up  here  to  defend  the  rights 
of  persons,  who  might  possibly  come  in  esse.  Feeling  it  his  duty, 
standing  for  the  trustee,  to  contend  as  if  those  persons  were  real 
parties  before  the  Court,  he  has  certainly  done  them  ample  justice ; 
and  I  believe,  I  have  every  information  I  could  receive ;  and  the 
cause  could  not  have  been  better  argued  ;  but  the  decree  will  be 
made  upon  a  much  narrower  ground  ;  and  it  will  not  be  necessary 
to  enter  into  the  consideration  of  the  statutes  13th  and  27th  Eliza- 
beth. 

The  bill  is  brought  to  set  aside  a  settlement  executed  under  an 
agreement  between  a  father  and  a  son  in  1769.  This  transac- 
tion then  took  place.  Robert  Gapper,  the  father,  was  then  seised 
for  life  ;  with  remainder  to  his  first  and  other  sons  in  tail  male,  and 
the  reversion  in  fee  in  himself  as  heir  of  his  father.  Under  these 
circumstances  William  Gapper,  the  eldest  son,  was  prevailed  on,  as 
it  is  said,  improperly,  and  perhaps  so,  very  soon  after  he  came  of 
age  to  reduce  himself  to  be  tenant  for  life,  and  to  raise  3000/.  for 
the  benefit  of  his  father ;  as  it  appears.  It  is  said,  this 
standing  *by  itself  was  such  an  exercise  of  parental  au-  [*876] 
thority  as  this  Court  will  not  endure ;  that  a  son  shall  as- 
sist his  father  with  such  a  sum,  and  without  any  cause  or  considera- 
tion reduce  himself  to  be  tenant  for  life.  I  am  not  clear,  that,  stating 
it  in  that  way,  if  a  complaint  had  been  made  immediately  to  the 
Court,  and  the  father  was  alive  to  state  the  real  transaction,  the 
Court  would  not  relieve :  but  I  do  not  choose  to  give  an  opinion 
even  upon  that.  The  consequence  was,  a  recovery  was  suffered  ; 
and  the  effect  was  that  I  have  stated.  But  there  has  intervened  a 
material  transaction ;  which  upon  the  argument  and  the  cases  quot- 
ed has  put  an  end  to  the  equity  of  the  son  to  set  this  aside  at  this  dis- 
tance of  time  and  under  these  circumstances.  The  son  acquiesces 
under  this  settlement ;  and  marries.  It  is  said,  there  was  no  settle- 
ment upon  his  marriage ;  and  there  is  no  evidence,  that  this  entered 
into  the  consideration  of  the  kdy.     She  is  still  living :  but  it  is  said, 
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there  is  no  probability  of  children.  They  live  at  a  distance  from 
each  other ;  having  been  long  separated.  It  is  however  admitted,  I 
cannot  act  upon  that ;  but  must  suppose  a  possitMlity  of  children. 
The  law  cannot  be  altered  by  my  opinion  as  to  the  probability  of 
that  event.  The  question  then  is,  whether  the  children,  supposing 
there  may  be  children,  have  a  right  to  be  protected  against  the  right 
of  the  son  to  set  this  aside.  The  father  ^ed  in  1793.  No  attempt 
had  been  made  to  that  time  to  affect  the  settlement  either  at  law  or 
in  equity.  But  after  that  time,  after  the  father's  death,  I  will  sap- 
pose  very  soon  afterwards,  this  bill  is  filed ;  praying  the  Court  to  in- 
terfere, and  compel  the  trustee  to  preserve  the  contingent  remainders, 
for  he  is  the  only  person  I  can  act  upon,  to  convey  to  the  uses  of  the 
deed,  by  which  William  Capper  becoming  extremely  encumbered 
ccHiveyed  to  trustees,  upon  trust  to  sell  for  the  payment  of  his  cred- 
itors in  general ;  for  it  is  not  a  particular  purchase  for  valuable  con- 
sideration ;  except  as  such  a  deed  for  the  payment  of  creditors  gen- 
erally can  be  so  considered.  But  this  is  in  a  Court  of  Equity.  They 
do  not  insist,  that  all  this  is  void  at  law.  I  will  give  them  liberty  to 
make  out  at  law,  that  this  deed  was  fraudulent  and  void  under  the 
statute.  But  they  come  here  upon  a  mixed  case ;  that  it  is  either  ab- 
solutely void  under  the  statute,  or  a  stretch  of  parental  authority, 
which  this  Court  will  not  suffer  to  operate  against  the  son.  Suppose 
the  bill  brought  upon  the  latter  ground ;  that  roust  ever  be  without 

affecting  the  rights  of  others ;  for  if  the  son  has  done  any 
[*  877]     act,  by  which  others  acquire  rights  *  upon  the  supposition, 

that  his  right  is  according  to  the  deed,  it  is  not  compe- 
tent to  him  to  come  upon  circumstances,  not  arising  out  of  it,  to 
set  it  aside. 

Another  rule  affecting  this  case  is,  that  the  application  should  be 
made  in  such  time,  that  the  transaction  can  be  known  and  sifted  to 
the  bottom.  It  is  said,  the  decision  in  KincharU  v.  Kinchant  did  not 
meet  the  approbation  of  a  noble  lord  ;  and  I  confess,  I  think,  with 
some  reason.  I  admit,  it  is  very  different  from  this  case ;  for  it  does 
not  appear,  that  there  was  any  thing  here,  that  the  son  could  gain : 
but  I  do  not  choose  to  lay  it  down,  that  under  any  circumstances 
such  a  transaction  can  be  set  aside.  I  do  not  know,  what  debts  the 
father  might  have  paid  for  this  young  man.  I  cannot  tell  under 
these  circumstances,  how  much  of  this  sum  of  3000Z.  might  have 
been  applied  for  the  son.  I  should  make  wild  work  in  letting  the 
son  come  and  complain  at  any  distance  of  time.  What  was  there 
unreasonable  in  tying  himself  up  to  an  estate  for  life,  and  leaving  it 
to  his  children  ?  Perhaps  under  these  circumstances  it  would  be 
better  for  him.  But,  though  transactions  of  this  kind  will  be  looked 
at  with  jealousy,  that  the  father  should  not  take  an  improper  advan- 
tage of  his  authority,  the  complaint  must  always  be  made  in  time; 
not  after  the  father  is  dead,  and  the  son  has  entered  into  an  act,  by 
his  marriage,  under  which  immediately,  the  moment  it  is  celebrated, 
persons  unborn  acquire  a  right. 
The  case  of  Prodgers  v.  Langkam  was  relied  on  to  show,  that  cir^ 
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cumstanoes  ex  post  facto  may  make  good  a  setdement,  that  might 
have  been  impeached  (a).  The  meaning  of  it  is,  that  though  the 
estate  does  not  appear  to  have  been  settled  on  the  marriage,  it  may 
be  intended  to  be  an  inducement  to  consent  to  the  marriage ;  and 
then  the  father  shall  not  afterwards  set  up  a  subsequent  conveyance 
for  valuable  consideration ;  to  put  an  end  to  that  conveyance,  upon 
the  faith  of  which  that  marriage  was  contracted.  Kirth  v.  Clark  (1 ). 
jRoe  on  the  demise  of  Hamerton  v.  SEtton,  a  case  at  law,  proceeds 
pretty  much  upon  the  same  ground.  Observe  the  argument  of 
Chief  Justice  Wilmot.  The  mother  had  given  up  nothing;  for 
she  only  changed  her  annuity  from  the  whole  to  a  part  of  the 
estate.  How  they  wanted  the  assistance  of  the  mother,  what 
good  it  did,  I  cannot  see.  The  Chief  Justice  states  the  objec* 
tion  thus: 

*  **  But  it  was  objected,  that  John  was  seised,  and  could  [*  878] 
have  made  the  settlement  without  the  mother ;  and  that 
in  truth  no  real  or  good  consideration  moved  from  her  at  all ;  for 
that  she  still  had  her  annuity  charged  upon  part  of  the  lands :  in 
answer  to  this  the  applying  to  the  mother  shows,  that  John  Hamer- 
ton could  not  have  made  a  settlement  agreeable  to  the  lady's  friends 
without  the  mother." 

That  I  do  not  see  at  all. 

The  Chief  Justice  adds,  that  any  consideration  given  by  the 
mother  would  have  made  her  a  purchaser  for  her  younger  sons ;  and 
by  the  limitation  to  the  daughters  of  the  marriage  after  that  to  the 
two  brothers  of  John  Hamerton,  it  was  as  plain,  the  mother  in- 
tended her  sons  should  be  preferred,  as  if  she  had  said,  she  would 
not  change  her  security  from  the  whole  to  a  part  of  the  lands,  un- 
less he  wcAild  do  that. 

Observe,  what  sort  of  consideration  this  apparent  consideration 
moving  from  her  is ;  and,  whether  the  principle  must  not  be,  that 
those  concerned  in  it  had  in  contemplation  this  remainder  to  the 
other  sons ;  and  that  was  sufficient  to  protect  it. 

Kirk  V.  Chrk  is  an  extremely  strong  case.  Parol  evidence  was 
given  of  some  discourse  as  to  this  settlement :  but  that  I  do  not 
think  makes  much  difierence,  for  it  is  not  to  be  supposed,  the  par- 
ties are  ignorant  of  the  circumstances  of  the  person  going  to  marry. 
The  father  had  settled  the  reversion  of  the  copyhold  estate  upon 
the  son,  for  the  purpose  of  lessening  the  fine  to  be  paid.  The  parol 
evidence  was,  that  afterwards  upon  the  treaty  for  the  son's  marriage 
the  friends  of  the  lady  proposed  to  have  the  copyhold  estate  settled 
with  a  leasehold  estate ;  stating,  that  they  relied  chiefly  upon  the 
copyhold  as  an  equivalent  for  her  fortune;  upon  which  the  father 

(a)  3  Sugden,  Vend.  &  Purch.  (6th  Am.  ed.)  208,  209,  [297],  [298];  Jackson 
V.  Hmrifj  10  John.  185, 187 ;  Fletcher  v.  Peck,  6  Cranch,  133 ;  Bumpas  v.  Plainer^ 
1  Johns.  Ch.  213,  219 ;  Roberts  v.  Anderson^  3  Johns,  Ch.  377 :  Oriental  Bank  v. 
HaMns,  3  Metcalf,  332;  Bean  v.  SmiHL  2  Mason,  252;  Doe  v.  Hotdand^  8 
Cowen,  277 ;  SeuHird  v.  Jackson,  ib.  406 ;  ffbod  v.  Ja^son,  8  Wendell,  16 ;  Mitr- 
rcM  V.  Bi^s,  15  John.  571. 

(1)  Pre.  Ch.  275. 
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said,  he  had  settled  that  already  upon  his  son.  But  it  is  very  extra- 
ordinary, that  it  made  no  part  of  the  articles,  independent  of  that 
evidence. 

Am  I  to  be  told,  when  a  man  having  an  estate  settled  upon  him 
and  his  sons  in  strict  settlement  by  an  unimpeached  deed,  has  mar- 
ried, am  I  to  say,  after  that,  this  was  a  voluntary  conveyance ;  aod 
therefore  he  is  tenant  in  tail :  and  the  issue  of  the  marriage  are  not 
to  have  any  interest  ?  I  say,  that  is  a  fraud  ;  and  a  per- 
[*  879]  son  *  going  to  treat,  and  hdding  himself  out  so,  is  guilty 
of  fraud.  The  answer  is,  the  wife  and  the  issue  of  the 
marriage  are  purchasers  (a)  ;  and  he  must  be  considered  seised  ac- 
cording to  that  deed.  It  does  not  appear  here,  that  it  was  regarded 
as  the  pri^ncipal  inducement ;  but  it  might  be  so.  The  lady  had  a 
right,  the  children  have  a  right,  to  have  it  considered,  that  he  had 
the  estate,  which  he  appeared  to  have  ;  and  I  should  do  gross  injus- 
tice in  taking  away  that  benefit.  Therefore  I  am  of  opinion,  though 
it  does  not  appear,  that  the  friends  of  the  wife  did  speculate  upon 
this,  and  take  it  into  consideration,  it  must  be  presumed,  they  did 
act  upon  it ;  and  the  husband  has  not  a  right  now  to  disturb  it 
Upon  the  principles  of  these  cases,  no  notice  being  taken  of  this 
before,  and  there  being  great  doubt,  whether  a  Court  of  Equity 
would  interfere,  unless  gross  injustice  appears,  I  must  hold  it  impos- 
sible, unless  the  son  makes  his  complaint  in  reasonable  time  ;  when 
the  circumstances  can  be  known,  and  these  family  transactions  can 
be  unravelled.  If  I  see  a  father  taking  away  tlie  estate  from  his  son 
without  consideration  by  the  influence  of  his  authority,  that  is  a 
strong  case  (6)  :  but  here  it  is  impossible  for  me  to  know,  how  he 
maintained  the  son  ;  or,  whether  any  of  this  money  was  applied  for 
him.  There  is  no  one  to  sustain  the  question.  The  issue  of  the 
marriage  stand  in  a  more  favorable  light  than  the  other  persons  in 
remainder  over. 

Upon  the  whole  this  is  not  a  case,  in  which  the  Court  can  compel 
the  trustee  to  act,  or  any  thing  to  be  done  ;  unless  the  Plaintifls  can 

(a)  Marriage  is  not  only  a  bona  file  and  valuable  consideration,  but  the  veiy 
highest  consideration  in  law.  ISinno  v.  IVevezant,  2  Desaus.  264 ;  Whdan  v. 
frhdan,  3  Cowen,  538,  579;  SUrry  v.  .%tkn,  12  John.  536;  &  C.  1  Johns.  Ch. 
261 ;  Magniae  v.  Thomjmn^  7  Peters,  348 ;  S.  C.  Baldwin,  C.  C.  35a 

(6)  As  to  the  undue  influence  of  parental  authority,  see  Bladibome  v.  fcfs^, 
1  P.  Wras.  600 ;  Blunden  v.  Barker,  ib.  634 ;  Morns  v.  Bttrrovgha,  1  Atk.  498 ; 
Cockinfr  V.  PraU,  1  Ves.  401 ;  Tendril  v.  Smith,  2  Atk.  85;  Heron  v.  Heron,  ib. 
160;  Young  v.  Peach/,  ib.  254;  Carpenter  v.  Heriot,  1  Eden,  338;  1  Story,  Eq. 
Jur.  §  309 ;  Jenkins  v.  Pye,  12  Peters,  241 ;  Myddleton  v.  Lord  Kem/on^  anie^  2  T. 
391,  note  (6). 

He  who  bargains  in  a  matter  of  advantage  with  a  person,  placing  confidence  in 
him,  is  bound  to  show  that  a  reasonable  use  has  been  made  of  that  confidence. 
IThdan  v.  Whdan,  3  Cowen,  538. 

In  family  agreements  the  Court  has  administered  an  equity,  which  is  not  usually 
applied  to  agreements,  even  where  some  decree  of  authori^  has  been  exercised 
b^  a  parent,  or  where  the  party  minrht  have  been  under  a  misapprehension  of  his 
nghts.  Coruy,  Corjf,  1  Ves.  19 ;  Stcqnlton  v.  iSJfamtton,  1  Atk.  2;  Conn  v.  Gomn, 
IP.  Wms.  723;  PuUen  v.  /?cady,2  Atk.  587,  m/cherley  v.  %AerZey,2  Eden, 
175;  iSlfoeU^v.  S&M^,lVe8.&Bea.23;  Dwnagtv.mHe,!  Swanet  Gh.  137. 
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set  it  aside  at  law.  Therefore  without  determiniDg,  whether  this  is 
a  void  settlement  at  law,  I  cannot  give  the  relief  prayed.  The 
ground  I  go  upon,  without  entering  into  the  question,  how  far  relief 
could  be  given,  if  all  the  circumstances  were  brought  before  the 
Court  recently  and  during  the  father's  life  (a)  is,  that  after  a  mar- 
riage, by  which  the  first  and  other  sons  were  entitled  to  legal  estates, 
protected  by  trustees  to  preserve  contingent  remainders,  I  cannot 
upon  this  bill,  in  the  absence  of  persons  who  may  claim,  indeed, 
before  their  birth,  interfere  to  have  the  legal  estate  taken  out  of 
them  (b). 

The  bill  therefore  must  be  dismissed  (1). 

1.  That  other  considerations,  besides  mere  pecimiaiy  ones,  are  to  be  taken 
into  account,  in  order  to  estimate,  properly,  the  reasonableness  of  family  arrange- 
ments ;  see,  anU^  note  3  to  MfddUton  v.  Lord  Ktnjfon^  2  V.  391. 

2.  A  settlement,  liable  to  impeachment,  at  the  tmie  it  was  made,  may,  (as  was 
said  in  the  principal  case,)  be  sustained  by  a  consideration  arisinfir  ex  pogt  facto  ; 
but  that  is  only  in  instances  where  a  valuable  consideration  was  all  that  was  want- 
ing to  ha?e  made  the  transaction  ffood  ok  inUio ;  George  v.  Milhanke^  9  Yes.  192 ; 
where  there  was  an^  thing  fraudulent  in  .the  original  concoction  of  a  bargain,  sub- 
sequent payment  of*^  money  cannot  make  the  transaction  cease  to  be  fraudulent, 
though  it  may  cease  to  be  voluntary.  Daubeny  v.  Cockbtam,  1  Meriv.  G26 ;  Cado- 
gem  v.  KtnneU,  Cowp.  434. 

3.  The  doctrine  or  the  principal  case,  that  marriage  is  a  consideration  by  virtue 
of  which  the  wife  and  issue  of^  the  marriage  are  to  be  held  purchasers,  is  well 
established,  as  to  all  cases  where  there  hi»  been  a  setdement,  or  an  agreement 
for  a  settiement  before  marriage ;  see  Pyke  v.  Pykey  1  Yes.  Sen.  377 ;  Ramsden 
V.  HiUon,  2  Yes.  Sen.  309;  Parkes  v.  WkUe,  11  Yes.  235;  Stratford  v.  Poiwtt,  1 
Ball  &  Bea.  25 ;  Harvey  v.  Afhley,  3  Atk.  610;  and  that  Courts  of  Equity  are 
always  disposed  to  construe  agreements  or  proposals,  on  the  faith  of  which  mar- 
riage has  taken  place,  liberally  in  support  of  the  interests  of  claimants  under  such 
agreement,  and  to  enforce  the  execution  thereof;  see  the  note  to  Ludera  v.  AnMteu^ 
4  Y.  501. 

(a)  As  to  the  unwillingness  of  Courts  of  Equity  to  entertain  stale  demands, 
see  note  (h\  to  Moih  v.  Atwood^  antt^  845,  and  cases  cited. 

(&)  If  a  voluntary  grantee  gain  credit  by  the  conveyance  to  him,  and  a  person 
is  induced  to  marry  him  on  account  of  such  provision,  the  deed,  though  voio  in  its 
creation  as  to  purchasers,  will  on  the  marriage  being  solemnized,  no  longer 
remain  voluntary,  as  it  was  in  its  creation,  but  will  be  considered  as  made  on  a 
valuable  consideration.  See  3  Sugden,  Yend.  &  Purch.  (6th  Am.  ed.)  209,  [! 
and  cases  cited ;  Sterru  v.  Ardm,  1  Johns.  Ch.  261, 271,  272 ;  £^.  C.  12  John. 
Huston  V.  Cou/rtZ,  11  Leigh,  136;  4  Kent,  (5Ui  ed.)  463. 

And  it  makes  no  difference  whether  any  particular  marriage  was  in  contempla- 
tion or  not,  at  the  time  of  the  voluntary  settlement  SUmf  v.  Ardtn^  u&t  8uvra» 
See  also  Argenbrigkt  v.  Campbell,  3  Hen.  &  Munf.  144.  See  1  Story,  Eq.  Jur. 
§  434;  Magniae  v.  Thompaorij  7  Peters,  348;  S.  C.  Baldwin.  C.  C.  358. 

(1)  TwMeU  V.  TweddeU,  1  Turn.  1. 
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In  the  Vacation,  on  the  14th  of  April,  Lord  Loughborough^  af* 
terwards  created  Earl  of  Rossi«tn,  resigned  the  Great  Seal ;  which 
was  immediately  delivered  by  his  Majesty  to  Lord  Eldon,  Chief 
Justice  of  the  Court  of  Common  Pleas,  as  Lord  High  Chancellor  of 
Great  Britain.  His  Lordship  continued  to  preside  in  the  Court  of 
Common  Pleas  until  the  appointment  of  his  successor  Lord  Alyan- 
'let  ;  which  took  place  after  Easter  Term.  On  the  15th  of  April, 
the  Lord  Chancellor  held  the  First  General  Seal  before  the  Term. 

Sir  John  Mitford,  His  Majesty's  Attorney  General,  resigned  his 
office  ;  and  was  elected  Speaker  of  the  House  of  Commons. 

Sir  William  Grant,  His  Majesty's  Solicitor  General,  at  the  same 
time  resigned  that  office  ;  and  after  Easter  Term  succeeded  Lord 
Alvanlet,  as  Master  of  the  Rolls. 

Edward  Law,  Esq.  one  of  His  Majesty's  Counsel,  was  appointed 
Attorney  General ;  and  received  the  honor  of  knighthood. 

The  Honorable  Spencer  Perceval  was  appointed  Solicitor  Gen- 
eral. 

In  Hilary  Term,  William  Mackworth  Praed,  Esq.  was  called 
to  the  degree  of  Serjeant  at  Law. 
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1.  Admission  of  Assets  prevents 
the  necessity  of  setting  forth  the 
accounts.     PuUen  t.  Smith   21 

2.  A  strong  ground  necessary  to 
set  aside  settled  accounts;  or 
error,  to  surcharge  and  falsify 
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ADVANCEMENT. 

Money  laid  out  by  the  intestate  on 
repairs  of  houses,  which  des- 
cended to  his  eldest  son,  as 
heir,  is  not  an  advancement,  to 
be  brought  into  hotchpot  under 
the  statute :  otherwise,  if  the 
houses  had  been  given  to  the 
VOL.  V.  52 
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son  in  the  father's  life.     Smith 
V.  Smith.  721 

ADVOWSON. 

The  statute  7  Ann,  c.  18,  enacting, 
that  the  interest  of  the  patron 
of  an  advowson  shall  not  be  dis- 
placed by  usurpation,  is  not  re- 
trospective. 828 

AFFIDAVIT. 

See  Evidence.  Ne  exeat  Regno, 

Agent.— See  Lien.      Mortgage,  4. 
Principal  and  agent. 

AGREEMENT. 

1.  Construction  of  an  inaccurate 
letter,  the  basis  of  a  settlement. 
Luders  v.  Anstetf.  213 

2.  Bill  for  specific  performance  of 
an  agreement  dismissed :  the 
agreement  appearing  from  let- 
ters produced  to  have  been  dif- 
ferent from  that  set  up  by  the 
bill  and  proved  by  one  witness. 
Legh  V.  Haverfield  452 

3.  Objections  by  a  purchaser  by 
auction,  Ist,  That  a  way  round 
and  across  a  meadow  was  not 
specified ;  2dly,  on  account  of 
a  bidding  for  the  Plaintiff:  a 
specific  performance  was  de- 
creed with  costs.  Bowles  v. 
Round.  508 

4.  A  vendor  cannot  come  at  any 
distance  of  time  for  a  perform- 
ance :  but  upon  a  bill  filed  four- 
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teen  months  after  the  correspon- 
dence upon  the  objections  to 
the  title  ceased  by  the  Defend- 
ant's returning  no  answer  to  the 
last  letter,  calling  for  a  distinct 
answer,  and  threatening  a  bill, 
and  the  auctioneer  not  having 
been  called  on  to  return  the  de- 
posit, it  was  referred  to  the  Mas- 
ter. The  Marquis  of  Hertford 
V.  Boore,  719 

5.  The  time  for  performance  of  a 
contract  is  material.  736 

6.  Specific  performance  refused  on 
account  of  the  laches  of  the 
Plaintiff,  the  vendor.  Quest  v. 
Homfray.  818 

7.  A  small  incumbrance,  which 
may  be  the  subject  of  compen- 
sation, no  objection  to  a  speci- 
fic performance.     lb. 

8.  Though  a  person  may  agree  to 
sell  at  a  price  to  be  fixed  by  ar- 
bitration, and  the  award  can  be 
impeached  only  upon  the 
grounds  affecting  all  awards,  as 
fraud  or  gross  mistake,  yet  upon 
such  an  agreement,  where  some 
of  the  parties  to  be  bound  were 
married  women,  of.  whom  also 
one  had  not  executed,  the  Court 
refused  a  specific  performance  ; 
and  dismissed  the  bill ;  leaving 
the  Plaintiff  to  law.  Emery  v 
Wase,  846 

0.  Specific  performance  not  of 
right,  but  in  the  discretion  of 
the  Court.  Omerod  v.  Hard- 
man.  734 

See  Deed.     Dower,  2.     Evi- 
dence.    Partition.      Prac- 
tice, 29.     Purchaser,  3,  4. 
WUl,  40. 
ANNUITY. 

1.  The  Annuity  Act  with  respect 
to  annuities  subsisting  at  that 
time,  only  restrains  the  action, 
till  its  provisions  are  complied 
with ;  not  limiting  the  time : 
and  does  not,  as  in  the  case  of 
subsequent  annuities,  make  the 
security  void.  In  the  former 
case  therefore  the  bond   being 
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by  accident  lost,  the  annuitant 
was  admitted  a  creditor  for  the 
arrears  of  the  annuity,  the  real 
debt  in  equity.  Toubnin  v. 
Price.  235 

2.  No  execution  for  the  penalty  of 
a  bond  securing  an  annuity ;  but 
only  toties  quoties  for  the  ac- 
cruing payments.  239 

3.  Arrears  of  an  annuity  secured 
by  bond  not  allowed  beyond 
the  penalty  in  the  administra- 
tion of  assets.  Mackwortk  v. 
Thomas.  329 

4.  An  annuity  secured  by  a  bond 
and  a  term  for  years  being  void, 
the  memorial  not  taking  notice 
of  the  term,  and  the  clause  of 
redemption,  and  stating  the  pay- 
ment of  the  consideration  in 
money,  though  it  was  paid  by 
drafl,  a  general  account  was 
decreed  of  the  consideration 
with  interest  and  costs,  and  of 
all  money  received  under  the 
annuity :  the  balance  to  be  paid 
to  the  Defendant,  if  any ;  the 
securities  delivered  up;  and  a 
conveyance.      Byne  v.  Ftvtan. 

604 

5.  Where  an  annuity  is  set  aside, 
and  an  action  brought  for  the 
money,  an  account  is  always 
taken  of  all  money  received  un- 
der the  annuity.  608 

6.  Bill  to  set  aside  an  annuity,  se- 
cured by  a  term  for  years  and  a 
bond,  upon  objections  to  the 
memorial  for  not  containing  a 
clause  of  redemption,  for  not 
stating  the  consideration  truly, 
and  other  defects.  The  De- 
fendant admitting  he  had  re- 
ceived more  than  was  due  to 
him  for  principal  and  interest, 
the  securities  were  decreed  to 
be  delivered  up  to  be  cancelled, 
with   costs.      Byne   v.  Potter. 

609 

7.  Annuity  void,  the  memorial  not 
containing  the  clause  of  re- 
demption, not  stating  the  con- 
sideration    truly,    and    being 
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otherwise  defective,  was  set 
aside  by  the  decree :  but  the 
Plaintiff  having  failed  in  two 
applications  to  the  Court  of 
King's  Bench  upon  some  of  the 
objections,  and  having  in  the 
interval  been  a  party  to  the  as- 
signment to  the  Defendant,  the 
account  was  confined  to  the 
filing  of  the  bill.  The  Defend- 
ant was  held  entitled  to  the 
original  consideration,  though 
exceeding  the  sum  paid  on  the 
assignment.  Bromley  v.  Hoi- 
land.  610 

8.  The  refusal  of  a  summary  ap- 
plication to  set  aside  an  annuity 
is  no  objection  to  the  same 
ground  being  taken  again  upon 
an  attempt  to  enforce  it.    617 

9.  An  annuity  being  void,  the  me- 
morial not  containing  a  clause 
of  re-purchase,  the  grantee  was 
not  allowed  in  the  account  the 
premiums  of  insurance  of  the 
life  of  the  grantor  and  costs  in< 
curred  in  supporting  the  anna 
ity.    Ex  parte  Shaw.  620 

10.  Annuity  secured  by  bond  and  a 
trust  of  rents  and  dividends 
being  void,  the  memorial  omitp 
ting  a  clause  of  redemption, 
and  the  trust,  and  stating  the 
consideration  untruly,  a  general 
account  was  decreed  of  the  pur- 
chase-money from  the  actual 
payment,  which  was  subsequent 
to  the  date  of  the  deeds,  and  of 
the  premiums  paid  by  the  gran- 
tee for  insuring  the  grantor's 
life,  and  an  account  of  all  sums 
received  under  the  annuity; 
with  interest  respectively :  on 
payment  of  the  balance  and  the 
costs  by  the  Plaintiff  the  securi- 
ties to  be  delivered  up,  d&c: 
the  bill  offering  to  pay  principal 
and  interest  and  any  other  fair 
and  reasonable  demands.  A 
letter  from  the  grantor,  written 
prior  to  the  grant  in  the  course 
of  another  negotiation  between 
the  parties,  which  did  not  take 
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place,  was  admitted  in  evidence, 
but  no  farther  than  that  he  had 
upon  that  occasion  proposed 
the  insurance  of  his  life  as  a 
reasonable  term.  Hoffman  v. 
Cooke,  623 

See  Bankrupt,  14. 
ANSWER. 

See  Assignment.     Evidence, 
2.   Practice,5.  Tithes,  1,2. 
APPEAL    TO    THE    HOUSE    op 
LORDS. 

See  pages  71,  164, 266,  508 
Practice,  15. 
APPOINTMENT. 

See  Evidence,  3.     Implica- 
tion, 1.     Power.     Promo- 
tions.    Will,  4,  5. 
APPROPRIATION.— See  Will,  6. 
ARBITRATION. 

Award  not  to  be  set  aside,  because 
the  arbitrator  made  use  of  the 
judgment  of  another  person.  848 
See  Agreement,  8. 
ARREARS  OP  ANNUITY. 

See  Annuity.    Purchaser,  6. 
ARTICLES. 

1.  Articles  before  marriage  to  set- 
tle were  so  expressed,  that  the 
husband  would  have  had  an  es- 
tate tail ;  a  settlement  copying 
the  very  words  of  the  articles 
was  reformed.  275 

Articles  of  marriage  to  settle 
estates  of  the  husband  and  wife 
of  equal  value  in  strict  settle- 
ment, and  providing  portions: 
the  wife's  estate  ^ing  with- 
drawn by  decree  on  the  ground 
of  infancy,  the  younger  children 
were  confined,  as  against  the 
eldest,  to  half  the  portion  :  the 
articles  providing  in  the  event 
of  no  issue  male,  in  which  case 
the  estates  were  to  separate, 
that  each  should  bear  a  moiety : 
though  they  also  contemplated 
the  case  of  the  wife's  refusal  to 
be  bound ;  providing  against  it 
by  the  forfeiture  of  her  interest. 
CUmgh  V.  Clmigh,  710 

See  Construction,  2.    Settle- 
ment, 1,  2. 
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ASSETS. 
The  personal  estate  being  amply 
sufficient  for  the  debts,  though 
not  equal  to  the  discharge  of 
the  legacies  in  full,  and  the  real 
estate  being  devised,  the  Ck>urt 
would  not  under  a  direction  to 
the  executors  to  pay  the  debts 
and  funeral  expenses,  as  soon 
as  conveniently  may  be,  mar- 
shal the  assets  in  favor  of  the 
legatees.  KeeUng  v.  Brawn,  359 
See  Will,  25. 
ASSIGNEE. 

See  Bankrupt.    Mortgage,  4. 
ASSIGNMENT  op  EaUITABLE 
INTEREST. 

The  Court  has  perhaps  gone  too 
far  in  permitting  assignments  of 
rights  in  accounts  to  be  taken. 
Such  a  right  cannot  be  parcel- 
led out ;  so  that  every  person 
may  file  a  bill.  589 

See  Insolvent  Act 
ATTORNEY. 

See    Bankrupt,   12.      Mort< 
gage,  4. 
AUCTION.— See  Agreement,  3. 
AUTHOR.— See  Copyright 
AWARD. 

See  Agreement,  8.     Arbitra- 
tion. 
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BAIL. — See  iVe  exeat  Regno,  5. 
BAILIFF     OF    THE     CITY     op 
LONDON. 

See  Jurisdiction,  6. 
BANK  OP  ENGLAND. 

The  Bank  of  England  are  not  to 
look  beyond  the  legal  title,  to 
the  trusts  of  the  will ;  and  there- 
fore cannot  prevent  the  executor 
from  selling  out  or  transferring 
Stock  into  his  own  name.  The 
Bank  of  England  v.  Parsons. 

665 
BANKRUPT. 

1.  General  Order,  that  in  a  Coun- 
try Commission  two  Barristers 
resident  near  the  place  be  in- 
serted in  the  list  of  Commis- 
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sioners ;  and  no  Quorwn  Com- 
missioner, unless  a  Barrister. 

578 

2.  A  separate  commission  of  bank- 
ruptcy established,  though  the 
other  partner  died  before  the 
assignment     Ex  parte  Smitk. 

»5 

3.  The  Lord  Chancellor  ha»  no 
authority  in  bankruptcy  to  com- 
pel a  second  mortgagee,  aot 
claiming  under  the  commissioB, 
but  resting  on  his  security,  to 
join  in  a  sale  obtained  by  a 
prior  mortgagee  under  the  Gen- 
eral Order,  8th  May  17M,  not 
producing  enough  for  both  mort- 
gages.  Ex  parte  Jackson.  357 

4.  A  partnership  cannot  be  estab- 
lished by  the  evidence  of  the 
partners  and  their  private  com- 
munications. The  fact  must  be 
proved  aUunde.  For  want  of 
such  proof  a  commission  against 
the  ostensible  partners  was  sus- 
tained. Ex  parte  BenfiehL  4StA 

5.  A  bill  indorsed  by  the  drawer 
as  a  farther  security  on  dis- 
counting another  bill  for  him: 
the  drawer  and  acceptor  of  the 
bill  so  indorsed  becoming  bank- 
rupts, the  proof  against  the  es- 
tate of  the  acceptor,  not  the 
dividend  only,  was  restrained  to 
the  original  debt.*  Ex  parte 
Bknham.  448 

6.  A  specialty  creditor  has  the  same 
right  under  the  bankruptcy  of 
the  heir  of  the  debtor,  as  if  he 
had  not  become  bankrupt ;  and 
may  therefore  follow  the  real 
assets  or  their  specific  produce 
in  the  hands  of  the  assignees. 
The  subject  being  small,  relief 
was  given  on  petition.  Ex 
parte  Morton.  449 

7.  Assignees  of  a  bankrupt  claim- 
ing property  in  right  of  his  wife 

*  This  point  beingbrougfat  on  after- 
wards before  Lord  IHdon,  Chancell(nv 
this  decision  was  over-ruled.  Ex  parte 
Bloxkam,  11th  August,  1801.  27th  Jan- 
uaiy,  1802.    Fosf,  voL  tL  449, 60a 
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must  make  provision  for  her. 
Lumb  V.  Mtbus.  517 

8*  Acceptor  for  the  honor  of  the 
drawer  of  a  hill  originally  ac- 
cepted by  the  bankrupts^  having 
taken  up  the  bill,  ought,  if  the 
bankrupts  had  no  effects  in  their 
hands,  to  resort  first  to  the  draw* 
er.  Therefore  though  his  proof 
was  permitted  to  stand,  the  divi- 
dend was  restrained  for  an  in* 
qi^iry,  whether  the  bankrupts 
had  ^ects,  and  if  not,  whether 
the  person,  who  so  took  up  the 
bill,  had  effects  of  the  drawer  at 
the  time  or  since.  Ex  parte 
Wackerhath*  574 

9.  Upon  a  separate  commission  of 
bankruptcy  the  benefit  of  an  in- 
surance effected  by  the  bank- 
rupt upon  his  own  account  on  a 
ship,  of  which  he  was  joint 
owner,  is  not  liable  to  the  joint 
creditors.t      Ex  parte  Parry. 

576 

10.  A  commission  of  bankruptcy  on 
residence  abroad,  where  the  de- 
parture firom  the  realm  was  for 
a  fair  and  proper  purpose,  and 
not  with  a  view  of  defirauding 
creditors,  the  trade  continued 
by  a  partner,  and  the  petitioning 
creditor's  debt  subsequent,  su- 
perseded.     Ex  parte   Mutrie. 

576 

11.  A  bankrupt  cannot  file  a  bill 
of  redemption  in  respect  to  his 
right  to  Uie  surplus ;  but  when 
he  has  a  clear  interest,  and  the 
assignees  refiise,  the  Lord  Chan- 
cellor will  upon  petition  and  an 
offer  of  indemnity  compel  them 
to  let  him  use  their  names.    590 

12.  Order  in  bankruptcy  to  tax  the 
sdicitor's  bill  for  striking  the 
docket  and  a  journey  to  get  an 
affidavit  of  debt ;  being  business 
relating    to    the    bankruptcy, 

*  Over-raled,  Ex  parte  LambertjpoH 
vol.  xiiL  179. 

t  A  similar  decision  was  made  by 
Lord  Eldon,  Chancellor,  in  Ex  parte 
Browtt^  19th  June,  1801. 
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though  previous  to  it.     Ex  par^ 
te  8mUh.  706 

13.  Assignees  of  a  bankrupt  re- 
moved on  the  ground,  that  one 
of  them  had  purchased  the  bank- 
rupt's estates  under  the  com- 
mission for  himself.  A  resale 
was  directed ;  and  the  purchaser 
to  account  for  a  profit  gained 
by  him  upon  a  resale  of  part : 
but  he  was  discharged  from  the 
purchase  only  conditionally  ;  in 
case  the  resale  should  produce 
more.      Ex    parte    Reynolds, 

707 

14.  Upen  a  bankruptcy  proof  of 
debt  under  bond  securing  an 
annuity  was  rejected,  on  the 
ground,  that  a  bill  accepted  for 
the  arrear  not  being  dishonored 
till  after  the  bankruptcy,  the  . 
bonds  were  not  forfeited  at 
the  bankruptcy.  The  bonds 
being  void  under  the  Annui- 
ty act,  there  being  no  enrd- 
ment  of  one,  and  the  considera- 
tion of  the  other  not  being  truly 
stated,  petition  to  be  admitted  a 
creditor  for  the  sums  advanced 
was  dismissed  on  the  ground, 
that  the  petitioner  having  insistr 
ed  on  his  securities  at  the  date 
of  the  commission,  it  was  not 
the  same  debt.  Ex  parte  James. 

708 

15.  Money  paid  by  one  partner  in  a 
joint  concern,  being  his  liqui- 
dated share  of  the  joint  debts, 
to  another  partner,  as  agent  for 
settling  the  debts,  if  not  applied 
accordingly,  may  be  proved  as 
a  debt  upon  the  bankruptcy  of 
the  latter ;  and  therefore  a  pay- 
ment by  the  other  on  the  same 
account  after  the  bankruptcy 
cannot  be  recovered  firom  the 
bankrupt ;  who  had  obtained  his 
certificate;  but  in  respect  of 
another  payment,  also  after  the 
bankruptcy,  in  consequence  of 
the  failure  of  the  bankrupt  and 
other  partners  in  paying  their 
shares,  a  right  to  contribution 
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arose;  and  the  whole  was  re- 
covered in  an  action  against  the 
bankrupt,  who  had  obtained  his 
certificate ;  the  Defendant  not 
having  pleaded  in  abatement 
Wrigkt  V.  Hunter.  792 

16.  Cross  paper,  dishonored  on  each 
side ;  both  parties  being  bank- 
rupt :  as  between  the  two  es- 
tates the  proof  was  confined  to 
the  cash  balance  without  regard 
to  the  dishonored  bills.  Ez 
parte  Earle.  833 

See     Contingent     Interest. 
Dower,  2.     Insolvent  Act. 
Jurisdiction,  4.  vLien,  1 
Prerogative.    Purchaser,  2. 
BARON  ANB  FEME. 

1.  Upon  a  marriage  with  a  ward 
of  the  Court  under  gross  cir- 
cumstances a  proposal  for  a  setp 
tlement  of  the  wife's  fortune, 
giving  the  husband  in  the  event 
of  his  surviving  her  a  life  inter- 
est, was  rejected ;  and  the  Court 
refused  even  to  pay  out  of  the 
accumulation  his  debts,  chiefly 
contracted  in  the  maintenance 
of  his  vvife  and  chlldr^  Chas- 
saing  V.  Parsonage.  15 

2.  Testator  having  proved  .the 
value  of  annuities,  secured  to 
the  separate  use  of  his  wife,  as 
a  debt  under  the  bankruptcy  of 
the  grantors,  his  assets  were 
charged  with  the  dividends  only, 
upon  the  foot  of  that  transac- 
tion, not  with  the  annuities,  as 
subsisting.  McLean  v.  Long- 
lands.  71 

3.  A  claim  by  the  testator's  widow 
to  dividends,  to  which  he  was 
entitled  under  a  bankruptcy,  as 
a  gift  by  him  to  her  separate 
use,  failed  ;  the  evidence  not 
even     affording     a     sufficient 

Sound  for  directing  an  issue. 
^Lean  v.  Longlands.  71 

4.  Demurrer  by  a  married  woman 
to  a  bill  of  discovery  of  transac- 
tions with  her  as  agent  to  her 
husband  allowed.    Le  Texier  v 
The  Margrave  of  Anspach.  322 
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5.  Upon  a  settlement  of  the  fortune 
of  a  ward  of  the  Court,  who 
had  married  a  man  of  no  prop- 
erty, the  Court  took  care  to  se- 
cure a  provision  for  a  future 
marriage.    WeUs  v.  Price.    396 

6.  A  legacy  to  a  married  woman 
is  not  sufficiently  reduced  into 
possession  by  an  apprq>riatioa 
by  the  executrix  of  a  mortgage 
to  the  same  amount,  so  as  to 
prevent  her  survivorship  upon 
her  husband's  death.  Bloumi 
V.  Bestland.  515 

7.  Settlement  directed  of  a  legacy 
to  a  married  woman  claimed  by 
her  husband.  Blount  v.  Best- 
land.  515 

8.  To  prevent  the  marital  right  in 
prc^rty  of  a  married  woman  a 
clear  intention,  that  it  shall  be 
to  her  separate  use,  must  ap- 
pear :  a  mere  trust  to  pay  the 
interest  to  her  for  life  was  held 
not  sufficient :  the  capital  being 
bequeathed  according  to  her  ap- 
pointment, whether  covert  or 
sole,  and  in  default  c^  appoint- 
ment, to  her  representatives,  in- 
cluding her  husband,  was  ad- 
mitted to  be  to  her  separate  use. 
Lumb  V.  Mines.  517 

9.  Bequest  in  trust  to  pay  the  an- 
nusd  produce  into  the  proper 
hands  of  a  married  woman,  is  a 
bequest   to   her   separate   use. 

545 

10.  The  Court  refused  to  enforce  a 
security  upon  rents  and  profits, 
settled  in  trust  to  receive  and 
pay  them  yearly  as  received  to 
the  separate  use  of  a  married 
woman ;  and  upon  the  circum- 
stances dismissed  the  bill  with 
cost    Mores  v.  Huisk.*      692 

11.  Upon  the  bill  of  a  married  wo- 
man, entitled  to  a  share  of  the 
personal  estate  as  one  of  the 
next  of  kin  of  the  intestate, 
against  her  husband,  and  the 
administrator,  .the  latter  claim- 

«  See  the  note,  an<e,G94. 
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ing  to  retain  towards  satisfaction 
of  a  debt  by  bond  from  tbe  hus- 
band to  him,  it  was  declared, 
he  was  not  entitled  to  retain; 
but  that  the  Plaintiff's  share 
was  subject  to  a  farther  pro- 
vision in  favor  of  hef  and  her 
children ;  the  settlement  on  her 
marriage  being  inadequate  to 
the  fortune  she  then  possessed ; 
and  it  was  referred  to  the  Mas- 
•  ter  to  see  a  proper  settlement 
made  on  her  and  her  children 
regard  being  had  to  the  extent 
of  her  fortune  and  the  settle- 
ment already  made  upon  her. 
Ladif    JSKbimk    v.    MmUoUeu* 

737 
12.  Instances  of  a  husband  being 
committed,  till  his  wife  should 
do  an  act :  but  where  he  made 
it  appear  he  could  not  prevail 
upon  her,  he  was  discharged. 

848 
See  Agreement,  8.    Dower, 
1.    Jurisdiction,  4.    Mar- 
riage.    Will,  5. 
BARRISTER. 

See  Bankrupt,  1.    Practice, 
20. 

BASTARD.-43ee  WUl,  36,  48,  49. 
BEQUEST.— See  Will. 
BIDDINGS.— See  Practice,  4,  11, 

12. 
BILL  IN  EaUITY.— See  Fine,  1. 
BILL  OF  DIS(X)VERY. 

See  Practice,  5. 
BILL  OF  EXCHANGE. 
See  Bankrupt,  8. 
BILL  OF  REVIEW. 

See  Practice,  14, 15,  19. 
BILL  OF  REVIVOR. 

See  Practice  14,  15. 
BILL  Pro  Confesso. 

See  Practice,  1,  6. 
BILL,  Taxed.— See  Bankrupt,  12. 
BIRTH.— See  Domicil,  2. 
BOND.— See  Annuity,  2.      Juris- 
diction, 2. 
BOND,  Pro  turpi  Causa. 

See  Consideration. 
BOND,  Voluntary. 

See  Consideration. 


BOOKS.— See  Copyright.  Trust,  1. 
BOROUGH  OF  SOUTHWARK. 

See  Jurisdiction,  6» 
BOUNDARIES.— See  ChariU. 

BREACH  OF  TRUST See  Trust, 

7. 


CERTIFICATE.— See    Bankrupt, 
15. 

CESTUY    QUE  .  TRUST.  —  See 
Trust 

CHANCELLOR.  — See  Bankrupt, 
3. 

CHANCELLOR  of  the  DUCHY 
OP  LANCASTER. 
See  Practice,  28. 

CHANCERY. 

'  The  grant  of  the  office  of  Register 
of  the  Court  of  Chancery  for 
lives  in  trust  for  the  Duke  of 
St.  Albans,  his  heirs  and  as- 
signs, descends  to  the  heirs 
general ;  and  does  not  follow 
the  title  ;  and  being  assignable, 
the  claim  of  the  mortgagee  was 
established,  but  not  to  the  by- 
gone profits.  (See  antCf  vol.  iii. 
25.)  The  Duke  being  trustee, 
but  having  obtained  possession 
without  tide,  as  heir,  the  Court, 
though  the  Plaintiff  was  an  in- 
fant, inclined  not  to  carry  the 
account  farther  back  than  the 
time  of  filing  the  bill,  if  the 
profits  had  not  been  paid  into 
Court  at  an  earlier  date  in  the 
suit  instituted  by  the  mortgagee. 
Drummond  v.  The  Duke  o/St, 
Albans.  433 

CHARGE. 

1.  Arrangement  of  charges  as  to 
priority.  A  power,  when  exe- 
cuted, takes  place  according  to 
the  original  deed  creating  it. 
Mosley  v.  Mosky.  248 

2.  Charges  upon  an  estate  more 
than  sufficient  to  answer  them 
directed  to  be  raised  by  mort- 
gages of  different  parts.    lb, 

3.  An  estate  having  once  borne  a 
charge  in  favor  of  legatees  or 
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creditors  is  discharged ;  thouffh 
the  fund  is  misapplied  by  tm 
trustees.  796 

See  Implication,  1.  Will,  13. 
CHARITY. 
Under  a  devise  for  founding  a  new 
college  in  the  University  of 
Cambridge,  to  be  called  Down- 
ing College,  the  Crown  having 
at  length  granted  the  application 
for  a  charter  and  license,  and 
the  University  waiving  the  a4> 
count  against  the  heir  at  law, 
who  had  been  substituted  as  the 
trustee,  farther  back  than  six 
years,  the  Lord  Chancellor, 
doubting  his  authority  to  confine 
it,  made  the  decree  acccnrdingly 
upon  the  terms  of  their  taking 
an  Act  of  Parliament  to  confirm 
it.  A  commission  was  directed 
to  distinguish  jands  intermixed 
with  those  devised  to  the  charity, 
and  a  receiver  appointed.  '  Tie 
Aitamew   General  v.   Bifwyer. 

300 
CHILD  (Illeoitimatb).    See  Will, 

36. 
CHILDREN.— See  Parent.   Power. 
CHURCHWARDEN. 

See  Practice,  20. 
CODICIL.— See  WUl. 
COLLEGE  (DOWNING). 

See  Charity. 
COLLIERY.— See  Trust,  3. 
COMMAND  OP  INDIA  SHIP. 

See  East  India  Ship.    Plead- 
ing, 1. 
COMMISSION  OF  BANKRUPT. 

See  Bankrupt. 
COMMISSION  OF  REVIEW. 

See  Will,  1,  19. 
COMMISSION  TO  DISTINGUISH 

LANDS.— See  Charity. 
COMMISSIONERS    of     BANK 
RUPT. 

See  Bankrupt,  I. 
CONSIDERATION. 

Voluntary  bond  during  cohabita- 
tion to  a  woman  previously  of  a 
very  loose  life :  soon  afterwards 
another  bond,  expressly  securing 
a  continuance  of  the  connection 


CONSIDERATION— oMlmtceif. 
by  an  annuity  in  case  of  8epar»> 
tion.  Bill  by  the  executor  to 
have  the  bonds  delivered  up  was 
dismissed  with  costs :  the  former 
being  considered  unimpeached : 
the  latter  void  at  law  tmpro  turpi 
eausA,  Orcof  v.  Maikuu,  286 
See  Construction^  2« 

CONSTRUCTION. 

L  An  instrument  is  to  be  construed 
without  adverting  to  the  nature 
of  its  provisions,  if  legai,  or  to 
what  they  would  have  been,  if  a 
particular  case  had  been  cod- 
templated«     Masley  v.  Mosley, 

248 

2.  Articles  before  marriage  lor 
settling  real  estates  of  the  hus- 
band and  also  all  and  singular  bis 
personal  estate  of  what  natue  or 
kind  soever :  a  proper  exeeation 
would  be  by  a  covenant,  that  real 
estate,  that  should  be  purchased 
with  the  personal,  should  with 
respect  to  the  objects  of  the 
settlement  be  considered  per- 
sonal :  the  settlement  therefore, 
made  after  marriage,  containing 
no  such  covenant,  and  being  in 
other  respects  a  defective  exe- 
cution, real  estates  purchased 
by  the  husband,  according  to  the 
evidence,  in  order  to  defeat  the 
right  of  his  wife,  were  decreed 
to  be  conveyed  by  his  devisee 
according  to  the  articles.  A 
gift  by  him  in  his  life  in  con- 
sideration of  service  was  not 
disputed  :  but  under  the  partic- 
ular circumstances  attending 
the  marriage,  and  in  the  case 
of  an  infant,  the  Court  appeared 
to  question  its  validity.  Randall 
V.  WiUis.  262 

3.  Covenant  by  a  father  to  give  or 
leave  by  his  will  all  his  personal 
estate  equally  among  his  chil- 
dren does  not  deprive  him  of  the 
right  of  unlimited  expense,  and 
of  any  fair  application,  even  by 
gift,  if  absolute  and  bima  JSde : 
but  a  disposition  for  the  purpose 
of  defeating  the  covenant  can- 
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not  stand  :  therefore  transfers  of 
stock  to  one  of  the  children  by 
the  father  were  upon  the  circum- 
stance of  a  reservation  of  the 
dividends  for  his  life  and  other 
evidence  of  a  partial  intention, 
to  elude  the  covenant,  set  aside, 
/ones  v.  Martin.  266,  ft. 

See  Settlement.     Will. 
CONTINGENT  INTEREST, 
Bond  upon  marriage  to  pay  a  sum 
of  money  to  the  husband ;  which 
upon  certain  contingencies  to  be 
determined  upon  his  death,  was 
declared  to  be  subject  to  the 
trusts  of  the  setUement  for  his 
wife   and   children.     Upon  his 
bankruptcy   payment   was    de- 
creed to  the  assignees.     Siuddif 
V.  Tingcombe. 
See  Vested  Interest.    Will. 
CONTINGENT  REMAINDER. 

See  Purchaser,  4. 
CONTRACT. 

See  Agreement  Purchaser,  3. 
WUl,  40. 
CONTRIBUTION. 

See  Bankrupt,  ih.   Jurisdic- 
tion, 8. 
COPYHOLD. 

1 .  The  want  of  a  surrender  of  copy- 
hold estate  to  the  use  of  the  will 
supplied  in  favor  of  a  widow 
against  co-heiresses,  daughters 
of  the  devisor,  married,  and  in- 
fant granddaughters  by  deceased 
daughters.  The  Lord  Chancellor 
was  of  opinion,  that  in  supplying 
a  surrender  the  Court  is  to  look 
only  to  the  object,  not  to  the 
circumstances  of  the  parties;  as, 
whether  the  heir  has  a  provision 
or  not     Hills  v.  Downian,  557 

2.  The  ground  of  supplying  the 
want  of  fL  surrender  of  copyhold 
estate  is  a  legal  or  moral  obli- 
gation. 563 

COPYRIGHT. 

1.  The  Plaintiff  published  a  book 
of  roads  of  Great  Britain,  com- 
prising Patterson's  Road  Book, 
to  the  copyright  of  which  the 
Plaintiff  was  not  entitled,  with 
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improvements  and  additions  ob- 
tained by  actual  survey  and 
otherwise.  An  injunction  to  re- 
strain a  publication  of  an  editi<m 
of  Patterson,  coaq)ri8ing  the 
Plaintiffs  improvements  and  ad- 
ditions, was  refused.  Cory  v. 
Fadm.  S4 

Injunction  against  a  colorable 
abridgment  of  The  Term  Re- 
ports among  other  Law  Reports 
till  answer  or  ferther  order  up- 
on certificate  of  the  bill  filed. 
Buitenoorth  v.  RMnsmu  709 
COSTS. 

1.  No  costs  to  a  trustee,  whose 
neglect  occaai<med  the  suit 
O'CaUaghan  v.  Cooper.  117 
3.  A  creditor  being  decreed  to  re- 
convey  on  payment  of  what  was 
due  on  an  estate  in  the  West 
Indies,  acquired  by  an  uncon- 
scientious use  of  legal  process, 
was  deprived  of  costs  subsequent 
to  the  payment  of  money  into 
Court  Lord  Cranstoum  v. 
Johnston.  277 

See  Laches,  2.    Lunatic,  6. 
Practice,  19, 26, 27.  Trust, 
7.    Will,  99. 
COUNSEL. 

See  Bankrupt,  L     Practice, 
20, 
COURT  OF  DELEGATES. 

See  WUl,  I,  39. 
COURT  OF  EQUITY. 
See  Jurisdiction. 
COURT,  PREROGATIVE. 

See  Will,  I. 
COVENANT. 

See  Agreement      Construc- 
tion, 2, 3.    Penalty. 
COVERTURE.— See    Baron    and 

Feme. 
CREDITOR. 

See   Bankrupt    Baron   and 
Feme,  10.  Costs,  2.  Fraud- 
ulent Settlement     Parent 
and      Child,      2.     Settle- 
2. 


CROWN. — See  Prerogative. 
CUSTOM.— See  York. 
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DEATH.— See  Domicil,  2. 
DEBTOR.— See  Creditor. 
DECLARATIONS. 

See  Evidence* 
DECREE,  Enrolled. 

See  Laches,  2. 
DECREE,  Pro  Confbsso. 

See  Practice,  1,  6. 
DEED. 
A  deed  not  to  be  varied  by  parol 
evidence  of  the  actua]   agree- 
ment   Jackson  v.  Catar.     688 
DELEGATES  (Court  of  ) 

See  WiU,  1,  39. 
DELIVERY  OF  POSSESSION. 

See  Possession. 
DEMURRER. 

See  Pleading.    Practice,  27. 
DEPOSITIONS.— See  Practice,  13. 
DEVASTAVIT.— See  Retainer,  1. 
DEVISE.— See  Will. 
DEVISEE.— See  Representative,  1 
DISCOVERY.— See   Bill   of  Dis- 
covery. 
DISTRIBUTION  (Statute  of.) 

See  Advancement.    Will,  35. 
DOMICIL. 

1.  The  succession  to  the  personal 
estate  of  an  intestate  is  regula- 
ted by  the  law  of  that  place, 
virhich  was  his  domicil  at  the 
time  of  his  death.  For  that 
purpose  there  can  be  but  one 
domicil ;  and  the  Lex  loci  rei 
sittB  does  not  prevail.  ^SSmier- 
viUt  V.  Lord  SomermlU.      750 

2.  The  mere  place  of  birth  or 
death,  does  not  constitute  the 
domicil.  The  domicil  of  origin, 
which  arises  from  birth  and  con- 
nections, remains,  until  clearly 
abandoned,  and  another  taken. 
SomerviUe  v.  Lord   8omermlle, 

lb, 

3.  In  the  case  of  Lord  Somerville, 
of  two  acknowledged  domicils, 
the  family  seat  in  Scotland,  and 
a  leasehold  house  in  London, 
upon  the  circumstances  the  for- 
mer, which  was  the  original 
domicil,  prevailed.  Somerville 
V.  Lord  SomerviUe.  lb, 


DOMICIL— «oiUt»tied 

4.  A  man  may  have  two  domicik 
for  some  purposes.  786 

5.  Distinction  upon  contempcvary 
domicils:  in  the  case  of  a  noble- 
man or  gentleman,  gimerally, 
the  domicU  is-the  mansion-hoose 
in  the  country  :  that  of  a  mer- 
chant is  at  his  residence  in 
town.  789 

6.  A  new  domicil  cannot  be  ac- 
quired during  pupilage^  or  until 
the  person  is  suijuris.    '      787 

DOUBLE      LEGACIES,      POR- 
TIONS, &c.—^9ee  Portion.  WiU, 
14,  15,  16, 17,  18. 
DOWER. 

1.  A  provision  previous  to  the  mar- 
riage of  a  female  infant  in  bar 
of  dower,  thirds,  and  all  claim 
upon  the  personal  estate  of  the 
husband,  if  precarious  and  un- 
certain, as,  that  the  personal 
estate  shall  go  according  to  the 
custom  of  London,  does .  not 
bar  her.     Smith  v.  Smith.    189 

2.  Dower  established  against  as- 
signees under  a  joint  commis- 
sion of  bankruptcy  upon  the 
estates  purchased  with  the  part- 
nership fund,  but  conveyed  to 
one  partner  under  a  ^cific 
agreement,  that  the  estates 
should  be  his,  and  he  should  be 
debtor  for  the  money.  Smith 
V.  Smith.  189 

See  Mortgage,  2. 
DOWNING  COLLEGE. 

See  Charity. 
DUCHY  OF  LANCASTER. 

See  Practice,  28. 
DYING  WITHOUT  ISSUE. 

See  Perpetuity. 


E 


EAST  INDIES.— See  Infant  Trus- 
tee, 1. 
EAST  INDIA  SHIP  (Sale  of  Com- 
mand.) 
The  command  of  an  East  India 
ship  is  a  public  trust ; .  and  the 
sale  of  it  contrary  to  a  public 
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EAST  INDIA  BKIF— continued. 
regulation  of  the  Company  is  a 
breach  of  public  duty.  181 

See  Pleading,  3. 
ECCLESIASTICAL  COURT. 

See  Jurisdiction,  1. 
EJECTMENT.— See  Landlord,  1. 
ELECTION. 

1.  Parties  having  claims  under  and 
against  a  will  must  elect.  Wol- 
Un  y.  Tcamer.  218 

2.  Whether  the  infant  issue. of  ten- 
ant in  tail  was  bound  by  the 
election  of  his  parent,  Qutere. 
Lang  T.  Long,  445 

3.  Election  decreed  between  two 
claims  under  and  against  a  will. 
Blount  V.  Bestland.  516 

See  Laches,  1. 
ENROLMENT  op  DECREE. 

See  Laches,  2. 
EaUITABLE  INTEREST. 

See  Assignment.      Insolvent 
Act. 
EQUITABLE  JURISDICTION. 

See  Jurisdiction. 
EaUITY  OP  REDEMPTION. 

See  Mortgage. 
ERROR. 

SeeAccount.  Practice,  18, 19. 
ESTATE,  PERSONAL. 

See  Construction,  2, 3.     Ex- 
oneration. Personal  Estate. 
ESTATE,  REAL  (Charge  on). 

See  Will  13,  31. 
ESTATE  TAIL.— See  Election,  2. 
ESTOPPEL. 

Title  by  estoppel.  831 

EVIDENCE. 
1.  A  legatee,  son-in-law  to  the  tes- 
tator, was  held  entitled  to  his 
legacy,  discharged  from  debts 
due  by  him  to  the  testator,  and 
a  debt,  for  which  the  testator 
was  his  surety,  upon  evidence 
from  the  testator's  accounts, 
letters,  and  memorandums  in 
his  hand-writing.  Parol  evi- 
dence of  declarations  in  con- 
versation was  produced  for  the 
same  purpose :  but  the  Court 
appeared  to  rely  on  the  evidence 
in  writing.  Eden^,  Smyth.  341 
'    2.  Declarations  of  a  party  to  a| 


EVIDENCE— eofi/intiedL 

deed  previous  to  the  execution 
admitted  in  support  of  the  deed 
against  imputations  of  fraud : 
declarations  subsequ^it,  im- 
peaching the  deed,  were  re- 
jected.    ConoUu  V.  Lord  Howe. 

700 
3.  Evidence  that  an  appointment 
was  improperly  obtained,  being 
executed  by  a  will  regularly 
proved,  was  rejected.  Kemp  v. 
Kemp.  849 

See  Agreement j  2.    Annuity, 
10.     Bankrupt,  4.    Deed. 
Satisfaction,  1.     Trust,  3. 
WUl,  14,  15,  22. 
EXCEPTION.— See  Practice,  5. 
EXECUTION  OP  POWER. 

See  Power. 
EXECUTOR. 

1.  Executor  discharged  from  a  loss 
under  favorable  circumstances. 
Bacon  v.  Bacon.  331 

2.  Two  executors  under  the  cir- 
cumstances charged  with  a  loss 
by  neglecting  to  call  in  money 
lent  by  the  testator  upon  bond. 
Powell  V.  £00115.  839 

^  3.  Executors   ought   not   without 
great  reason  to  permit  money  to 
remain  upon  pc  Tonal  security 
longer  than  is  absolutely  neces- 
sary. 844 
See  Bank  of  Enirland.     Ju- 
risdiction, 1.    Representar 
tion.    Retainer,  1.-  Trust, 
12  7. 
EXONERATION. 

1.  Upon  the  purchase  of  an  equity 
of  redemi^ion  the  agreement  of 
the  purchaser  with  the  vendor  to 
pay  the  mortgage,  without  any 
communication  with  the  mort- 
gagee, is  not  sufficient  to  make 
it  the  personal  debt  of  the  pur- 
chaser.   Butler  Y.  Buikr.    534 

2.  To  exempt  the  personal  estate 
■from  the  payment  of  the  debts 
the  will  must  afford  a  necessary 
implication ;  viz.  that  inference, 
that  leaves  no  doubt  upon  the 
mind  of  the  judge.  Hartley  v. 
Hurh.  540 
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EXONERATION-^ciw^mtferf. 
3.  Bequest  of  personal  estate  ex- 
empt from  debts  by  mortgage : 
the  benefit  of  the  exemption 
was  confined  to  that  legatee; 
and  failed :  the  bequest  having 
lapsed  by  the  death  of  the  leg- 
atee in  the  life  of  the  testator. 
Waring  v.  Wcard.  670 


F 


FACTOR.— See  Lien. 
FATHER.— See  Parent  and  Child. 
FEES  (AccovNT  of). 

See  Jurisdiction,  6, 7. 
FEME.— See  Baron  and  Feme. 
FINE. 

1.  A  bill  in  equity  not  sufficient  to 
prevent  the  operation  of  a  fine 
at  law. 

2.  Remainder  under  an  old  settle- 
ment barred  by  a  fine  and  non- 
claim  ;  the  fine  also  working  a 
discontinuance.  The  Defend- 
ants producing  the  lease  for  a 
year  and  a  copy  of  the  release, 
the  original  not  being  forthcom- 
ing, the  bill  was  retained,  with 
li^rty  to  bring  an  ejectment; 
and  in  default  the  bill  to  be  dis- 
missed with  costs.  8neU  v< 
Silcock.  46S 

See  Costs,  1. 
FORFEITURE — See  Plead'mg,  3. 
FRANCHISE.  —  See  Jurisdiction, 

6. 
FRAUD. 

1.  On  the  ground  of  firaud  a  gene- 
ral account  was  decreed ;  and 
the  securities  to  stand  only  for 
the  balance ;  though  the  vouch- 
ers had  be^i  destroyed  by  gen- 
eral consent.    Wharton  v.  May 

27 

2.  Bill  to  set  aside  the.  sale  of  a  re- 
version dismissed  with  costs :  the 
only  ground  on  the  evidence  be- 
ing inadequacy  of  price :  and  no 
fraud,  &C. ;  and  the  bill  filed 
twelve  years  after  the  sale.  — 
MM  V.  Aiwood.  845 

See  Bankrupt,  13.  Construe- 


FRAUD— omltiitKd 

tioki,2,  a    Costs,  2.  Evi- 
dence, 2,  3.   Principal  and 
Agent,  1,  4. 
FRAUDS  (Statute  of). 

See  Trust,  3.  Will,  11,  39. 
FRAUDULENT  SETTLEMENT. 
To  impeach  a  settlement  after  mar- 
riage under  the  Statute  13  Eliz- 
abeth the  husband  must  be  pro- 
ved to  have  been  indebted  at  the 
time,  and  to  the  extent  of  insol- 
vency. The  creditor  not  pro- 
ducing any  evidence,  his  bill  was 
dismissed;  with  liberty  to  file 
another.    Lush  v.    WiXkinsem, 

384 


GENERAL  ORDER.— In  Bank- 
ruptcy, see  page  578. 

GENTLEMEN.— See  Domicil,  5. 

GIFT.— ^ee  Baron  and  Feme,  3. 
Construction,  2,  3. 

GOODWILL.— See  Partner,  1. 

GRAND-CHILD.  — See  Mainten- 
ance. 


H 
HEIR. 
See  Advancement.    Copyhold,  1. 
Representative. 
HOTCHPOT.— See  Advancement 
HOUSE  OF  LORDS. 

See  Practice,  15.    Privily. 
HUSBAND.— See  Baron  and  Feme. 


ILLEGITIMATE  CHILD. 
See  WUl,  36,  48,  49. 

ILLUSORY  APPOINTMENT. 
See  Power,  2,  3,  5,  10, 13,  14. 

IMPERTINENCE.— See  Practice, 

24 

IMPLICATION. 

1.  Under  a  power  for  raising  por- 
tions for  younger  children  an  ap- 
pointment by  a  charge  confined 
to  a  particular  event  of  torn  or 


TABLB  OF  CONTENTS. 


xiii 


IMPLICATION— eoti/tn«cdL 

more  was  not  extended  by  im- 
plication from  general  words  in  a 
subsequent  part  of  the  deed  pro- 
viding for  the  case  of  no  appoint- 
ment.    Moshjf  V.  Mosley,    248 

2.  Implication  in  a  will  oannot 
prevail,  unless  necessary.  Ujh 
tan  V.  Lord  Ferrers.  801 

3.  Devise  after  the  death  of  the  de- 
vise's wife;  if  the  devisee  is 
heir,  the  wife  takes  for  life  by 
implication^  otherwise  not.  806 

See  Exoneration,  2.    Will. 

IMPOSITION.-«ee  Fraud. 

IMPROPRIATOR.— See  Purchar 
ser,  3. 

INDIA.— See  Infant  Trustee,  1. 

INDIA-SHIP  (Sale  op  Command). 
See  East  India  Ship. 

INFANT.  — See  Construction,  2. 
Domicil,  6.  Dower,  1.  Main- 
tenance, It  2«  3,  4. 

INFANT  TRUSTEE. 

1.  An  infant  trustee  ordered  to  con- 
vey an  estate  in  Calcutta  under 
the  Statute  7  Annr  c.  19.  Ex 
parte  Anderson.  240 

2.  Order  upon  petition  under  the 
Statute  7  Ann,  c.  19,  for  an 
infant  trustee  to  convey  to  the 
persons  absolutely  entitled,  or 
as  they  shall  appoint;  but  not  to 
convey  to  a  new  trustee,  upon 
trusts  to  be  executed,  without  a 
bill.     Ex  parte  Anderson.    240 

INJUNCTION. 

Sending  a  surveyor  to  mark  out 
trees  is  a  suiSicient  ground  for 
an  injunction.     Jackson  v.  Co- 
tor,  en 
See  C<^yright.  Landl(»rdand 
Tenant,  1,  2,  3.   Practice, 
8  21. 
INQUISITION  OF  LUNACY. 

See  Lunatic. 
INSOLVENT  ACT. 
Bill  by  the  assignee  of  a  person 
who  had  made  a  general  convey- 
*  ance  in  trust  for  his  creditors, 
and  afterwards  taken  the  bene- 
fit of  an  insolvent  act,  in  respect 
of  the  surplus  against  the  as- 
signee, the  trustee,  and  mort- 


INSOLYENT  ACT— eoniimied. 
gagees,  dismissed  with    costs. 
Spragg  V.  Binkes.  383 

INSURANCE. 

See  Annuity,  9,  10,    Bank- 
rupt.   9. 
INTEREST. 

A  written  undertaking  to  pay  at  a 
day  certain,  or  on  demand,  as  a 
promissory  note,  carries  interest 
from  the  day,  or  the  demand :  as 
at  law  it  is  given  by  way  of  dam- 
ages.    Upton  V.  Lord  Ferrers. 

801 
INTEREST,  EaUITABLE. 

See  Assignment. 
INTEREST,  VESTED. 

See  Vested  Interest 
ISSUE  (Dying  without). 
See  Perpetuity. 
ISSUE  IN  TAIL.— See  Election,  2. 


JAMAICA  INTEREST. 

See  Will,  7. 
JOINT  COMMISSION. 

See  Bankrupt. 
JOINT  CREDITOR. 
Under  a  joint  covenant  to  raise  a 
sum  of  money  the  whole  may  be 
recovered  from  either.  717 

See  Bankrupt,  9. 
JOURNALS  OP  THi   HOUSE  of 

LORDS.— «ee  Privilege. 
JUDGMENT  (vacated.) 
A  judgment  may  be  vacated,  while 
in  paper :  but  not,  when  made 
a  record.  705 

JURISDICTION. 

1.  Executrix,  in  custody  under  a 
writ  De  excommunicato  capiendo 
for  not  appearing  to  a  citation  by 
a  creditor  to  exhibit  an  invento- 
ry, moved  for  a  supersedeas,  dis- 
puting the  debt  upon  equitable 
grounds :  motion  refused.  The 
King  V.  Blotch.  113 

2.  The  jurisdiction  assumed  by 
Courts  of  Law,  dispensing  with 
profert  in  the  case  ofa  lost  bond 
does  not  oust  the  equitable  ju- 
risdiction. 2B^ 
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JURISDICTION— «<m^'fi«iM;. 

3.  No  relief  in  equity  upon  a  pro- 
missory note  void  at  law  for  want 
of  a  stamp.  240 

4.  An  action  does  not  now  lie  by  a 
husband  for  a  legacy  in  right  of 
his  wife.  516 

5.  The  cases,  in  which  equity  or- 
ders instruments,  to  which  there 
is  a  legal  objection,  to  be  deliv- 
ered up,  are  rare,  and  the  relief 
on  terms.  618 

6.  Bill  by  the  bailiff  of  the  city  of 
London,  entitled  under  a  grant 
of  Edward  VI.  of  the  execution 
and  return  of  all  process  in  the 
borough  of  Southwark,  against 
the  sheriff  of  Surrey  for  an  ac- 
count of  the  fees,  dismissed. 
Lewes  v.  Sutton,  683 

7.  Upon  a  bill  by  the  deputy  meters 
of  oysters  at  Billingsgate,  ap- 
pointed by  the  city  of  London, 
the  allowance  claimed  for  met 
age,  d&c.  of  the  cargoes  brought 
to  market  being  established  as 
reasonable  by  the  verdict  upon 
an  issue,  an  account  and  pay< 
ment  of  the  arrears  was  decreed. 
MiJhoum  V.  Fisher.        685  n. 

8.  Though  contribution  among 
partners  is  now  enforced  at  law, 
the  jurisdicton  of  Courts  of  Eq- 
uity is  not  ousted ;  and  therefore 
though  the  bill  was  dismissed, 
the  object  having  been  obtained 
in  an  action  directed,  the  Court 
would  not  dismiss  it  with  costs. 
Wright  V.  Hunter,  792 

See  Bankrupt,  3.  Consid- 
eration, 1.  Fine,  2.  Luna- 
tic, 4.    Practice,  8. 
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KIN  (next  op). 

See  Representative.  Trust,  2. 
KING.— See  Prerogative. 


LACHES. 
1.  Bill  against  the  devisee  and  per- 


l^ACHE&—c(mtinMed, 

sonal  representatives,  on  the 
ground  of  an  election  by  the 
testatrix  to  take  under  a  will,  dis- 
missed with  costs,  on  the  conduct 
of  the  Plaintiff;  who  eighteen 
years  ago  had  compromised  a 
suit  instituted  by  him  upcm  the 
subject ;  in  consequence  of  which 
the  right  to  compel  an  election, 
depending  on  a  doubtful  ques- 
tion on  the  will,  was  not  ascer- 
tained; and  the  party  having 
possessed  under  the  wUl  during 
her  life  had  disposed  of  her  es- 
tate real  and  personal  by  will. 
Yate  V.  Mosely,  480 

2.  The  Court  refused  to  vacate  the 
enrolment  of  a  decree  dismissing 
the  bill  with  costs  by  default ; 
and  afterwards  upon  a  new  bill 
for  the  same  purpose  granted  a 
motion  for  time  to  answer  tiU  a 
month  after  payment  of  the  costs 
of  the  other  cause ;  adqsting  the 
practice  at  law.  Pickett  v. 
Loggcn.  702 

See  Agreement,  4,  5,  6. 
Costs,  1.  Fraud,  2.  Mort- 
gage, 4.  Presumption,  1. 
2.  Principal  and  Agent,  4. 
Purchaser,  1. 
LANCASTER  (duchy  court.) 

See  Practice,  28. 
LAND, 

See  Power,  9.    Real  EsUte. 
LANDLORD  and  TENANT. 

1.  Where  a  tenant  defending  an 
ejectment,  brought  by  his  land- 
lord makes  default  at  the  trial, 
and  makes  use  of  the  interval  to 
do  all  the  mischief  he  can  by 
breaches  of  covenant  and  wilful 
waste,  an  injunction  will  be 
granted  on  motion,  or  in  the 
vacation  on  petition :  but  it  was 
reftised,  where  no  ejectment  had 
been  brought.  Lathropp  v. 
Marsh.  259 

2.  Injunction  granted,  to  restrain  a 
breach  of  covenant,  secured  by 
forfeiture  of  the  lease  and  a 
penalty.  Barrett  v.  Blagrate, 
555 
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LANDLORI>— conttiitcei^ 
3.  Injunction  to  restrain  the  land- 
lord from  catting  ornamental 
trees  in  a  lawn  during  the  term 
upon  his  conduct :  aAiounting  to 
a  consent  to  the  Plaintiffs  plan 
of  improvement,  laying  out  the 
lawn,  d&c.    Jackson  v.  Cator, 


See  Principal  and  Agent,  4. 
LAY  IMPROPRIATOR. 

See  Purchaser,  3. 
LEASE.— See  Renewal,  1. 
LEGACY. 

See  Satisfaction,  1.     Will. 
LEGACY  (Spbcific.) 

See  Will,  6,  24,  25. 
LENGTH  OF  TIME. 

See  Laches.    Presumption,  1. 
LETTERS. 

See  Annuity,  10.     Evidence, 
1.  Settlement,  1,2.  Trust, 
3. 
LEX  LOCI  REI  SITAE. 

See  Domicil,  1. 
LIEN. 
A.  abroad  commissions  B.  in  Lon- 
don to  send  him  foreign  coin ; 
with  particular  directions  as  to 
the  manner  and  times  of  send- 
ing it ;  and  remits  bills ;  which 
B.  discounts ;  tod,  the  coin  re- 
quired not  being  to  be  had  in 
England,  sends  two  remittances, 
not  equal  to  the  amount  of  A.'s 
bills,  to  Lisbon,  for  the  purpose 
of  procuring  it ;  with  directions, 
if  it  cannot  be  had,  to  return 
bills.  The  coin  not  being  to  be 
had,  bills,  nearly  to  the  amount 
of  the  remittance  to  Lisbon,  not 
indorsed  by  the  correspondent 
there,  are  returned ;  and,  B.  in 
the  interval  becoming  bankrupt, 
are  received  by  his  assignees. 
A.  was  held  to  have  a  lien  upon 
these  bills,  upon  the  particular 
circumstances :  the  Lord  Chan- 
cellor expressing  much  doubt, 
whether  the  lien  would  hdd  in 
the  case  of  a  remittance  to  buy 
goods  in  the  way  of  trade.  Ex 
parte  Bayers,  169 

See  Bankrupt,  6. 


LIMITATION  OF  ACCOUNT. 

Account  of  rents  and  profits  con- 
fined to  six  years  by  analogy  to 
the  action  for  mesne  profits. 
Reade  v.  Reade.  744 

See  Annuity,  7.    Chancery. 
Presumption,  2. 
LIMITATION,  REMOTE. 

See  Pepetuity. 
LIVING. 

See    Advowson.     Pleading, 
5.    Trust,  8. 
LONDON. 

See  Jurisdiction,  6,  7.  Prac- 
tice, 8. 
LORD  CHANCELLOR. 

See  Bankrupt,  3. 
LORD  MAYOR  of  LONDON. 

See  Practice,  8. 
LORDS,  HOUSE  of. 

See  Appeal.    Practice,    15. 
Privilege. 
LOST  BONi). 

See   Annuity,    1.     Jurisdic- 
tion, 2. 
LUNATIC. 

1.  Upon  a  search  of  precedents,  it 
was  held  no  objection  to  the  re- 
turn of  an  inquisition  finding  a 
person  lunatic,  that  it  does  not 
state,  that  the  lunatic  has  or  has 
not  lucid  intervals.  Ex  parte 
Wraggy  Ex  parte  Feme,     450 

2.  A  traverse  to  the  return  to  an 
inquisition  finding^  a  person 
lunatic  is  a  right  by  law :  though 
the  Lord  Chancellor  is  not  dis- 
satisfied with  the  return  upon 
the  evidence.  The  order  was 
therefore  suepended  for  the  pur- 
pose of  taking  the  traverse.  Ex 
parte  Wragg^  Ex  parte  Feme. 

450 

3.  Manner  of  pleading  a  traverse  to 
an  inquisition  finding  a  person 
lunatic.  452 

4.  The  Lord  Chancellor  cannot 
upon  a  petition  in  lunacy  order 
part  of  Uie  lunatic's  real  estate 
to  be  sold  for  payment  of  his 
debts,  to  prevent  a  bill  by  the 
creditors.    Exparte  Smith.  556 

5.  (Ante,  450.)  Upon  the  return 
of  the  traverse  to  the  inquisition 
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LUNATIC— cmHnued. 

of  lanacy,  finding,  that  the  party 
was  a  lunatic  at  the  time  of  her 
marriage  and  at  the  time  of  tak- 
ing the  inquisition,  but  at  that 
time  (the  verdict)  was  not  a  lu- 
natic, the  commission  was  super- 
seded :  but  the  L(Mrd  Chancellor 
doubted  the  prq)riety  of  such  a 
double  issue.    Ex  parte  Feme. 


6.  No  costs  to  the  party  taking  out 
a  commission  of  lunacy,  which  is 
traversed  with  success ;  however 
meritorious  the  case :  the  prop- 
erty never  coming  to  the  pos- 
session of  the  Crown,  there  is 
no  fund.     Ex  parte  Feme.  832 

7.  Traverse  to  an  inquisition,  find- 
ing a.person  lunatic,  is  de  7«re, 
not  matter  of  favor. 

See  Will,  27. 


M 

MAINTENANCE. 

1.  Devise  to  an  infant  grandson  at 
twenty-one,  with  accumulation 
in  the  mean  time ;  with  similar 
limitations  in  case  of  his  death 
under  twenty-one  to  his  sisters. 
Their  father  being  dead,  having 
left  all  his  property,  which  was 
considerable,  to  his  wife,  who 
married  a  person  in  low  circum- 
stances, maintenance  was  de- 
creed, without  an  inquiry, 
whether  it  was  for  the  benefit  of 
the  infants ;  the  Court  judging 

'        of  that.    Chreentodl  v.  OreentoeU. 

194 
3.  Residuary  bequest  to  a  very  large 
amount  in  favor  of  infant  grand- 
children, payable  at  twenty-one 
or  marriage,  with  survivorship ; 
the  interest  to  accumulate,  and 
be  paid  with  the  capital ;  and 
in  case  of  the  death  of  all  be- 
fore the  time  of  payment,  over 
to  their  mother  absolutely.  The 
father's  income,  though  consid- 
erable, bearing  no  proportion  to 
the    fortune    bequeathed,    and 


MAINTENANCE— cmHntfec^. 

there  being  several  children,  the 
Court  directed  maintenance,  ta- 
king the  consent  of  the  mother. 
Cavendish  v.  Mercer.       Id5  n. 

3.  Residuary  bequest  in  favor  of 
infant  grand-children,  payable  at 
twenty-one  or  marriage,  or  to  the 
issue  of  those  dead,  with  survi- 
vorship, and  accumulation  till 
the  time  of  payment,  and  a  limi- 
tation over  absdutely  in  case  of 
the  death  of  all  without  issue  be- 
fore that  time.  The  father  in 
consequence  of  bankruptcy  be- 
ing wholly  unable  to  maintain 
his  children,  maintenance  was 
directed  by  the  Court,  taking  the 
consent  of  the  persons,  to  whom 
the  property  was  given  over. 
FendaU  v.  Nash.  197  n. 

4.  Irregular  to  confirm  reports  as 
to  maintenance  on  motion.   199 

5.  A  direction  by  will  to  i^iply  so 
much  interest  as  might  be  nec- 
cessary  towards  the  maintenance 
and  education  of  the  testator's 
grand-children  upon  the  decease 
of  their  respective  mothers,  the 
residue  to  accumulate  for  them 
all,  was  confined  to  so  much  as 
should  be  actually  necessary, 
regard  being  had  to  their  situa- 
tion at  the  death  of  their  mother ; 
their  father  having  by  his  will 
left  them  a  considerable  proper- 
ty, with  a  provision  for  mainten- 
ance.  RawUns  v.  CMdffrap. 

440 
See  Parent  and  Child. 
MARITAL   RIGHT.— See  Baron 

and  Feme. 
MARRIAGE. 

1.  Trust  term  by  will  to  raise  out 
of  real  estate  porticms  for  daugh- 
ters, to  be  paid  on  marriage,  up- 
on condition,  that  they  should 
be  married  with  consent  of  their 
mother,  or,  after  her  death,  of 
the  trustees,  and  that  the  hus- 
band should  previously  ipake  a 
settlement,  the  residue  of  the 
persona]  estate,  subject  to  debts 
and  legacies,  to  be  af^lied  in 
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MARRIAG£--cofi<iittfei7, 

discharging  the  portions  in  ease 
of  the  real  estate,  or  for  any  pur 
pose  the  trustees  might  judge 
most  beneficial  for  the  devisee. 
A  marriage  having  taken  place 
with  the  consent  of  the  mother 
.  and  the  privity  of  the  trustee, 
but  without  any  settlement,  by 
the  neglect  of  the  trustee,  the 
husband  having  before  and  after 
the  marrii^e  offered  all,  that  was 
required  of  him,  and  been  ready 
to  execute  a  settlement  within 
the  ccmdition,  relief  was  given 
upon  those  circumstances  by 
raising  the  portion  upon  execu* 
ting  the  settlement — O^CaUag- 
han  V.  Copper.  117 

2.  Whether  marriage  of  a  widower 
with  the  sister  of  his  deceased 
wife,  in  England  voidable,  in 
ScoUand  is  void.  Quaere.  Sml- 
ham  V.  BayUy,  534, ». 

See  Articles,  1.  Baron  and 
Feme.  Construction,  2. 
Dower. 

MARRIED  WOMAN.— See  Baron 
and  Feme. 

MARSHALLING.— See  Assets. 

MEMORANDUMS. 
See  Evidence,  L 

MEMORIAL.— See  Annuity. 

MERCHANT.— See  DomicU,  5. 

MESNE  PROFITS.— See  Limita- 
tion  of  Account 

MISTAKE.— See  WiU  9. 

MONEY.— See  Power,  9.  Real  Es- 
tate. 

MORTGAGE. 

1.  Mortgagee  having  permitted  the 
tenant  for  life  to  run  in  arrear  for 
the  interest  purchases  the  estate 
for  life,  and  takes  possession  un- 
der that  purchase :  he  is  bound 
to  apply  the  surplus  rents  and 
profits  beyond  the  current  inter- 
est in  discharge  of  the  arrear ; 
and  in  the  account  under  a  bill 
of  foreclosure  was  charged  ac- 
cordingly. Lord  Penrhyn  v. 
Hughes.  99 

2.  Mortgagee  may  protect  himself 
against  a  claim  of  dower  by  tak< 

TOL.  V.  54 


MORTGAGE— emiltnued 

ing  an  assignment  of  an  old 
mortgage  term  prior  to  the  right 
to  dower.     Wynn  v.  WilUams, 

130 
3.  A  defendant  claiming  as  mort- 
gagee, and  by  his  answer  deny- 
ing notice  of  the  PlaintiflPs  title, 
which  was  neither  alleged  by 
the  bill  nor  proved,  an  inquiry 
for  the  purpose  of  affecting  him 
with  notice  was  refused,  first 
upon  a  petition  to  vary  the  min- 
utesy  and  again  upon  a  re-hear- 
ing. An  inquiry  as  to  what 
sums  he  had  advanced  upon  the 
security  of  the  mortgage,  and  at 
what  times  respectively,  was 
firranted.  Hardy  v.  Reeves.  426 
A.  Under  ja  conveyance  of  a  West- 
India  estate,  in  effect  a  mort- 
gage, though  expressed  as  a 
trust,  an  assignee  was  held  liable 
to  account  as  a  mortgagee,  and 
not  entitled  to  charge  as  trustee 
or  agent  Therefore  the  accounts 
setled  with  the  executors  of  the 
mortgagor  since  his  death  in 
1791  were  declared  not  to  be  con- 
sidered settled;  the  prior  ac- 
counts to  stand ;  with  liberty  to 
surcharge  and  falsify:  but  not 
farther  back  than  1785.  Cham- 
hers  V.  Goldwin,  834 

See  Bankrupt,  3,  11.  Chan- 
cery. Exoneration,  1.  In- 
solvent Act    WiU,  12, 41. 
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NATURAL  CHILD.— See  WUl,  36 
NE  EXEAT  REGNO. 

1.  Affidavit  to  support  a  writ  of  Ne 
exeat  Regno  must  be  positive. 
Roddam  v.  Hetherington.       91 

2.  Writ  of  Ne  exeat  Regno^  ob- 
tained by  a  resident  here  against 
a  resident  in  the  West  Indies 
upon  a  demand  arising  there, 
when  the  answer  came  in  was 

^  discharged  under  the  circum- 
.stances,  with  costs  against  the 
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N£  EXEAT  REGNO— contimted. 
proehein  amy  of  the  infant  Plain- 
tiff; but  upon  the  admissions 
in  the  answer  the  Defendant  was 
ordered  to  give  security  to  abide 
the  decree.  Roddam  v.  Heiker' 
ingtm.  91 

3.  The  writ  of  Ne  exeat  Regno  is- 
sued properly :  the  subject  being 
matter  of  account.  A  generd 
affidavit  of  belief  of  the  Defen- 
dant's intention  to  quit  the  king- 
dom is  sufficient,  without  the 
circumstances,  upon  which  that 
belief  is  founded.  Russell  v. 
Ashby.  96 

4.  Upon  an  application  for  the  writ 
of  Ne  exeat  Regno  no  subpoena 
is  senred :  but  upon  personal  ser- 
vice of  the  writ  the  party  is 
bound  to  appear  and  put  in  his 
answer ;  and  then  he  may  q>ply 
to  supersede  the  writ;  but  not 
upon  his  affidavit.  Russell  v. 
Ashby.  96 

5.  Analogy  between  the  applica- 
tions for  the  writ  of  Ne  exeat 
Regno  and  to  a  Judge  to  hdd 
to  special  bail.  97 

6.  The  writ  of  Ne  exeat  Regno  r^ 
fused;  the  circumstances  not 
affording  a  sufficient  ground. 
Gardiner  v.  Edwards,  s         591 

NEGLIGENCE.— See  Laches. 

NEXT  OF  KIN.— See  Representa- 
tive.   Trust,  2. 

NOBLEMAN. 

See  Doroicil,  5.     Privilege. 

NON-CLAIM.— See  Fine,  2. 

NOTE  (Promissory.) 

See  Interest.    Jurisdiction,  3, 

NOTICE. 

See  Mortgage,  3.  Purchaser,  1 . 


OBUGOR  AND  OBLIGEE. 

See  Bond. 
OFFICE  (Register's.)— See  Chan- 
cery. 
OPENING  BIDDINGS. 

See  Practice,  4,  11, 12. 
ORDER.— See  General  Order. 


ORNAMENTAL  TREES. 

See  Landlord  and  Tenant,  a 
OYSTER  METERS. 

See  Jurisdiction,  7. 


PARENT  AND  CHILD. 

1.  A  father  may  leave  his  children 
without  a  maintenance ;  and  the 
parish  have  no  remedy  against 
the  executor.  444 

2.  A  son,  tenant  in  tail  in  remain- 
der, when  just  of  age,  in  1769« 
joined  his  father,  tenant  for  life, 
in  a  recovery,  for  the  purpose  of 
raising  3000/.  for  the  father,  and 
resettling  the  estate,  the  son  tak* 
ing  back  only  an  estate  for  life, 
with  remainder  to  his  first  and 
other  sons,  Ate  Whatever  eq- 
uity he  might  have  had  against 
that  settlement  was  lost  by  his 
marriage  and  acquiescence  till 
after  the  death  of  his  father  in 
1793;  though  under  the  cir- 
cumstances there  was  no  prob* 
ability  of  issue.  Upon  that 
ground  a  bill  by  the  trustees 
under  a  general  trust  for  his 
creditors,  claiming  as  purchasers 
under  the  stat.  27  Eliz.  c  4 
was  dismissed,  without  deciding, 
whether  they  could  sustain  that 
character ;  or,  how  far  a  settle- 
ment, merely  as  being  voluntary, 
is  affected  by  the  statutes  of  Eli- 
zabeth.    Bromn  v.  Carter,  8G2 

See  Advancement.  Conkruc- 
tion,  3.    Election,  2.  Pow- 
er, 5. 
PAROL  AGREEMENT. 

See  Agreement.     Evidence. 
PAROL  EVIDENCE. 

See  Evidence.  Satisfaction,  1. 
PARTITION. 

Agreement  for  partition  establish- 
ed against  a  conveyance,  and 
against  a  devise ;  operating  as 
a  revocation,  by  depriving  the 
testatrix  of  dl  interest  in  the  es- 
tate devised.  KnoUys  v.  Alcoek. 

648 
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PARTNER. 

1.  Real-estate  purchased  by  part- 
nership with  partnership^  funds. 
Smith  T.  Smith.     193,  note  (h). 

2.  The  good-will  of  a  trade,  car- 
ried on  in  partnersh^  without 
articles,  survives;  and  is  not 
partnership  stock.*  Hammond 
Y.  Douglas.  599 

3<.  Profits,  accrued  after  the  death 
of  one  partner,  are  joint  proper- 
ty. Hammond  Y.Jhmglas.  539 
See  BankrupC,  2,  4,  5. 
Dower,  2.  Jurisdiction,  8. 
Trust,  3. 
PARTY. 
Devise  to  trustees  and  their  heirs 
to  the  use  of  other  trustees  for 
1000  years :  upon  trust  by  sale, 
lease,  mortgage,  or  otherwise,  to 
raise  and  pay  such  sum  as  the 
personal  estate  should  fall  short 
of  the  debts ;  and  after  raising 
and  paying  thereof  then  in  strict 
settlement.  A  bill  being  filed 
by  creditors,  the  personal  estate 
proving  deficient,  and  the  trus- 
tees of  the  inheritance  having 
contracted  to  sell  under  a  pow- 
er, upon  their  supplemental  bill, 
praying  the  benefit  of  the  ac- 
counts against  the  surviving  trus- 
tee of  the  term,  though  no  party  to 
the  original  cause,  that  the  debts 
may  he  paid  out  of  the  pur< 
chase-money,  and  that  on  pay' 
raent  the  term  may  be  assigned 
to  the  purchasers,  it  was  so  de- 
creed; the  Defendants  not  ob- 
jecting.    FUtcker  v.  Hoghton. 

550. 
See  Pleading,  3w 
PATRON.— See  Advowscm.  Plead- 
ing, 5.  Trust,  8. 
PATTERSON'S   ROAD    BOOK 

See  Copyright,  1. 
PAUPER.— «ee  Parent  and  Child, 

1. 
PEER — See  Domicil,  5.  Privilege. 
PENALTY. 
The  statute  8  &  9  Will.  III.,  re- 
medial for  the  purpose  of  recov< 

^  See  note,  oxde^  540. 


PENALTY— MR/ffitfeJ. 

ering  successive  breaches  to  the 

extent  of  the  penalty.  331 

See  Annuity,  2,  3.  Pleading, 

PERFORMANCE  (Specific.) 

See  Agreement  Purchaser,  3. 
PERPETUITY. 

1.  Residue  of  personal  estate  be- 
queathed to  the  children  of  the 
testator's  two  daughters,  their 
executors,  &c.  with  a  limitation 
over  in  case  both  his  daughters 
should  die  without  issue :  a  vestp 
ed  interest  in  the  grand-chil- 
dren; and  the  limitation  over 
is  too  remote.  RawUns  v.  Gold' 
frap.  440 

2.  Trust  by  deed,  creating  estates 
tail,  after  any  contract  for  aliena- 
tion to  raise  a  sum  of  money  for 
the  persons  next  in  the  course 
of  limitation,  declared  void,  as 
tending  to  a  perpetuity,  and  in- 
consistent with  the  rights  of  the 
tenant  in  tail.  Mainwaring  v. 
Baxter.  458 

PERSONAL  ESTATE. 

Personal  estate  is  so  fluctuating  in 
its  nature,  that  it  is  impossible 
to  make  every  specific  article 
the  subject  of  settlement.      274 
See  Construction,  2,  3.  Dom- 
icil.   Perpetuity,  1.    Pow- 
er, 9.    Will,  11. 
PERSONAL        REPRESENTA- 
TIVE.      See   Executor.    Repre- 
sentative, 1. 
PLEADING. 

1.  Forty-six  years  after  a  decree 
directing  in  execution  of  the 
trusts  of  the  will  a  conveyance 
in  fee  to  the  tenant  in  tail  malci 
having  also  the  reversion  in  fee, 
with  consent  of  the  only  inter- 
mediate remainder-man  in  tail 
male,  a  bill  was  filed  against  their 
devisee;  the  Plaintiflb  claim- 
ing under  an  old  voluntary 
grant  out  of  the  reversion,  the 
estates  tail  being  >8pent  and  no 
recovery ;  and  praying  a  discov- 
ery and  conveyance.    A  general 
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PLEADING— amh'micd: 

demurrer  was  allowed ;  though 
the  decree  and  conveyance 
were  stated  ody  by  way  of  pre- 
tence, not  expressly  charged; 
the  whole  right  as  against  the 
Defendants,  hieing  founded  on 
that  conveyance.  Fkieher  v. 
Tollet.  3 

2.  Admission  of  assets  prevents 
the  necessity  of  setting  forth  the 
accounts.  Pulkn  y.  8mith.    21 

3.  Bill  by  the  East  India  Company 
claiming  from  a  partpowner  of  a 
ship,  freighted  by  them,  double 
the  sum  received  by  him  lor  the 
sale  of  the  command,  to  be  paid 
or  allowed  under  the  charter- 
party  and  a  by-law  of  the  Com- 
pany, one  moiety  to  their  use, 
the 'Other  to  be  paid  or  returned 
to  the  person,  who  shall  give  the 
Company  information,  a^  make 
proof;  the  deed  being  on  settling 
the  account  cancelled  through 
ignorance  of  the  fact.  Demur 
rer  to  the  discovery,  because 
it  might  subject  the  Defendant 
to  penalty,  covering  not  only  the 
direct  charge,  but  also  circum- 
stances of  mere  inducement,  as 
the  execution  and  cancdlation 
of  the  deed,  and  to  the  relief, 
generally,  for  want  of  equity, 
and  for  defect  of  parties,  viz.  the 
other  part-owners,  particularly 
one,  who  executed,  and  the  in- 
former, was  over-ruled.  East 
India  Company  v.  Neave,    173 

4.  Demurrer  both  to  the  discovery 
and  relief,  if  good  as  to  the  lat- 
ter, shall  be  aUowed  as  to  both ; 
though  the  Plaintiff  may  be  en» 
titled  to  the  discovery.  185 

&•  Demurrer  allowed  to  a  bill  to 
have  a  presentation  to  a  living 
upon  the  next  avoidance  deliv 
ered  up ;  charging  the  DefeiK 
dant  with  gross  misconduct  in 
obtaining  it,  and  in  other  re»- 
pects,  while  a  private  tutor  in  the 

family.   APNamara  v. .  824 

See  Lunatic,  5.  Mortgage,  3. 


POUCY  OP  INSURANCE. 

See  Annuity,  9,  10.      Bank- 
rupt, 9. 
PORTION. 
Rule  of  presuming  against  double 
portions.  381 

See  Articles,2.  Implication,  1 
Vested  Interest,  4. 
POSSESSIO  FRATRIS. 
A  question  upon  the  rule  "  pos- 
sessio  fratris,"  6bc.  depending 
upon  the  implication  of  an  es- 
tate for  life,  was  not  determined. 
Wkddak  V.  Partridge.        388 
POSSESSION. 
Possession  of  a  house  by  ddiveiy 
of  the  keys.  818 

POST  OBIT.— See  Usury. 
POWER. 

L  Voluntary  bond  to  pay  to  and 
among  aU  such  child  or  children 
of  A.  in  such  parts,  dtc  as  the 
obligor  should  by  deed  or  will 
appoint;  and  for  want  of  ap- 
pointment, and  as  to  what  should 
be  unappointed,  to  and  among  all 
such  child  or  children  of  A.  as 
might  survive  the  obligor.  Ap- 
pointment by  will  of  the  whole 
fund  to  one  of  six  children  estab- 
lished. WoUen  V.  Tanner.  218 
2*  Appointment,  giving  very  small 
shares  to  some  of  the  objects  set 
aside,  as  illusory.  Spencer  v* 
Spencer.  362 

3.  The  rule  as  to  illusory  appoint* 
ments  not  to  be  applied,  where 
a  sufficient  reason  appears  upon 
the  face  of  the  appointment; 
perhi4>s  not,  between  parent  and 
child,  if  clearly  proved.        363 

4.  Covenant  to  settle  an  estate  in 
strict  settlement;  subject  to  a 
power  to  the  father,  tenant  for 
life,  in  case  there  should  be  any 
younger  child  or  children,  to 
charge  such  sum  or  sums  far 
such  younger  child  or  children, 
payable  in  such  proportions,  and 
at  such  times  as  he  should  ap- 
point. The  power  was  held  well 
executed  by  a  will  directing  a 
sale  and  appointing  the  money. 
Long  V.  Long.  445 
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POWER— CtmitfltfMf. 

5.  An  appointment  by  a  father  not 
illusory,  where  he  gives  other 
provisions  to  the  object  exclu- 
ded.    Long  V.  Long.  445 

6.  Power  of  appointment  among 
three  persons  executed  by  a 
transfer  of  one  third  to  one  under 
an  order  on  petition;  stating, 
that  the  person  having  the  power 
was  desirous,  that  the  fund 
might  be  equally  divided,  that 
person  dying  without  any  farther 
execution,  the  Court  gave  the 
two  remaining  thirds  respect- 
ively to  another  of  the  objects 
and  to  the  administratrix  of  the 
third ;  who  was  dead ;  but  had 
survived  the  person  executing 
the  power.  Forttscue  v.  Oreg- 
or,  553 

7.  Devise  in  trust  to  dispose  of  the 
premises  unto  and  amongst  the 
devisee's  four  children,  in  such 
manner,  shares,  ^c.  as  he 
should  by  deed  or  will  appoint : 
one  dying  in  the  life  of  his  fa- 
ther, before  appointment,  was 
held  entitled  to  a  fourth  *; 
the  father  after  that  child's  death 
having  appointed  three  fourths 
to  his  three  surviving  children 
re^ctively.    Readt  v.  Readt, 

744 

8.  Power  of  appointment  does  not 
prevent  the  interest  vesting  sub- 
ject to  be  devested.  748 

9.  Difference  between  land  and 
money  subject  to  a  power  of  ap- 
pointment. 740 

10.  Under  a  power  to  appoint  among 
several  objects  each  must  have 
a  share,  and  by  the  rule  in  eq- 
uity a»to  illusory  appointments, 
a  substantial  share;  unless  a 
good  reason  appears;  as,  anoth- 
er provision  by  the  person  exe- 
cuting the  power,  not  from  any 
other  quarter.  Under  such  a 
powe^an  appointment  of  a  fund, 
nearly  1000/,  among  three  chil- 
dren, the  objects,   10/.  to  one, 

*  See  the  note,  onle,  page  790. 


POWER— omititifei;. 

50/.  to  another,  and  the  remain- 
der to  the  third,  all  having 
other  provisions  aliunde,  was  set 
aside  as  illusory.  Kemp  v. 
Kemp.  849 

11.  Powers  in  this  Court  considered 
as  trusts.  856 

12.  Power  to  appoint  to  the  use  of 
such  child  and  children,  6lc.  :  an 
appointment  to  one  or  more 
good.  857 

13.  Not  DOW  the  rule,  that  under  a 
power  to  appoint  among  several 
objects  they  must  take  equally, 
unless  a  good  reason  appears. 


14.  A  power  to  appoint  among  sev- 
eral objects  well  executed  at 
law  by  giving  each  a  share,  how- 
ever small.  861 
See    Charge,    1.      Implica- 
tion,  1.      Priifcipal     and 
Agent.      Vested   Interest, 
5.    WU1,4,5. 
PRACTICE. 

1.  The  Master  of  the  Rolls  refused 
to  make  an  order  under  the  stat- 
ute 5  Geo.  II.  c.  2.  for  the 
purpose  of  having  the  bill  taken 
pro  confesso,  without  an  affida- 
vit, according  to  the  eighth  sec- 
tion, that  Defendant  had  been 
in  England  within  two  years  be- 
fore the  subpoena  issued.  Netde. 
V.  Norris.  1 

2.  Plaintiff  in  his  return  from  at- 
tending a  motion  against  him  iu 
the  cause  wai^  arrested,  and  a  d^ 
tainder  lodged  against  him  in  an- 
other action  :  he  was  discharged 
from  both :  the  Court  examin- 
ing the  parties  personally,  not 
by  affidavit.  Bromley  v.  Hoi' 
land  2 

3.  Admission,  that  there  is  stand- 
ing in  the  names  of  the  execu- 
tors upon  the  trusts  of  the  will 
a  considerable  sum  in  the  3  per 
cents,  and  offering  an  appropri- 
ation, was  held  sufficient  to 
entitle  the  Plaintiff,  a  contin- 
gent legatee,  to  move  for  that 
purpose;   and  by  consent  the 
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order  was  made,  as  upon  admis- 
sion of  assets  sufficient  to  satis- 
fy the  PlaintiflTs  demand,  to 
transfer,  &c.  Putten  y.  Smith, 

21 

4.  Biddings  opened  after  the  re- 
port confirmed  simply  upon  an 
advance  of  61/.  on  305/.— 35/1 
not  sufficient.  Chetkam  t. 
Chrugeon.  86 

5.  Plaintiff  in  a  bill  for  discovery 
only  is  not  entitled  as  of  course 
to  two  terms  to  excq>t  to  the  an- 
swer filed  in  the  vacation.  HeW" 
art  V.  8empU.    .  86 

6.  To  obtain  an  order  for  taking 
the  bill  pro  canfesso  under  the 
statute  5  Geo.  II.  c  2£k  the  affi- 
davit must  state,  that  the  Defen- 
dant has  been  in  England  with- 
in two  years  before  the  subpoDua. 
Bishop  0f  Winchester  v.  Beaoar. 

113 

7.  Service  of  an  order  of  seques- 
tration nisif  upon  the  Clerk  in 

/  Court  good ;  the  Plaintiff  having 
tried  in  vain  to  serve  it  person- 
ally. Marquis  ef  Latkian  v< 
Garforth,  113 

8.  Injunction  in  pressing  cases  up- 
on petition  and  affidavit.  In 
this  instance,  converting  old 
houses  in  London  to  a  purpose, 
that  made  them  dangerous  to 
the  public,  the  Lord  Chancellor 
granted  the  injunction :  but  said, 
the  Lord  Mayor  by  his  general 
jurisdiction  could  ap|^y  a  much 
more  proper  and  effectual  rem- 
edy. The  Mayor  y  CommonaUy^ 
and  Citizens  of  Lomdon  v.  Bolt 

129 
0.  Service  on  the  Defendant's  wife 
ordered  to  be  deemed  personal 
service  on  the  Defendant ;  and 
upon  that  service  ordered,  that 
he  stand  committed  for  breach 
of  the  injunction.  Sir  William 
PuUetity  V.  SheUon.  147, 260,  n. 
10.  Service  by  sending  a  subpcena 
to  the  Defendant  under  cover  to 
the  person,  to  whom  he  had  di- 
rected   his    letters  to  be  sent. 


PRACTICE.- 

ordered   to   be  good    service. 
Hunt  V,  Lever,  147 

11.  Biddings  opened  on  advance  of 
200/.  upon  3200/,:  but  lOO/L 
was  held  too  little.  Anonymoms. 

148 

12.  Under  a  decree  for  payment  of 
debts  out  of  cash  in  the  bank 
the  Accountant-Qeneral  was 
ordered  to  pay  the  executor  of  a 
creditor  by  simple  coi|tract  un* 
der  a  probate  in  the  diocese, 
where  he  had  resided :  without 
a  prerogative  probate ;  the  sum 
being  small ;  and  no  bona  nata^ 
biUa  out  of  that  diocese.  Sweet 

•     V.  Partridge.*  148 

13.  Motion  to  amend  depositions 
after  publication  reftised.  /i»- 
gram  v.  MitehelL  297 

14.  The  defendant  dying  after  ser- 
vice of  the  subpoena  to  hear 
judgment,  whether  upon  a  bill 
of  revivor  a  new  sabpoena  to 
hear  judgment  is  necessary, 
>guwre.    Bynt  v.  Potter.      305 

15.  When  an  appeal  is  abated  in  the 
House  of  Lords,  the  order  to 
revive  is  obtained  of  course: 
and  there  is  no  fresh  summons. 

905 

16.  The  Master  may  proceed  de  die 
in  diem  without  an  order.  Stnr^ 
dy  V.  Lingham  t.  423 

17.  Plaintiff  may  except  to  the  re- 
port, and  at  the  same  time  set 
down  the  cause  for  farther  direc- 
tions. Yeo  V.  JFVere.  Bower- 
bank  V.  Collasseau  4M 

18.  A  re-hearing  is  the  prc^r  mode 
of  impeaching  a  decree  not  sign- 
ed and  enrolled  for  error.  Bo/- 
ger  V.  MaekeU.  509 

19.  Costs  of  course  upon  a  bin  of 
review  for  error ;  where  no  er- 
ror in  the  decree.  A. 

20.  Bill  by  a  former  churchwarden 
against  the  parish  officers,  trus- 
tees for  an  estate  for  the  poor 
of  the  parish,  and  forty  inhabi- 

*  Over-ruled ;  see  note,  page  184. 
t  Ovsr-raled;  ssenolavpage 
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tants,  to  be  reimbursed  money 
laid  oul  on  account  of  the  trust 
under  an  order  of  vestry,  his 
accounts  being  passed,  and  an 
order  made  for  payment  Up<Mi 
demurrer  the  Lord  Chancellor 
expressed  a  strong  opinion 
against  such  a  bill:  and  as  it 
appeared  not  to  be  signed  by 
Council,  ordered  it  be  taken  off 
the  file*  and  the  Plaintiff  to  pay 
the    costs.     FVenek    v.    Dear. 

547 

21.  On  motion  at  the  last  Seal  after 
Trinity  Term,  to  make  absolute 
an  order  to  dissolve  an  injunc- 
t\oa  nisi,  the  Plaintiff  cannot 
have  time  till  the  next  day  of 
motions  upon  the  usual  under- 
taking to  show  cause  on  the 
merits;  but  was  permitted  to 
show  cause  during  the  petitions. 
RMnsm  v.  WaUoit.  652 

22.  The  Court  of  King's  Bench  re- 
fused to  answer  a  case  from  the 
Rolls  stated  as  a  trust  Penr^ 
sons  V.  Parsons.  578 

23.  Biddings  opened  for  a  person, 
who  was  present  at  the  sale. 
Tait  y.  Lard  Nortkwick.     655 

24.  After  an  order  for  time  to  an- 
swer the  bill  may  be  referred 
for  scandal,  but  not  lor  imper- 
tinence.* Anonymom  656 

25.  Upon  a  motion  for  a  commission 
to  take  defendanf  s  examination 
the  time  is  left  Co  the  Master, 
not  limited  by  the  order.  Hair- 
byY.  Emmet.  663 

2a  The  simple  fact,  that  the  Plain- 
tiff is  gone  abroad  is  not  a  suffi- 
cient ground  to  compel  him  to 
give  security  for  costs.  Hoby 
V.  HUeheocL  609 

27.  Demurrer  allowed  in  the  Exche- 
quer upon  argument,  with  305 
costs :  in  another  suit  in  Chan- 
cery between  the  same  parties 
and  to  the  same  effect  it  was 
ordered  on  motion,  that  the 
ibefendant  should  have  time  to 
answer  till  payment  of  those 
costs,  but  without  prejudice  to 


FRACTICE^-caniinued 

an  application  to  dismiss  the  bill. 
Holbrooke  v.  Cracrafi.   706,  n. 
528.  Appeal  to  the  Chancellor  of  the 
Duchy  of  Lancaster  from  a  de- 
cree of  the  Vice-Chancellor  dis- 
missing the  bill,  affirmed  by  him 
on  a  rehearing  on  the  petition  of 
the  Plaintiff!    Omerod  v.  Hard- 
man.  722 
^.  Bill  for  i^)ecific  performance  of 
a  contract  for  sale  of  an  estate 
upon  various  objections  to  the 
title  dismissed  in  the  first  in- 
stance without  a  reference.* 
Omerod  v.  Hardman.  722 
30.  Relief  not  specifically  prayed, 
within  the  general  relief.      495 
See  Bankrupt,  6,  15.     Copy- 
right, 2.   Laches,  2.   Land- 
lord and  Tenant,  1.    Lu- 
natic, 3.    Maintenance,  1, 
2,  3,  4.     Ne  exeat  Regno. 
1,3,4.   Pleading,  3.  Will, 
39. 
PRAYER.— See  Practice,  30. 
PREHOGATIVE. 
In  the  case  of  a  debt  due  to  the 
Crown  by  a  bankrupt  the  Crown 
will  seize,  if  they  can,  before 
assignment     '  297 
See  Commission  of  Review. 
PREROGATIVE  COURT. 

See  WUl,  1. 
PREROGATIVE  PROBATE. 

See  Practice,  12. 
PRESENTATION  to  a  LIVING. 
iSee    Advowson.        Pleading,    5. 
Trust,  8. 
PRESUMPTION. 

1.  A  conveyance  decreed,  subject 
to  an  annuity  charged  on  the 
estate;  the  annuitant  having 
gone  to  Newry  in  Ireland  six- 
teen years  ago;  and  no  pay- 
ment made  or  account  obtained 
of  her  since.  Matmoaring  v. 
Baxter.  458 

2.  Upon  possession  for  many  years, 
the  origin  of  it  not  appearing, 
and  no  title  except  as  Cesttty 
que  trust  under  a  term  to  raise 

*  See  tiie  notes,  aiile,  pages  188, 737. 
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a  sum  of  money,  the  Court 
would  not  presume  any  other 
title ;  and  therefore  decreed  the 
Plaintiflf  to  be  let  into  posses- 
sion on  payment  of  the  charge ; 
but  with  reluctance;  and  on 
account  of  the  laches  refused 
an  account  of  the  rents  even 
from  the  filing  of  the  bilL  Acker- 
hy  V.  Roe.  505 

See  Portion,  1.  Purchaser, 
1,  3.  Satisfaction,  1.  Will, 
14,  15,  16,  17,  18. 

PRINCIPAL  AND  AGENT. 

1.  On  suspicious  circumstances  in 
the  answer  a  general  account 
was  decreed  against  a  steward, 
notwithstanding  a  receipt  in 
full ;  which  was  allowed  only  as 
proof  of  the  particular  payment, 
not  of  a  general  release  or  dis- 
charge on  an  account  stated; 
though  under  circumstances  it 
might  have  that  effect :  'as  upon 
proof,  that  the  principal  never 
would  give  any  vouchers^  ai^d 
an  account  kept  by  the  steward 
Middleditch  V.  Sharland.        87 

2.  Under  a  general  power  to  sell, 
assign,  and  transfer,  an  agent 
cannot  pledge  for  his  own  debt. 
De  BouchmU  v.  Goldsmid.  211 

3.  By  the  Civil  Law,  as  well  as  by 
the  law  of  England,  if  a  person 
is  acting  ex  memdaio,  those 
dealing  with  him  must  loc^  to 
his  authority.  213 

4.  Accounts  opened,  and  a  general 
account  decreed  agninst  an 
agent,  who  was  also  tenant  to 
his  principal,  in  respect  of  fraud. 
The  character  of  the  Defend* 
ant,  as  agent,  accompanying 
him  in  his  situation  as  tenant, 
deprives  him  of  the  benefit  of 
an  objection,  that  might  be 
competent  to  another  person; 
as  the  neglect  of  the  Plaintiff 
in  tiot  bringing  forward  the 
demand  at  an  earlier  period. 
Beaumont  v.  BouUbee.         485 

See  Bankrupt,   15.      Baron 


PRINCIPAL   AND  AGENT-^on- 
tinued, 

and  Feme,  4.  Lien.  Mort- 
gage. 4. 
PRINCIPAL  AND  SURETY. 

See     Evidence,    1.       Joint- 
Creditor. 
PRIORITY. 

See  Charge,  1.     Mortgage,  2. 
PRIVILEGE. 

Whether    the     Journals    of   the 
House  of  Lords  delivered  to  a 
Peer  go  with  the  title,  Qu.  Up- 
ton V.  Lord  Ferrers,  801 
See  Practice,  2. 
PROBATE. 

See  Evidence,  3.    Practice, 
12. 
PROCESS.— See  Jurisdiction,  6. 
PROFERT.— See  Jurisdiction,  2. 
PROMISSORY   NOTE.— See  In- 

terest.     Jurisdiction,  3. 
PROMOTIONS.— See  pages  1, 870. 
PUBUCATION.— See  Practice,ia 
PUBLIC  TRUST. 

ScQ  East  India  Ship. 
PUPILAGE.— See  Domicil,  6. 
PURCHASER. 

1.  Account  of  arrears  of  an  annu- 
ity decreed  against  a  purchaser 
with  notice :  the  length  of  time 
not  being  sufficient  to  raise  a 
presumption  of  satisfaction. 
Wynn  v.  WtUiams.  *  130 

2.  A  purchaser  undeiva  bankrupt- 
cy must  take  such  title  as  the 
bankrupt  had,  and  cannot  insist 
upon  a  title  strictly  free  from 
objection,  as  in  other  cases.* 
In  such  a  case  the  purchaser 
objecting  to  the  title,  but  insist- 
ing on  his  purchase,  his  bill  for 
a  specific  performance  was  un- 
der the  circumstances  dismissed 
with  costs,  except  as  to  some 
part  of  the  answer  and  the  de- 
positions containing  irrelevant 
matter.    Pope  v.  Simpson.  145 

3.  Upon  a  late  decision  of  the  Court 
of  Exchequer,  that  a  presump- 
tion from  non-payment  of  tithes 


*  Over-ruled;  see   the   note,  oxie, 
page  147. 
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P  VRCUASER— continued. 

cannot  bar  even  a  lay-impropri 
ator,  the  Lord  Chancellor  though 
holding  the  contrary  opinion, 
would  not  compel  a  purchaser 
to  take  such  a  title;  and  dis- 
missed the  bill  against  him  for  a 
specific  performance.*  Rose  v. 
CaUand.  186 

4.  A  purchaser  not  compelled  to 
take  a  doubtful  title :  nor  will  a 
case  be  directed  without  his  con- 
sent. The  Court  also  hesitated 
upon  giving  sanction  to  a  title 
founded  on  the  destruction  of 
contingent  remainders  by  the 
tenant  for  life ;  there  being  no 
trustees  to  support  them.  Roake 
V.  Kidd.  647 

See  Agreement,  4.    Exonera- 
tion, 1.     Mortgage,  2.  Pa- 
rent and  Child,  2.     Prac- 
tice, 29. 
PURCHASER  BY  AUCTION. 
See  Agreement,  3. 


aUORUM    COMMISSIONER  op 
BANKRUPT.— See  Bankrupt,  1. 
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REAL  ESTATE  (Charge). 

See  Power,  9.     Will,  13,  31. 
RECEIPT. —  See    Principal    and 

Agent,  1. 
RECORD.— See  Judgment, 
REDEMPTION. 

See  Annuity.     Mortgage* 
REGISTER'S  OFFICE. 

See  Chancery. 
REHEARING.— See  Practice,  19. 
RELATIONS.— See  Will,  35. 
RELIEF  —See  Practice,  30. 
REMAINDER.— See  Fine,  2. 
REMAINDER,  CONTINGENT. 

See  Purchaser,  4. 


See  the  note,  wnU^  page  188. 


REMOTE  LIMITATION. 

See  Perpetuity. 

RENEWAL. 

(See  antcy  vol.  iv.  24.)  Upon  an 
inquiry  directed  on  a  rehearing, 
the  Plaintiff  appearing  to  have 
consented  to  the  former  re- 
newal in  1786,  the  Defendant 
was  held  entitled  to  charge 
500/.  towards  the  fine  upon  that 
as  well  as  all  other  renewals : 
and  the  decree  was  varied  ac- 
cordingly.  White  v.  White,  554 

RENTS  AND  PR9FITS. 

See  Limitation  of  Account. 

REPORTS.— See  Copyright,  2. 

REPRESENTATIVE. 

1.  No  equity  between  the  heir  or 
devisee  and  personal  represent- 
ative to  convert  property  from 
the  state,  in  which  it  is  found 
at  the  death.  303 

2.  To  convert  real  or  personal 
property,  as  between  real  or 
personal  representatives,  from 
the  state,  in  which  it  is  found 
at  the  death,  the  character  of 
land  or  money  must  by  the 
trust,  covenant,  d&c.  be  impera- 
tively and  definitively  afiixed  to 
it :  otherwise,  if  there  was  an 
option,  there  is  no  equity.  The 
bill  by  the  heir  claiming  the 
personal  property,  as  real  estate, 
was  dismissed  without  costs. 
Wheldale  v.  Partridge.        dS» 

RESIDUE. 

See  Satisfaction,  1.     Trust,  2. 
RETAINER. 

Retainer  allowed  to  one  executor 
out  of  a  legacy  to  his  co-ex- 
ecutor in  respect  of  a  devastavit, 
Sims  v.  Doughty.  243 

See  Baron  and  Feme,  11. 
REVIEW  (Bill  op). 

See  Practice,  19. 
REVIEW  (Commission  of). 

See  Will,  1,39. 
REVIVOR — See  Practice,  14,  15, 
REVOCATION. 

See  Partition,  1.     Will,   10,21, 
23,  40,  41,  43. 
ROAD-BOOK.— See  Copyright,  1. 
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SALE  BY  AUCTION. 

See  Agreement,  3. 
SALE  OF  THE  COMMAND  of  an 
INDIA  SHIP. 

See  East  India  Ship  Plead- 
ing, 3. 
SATISFACTION. 

Distinction  between  a  legacy  and 
a  residuary  bequest  as  to  a  pre- 
sumed satisfaction  by  the  ad- 
vancement of  a  portion.  The 
presumption  from  the  former 
does  not  arise  from  the  latter ; 
and  parol  evidence  of  an  inten- 
tion to  satisfy  cannot  be  admit- 
ted originally,  as  it  may,  where 
first  introduced  to  repel  a  pre- 
sumption. Frcemantle  v.  Bankts. 

79 
See  Purchaser,  1.     Will,  14, 
15,  16,  17. 
SCANDAL.— See  Practice,  24. 
SCOTLAND.— See     Marriage,  2. 
SECURITY  FOE  COSTS. 

See  Practice,  26. 
SEPARATE  COMMISSION. 

See  Bankrupt. 
SEPARATE  USE. 

See  Baron  and  Feme. 
SEQUESTRATION.— See     Prac- 
tice, 7. 
SERVICE.— See  Practice,  7,  9, 10. 
SET  9FF. 

Equitable  set-off  upon  mutual  cred- 
it, though  no  mutual  debtSi  upon 
which  a  set-off  could  be  main< 
tained  at  law.  James  v.  Kyn- 
nier,  108 

SETTLEMENT. 

1.  Settlement  reformed  in  favor 
the  younger  children  against  the 
heir  of  the  mother,  claiming  the 
reversion,  by  a  letter  from  her 
on  the  marriage  of  her  daughter, 
stating  the  intention.  Bar  stow 
V.  KUvington.  593 

2.  Settlement  afler  marriage  re- 
formed in  favor  of  the  issue 
against  the  devisee  of  the  husk 
band,  claiming  under  the  rever- 
sion, by  his  letter  of  instructions 
for  drawing  the  settlement :  but 


SETTLEMENT— co«<iJMiaf. 

this  equity  did  not  prevail 
against  creditors.  Jenkins  t. 
Quinchant  596,  n. 

3.  SelUement  to  such  uses  as  the 
husband  and  wife  shall  jointly 
appoint,  and  in  default  of  such 
appointment,  to  them  for  life* 
and  after  the  decease  of  the  sur- 
vivor to  the  use  of  all  or  any  of 
the  child  or  children  of  them  in 
such  shares  and  proportions, 
and  for  such  estate  and  estates, 
term  or  terms,  and  payable  at 
such  time  or  times,  and  in  such 
manner  and  form,  as  the  hus- 
band should  by  deed  or  will  ^>- 
point ;  and  in  default  thereof  to 
him  and  his  heirs.  The  event, 
upon  which  the  last  limitation 
depends,  is  default  of  appoint- 
ment, not  of  children.  Jenkins 
V.  Quinchant.  596,  it. 

See  Agreement,  1.    Articles. 
Construction,  2.     Contin- 
gent Interest,  1.     Fraudu- 
lent Settlement. 
SHERIFF — See  Jurisdiction,  6. 
SHIP.— See  East  India  Ship. 
SOLICITOR.— See  Bankrupt,  12. 
SOUTHWARK. 

See  Jurisdiction,  1. 
SPECIFIC  BEQUEST  and   DE- 
VISE. 

See  Trust,    2.      Will,  3,    6, 
24,  25. 
SPECIFIC    PERFORMANCE. 
See  Agreement.     Purchaser,  3. 
SPIRITUAL  COURT. 
See  Jurisdiction,  1. 

STALE  DEMAND See  Laches. 

ofl STAMP.— See  Jurisdiction,  .3. 
STATUTE  OP  DISTRIBUTIONS. 

See  Advancement.     Will,  35. 
STATUTE  OP  FRAUDS. 

See  Will,  11. 
STEWARD. 

See  Principal  and  Agent. 
SUBPCENA.— See  Practice,  14. 
SUCCESSION.— See  Domicil. 
SUPPLY  OP  SURRENDER. 

See  Copyhold. 
SURETY. 

See  Principal  and  Surety. 
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SURPLUS. 

See  Satisfaction.     Trust,  2. 
SURRENDER.— See  Copyhold. 
SURREY.— See  Jurisdiction,  6. 
SURVIVORSHIP. 

See  Baron  and  Feme,  6.    Partner, 
1.    Will,  32,44. 


TAIL.— See  Election,  2. 
TAXING  BILL. 

See  Bankrupt,  12. 
TENANT. 

See  Landlord  and  Tenant. 
^TENANT  POR  UFE. 

The  ol(!f  rule  imposing  upon  the 
tenant  for  life  a  gross  sum  part 
of  the  capital  of  incumbrances, 
is  at  an  end ;  but  he  takes  sub- 
ject to  all  the  interest.  107 
See  Purchaser,  3. 
TENANT   IN  COMMON. 

See  Will,  32. 
TENANT  IN  TAIL. 

See  Perpetuity,  2. 
TERM  REPORTS. 

See  Copyright,  2. 
TESTAMENTARY  PAPER. 

See  Will,  1,  10. 
TITHES. 

1.  An  account  of  tithes  is  conse- 
quential upon  the  legal  right ; 
and  therefore  if  the  least  doubt 
is  thrown  upon  it  hy  prima  facie 
evidence,  the  account  cannot 
be  decreed,  till  the  right  is  es- 
tablished at  law.  Foxcroft  v. 
Parris.  221 

2.  Bill  for  tithes.  Answer  admit- 
ting the  right  to  one  third,  and 
submitting  to  account,  and 
claiming  the  other  two  thirds 
under  a  title  derived  from  a 
grant  by  Queen  Elizabeth ;  sub- 
mitting to  be  examined  upon 
interrogatories,  but  not  setting 
forth  a  description  of  the  lands. 
The  Defendants  having  gone  in- 
to evidence  in  support  of  their 
claim,  pressed  to  have  the  bill 
dismissed  generally:  the  Plaintiff 


TITHES— con/mtiedL 

pressed  for  a  general  account. 
The  Master  of  the  Rolls  decreed 
an  account  as  to  one  third ;  and 
as  to  two  thirds,  the  Plaintiff  de- 
clining to  try  the  right  at  law, 
dismissed  the  bill.  Fozcroft  v. 
Parris,  221 

See  Purchaser,  3. 
TITLE. 

See  Practice,  29.    Purchaser, 
3,4. 

TRADE.— SeeDoroicil,5.  Partner. 
TRAVERSE  op  INQUISITION. 
See  Lunatic,  1,  2,  3,  5,  6,  7. 
TREES. 

See  Injunction,    1.      Land- 
lord, 3. 
TRUST. 

1.  Executor  in  trust  for  infants 
having  paid  under  a  written  obli- 
gation, executed  abroad,  though 
in  possession  of  a  counter  obli- 
gation to  repay  part  with  interest 
at  the  death  of  the  party,  ac- 
knowledging that  to  be  so  much 
more  than  the  debt,  and  neither 
instrument  having  been  trans- 
ferred, was  charged  as  having 
paid  incautiously,  though  inno- 
cently ;  and  therefore  he  was 
permitted  to  try  the  question  at 
law.     Vex  V.  Emery.  149 

2.  Executors  having  legacies  of 
20/.  a-piece  to  buy  mourning 
rings  and  equal  specific  lega- 
cies, were  upon  the  former  held 
trustees  of  the  undisposed  of 
residue  for  the  next  of  kin. 
N%$bett  V.  Murray.  149 

3.  (See  ante.  Vol.  lU.  696.)  The 
Lord  Chancellor  upon  appeal 
affirmed  the  decree  upon  the 
points  decided  at  the  Rolls,  and 
held  farther,  that  the  case  was 
not  within  the  statute  of  frauds  : 
the  question  being,  whether  a 
partnership  subsisted  in  the 
trade  of  a  colliery,  a  question 
of  fact  to  be  tried  by  evidence, 
as  upon  an  issue  ;  the  interest 
in  the  lease  passing  as  an  inci- 
dent to  the  trade  by  operation 
of  law ;  and  the  evidence  from 
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books  and  letters  was  admitted, 
and  an  issue  refused.  Forster 
V.  HaU.  308 

4.  A  general  devise  by  a  trustee 
did  not  pass  the  trust  estate. 
The  Attorney  General  t.  Bui 
ler,  330 

5.  There  is  no  rule,  that  a  trustee 
to  sell  cannot  be  purchaser :  but, 
however  fair  the  transaction,  it 
must  be  subject  to  an  option  in 
the  Cestuy  que  trust,  if  he  comes 
in  a  reasonable  time  to  have  a 
re-sale;  unless  the  trustee  to 
prevent  that  purchases  under 
an  application  to  the  Court 
Campbell  v.   Walker.  678 

6.  One  of  the  trustees  under  an 
Act  of  Parliament  being  gone 
abroad,  and  having  released, 
there  being  no  provision  for  the 
charge  of  the  trustees,  upon  a  bill 
it  was  referred  to  the  Master  to 
appoint  a  new  trustee.  Buch- 
anan V.  Hamilton^  722 

7.  Executor  and  trustee  having 
been  guilty  of  a  breach  of  trust 
by  selling  out  stock  and  dealing 
improperly  with  the  money,  the 
cestuys  que  trust  have  an  option 
to  have  the  stock  replaced,  or 
the  money  produced  by  the  sales, 
with  interest  at  5  per  cent.,  or 
more,  if  more  has  been  made  by 
it,  and  the  costs  occasioned  by 
his  misconduct.  Pocock  v.  Red- 
dington,  794 

8.  Where  by  neglect  the  number 
of  trustees  in  a  trust  to  present 
to  a  living  was  not  filled  up  at 
the  time  of  an  avoidance,  the 
Court  would  not  by  injunction 
prevent  the  effect  of  a  presenta- 
tion under  the  legal  title  of  the 
heir  of  the  surviving  trustee, 
without  a  special  ground :  but 
the  Court  will  take  care  as  to  the 
future,  that  the  trust  shall  be 
properly  filled  up.  Attorney 
General  v.  Bishop  of  Litchfield, 

825 

See  Bankrupt,  13.    Costs,  1. 

East  India  Ship.     Exccu- 
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tor,  4.  Infant  Trustee. 
Mortgage.  Party.  Power, 
11.  Practice,  20,  22.  Vest- 
ed  Interest,  5. 
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USE  AND  OCCUPATION. 
See  Limitation  of  Account 

USURPATION.— See  Advowson. 

USURY. 

Post  obit  bonds,  though  upon 
terms  of  gross  inequality,  estab- 
lished ;  such  securities  not  being 
liable  to  be  impeached  on  the 
ground  of  usury.  Wharton  t. 
May.  27 


VACATEVG  JUDGMENT. 

See  Judgment. 
VENDOR  AND  VENDEE. 

See  Agreement. 
VESTED  INTEREST. 

1.  A  clear  vested  interest  not  de- 
vested: the  express  contingen- 
cy, upon  which  it  was  to  be  de- 
vested, not  having  happened. 
Harrison  v.  Fhrenum,        207 

2.  Legacy  in  trust  for  the  testator's 
son  for  his  own  use  and  benefit, 
provided  no  misfortune  in  busi- 
ness shall  in  the  mean  time  have 
happened  to  him,  so  as  to  de- 
prive him,  or  his  family  of  the 
benefit  of  it;  the  testator  declar- 
ing his  intention,  his  son's  for- 
tune being  amply  sufficient,  bj 
this  fund  to  form  a  certain  and 
permanent  provision  for  him  or 
his  family :  but  in  case  he  fail 
in  business  at  any  time  before 
the  age  of  thirty-two,  then  in 
trust  for  the  support  ojf  him,  his 
wife,  and  children,  as  the  trus- 
tees think  proper,  so  long  as  he 
shall  labor  under  the  effects  of 
any  misfortune  in  trade :  but  as 
soon  as  he  shall  be  freed  and  ab- 
solutely discharged  from  the  ef- 
fects of  any  misfortune  or  failure 
in  trade,  then  (but  not  before) 
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VESTED  INTEREST— continued 

to  be  paid  to  him :  otherwise  the 
interest  to  be  continued  to  be 
paid  for  the  support  of  him,  his 
wife,  and  children,  for  his  life ; 
and  if  at  his  death  he  shall  be 
under  any  difficulty  from  mis- 
fortune or  failure  in  business,  in 
trust  for  his  wife,  and  children, 
according  to  his  appointment  by 
will ;  and,  if  he  shall  leave  no 
widow  or  child,  according  to  his 
disposition.  There  was  a  con- 
siderable settlement.  The  son 
in  the  twenty-eighth  year  of  his 
age  being  discharged  under  a 
deed  of  composition,  the  legacy 
was  decreed  to  him ;  the  trus- 
tees and  his  children  not  oppo- 
sing it :  but  the  Court  observed, 
that  if  he  should  not  be  dischar- 
ged, as,  in  case  it  should  end  in 
bankruptcy,  the  trustees  would 
not  be  indemnified.  Dt  Mierre 
V.    Turner.  306 

3.  Under  a  disposition  by  will  to 
the  children  of  A.  and  B.  paya- 
ble at  twenty-one  or  marriage, 
with  a  limitation  over  upon  fail- 
ure of  issue  in  the  lives  of  A 
and  B.  it  was  held,  that  all  the 
children  without  restriction  were 
entitled;  and  an  apportionment 
being  directed,  and  the  interest 
ordered  to  be  paid,  to  those, 
who  had  attained  twenty-one, 
children  born  afterwards,  though 
entitled  to  a  share  of  the  capital, 
were  not  allowed  to  claim  the 
by-gone  interest.  Mills  v.  Nor- 
ris.  385 

4.  Portions  by  marriage  settlement, 
to  be  paid,  transferred,  or  assign- 
ed, to  the  sons  at  twenty-one, 
to  the  daughters  at  twenty-one 
or  marriage,  if  after  the  death  of 
their  parents;  with  survivor- 
ship among  them,  if  any  should 
die  before  the  share  or  shares 
should  become  payable,  assign- 
able, or  transferable,  and  a  lim- 
itation over,  if  there  should  be 
no  child  or  children  living  at 
the  death  of  the  survivor  of  the 


VESTED  INTEREST— continued. 
parents,  or,  being  such,  all 
should  die,  before  the  fund 
should  become  so  as  aforesaid 
payable,  assignable,  or  transfer- 
able. Whether  a  child  attain- 
ing twenty-one  takes  a  vested 
interest  in  the  life  of  the  par- 
rent,  quare,  Legh  v.  Haver^ 
field,  452 

5.  (See  ante,  vol.  iv.  708.)  The 
decree  affirmed  on  a  rehearing. 
Broum  v.  Higffs.  495 

See  Power,  8.    Will. 

VICE   CHANCELLOR    op    the 
DUCHY  OP  LANCASTER. 
See  Practice,  28. 

VOLUNTARY  BOND. 
See  Consideration. 

VOLUNTARY    SETTLEMENT. 
See  Parent  and  Child,  2. 


W 

WARD  OP  CHANCERY. 

See  Baron  and  Feme,  1,  5. 
WEST  INDIA  INTEREST. 

See  Will,  7. 
WEST  INDIES. 

See  Costs,  2.     Mortgage,  4. 
Will,  3. 
WIDOW.— See  Copyhold,  1. 
WIFE.— See  Baron  and  Feme. 
WILL. 

L  Upon  a  commission  of  review, 
the  sentences  of  the  Court  of 
Delegates  and  of  the  Preroga- 
tive Court,  establishing  a  testa- 
mentary paper  as  the  will,  were 
reversed.     Mathews  v.  Warner. 

23 
2.  Bequest  to  the  testator's  wife  for 
life :  then,  after  an  appropria- 
tion to  answer  annuities,  to  the 
children  of  the  testator's  broth- 
ers and  sisters.  All  the  chil- 
dren living  at  the  death  of  the 
testator  and  those  born  after- 
wards before  the  death  of  the 
wife  had  vested  interests;  a 
codicil  in  favor  of  the  same  ob- 
jects, only  restrained  to  those 
surviving  at  the  time  of  distrn 
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WILL — continued. 

bution,  being  held  to  apply  only 
to  the  capital  of  the  fund  ap- 
propriated to  the  annuities. 
Middleton  t.  Messenger,        136 

3.  Residuary  disposition  of  all  the 
testator's  real  and  personal  es- 
tate in  Jamaica,  in  trust  to  be 
remitted  to  England,  was  held 
specific,  and  not  to  include  a 
debt,  originally  upon  bond  and 
judgment  in  Jamaica,  and  after- 
wards farther  secured  upon  bond 
and  judgment  in  England,  un- 
der which  it  was  received,  and 
being  considered  undisposed  of 
was  applied  in  the  first  instance 
to  the  debts,  &.c.  Nisbett  v, 
Murray.  149 

4.  Power  attempted  to  be  executed 
by  invalid  instruments  held  not 
executed  by  the  general  words 
of  a  will  containing  no  refer- 
ence to  it.  Mac  Leroth  v.  Ba 
con.  159 

5.  Power  to  appoint  for  the  benefit 
of  a  married  woman  and  her 
family  would  not  include  the 
husband  in  general :  but  upon 
the  whole  wUl  an  appointment 
in  his  favor  was  established. 
Ma4^  Leroth  v.  Bacon,  159 

6.  Legacy  general,  notwithstand- 
ing an  appropriation  of  part  of 
the  property.  Raymond  v. 
Brodbelt.     '  199 

7.  Legacy  of  a  sum  of  money  Ja- 
maica currency   decreed    with 

.  Jamaica  interest  from  the  death 
of  the  testator.  Raymond  v. 
Brodbelt,  199 

8.  Bequest  to  A.  for  life,  and  afler 
her  decease  to  B.  and  C.  in 
equal  moieties ;  and  in  case  of 
the  decease  of  either  in  the  life 
of  A.  the  whole  to  the  survivor 
of  them  living  at  her  decease. 
B.  and  C.  have  vested  interests 
as  tenants  in  common,  subject 
to  be  devested  only  upon  the 
contingency  expressed.  Har- 
rison V.  Foreman,  207 

9.  The  rule  of  construction  of 
wills  is,  that  if  the  general  in- 
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tention  can  be  collected,  or  any 
one  particular  object,  expres- 
sions militating  with  that  may 
be  rejected,  if  plainly  appearing 
to  have  been  inserted  by  mis- 
take :  not  otherwise  ;  and  if  two 
parts  of  the  will  are  totally  ir- 
reconcilable, the  latter  over- 
rules the  former.  Sims  t. 
Doughty,  243 

10.  Construction  of  several  test*- 
mentary  papers,  that  some  re- 
voked others:  probate  having 
been  granted  of  all.  JS^oti- 
ckamp  V.  The  Earl  of  Hard' 
wicke,      .  280 

11.  The  Lord  Chancellor  of  opin- 
ion, that  it  is  expedient  to  apply 
the  provisions  of  the  Statute  of 
Frauds  as  to  devises  to  wills  of 
personal  estate.  286 

12.  Lands  originally  held  under  dd 
mortgages  passed  by  a  general 
devise;  though  no  release  of 
the  equity  of  redemption  ap- 
peared. The  Attorney  General 
V.  Bottyer.  300 

13.  As  to  the  difference  between 
debts  and  legacies  in  an  implied 
charge  on  real  estate  by  will, 
quaere,  362 

14.  A  claim  of  double  legacies  by 
two  instruments,  a  will  and  a 
codicil,  repelled  by  the  internal 
evidence  and  circumstances. 
Osborne  v.  The  Duke  of  Leeds. 

15.  Whether  parol  evidence  of  the 
intention  of  the  testator  can  be 
read  originally  in  opposition  to 
a  claim  of  double  legacies, 
qfiare.  Osborne  r.  The  Duke 
of  Leeds,  369 

16.  If  a  testator  by  will  gives  2000iL 
a-year  by  way  of  jointure  to  any 
woman  he  might  marry,  and  a^ 
ter  marriage  by  codicil  gives  his 
wife  the  same  jointure,  she  can- 
not claim  both.  362 

17.  Double  legacies  by  two  instru- 
ments upon  the  intention.    382 

18.  Small  circumstances  will  raise 
an  inference  against  double  leg- 
acies. 384 
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WILL — continued. 

19.  Testator  bequeathed  5000/.  in 
trust  for  his  daughter  A.  for 
life,  and  after  her  decease  for 
such  child  or  children  as  she 
shall  leave  at  her  decease  in 
such  shares  as  she  should  think 
proper ;  and  in  case  she  shall 
die  leaving  no  child,  (which 
was  tlie  event),  then  as  to  1000/. 
for  her  executors,  administra- 
tors, or  assigns ;  and  as  to  the 
remaining  4000/.,  in  trust  for 
such  person  or  persons  "as 
shall  be  my  heir  or  heirs  at 
law."  The  4000/.  vested  in  A. 
and  the  other  two  daughters  of 
the  testator,  being  his  co-heir- 
esses at  law  and  next  of  kin  at 
his  death.  If  that  union  of 
characters  had  not  occurred, 
qu(tret  whether  the  next  of  kin 
could  not  claim ;  and  supposing 
the  heirs  intended,  what  des- 
cription of  heirs,  Holhnoay  v. 
HollowaVn  999 

30.  Prima  facie  words  must  be  un 
dersiood  in  their  legal  sense,  un- 
less by  the  context  or  express 
words  plainly  appearing  intend- 
ed otherwise.  401 
.  21.  Devise  of  real  estates  to  trus- 
tees and  their  heirs,  upon  trust 
to  convey  upon  certain  trusts; 
and  subject  thereto,  to  several 
natural  sons  successively  in 
strict  settlement.  The  testator 
also  gave  the  residue  of  his 
personal  estate  upon  trust  to  be 
laid  out  in  land,  to  be  settled  to 
the  same  uses,  &.c.  A  codicil 
revoking  so  much  of  the  will  as 
directed  the  settlement  of  his 
said  estate  upon  his  sons,  and 
varying  the  order  of  the  limita- 
tions, was  considered  as  con- 
fined to  that  object,  operating  by 
way  of  substitution  only,  not  as 
a  revocation  of  the  devise ;  and 
therefore  extending  to  the  estates 
to  be  purchased  with  the  per- 
sonal estate.  Lord  Carrington 
V.  Payne,  404 

22.  A  subscribing  witness  to  a  will, 
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disposing  of  real  estate,  being  in 
Jamaica,  his  evidence  was  dis- 
pensed with.  Lard  Carrington 
V.  Payne.  404 

23.  A  testator  by  codicil  revoked 
the  legacy  of  50/.  bequeathed  to 
his  sister.  The  only  legacy 
given  to  her  was  100/.,  given  by 
the  will :  as  to  the  effect  of  the 
codicil,  Qumre.  Lord  Cat' 
rington  v.  Payne.  404 

24  Legacies  declared  specific  upon 
clear  words,  and  an  abatement 
of  the  general  legacies  directed. 
Barton  v.  Cooke,  461 

25.  The  general  personal  estate  not 
specifically  bequeathed  applied 
first  in  payment  of  all  the  costs, 
except  of  inquiries  as  to  a  guar- 
dian and  maintenance  for  a 
specific  legatee,  and  then  to  the 
general  legacies.  Barton  v. 
Cooke.  461 

26.  Legacy  for  the  board  and  edu- 
cation of  an  infant,  until  he 
shall  be  fit  to  be  put  out  ap- 
prentice, and  then  a  farther  sum 
with  him  as  an  apprentice  fee  : 
the  infant  having  attained  nine- 
teen, and  not  having  been  put 
out,  was  held  entiUed  to  the 
legacy.    Barton  v.  Cooke,    461 

27.  If  a  legacy  is  given  for  the  ben- 
efit of  an  infant  in  one  way,  and 
it  cannot  be  so  applied,  it  may 
be  applied  for  his  benefit  in 
another  way,  as  if  it  was  to  put 
him  into  orders,  and  he  became 
a  lunatic  463 

28.  Residuary  bequest  to  the  testa- 
tor's nephews  and  nieces  per 
stirpes  equally  for  their  lives; 
and  ailer  the  death  of  either 
that  share  of  the  principal  to  be 
paid  equally  to  and  among  the 
children  of  such  of  his  said 
nephews  and  nieces  as  should 
die  ;  and  if  any  die  without 
leaving  any  child  or  children 
that  share  to  go  to  and  among 
the  survivors  or  survivor  of 
them  in  manner  aforesaid.  Upon 
the  death  of  one  without  a  child 
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that  share  goes  to  the  survivors 
for  their  respective  lives  only, 
and  will  pass  to  their  children 
respectively  with  the  original 
shares,  but  upon  the  death  of 
the  last  survivor  without  a  child 
his  shares,  both  original  and 
accrued,  are  undisposed  of;  not- 
withstanding another  has  left  a 
child.     Milsom  v.  Awdry,     465 

29.  General  devise  of  all  manors, 
messuages,  lands,  tenements, 
and  hereditaments,  in  the  coun- 
ty of  York  or  elsewhere,  with 
long  limitations  in  strict  settle- 
ment ;  and  a  residuary  disposi- 
tion of  the  personal  estate  also 
by  very  general  words.  The 
Lord  Chancellor  was  clearly  of 
opinion,  that  tv^o  leasehold 
houses  passed  with  the  personal 
estate,  and  not  under  the  devise 
of  the  laud ;  but  granted  a  case. 
Thompson  v.  Lawley.  476 

30.  General  residuary  clause  in  a 
will  passes  what  is  not  well  dis- 
posed of  501 

3L  The  rule  taken  from  the  Eccle- 
siastical Court,  that  a  direction 
postponing  the  payment  of  a 
legacy  does  not  prevent  the  vest- 
ing, prevails  in  Courts  of  Equity 
as  to  personal  legacies :  unless 
a  contrary  intention  can  be  in- 
ferred ;  as  where  the  time  of 
payment  forms  part  of  the  des- 
cription of  the  person  to  take. 
The  vesting  of  a  residuary  be- 
quest is  especially  favored,  to 
prevent  an  intestacy  ;  and  a  di- 
rection, that  the  interest  should 
accumulate,  and  be  paid  with 
the  capita],  after  a  deduction 
for  maintenance  and  prefer- 
ment, is  not  sufficient  to  prevent 
it.  As  to  real  estate  the  con- 
trary rule  prevails,  but  subject 
to  exceptions.  Bolger  v.  Mack- 
ell  509 

32.  Bequest  to  be  equally  divided 
share  and  share  alike :  they  take 
in  common;  and  no  survivor- 
ship.    Bolger  V.  MackelL   ibid. 


WILL — continued. 

33.  Devise  of  real  estate  with  the 
residue  of  the  personal  estate 
upon  long  limitations  in  strict 
settlement,  including  persons 
unborn :  a  subsequent  direction, 
that  none  of  the  devisees  shall 
take  or  come  into  possession  be- 
fore the  age  of  twenty-five,  was 
held  confined  to  the  actual  pos- 
session, and  not  to  operate  by 
way  of  revocation;  and  there- 
fore upon  the  death  of  the  first 
tenant  for  life  under  twenty-five 
the  accumulation  belonging  to 
his  personal  representative. — 
Montgomerie  v.   WoodUy,    522 

34.  The  testator  bequeathed  a  legacy 
to  his  daughter,  to  be  paid  within 
twelve  months  after  his  decease  : 
but  if  she  should  marry  A.  then 
he  revoked  the  legacy.  She  re- 
mained unmarried  till  about 
fourteen  months  after  the  testa- 
tor's death;  and  then  married 
A.  They  obtained  a  decree  for 
the  legacy.     Osborn  v.  Brown, 

527 

35.  Legacy  for  a  mourning  rin<r  to 
each  of  the  testator's  relations 
by  blood  or  marriage  confined 
to  the  Statute  of  Distributions, 
and  those  who  have  married 
persons  entitled  under  it.  De- 
visme  v.  Mdlish,  529 

36.  An  illegitimate  child  not  entitled 
to  share  under  a  devise  to  chil- 
dren generally ;  notwithstand- 
ing a  strong  implication  upon 
the  will  in  favor  of  that  child. 
Cartwrigkt  v.    Vawdry.      530 

37.  Testator  gave,  devised,  and  be- 
cjueathed,  all  his  messuages, 
lands,  tenements,  and  heredita- 
ments, whatsoever  and  where- 
soever, and  all  his  moneys  in 
the  funds,  to  trustees,  their 
heirs,  executors,  administrators 
and  assigns,  according  to  the 
several  and  respective  estates 
and  interests  therein:  and  de- 
clared the  trust  of  the  rents, 
issues  and  profits,  dividends,  in- 
terest and  proceeds,  subject  to 
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ffround  rents  and  other  outgo- 
ings in  respect  of  his  said  mes- 
suages, lands,  6lc.  :  the  lease- 
hold estates  pass  with  the  free- 
hold upon  the  subsequent  words. 
Hartley  v.  Hurle.  540 

38.  A  contingent  legacy  failed :  the 
event,  which  happened,  not  be- 
ing provided  for ;  and  no  nec- 
essary implication  in  favor  of 
the  legatee.  Parsons  v.  Par- 
sons, 578 

39^  The  prerogative  of  granting  a 
commission  of  review  is  to  be 
exercised  upon  the  peculiar  cir 
cumstances  and  the  importance 
of  the  case.  In  this  instance, 
a  sentence  of  the  Court  of  Del- 
egates setting  aside  a  will,  the 
report  of  the  Lord  Chancellor 
was  against  the  application  :  his 
Lordship  concurring  upon  the 
evidence,  that  the  will  was  ob- 
tained, or  an  alteration  prevent- 
ed, by  undue  influence :  and 
there  being  no  question  of  law. 
Upon  this  proceeding  no  costs 
are  given.     Ez  parte  Fearon, 

633 

40.  Devise  revoked  by  a  contract 
for  sale.  654 

4L  A  devise  is.  not  revoked  by  a 
mortgage  in  fee  to  the  devisee. 
Baxter  v.  Dyer.  056 

42.  Whether  a  will  was  revoked  by 
marrige  and  the  birth  of  a  child 
under  particular  circumstances, 
qu(Bre,'^  663 

43.  The  testator  having  given  his 
wife  the  option  to  occupy  his 
house  at  a  certain  rent,  and  if 
she  should  choose  to  do,  declar- 
ed, she  should  have  the  use  of 
the  furniture,  by  codicil,  revok- 
ing the  bequest  of  an  annuity  to 
her,  gave  her  a  legacy,  to  pro- 
vide furniture,  in  case  she 
should  not  choose  to  occupy  his 
house,  or  for  any  other  purpose 

*  See  the  note,  anie^  page  664. 
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she  should  think  proper.  She 
occupied  the  house  and  furni- 
ture till  her  death ;  and  her  ex- 
ecutor was  held  entitled  to  the 
legacy.     Isherwood   v.    Payne, 

677 

44.  A  clause  of  survivorship  be- 
tween two  legatees,  if  either  of 
them  should  die,  confined  to  a 
case  of  lapse ;  and  did  not  pre- 
vent the  legacies  vesting.  King 
V.   Taylor.  806 

45.  Construction  of  a  very  inaccu- 
rate will,  that  the  words  '*  and 
all  I  am  possessed  of"  were 
confined  to  a  specific  bequest  of 
stock  immediately  preceding; 
meaning  all  interest  in  that  fund; 
and  did  not  comprise  the  gener- 
al residue ;  which  was  by  a  sub- 
sequent clause  expressly  dispos- 
ed of  in  a  different  manner. 
Wilde  V.  Holtzmeyer.  811 

46.  The  words  '*  all  I  am  possessed 
of  "  in  a  will  in  legal  con- 
struction relate  to  the  time  of 
the  death,  not  of  the  execution 
of  the  will;    unless  explained. 

816 

47.  Some  sense  to  be  given  to  every 
part  of  a  will,  if  consistent  witn 
other  parts:  the  legal  sense, if 
possible.  818 

4S.  Illegitimate  children  having  ac- 
quired that  character  by  reputa- 
tion, may  take  under  a  will,  as 
by  necessary  implication  intend- 
ed and  described.  Snelham  v. 
BayUy,  534,  it 

49.  Bequest  to  the  children  of  A. 
described  spinster,  and  nothing 
on  the  face  of  the  will  showing, 
that  illegitimate  children  were 
iiitended :  Inquiry,  whether  she 
left  illegitimate  children  re- 
fused. Osmond  v.  Tindall.  note. 
534c. 

See  Baron  and  Feme,  9. 
Election.  Evidence,  1,  3. 
Implication.  Jurisdiction, 
4.      Maintenance,  1,  2,  3, 
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5.       Perpetuity.       Power. 

Trust     Vested  IntereM. 
WITNESS.— See  Evidence, 
WRIT  OP  NE  EXEAT   REQNO. 
See  Ne  exeat  Regtto, 
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